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CURRENT TOPICS. 

UDGE SEYMOUR D. THOMPSON, of St. Louis, 
e assecretary of a committee of the American Bar 
Association, has addressed a circular to the members, 
asking their opinion on the following subjects: Codi- 
fication; trial by jury; relief of appellate courts; de- 
lays and uncertainties in administration of criminal 
law; legal education; the selection of judges; 
champertous engagements by attorneys. Many 
specific questions are asked under each head. 
Among the most interesting is the question whether 
the State ought not to have the right to put the 
prisoner on the witness stand and interrogate him, 
but without the power of compelling answers; 
whether the prosecuting attorney ought not to be 
allowed to comment on the prisoner’s failure to tes- 
tify where he has the right; whether judges should 
be elected or appointed ; for what term ; and whether 
they should be re-eligible; whether the “contin- 
gent fee business” is injurious to justice, and 
whether the defendant should be allowed to show 
such an agreement if it exists. This circular is an- 
ticipatory of a report to the association at the next 
meeting. 


The London Law Times takes notice of the report 
of the eighth annual meeting of the American Bar 
Association; after stating that one of the professed 
objects of the association isto “ encourage cordial 
intercourse among the members of the American 
Bar,” it observes: ‘‘It is with the latter, among 
other objects, we presume, that a ‘collation,’ fig- 
ures in the programme of the meeting.” It com- 
mends the style of the discussions, and particularly 
of Mr. Biddle’s paper on the Proper mode of Trial. 
It also observes: ‘‘ Facile princeps, however, is the re- 
port of the special committee upon the delay of judi- 
cial administration, bearing the honored names of 
David Dudley Field and John F. Dillon, It is in every 
way excellent, but space forbids any copious ex- 
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tracts from it. They sum up the chief causes in the 
following words: Complex procedure, inadequate 
judiciary, procrastination, retrial, unreasonable ap- 
peals, uncertain law. The latter they propose to 
remedy by codification, which, curiously enough, 
met with strenuous opposition among the members 
of the association, somuch so that its discussion 
was postponed to the present year.” We fear that 
the Times people are to be ranked among the “ code 
fellows.” The New York City Bar Association 
ought to appoint and send a committee over to cor- 
rect them. 


In an article of the last number of the American 
Law Review entitled ‘‘ Hints about Trials,” Judge 
Brown of Detroit laments the prolixity of jury trials 
in this country and contrasts it with the rapidity of 
them in England. He says very truly that ‘‘ a case 
that ought to be finished in a day or two is dragged 
on for a week.” Hours are wasted in taking testi- 
mony upon immaterial points, or in the unnecessary 
multiplication of witnesses to the same fact. Days 
are consumed in examining plaintiff's witnesses 
only to find that he has made no case —a fact 
which ought to have been discovered when he made 
his opening to the jury. And finally, if the trial be 
closely contested, the chances are that the jury will 
disagree, or the verdict be set aside because an in- 
advertent question was asked, or a word was mis- 
spelled in the indictment. The consequence of all 
this is that the judicial force of the country is out of 
all proportion to the amount of work done, and the 
cost to the public for jury fees and other court ex- 
penses is something enormous.” He admits that 
the English celerity is somewhat offset by the diffi- 
culty of getting a case at issue there. He makes 
several suggestions for improvement. First, that 
after the plaintiff has opened, the defendant should 
be required to state his case, so as to see if the 
cause cannot be disposed of as a question of law. 
Second, that cumulative testimony should be ex- 
cluded. Third, that counsel should be required to 
stand in examining witnesses, Fourth, that questions 
of admission of testimony should not be discussed 
much. Fifth, that counsel should be limited in 
time forargument. Eighth, that personalties should 
be prohibited. Ninth, that requests to charge 
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should be handed to the court, and not discussed 
in hearing of the jury. Tenth, that special verdicts 
should be demanded as much as possible. These 
are all good suggestions, but not particularly novel. 
In fact we believe most of them were anticipated in 
substance by the report to the American Bar Asso- 
ciation last year. 


The Revue Internationale du Droit Maritime, edited 
by M. Autran at Marseilles, occupies a rather unique 
place in law literature. It aims, and seems fairly 
to succeed in giving the shipping law and adjudi- 
cations with great promptness from almost al] 
Europe and some other countries. Excellent sum- 
maries of our own decisions translated and con- 
densed from this journal, have been given. The 
essays of Prof. Laurin, on liability of vessel in 
charge of a pilot, and of M. Valroger, on general 
average, and of M. de Courcy, on question of contri- 
bution of freight in general average are specially 
noteworthy. It would seem that any magazine, 
that could furnish the latest shipping law of France, 
Germany, England, Belgium, Netherland, Denmark, 
Italy, and even Brazil, ought to be better known 
to the practitioner in the commercial courts of this 
country. 


The American Law Review does us the honor, in 
defending itself and us against the assaults of the 
Columbia Law School boys, good naturedly to say: 
‘Tt is well known that our Albany contemporary is 
edited by the Nestor of legal journalism — a gentle- 
man who has sat upon the tripod from away back 
in the palwozoic period of law periodicals.” We 
are well aware that we are getting on in years, but we 
believe we are more generally chargeable with the 
rashly reforming spirit of youth than with the staid 
conservatism of old age. After all, the ALBany 
Law Journal, although venerable by comparison, 
has not yet gained a prescriptive right to be. But 
we are old enough to have learned that we do not 
‘* know it all,” and to be willing to hear reason and 
take counsel — even change our mind, sometimes. 
There are no people so unwise as those who never 
change their mind. We know we have a way of 
expressing our opinions pretty strongly, but that 
springs out of the habit of advocacy, which we have 
not outgrown, and the zeal of reform, which was 
born in us and which we hope never to outgrow. 


Mr. Field and Mr, Moak have been exchanging 
discourtesies about the Code of Evidence. The 
governor wanted to get a ‘‘ perfectly unprejudiced ” 
opinion on its merits, and so he called in Mr. Moak 
and he said, having ‘‘ hastily read some fifty sec- 
tions ” of it, that it hadn’t any. Mr. Moak’s opin- 
ion was published in the Argus. This drew out 
Mr. Field in answer, and now Mr. Moak sends us a 
pamphlet containing the two papers and his own 
reply to Mr. Field. Mr. Moak, as is well known, has 
executed some creditable performances, This is not 
one of them. It is not creditable to sneer at the 
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work of Alexander W. Bradford, William Curtis 
Noyes and David Dudley Field, nor to talk about 
Mr. Field’s “bantling.” Better leave that to the 
veteran Mr. J. Bleecker Miller. It is not credita- 
ble in Mr. Moak to hint reflections at Mr. Field 
about injunctions and the like in litigations in 
which those gentlemen were opposed to one another 
as counsel, and in which, we believe, Mr. Moak’s 
party made freer use of injunctions than Mr. Field's 
party. Atall events, we hope Mr. Field will take 
no notice of a slur which never had any basis 
except in the heated imagination of legal oppo. 
nents, which is unworthy of Mr. Moak, and which 
it is not worth’Mr. Field’s while to resent. As to Mr. 
Moak’s original criticisms, a dozen or so in number, 
two or three are perhaps well founded ; several he ad- 
mits to be doubtful, and some are extremely base- 
less. For example: ‘‘ Section forty-five provides that 
‘each party must prove his own affirmative allega- 
tions.’ Suppose a plaintiff fails to prove his, is the 
defendant, in order to succeed, obliged to prove his? ” 
Who but a man determined to find fault could ask 
such a question as that? Again, the Code pro- 
vides that evidence may be given of “an act or 
declaration of another, in the presence and within 
the observation of a party, and his conduct in rela- 
tion thereto.” Mr. Moak says ‘‘ the conversation is 
not competent evidence against him,” if he is deaf, 
drunk, asleep, or does not understand the language. 
Our impression is that Mr. Moak is wrong; we 
think it may be given in evidence if in his 
presence, but of course those facts may be 
shown to counteract its effect. But how can the 
matter be said to be within the ‘‘ observation ” of 
the party in such circumstances? When Mr. Moak 
lays aside his microscope, he fares still worse. He at- 
tributes the corruption and impeachment of judges 
to the Code of Procedure! Just as if that Code 
gave them any opportunity they would not have 
had under the old law. He thinks the Indian Code 
cannot be a great success, because of the revolt of the 
sepoys. He finds fault with the Code Napoleon be- 
cause Napoleon’would not recognize his brother's 
niarriage with Miss Patterson. He says ‘‘ the 
French people have changed their government on 
an average as often as every fifteen or twenty years 
since their glorious Code was adopted.” Mr. Moak 
ought to bear in mind that they have been advanc- 
ing to republicanism and liberty. As to California 
he says: ‘‘Its people were composit, Spaniards, 
Mexicans, Greasers, Chinese, roughs, gamblers, and 
scoundrels from every part of the world, mixed with 
a sprinkling of intelligent and good men,” etc. 
Does this correctly describe the population which 
adopted the Code ten or twelve years ago? We ad- 
vise Mr. Moak to keep away from San Francisco. 
Then comes one of his favorite arguments. Our 
Court of Appeals has issued one hundred volumes. 
The Supreme Court of California in the same period 
has issued sixty-five. Therefore ‘‘ California has had 
more litigation under the Code than New York has 
had without one.” But California has had only 
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sixty-five volumes all told. How many has New 
York had? — Supreme Court, Superior Court, Com- 
mon Pleas, and all the rest, leaving out the reports 
of practice — probably five hundred. Finally, Mr. 
Moak quotes from Mr. Justice Gray to prove the 
‘expansive character” of the common law. He 
need not have taken the trouble. Every one knows 
it is “‘expansive” enough. Mr. Justice Gray ‘‘is a 
great and learned jurist,” but so is Mr. Justice Mil- 
ler — perhaps the ablest in this country, and he fa- 
vors codification. On the whole, we advise Brother 
Moak to call in his pamphlet. It will not please the 
unprejudiced, and will make the New York city 
men jealous. 





NOTES OF CASES. 





N Osgood v. Bliss, Massachusetts Supreme Court, 
April, 1886, H., an unmarried woman, executed 

a will offered for probate. It disposed of her es- 
tate separately settled on her by ante-nuptial agree- 
ment of her husband, the settlement giving her full 
power of disposition, and providing that it should 
descend according to her will, and that the mar- 
riage should not revoke the will. The statute of 
Indiana provides that subsequent marriage revokes 
an unmarried woman’s will. The court said: 
‘*Whether a power of appointment in an ante- 
nuptial contract can be executed before as well as 
after the marriage depends upon the terms and con- 
struction of the agreement. In this case the power 
to appoint by will before the marriage is clearly 
given; the provision that the marriage shall not 
work the revocation of the will executed prior to it 
shows that it was intended that the power might 
be executed before the marriage. The question is 
whether the execution of the power by an appoint- 
ment by will before the marriage was revoked by the 
marriage. The difference between a will and an ap- 
pointment by will in this case may seem very slight, 
but there is the material practical difference be- 
tween the two that a married woman may make an 
appointment by will by the common law, but can- 
not make a will except as authorized by recent stat- 
utes. The theoretical distinction is that a will con- 
cerns the estate of the testator, and an appointment 
under a power that of the donor of the power. 
Such a power can be given to be executed when 
sole or married, and can be executed by a married 
woman according to its terms, by deed, will, or 
otherwise. There can be no reason for the distinc- 
tion that the execution, when sole, of a power to 
appoint by deed or will, when sole or married, if 
by will should be revoked, but if by deed should 
not be revoked, by marriage. The will operates in 


the same manner as the deed does, as the execution 
of a power, not as the disposition of the estate. 
The reason given for holding that marriage is 
deemed to be a revocation of a woman’s will — that 
she thereby divests herself of the power of revok- 
ing it, and destroys the ambulatory character nec- 
essary to a will—does not apply to an appointment 





by will. The woman has the same authority to exe- 
cute the power of revocation and appointment when 
married as when sole. The nature and not the 
form of the instrument determine whether, at com- 
mon law or under statutes, it is a will of which 
marriage is a revocation. So are the authorities, 
Hodsden v. Staple, 2 T. R. 684; Hodsdew v. Lloyd, 2 
Bro. Ch. 534; Taylor v. Raines, 7 Mod. 147; Logan 
v. Bell, 1 C. B. 872; McMahon v. Allen, 4 E. D. 
Smith, 519; Lant’s Appeal, 95 Penn. St. 646; S. C., 
40 Am. Rep. 646, cited and quoted from. The 
will, so far as it is in execution of the power of ap- 
pointment contained in the agreement referred to, 
should be allowed, but there should be a qualified 
or limited allowance, as in Holman v. Perry, 4 Met. 
492; and Heath v. Worthington, 6 Cush. 497.” 


In Fowler v. Callan, New York Court of Appeals, 
it is held that an agreement by an attorney to take 
for his compensation for defending a client in a 
controversy involving title to certain lands, so 
much of the value of one-half these lands, there- 
upon conveyed to him as might remain after the costs 
and expenses had been paid, is valid. The court, 
Finch, J., said: ‘‘The agreement appears to have 
been purely one for compensation. If the client 
had given to the attorney money instead of land 
the contract would have differed in no respect, ex- 
cept the contingent character of the compensation. 
The arrangement contemplated success in the liti- 
gation, in which event the land would pay the costs 
and expenses and the attorney’s reward, and both 
would be discharged out of the property of the cli- 
ent placed in the hands of the attorney for that pre- 
cise purpose. The contract in no respect induced 
the litigation. That was already begun and existed 
independently of the agreement, and originated in 
other causes. It did not tend to prolong the litiga- 
tion. It made it to the interest of the attorney to 
close it as briefly and promptly as possible, and at 
as little cost and expense as prudence would per- 
mit. The plaintiff therefore stirred up no strife, 
induced no litigation, but merely agreed to take for 
his compensation so much of the value of the land 
conveyed to him as might remain after, out of that 
value, the costs and expenses had been paid. We 
do not think the statute condemns such an agree- 
ment. 3R.S. (6th ed.), p. 449, §§ 59, 60; Code, §§ 
73, 74. The Code revision changed somewhat the 
language of the prohibition, but nevertheless must 
be deemed a substantial re-enactment of the earlier 
sections. Browning v. Marvin, 100 N. Y. 148. They 
forbid, first, the purchase of obligations named by 
an attorney for the purpose, and with the intent of 
bringing a suit thereon; and second, any loan or 
advance, or agreement to loan or advance ‘as an 
inducement to the placing, or in consideration of 
having placed in the hands of such attorney’ any 
demand for collection. The statute pre-supposes 
the existence of some right of action, valueless un- 
less prosecuted to judgment, which the owner 
might or might not prosecute on his own behalf, 
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but which he is induced to place in the hands of a 
particular attorney by reason of his agreement to 
loan or advance money to the client. It contem- 
plates a case in which the action might never have 
been brought but for the inducement of a loan or 
advance offered by the attorney, and in which the 
latter by officious interference procures the suit to 
be brought, and obtains a retainer in it. The stat- 
ute speaks of a ‘demand’ which, by enforcement, 
will end in a ‘collection;’ phrases which have no 
aptness to the situation of one simply defending a 
good title to land against the efforts of others seek- 
ing to destroy the devise under which he claims. 
The plaintiff made no ‘loan or advance’ in any 
proper sense of those words. They imply a liabil- 
ity on the part of the clients to repay what was thus 
lent or advanced. The attorney loaned nothing, 
and he advanced nothing to the client which the 
latter was bound toreimburse. Simply he was paid 
in advance an agreed price, taken in land instead of 
money, and out of which he was first to pay costs 
and expenses. The facts before us are not within 
the terms of the statute, as it respects a ‘demand,’ 
which is the subject ‘ of collection’ ; but our conclu- 
sion rests more strongly upon the conviction that 
the agreement made was one for compensation 
merely, and had in it no vicious element of induc- 
ing litigation, or holding out bribes for a retainer.” 


In Johnson v. Mayor of Croydon, 16 Q. B. Div. 
708, a by-law made by the council of a borough 
provided that no person not being a member of 
Her Majesty’s army or auxiliary forces, acting under 
the orders of his commanding officer, should sound 
or play upon any musical instrument in any of the 
streets in the borough on Sunday. Held, that such 
by-law was unreasonable and wltra vires, and there- 
fore void. The court, Hawkins, J., said: ‘‘It does 
not seem to me unreasonable to suppose that there 
might be cases where the inhabitants of a street 
might desire to have music of a sacred character 
played on a Sunday, and where such music would 
not occasion any annoyance. This by-law however 
would include any sort of music played under any 
circumstances, and however harmless or free from 
offense such music might be. It appears tome that 
such a by-law is unreasonable, If the town council 
desire to have power to put a stop to music of such 
a character as may be offensive, or likely to occa- 
sion annoyance to the inhabitants, I think they 
might, probably, by means of an amended by-law 
effect their object, but it is not for us to suggest 
how such a by-law might be limited so as to be rea- 
sonable; all we have to do is to determine whether 
this by-law is reasonable. The case of Reg. v. Pow- 
ell, 51 L. T. 92, was a very different case from the 
present. There the by-law imposed a penalty on 
every person who should sound or play upon any 
musical instrument in any street, or near any house 
within the borough, after having been required by 
any householder resident in such street or town, or 
any police constable to desist from making such 





sounds or noises, either on account of any illness of 
any inmate of such house, or for any reasonable 
cause. It appeared that there had been in that case 
numerous complaints by the inhabitants, and the 
appellant had been requested by the superintendent 
of police to desist from playing, but refused to do 
so. It seems to me that the by-law in that case was 
a very reasonable by-law. This by-law makes play- 
ing a musical instrument an offense, whether it 
causes @ nuisance or annoys anybody or not.” 


a 


TESTAMENTARY CAPACITY. 


‘THAT aman may do with his own whatsoever he will, 
provided it be not to the injury of the legal rights 
of another, is a principle of elementary law. 

That one may scatter his property broadcast over 
the earth, to his kin or to strangers, to the deserving 
or the undeserving, if he freely wills it, the law dis- 
tinctly affirms. The power of making such disposi- 
tion of one’s goods, when analytically considered, will 
be found to be based upon the free exercise of the 
will. 

Whenever by the force of circumstances there is 
either a natural ora legal impediment to the free ex- 
ercise of the will, the right to make such disposition 
is by law withheld. When therefore can one dispose 
of his goods by way of a last will or testament? 

The right to make a will is by law protected when 
the testator is competent to exercise with freedom the 
faculty of wili power—in other words, whenever he pos- 
sesses the capacity of freely doing or not doing what- 
ever is suggested to his mind. By legal presumption 
infants do not possess such capacity, and consequently 
their right to make a testamentary disposition of their 
goods is not recognized. Infarcy is considered an im- 
pediment to the free exercise of the will, and conse- 
quently infants are absolutely presumed to lack tes- 
tamentary capacity. As this impediment is in many 
cases not real, but hypothetical, not fact, but pre- 
sumption, it is somewhat limited by the law in its ap- 
plication. Infants, generally speaking, lack testamen- 
tary capacity, but a male infant of eighieen years or 
over, or a female infant of sixteen years or over, while 
in the eyes of the law possessing absolutely no testa- 
mentary capacity to dispose of real property, is 
deemed to possess sufficient testamentary capacity to 
dispose of property not real—that is, such infant is 
deemed competent to give away by a last will possibly 
a million dollars in bonds or securities, and yet is in- 
competent to similarly dispose of but one foot of real 
property. If the law be deemed a science, and its rules 
are to be considered as based upon principle, this distinc- 
tion would seem absurd, especially as it requires no 
greater amount of free will and intelligence to dispose 
of real than of personal property, and as it seems incon- 
sistent to admit in the same person free will as to one 
thing and deny it as to another, when to the will con- 
sidering them there is absolutely no difference be- 
tween them as far asthe mere exercise of intelligent 
volition is concerned. 

Such however is the law on this point. Its reason is 
to be found in the feudal origin of our jurisprudence 
which even to-day so dominates our legal system that 
it requires two trials to finally eject a squatter from 
one’s land, and but one to deprive a man of his life. 

Infants excluded, everybody save “ idiots,’ and per- 
sons of “unsound mind” can make a valid will. Infancy 
being considered to some extent a legal impediment, 
idiocy and mental unsoundness may be viewed as 
natural disqualifications. The law presumes a man 
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innocent rather than guilty, and of sound rather than 
unsound mind. 

The ordinary man is compos mentis, and on him 
who asserts any one to be unlike his fellow, lies the 
burden of proving his assertion. Delafietd v. Parish, 
25 N. Y.9, opinion by Gould, J., concurred in by a 
majority of the court. 

In alater case Church, C. J., remarks: ‘“‘The pre- 
sumption of sanity always exists—that being the nor- 
mal condition of man.’”’ Banker v. Banker, 63 N. Y. 
409. 
In an early New York decision Van Ness, J.. says: 
“Tn all cases where the act of a party is sought to be 
avoided on the ground of his mental imbecility, the 
proof of the fact lies upon him who alleges it, and un- 
til the contrary appears sanity is to be presumed. This 
rule of law is recognized by all the elementary writers 
on the subject, and in all the adjudicated cases which 
I have met with, bothin law and equity, the court in 
their reasoning and opinions seem to take it for 
granted.” (Here follow numerous citations.) ‘“ But 
independently of authority, the law ought to be so. 
Almost all mankind are possessed of at least a suffi- 
cient portion of reason to be able to manage the ordi- 
nary concerns of life. To say therefore that sanity is 
not to be presumed until the contrary is disproved, is 
to say that insanity or falsity is the natural state of 
the human mind.’’ Jackson vy. Vandusen, 5 Johns. 
144. 

After a comprehensive examination of this question 
Judge Redfield says: ‘“‘It must be admitted upon a 
careful examination of all the cases that the burden 
of proof of insanity in the case of a will equally with 
that of a deed or other contract is upon the party al- 
leging it, and who claims the benefit of this fact when 
established.”” 1 Redf. Wills, 32, § 4. 

It would seem that on a question of this nature there 
should be but one opinion. That the natural would 
be also the legal presumption might be taken for 
granted without debate. Yet on this question there 
has been and still is a wide variance of opinion on the 
part of the courts of several jurisdictions. 

It has been contended by those learned courts that 
while in every other affair of life a man should be pre- 
sumed to be sufficiently sane to make a contract, sign 
adeed, or commit a crime, yet he must be proved 
competent to make a will. Why the presumption of 
capacity should not be applied to the act of making a 
will as well as to the act of buying, selling or stealing, 
it is not very easy to see. 

In Delafield v. Parish, ut supra, Davies, J., in a 
very learned opinion, takes the opposite view, and 
cites numerous English authorities to sustain the doc- 
trine that sanity must be proved, not presumed. 

The opinion of Baron Parke in Barry v. Bullin,1 
Curt. 637, where he says: “In all cases the onus pro- 
bandi is imposed on the party propounding the will,” 
is cited as the chief authority, accompanied by sev- 
eral later cases holding the same views. Lord Broug- 
ham’s decision in Panton v. Williams is also cited to 
the same effect. In the opinion of Van Ness, J., in 
Jackson v. Vandusen, ut supra, numerous English 
cases are cited holding opinions decidedly contrary to 
those of Baron Parke, an examination and compari- 
son of which is most profitable to one desiring a com- 
plete acquaintance with the growth of the English law 
on this question. 

The Massachusetts case, Crowninshield v. Crownin- 
shield, 2 Gray, 526; is cited by Davis, J., ut supra, with 
special approval. In this case, Thomas, J., writing the 
opinion of the court, enters into a very elaborate and 
able argument to show why sanity should be proved, 
not presumed. His conclusions are based upon two 
arguments: First, the right to make a willis a dero- 





gation of the statute of descents, and cuts off the 
rights of the heirs at law, and “the heirs at law rest 
securely upon the statutes of descents and distribu- 
tion until some legal uct has been done by which their 
rights under the statutes have been lost orimpaired.” 
Therefore whoever offers a will for probate must 
prove it to have been made by one of sound mind, as 
mental soundness is a sine qua non for the maker of 
an instrument divesting heirs at law of their rights. 
Second, ‘‘ wills are supposed to be made in extremis. 
In point of fact a large proportion of them are made 
when the mind is tosome extent enfeebled by sickness 
or old age,’’ therefore the sanity of the testator should 
be proved, and not presumed. 

The first argument of Thomas, J., is answered as 
follows by Gould, J., in Delafield v. Parish, ut supra: 
“*In this country, where individual rights know no re- 
straint which is not imposed as necessary to the gen- 
eral good, there is no policy in the law tending to pre- 
vent a man’s doing what he wills withhisown. And 
the statute of wills enabling a man to direct how his 
property shall go after his death is but supplementary 
to his absolute control over it during his life. We ac- 
knowledge no right to it (as against his will) in any 
one, whether before or after his death. Our statute 
of descent takes effect only when the owner of real 
estate dies without devising it, and that of distribu- 
tions only when a person dies intestate." 

Nemo est haeres viventis is an old maxim of the law, 
and it is equally true that there can be no heirs at law 
unless a man dies intestate, consequently a man dying 
leaving a last will and testament leaves no heirs at 
law whose rights can be cut off by any thing or any- 
body, they being entirely ‘‘in nubibus.” 

It seems that the first argument by Thomas, J., is 
unquestionably weak. The second is equally objec- 
tionable. Old age does not necessarily destroy the 
mind, nor do the pangs of a last sickness. Literature, 
history, every-day life, aud even the law, bring over- 
whelming disproof of any such presumption. If it 
would bein violation of law and common sense to 
presume old men and the sick naturally incompetent, 
it is quite illogical to practically uphold such a pre- 
sumption by demanding proof of the contrary. 

Crowninshield v. Crowninshield was cited in the ar- 
gumentin Baxter v. Abbot, 7 Gray, 83, another Massa- 
chusetts case, and Thomas, J., who wrote the opinion 
in both cases, announced that the majority of the 
court, he dissenting however, hold that sanity is to be 
presumed, but yet the executor has the burden of 
proof—in other words, the executor must prove what 
is by law presumed. 

In behalf of this doctrine it has been contended that 
the ordinary presumption of competency as to con- 
tracts should not be applied as to wills, because 
‘while society cannot get along without contracts, it 
may easily dispense with wills,’ and thatin fact the 
law makes for a man a much better disposition of his 
property that he can make for himself by will. It is 
also urged that the presumption of sanity is of no 
practical value, as no surrogate would ever admit a 
will to probate without proof of the testator’s compe- 
tency. The first argument is of no weight unless it be 
assumed that the policy of our law is to restrict indi- 
vidual liberties, and that the statute of descents, 
rather than the statute of wills, is the favorite of the 
law. Such an assumption would be baseless; both 
statutes stand on an equal plane, one to take effect 
only when the other does not. As tothe latter argu- 
ment, the fact that surrogates require pro forma pre- 
liminary evidence does not in the least affect the value 
of this presumption of sanity, which is taken into ac- 
count when the evidence pro and con is considered. 
To-day, when there are to be found in every commu- 
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nity men styling themselves “ alienists”’ and ‘“‘ experts 
in mental diseases,’’ ready to testify for a fee, and 
always endeavoring to earn their compensation, gen- 
erally expressing opinions of absolute incompetency 
of a testator, it is quite necessary to have such a rule 
of law requiring proof of alleged insanity. 

It must be said however that in England, Massachu- 
setts, Maine and New Hampshire the rule in Crownin- 
shield v. Crowninshield is the law. 

Where the opposite rule holds, after pro forma evi- 
dence is given, the burden is on the contestants, and 
to invalidate a last will the testator must be proved 
to have been an “idiot” or of “unsound mind.” 
What is an “‘idiot?’’ Idiocy is not the result of men- 
talimpairment. The mind of an idiot is not ‘‘a mind 
diseased,”” but one which is radically incomplete. 
Medico-legal writers define idiocy as ‘‘a congenital 
condition manifested by imperfect development of 
both mind and body.”” “The idiot is either non 
compos or bis capacity is below that of another person 
of hisuge. In some cases the intelligence is even upon 
a par with that of some of the lower animals, and his 
mental expression is chiefly emotional. In completely 
idiotic persons there is no sign of recognition, no in- 
dication of memory, and the intellectual capacity is 
not to be compared to that of some of the intelligent 
animals. There is the absence probably of a sufficient 
number of sensory cells and their connecting fila- 
ments, and the result is the absence of mind.’”” Ham. 
Med. Juris. 21. 

Many idiots however have mental structures less im. 
perfect, and possess in some faculties a partial bright- 
ness, and are capable of being taught to talk and read. 

There can be however but little debate upon the 
question of the idiocy of a particular person. Its evi- 
dences are plainly visible to observation,and its physi- 
cal accompaniments render its detection a rather easy 
matter. In every text-book of medical jurisprudence 
its symptoms are enumerated, and they are familiar to 
almost every medical practitioner. - In the eyes of the 
law idiots are mere automata, being considered the 
prey of a passing emotion, passion or impulse. They 
cannot make a contract or commit acrime. This the- 
ory of the law is based upon the hampered and clogged 
exercise of what little freedom of will it is possible for 
one almost totally devoid of reason to possess. There 
being no freedom of will, there is consequently no tes- 
tamentary capacity. 

In Stewart v. Lispenard, 26 Wend. 255, the question 
of an idiot’s capacity to make awill arose. The testa- 
tor in this case was most certainly either an idiot or 
an “ imbecile,’ which terms are by some held to be 
synonymous. She had however some slight traces of 
intellect. The surrogate in the first instance refused 
to admit her will to probate on the ground of her 
idiocy. The chancellor, on appeal, sustained the judg- 
ment of the court below, which was however reversed 
by the Court of Appeals, which handed down the fol- 
lowing doctrine, viz., that if cne be not totallg deprived 
of reason he can make a valid will. 

Blackstone’s definition: ‘‘A man is not an idiot if he 
hath any glimmering of reason, so that he can tell his 
parents, his age, or the like common matters,” 1 
Bl. Comm. 304, is cited among the authorities. 

The court in this instance seemed to suppose that 
idiocy was a total absence of intellect, and that the 
statutory expression “of unsound mind” meant a 
mind totally unsound, and as the testator had some 
‘glimmering of reason,’ they held that she was 
neither an idiot nor ‘‘non compos mentis.’’ The doc- 
trine of Stewart v. Lispenard is not living law to-day. 
It was reviewed in Delafield v. Parish, ut supra, and 
disapproved. A mere “ glimmering of reason ’’ cannot 
constitute testamentary capacity as that term is now 
understood. What is meant by such term will be 





shown. ‘“Idiocy’’ and “imbecility’’ will often be 
found used as convertible terms. They are so deemed 
by many medico-legal writers, while to others a wide 
distinction exists between them. Some define “ idi- 
ocy’’ as a defect either “ congenital’’ or ‘ acquired.” 
while others call the ‘‘congenital’’ defect “idiocy,” 
and the “acquired” defect “imbecility.”” This is 
merely a question of medico-legal definition, and it is 
quite clear that the legal term “idiot includes both 
conditions. 

The next disqualification is where the testator is of 
“unsound mind.” 

Under this heading arise the multitude of will con- 
tests, furnishing so much work for the surrogate and 
so much scandal for the public. At a first glance the 
words, ‘‘of unsound mind” might seem to mean that 
anyone whose mental faculties had in any way dete- 
riorated or lost their former degree of relative perfec- 
tion was disqualified from making a will. Suchaview 
however is far from being correct. 

A mind is said to be “unsound,’’ when taken‘as a 
whole, its operations betray unsoundness. An appa- 
ratus may be weakened in some of its parts, and yet 
perform with considerable accuracy the work for 
which it wasconstructed. So with the human mind, 
and it is only when its operations, considered one with 
the other, are clearly abnormal, that the mind as a 
whole can be termed ‘unsound ”’ in the sense of the 
statute. As testamentary capacity is based upon the 
free will of the testator, such menta) peculiarities as 
destroy or hinder an intelligent, free exercise of the 
will, destroy at the same time testamentary capacity. 

Among the common forms of “unsound mind” 
which are alleged to invalidate a last will, ‘“‘ Senile De- 
mentia”’ is most frequently charged. Our profes- 
sional and business men remain at their posts until an 
advanced age, and when they retire from active op- 
erations their minds, losing their former stimulus, 
often sink into a state of extreme feebleness, and 
sometimes they fall victims to ‘‘ Senile Dementia.” 

This form of mental degeneration is the result of 
extreme old age, coupled with other and perhaps un- 
known causes. It is not however the usual accompani- 
ment of old age. Some lose their natural powers 
sooner than others, and while with some the burden of 
years may weaken, cloud or undermine the mental 
structure, yet with others there is no impairment of 
the mind’s grasp, and in some cases there seems to be 
an increase in mental power. No presumption of 
“senile dementia” is to arise because of the testator’s 
senility. 

In Horn v. Pulman, 72 N. Y. 269, Andrews, J., says: 
‘There is no presumption against a will made by a 
man of advanced age; nor can incapacity be inferred 
from an enfeebled condition of mind or body. Sucha 
rule would be dangerous in the extreme, and the law 
wisely sustains testamentary dispositions made by 
persons of impaired mental and bodily powers, pro- 
vided the will is the free act of the testator, and he has 
sufficient intelligence to comprehend the condition of 
his property, and the scope, meaning and effect of the 
provisions of the will." See also Children’s Aid Soc. 
v. Loveridge, 70 N. Y. 387. 

** Senile dementia”’ has certain marked and defined 
symptoms in addition to the characteristics of ex- 
treme old age. The first symptom is loss of memory. 
Yet this of itself is not ‘‘ senile dementia,’’ and where 
it is not “‘totalor does not extend to the testator’s 
immediate family or property’’ it does not impair tes- 
tamentary capacity, for as Chancellor Kent says in 
Van Alst v. Hunter, 5 Johns. Ch. 148, a somewhat 
great failure of memory can exist and yet ‘the solid 
power of understanding be there.’’ ‘Senile demen- 
tia” brings with itself a change not only of an intel- 
lectual, but of a moral nature. It is accompanied by 
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physical symptoms, such asinsomnia, incontinence of 
urine, childishness, loss of shame, petulancy, prodi- 
gality or penury, and in men, tendencies decidedly 
amorous and obscene. Ham. Med. Jur. Ray, Bul- 
four, Browne and Pritchard. 

When an “unsound mind” is alleged to exist, and 
facts showing more or less mental unsoundness 
proved, the question will arise, has the testator been 
proved to be of a mind sufficient unsound to destroy 
the presumption of testamentary capacity? While the 
rule of law in Stewart v. Lispenard has never been ex- 
pressly overruled,yet through the influence of the opin- 
ion of Davies, J., in Delafield v. Parish and the cases 
there cited, it has never been followed in later cases, 
and the rule declared by Judge Davies has been uni- 
versally accepted. The opinions of Lord Kenyon in 
Greenwood v. Greenwood, 3 Curt. App. 2, and of Lord 
Erskine in Harwood v. Baker, 3 Moore Priv. C. R. 282, 
and Mr. Justice Washington in Harrison v. Rowan, 3 
Wash. C. C. lay down the rule adopted by Davies, J. 

It is substantially this: Testamentary capacity 
exists only where the testator knows what he is do- 
ing, to whom he is giving his property, its extent, and 
those who have claims unpon his bounty, and the na- 
ture of such claims. In order to exercise freely the 
will power, the intellect must have comprehended the 
particulars and elements of the transaction in which 
the testator was engaged. Every man making a will 
is presumed to have had the “‘sound mind ” required 
by the statute, yet if mental unsoundness be shown in 
such a degree and of such a nature as to prevent the 
testator’s having the knowledge above described, no 
valid will can be made. 

In cases where mental unsoundness is the question a 
very interesting state of affairs often arises. When 
insanity is alleged, and to a certain extent proved, it 
is frequently asserted that the will was made in what 
is known as a “lucid interval.” “ Lucid intervals” are 
recognized by law, although they are viewed with 
great suspicion by medical writers, and the rule in 
such cases, as laid down in Cartwright v. Cartwright, 1 
Phillim. 100, is as follows: ‘If you can establish that 
the party affiicted habitually by a malady of the mind 
has intermissions, and if there was an intermission of 
the disorder at the time of the act, that being proved, 
is sufficient, and the general habitual insanity will not 
affect it; but the effect of it is this, it inverts the or- 
der of proof and of presumption, for until proof of in- 
sanity is made, the presumption is that the party, like 
all human creatures, was rational; but where an hab- 
itual insanity in the mind of the person who does the 
act is established, then the party who would take ad- 
vantage of the fact of an interval of reason, must 
prove it.” Much speculation on this subject will be 
found in the cases. 

In proving or disproving the existence of “lucid in- 
tervals”’ expert medical witnesses are frequently 
called, and their testimony should be carefully 
watched, and generally such witnesses are disbelievers 
in the existence of a genuine “lucid interval,’ and 
their professional opinions greatly color their testi- 
mony. 

The reason of a rule recognizing such a thing should 
be always borne in mind. The law does not require 
that the mind should be absolutely sound; at most, it 
but requires that the testator at the time of the mak- 
ing of the will should have mind enough to do it in- 
telligently—that is, to freely exercise his will power. 

All medico-legal writers admit that “remissions” 
occur in many mental maladies, during which the 
force of the disease is lessened, and its influence over 
the will decreased. During such time delusions which 
bias the person’s judgment temporarily disappear,and 
to all appearances the man is sane. Yet they insist 
that ‘‘a smouldering fire exists, which is likely to 


break out when least expected,” and that at most the 
mental malady is but quiescent. This may all be so, 
and yet the interval may be lucid enough and the 
mind and will free enough for the time to act intelli- 
gently about the business, and this is all that the law 
requires. 

As has been said in Cartwright v. Cartwright, ut 
supra, the burden of proof of a “lucid interval” is 
upon him who asserts it. This does not mean that 
once the mind be shown to have acted abnormally,the 
law will presume the continuance of such peculiarity, 
It seems simply this, that if a mental disease be shown 
to exist, and if such disease be of a nature permanent 
or habitual, proof will be required as to its removal or 
temporary cessation. 

When the causes of such malady are accidental or 
temporary no presumption of its continuance will 
exist. For instance, the delirium of a fever, or the 
mental aberration occasioned by undue excitement, 
will not be presumed to last longer than their causes 
remain, and so with all mental conditions arising from 
temporary causes. 

The existence of ‘‘ delusions’’ inthe testator’s mind 
in regard to the common affairs of every-day life is 
often brought forth to prove an ‘“‘ unsound mind.”’ 

Delusions are of two kinds, viz., simple and insane. 
A “simple delusion’’ generally arises from ignorance, 
and is but a false deduction from true premises. It 
disappears before clear proof. An “insane delusion”’ 
however is a true deduction from false premises, 
which have no existence outside the mind. No amount 
of proof can eradicate such a delusion. It is adhered 
to in the face of all reason and probability. Sucha 
delusion does not however destroy the testamentary 
capacity, unless it is pertinent to the will which has 
been made. If it be of a nature to prevent ‘radical 
volition ’’ in the matter, as for instance, a delusion in 
regard to the testator’s family, his property, or his du- 
ties to others, then it necessarily destroys the required 
free volition of the testator, and renders the will in- 
valid. Banks v. Goodfellow, L. R.,5 Q. B. Div. 549; 
Seamen’s Friend Soc. v. Hopper, 33 N. Y. 619. 

In these cases it will be found stated that a ‘‘ mono- 
maniac ’’ may make a valid will under certain limita- 
tions. 

As for the distinction between simple and insane de- 
lusions, and the proof required, see Coit v. Patchen, 77 
N. Y. 533. 

In proving unsoundnes of mind, expert witnesses 
must give the facts on which their opinions are based 
(Delafield v. Parish, ut supra),and lay witnesses are 
allowed to give their conclusions only as to specific 
acts. Clapp v. Fullerton, 34 N. Y. 190. The subscrib- 
ing witnesses to the willare alone privileged to give 
their opinions only. 

Testamentary capacity being based on free, intelli- 
gent volition, cannot exist without it. So far we have 
considered free will as affected by inward causes, viz., 
idiocy, unsoundness of mind, etc. 

When the cause preventing a free exercise of the will 
is exterior to the testator’s mind, what is generally 
known as “undue influence’’ is said to exist. The 
rule of law in such case will be found in Coit v. 
Patchen, 77 N. Y. 533; Matter of Martin, 98 id. 193. 

BRooKLYN, N. Y. WiuiaMm J. Carr. 


CRIMINAL LAW—EVIDENCE OF THREATS OF 
TAIRD PERSONS. 


SUPREME COURT OF ERRORS OF CONNECTICUT, 
APRIL 5, 1886. 
STATE V. BEAUDET.* 
On acriminal trial, evidence of threats and declarations of 
third parties are incompetent, unless part of the res 
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geste, or links in achain of evidence connected with the 
crime itself. 


PPEAL from judgment of the Superior Court. The 
opinion states the case. 
Zacher & Andrews, for appellant. 
T. E. Doolittle, for State. 


Loomis, J. The prisoner was tried upon an infor- 
mation for an assault upon one Dr. Walter Zink, with 
intent to murder. He was at thetime in Dr. Zink’s 
employ, and an inmate of the family; the other mem- 
bers being the wife of Zink, who was very deaf, a 
daughter aged fifteen, and a little son much younger. 
The State claimed to have proved that the prisoner 
was present in the room with Dr.Zink a short time be- 
fore the commission of the offense, and was found in 
the house shortly after. The assault took place in the 
dining-room of the honse, a few minutes after eleven 
o’clock in the evening. Dr. Zink at the time had upon 
his person two rolls of bills, one of $56 and the other 
of $200. During the day-time, preceding the assault, 
he had received $16 or $18 from one Robert Dough- 
erty, who then had opportunity to see one of the rolls 
of bills. 

(Omitting immaterial statement.] 

Upon the trial a witness was asked ‘* whether Dough- 
erty, upon that night, in that saloon, between the 
hours of half-past nine and half-part ten, made any 
threats against Dr. Zink.’’ And another witness was 
asked, ‘‘whether on the day before the assault, 
Dougherty in his hearing made any threats against 
Dr. Zink.’’ Both questions were excluded by the 
court, and exceptions taken by the defendant’s coun- 
sel; and this ruling presents the only question for re- 
view. 

At the outset it should be noticed that the offer was 
simply to prove the threats of Dougherty against Dr. 
Zink. Any threats of any kind would have,filled the 
offer. What act Dougherty threatened to do, or when 
or how he was to do it, was not indicated; nor was the 
oftered evidence accompanied with any claim, or even 
a hint that it could or would be supplemented by fur- 
ther testimony. Indeed it nowhere appears in the 
record that it was even claimed in behalf of the pris- 
oner that Dougherty committed the offense, or that 
any evidence admitted or to be offered would show it. 
The threats, whatever they were, so far as appears, 
were entirely isolated from the transaction in ques- 
tion, and tended in no way to elucidate or give char- 
acter to any material act or fact in the case. They 
could not therefore have been received as parts of the 
res geste. As to the threats in the saloon, the only thing 
it would seem which they characterized was the 
drunken condition of the one who uttered them. 

[Omitting a minor consideration.] 

But we will forbear further discussior of this aspect 
of the case, as it is not necessary to place our refusal 
to grant a new trial on this ground, and proceed to 
consider the precise question raised by the appeal, 
namely, were the threats of Dougherty admissible at 
all, under the circumstances stated? And if so, upon 
what principle? The only plausible ground for the 
admission is that the excused might exculpate himself 
by showing that another was the guilty, party, so any 
item of evidence which would have been admissible 
had such other person been on trial, should be received 
in his favor. Weconcede the premises, but not the 
conclusion; for under therules of evidence 1t makes a 
vast difference whether declarations offered in evi- 
dence come from the party on trial or not. In the one 
case they are universally admitted unless irrelevant 
or self-serving. In the other they are by general 
rule excluded, subject to a few well-marked excep- 
tions. 





In 2 Best Ev., § 506, under the head of ‘* Res inter 
Alios Acta,” it is said: ‘* No person is to be affected by 
the words or acts of others, unless he is connected 
with them, either personally or by those whom he 
represents, or by whom he is represented.” 

Were this a civil suitin favor of Dr. Zink against 
the same defendant, for the same assault, would it oc- 
cur to any one to offer the declarations of Dougherty 
that he intended to do the act, or even that he had 
done it? Is it any the less a matter inter alios when 
the State isa party? In either case it would bea le- 
gitimate defense that another person had committed 
the deed; but in neither would his threats alone be 
admissible. 

Now to illustrate some of the reasons for such dis- 
tinction, we will add that where the threats of the one 
on trial are adduced against him, he is always present 
in court todeny or qualify them; to show that the 
witness misunderstood, misremembered or was false; 
or to explain how the threats were uttered in a tran- 
sient fit of anger, or from mere bravado, or for intimi- 
dation; but where the threat of a third person is in- 
troduced he may be far away, and no one can explain 
its real meaning; and besides the very introduction of 
such collateral issue serves greatly to confuse and 
mislead the triers, and justice may thereby be de- 
feated. And if the jury were to pass on such collat- 
eral issue it would have no other effect than to acquit 
the one on trial. The third person could be in nowise 
legally affected. If he should afterward be indicted 
and put on trial for the same offense, he would still be 
at liberty to show his innocence, notwithstanding the 
fact that the former finding of his guilt caused an- 
other’s acquittal. And so, if he had previously been 
tried and acquitted, that fact could in nowise affect 
the admissibility of his declarations when afterward 
another person is on trial for the same offense, for the 
latter would be no party to the verdict. It is therefore 
going far enough in favor of the accused to allow him 
to exculpate himself by showing the fact of another’s 
guilt, by some appropriate evidence directly connect- 
ing that person with the corpus delicti. The animus 
of a third person is no defense, and by itself it cannot 
prove the ultimate fact whichis a defense. Even as 
to the threat of the person on trial, Wharton, in his 
Criminal Evidence (8th ed.), § 756, says: They ‘are 
admissible in evidence, not because they give rise to a 
presumption of law as to guilt, which they do not, but 
because from them, in connection with other circum- 
stances, and on proof of the corpus delicti, guilt may 
be logically inferred.” Then follows a list of informa- 
tive suppositions, designed to show that because one 
threatens tocommit acrime it does not follow that 
such intention really existed in his mind; much less 
does it show the actual commission of the crime. 
Nearly all treatises on evidence contain similar cau- 
tions. In 3 Benth. Rat. Jud. Ev. 75, it is said that 
* declarations of an intention to commit a crime are 
no less susceptible of being false than declarations of 
anintention to abstain from the commission of that 
or a similar crime.” 

We insist therefore that it is reasonable to exclude 
the mere disconnected threats and declarations of 
third persons. If they are parts of the res geste, or 
form links ina chain of evidence connecting with the 
crime itself, they may doubtless be received. If the 
threats were tocommit acrime in a particular mode, 
and it was in fact so committed, perhaps they would 
then be admissible. But in the case under considera- 
tion there is nothing at all to show that the thing 
threatened had any sort of resemblance to the thing 
done, either in kind or mode. 

But if wesuspend our discussion of the principles 
which ought to be applied to the question, and pass to 
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the eonsideration of .the decided cases as found in 
other jurisdictions,we shall find the ruling of the court 
vindicated, not simply by the, preponderance of judi- 
cial authority, but by absolute unanimity, save in one 
case in Louisiana, which for reasons to be suggested 
hereafter, can have little weight in the opposing scale. 
We will first cite cases precisely analogous to the case 
at bar, iu.that threats of third persons prior to the 
commission of thecrime, were offered in evidence by 
the accused, and excluded; but the threats, instead 
of being vague and.indefinite, as in the case at bar, 
were generally very. specific and significant. 


The case of Stuie v. Davis, 77 N. C. 483, was an in-, 
dictment:for murder. On the trial, the prisoner pro- | 


posed to prove. by one Peck ‘‘that George Nicks had 
malice toward the deceased, and had a motive to take 
his life, and opportunity to do so, and had threatened 
to do so. before the court.’’ (2) He further offered to 
prove by one'Rice ‘“‘that one Peck took a gun, and 
went in the direction of the house of the deceased 
some time before the deceased was killed.’’ Thecourt 
says: ‘‘ Both exceptions are untenable, and. have.been 
repeatedly so held by this court—the first, because 
they are declarations of a third party, and. are res inter 
alios aeta, and have no legal tendency to establish the 
innocence of the prisoner; and the second for the 
same, and additional reason that the time is too 
vaguely and. indefinitely set forth. * * * Such evi- 
dence is inadmissible, because it does not tend to es- 
tablish the corpus delicti. Unquestionably it would 
have been competent to prove that a.third party killed 
the deceased, and not the prisoner. But this could 
only have been done by proof connecting Peck with 
the fact—that is, with the perpetration of some deed 
entering into the crime itself. Direct evldence con- 
necting Peck with the corpus delicti would have been 
admissible. After proof of the res geste constituting 
Peck’s alleged guilt had been given, it might be that 
the evidence which was offered and excluded in this 
case would have been competent in confirmation of 
direct testimony connecting him with the fact of kill- 
ing. No such direct testimony was offered here. It is 
unnecessary to elaborate, as the questions of evidence 
here made have been fully discussed and decided by 
this court in many cases. It is only necessary to re- 
fer to the principal ones: State v. Bishop, 73 N. C. 44; 
State v. May, 4 Dev. 328; State v. Duncan, 6 Ired. 236; 
State v. White, 68 N. C. 158.” 

These cases are all pertinent, and supported by simi- 
lar and. some additional reasons. We will not take the 
time and space necessary fora particular statement of 
the evidence offered, and the reasoning of the court 
sustaining its exclusion. Totheabove list.we will add 
the case of State v. Haynes, 71 N.:C..79. 

In Crookham v. Stute,5 W. Va. 510, it was ‘held that 
it was no error to exclude testimony offered by the 
prisoner, to the effect that another and a different per- 
son from/himself had made threats to kill the de- 
ceased just before the commission of the offense with 
which he was charged; and that immediately after 
the offense such other person left the country, and has 
not since been heard from. 

In Boothe v. State, 4 Tex. Ct. App. 202, and in Walker 
v. State, 6 id. 676, both being indictments for murder, 
it'was held not competent ‘for ‘the aecused ‘to prove 
that a very short time before ‘the homicide a .person 
other than the accused made threats to take'the life 
of the deceased, In the last case ‘the court‘supported 
the ruling’ by saying: ‘* The issue of the'trial was the 
guilt or innocence of the defendaut on trial. Evidence 
is admissible if it tends'to prove the ‘issue, or consti- 
tutes a link in the chain of proof; and this seems to 
be’ the limit, and excludes all evidence of collateral 
facts, or'those which are incapable of affording any 
reasonable presumption or inference as'to the princi- 





pal fact or matter in dispute, and for the good reason 
stated for the rule by Mr. Greenleaf, that such evi- 
dence tends to draw away the minds of the jury from 
the point in issue, and to excite prejudice and_mislead 
them. 1Greenl. Ev., §$ 51, 52.’ 

We may add that the doctrine of these cases has re- 
ceived the recent approval of jurists and text writers of 
high authority. Wharton, in his treatise on Criminal 
Evidence (§ 225) says: ‘‘ Evidence of threats by other 
persons are inadmissible.’’ The same doctrine is found 
in Whart. Hom., § 693. 

In 2 Bish. Crim. Proc., § 623, it is said: ‘‘ The deocla- 
rations of the deceased, as of any third person, when 
not of the res geste or dying .declarations, or commu- 
nicated to the defendant so as possibly to influence 
his conduct, are excluded by rules which have been 
supposed to promote justice on the whole—at all 
events, which have become parts of the common law, 
not within the discretion of the courts to set aside. 
Hence they are not admissible.” 

And again in the first volume of the same treatise 
(§ 1248) it is said: ‘‘In general, what one says, as for 
example, that he committed the crime in question, 
will not be admitted for or against another.”’ 

In further support of the ruling complained of, we 
adduce a few of the numerous decisions holding that 
admissions of third persons, that they, and not the ac- 
cused, are guilty of the crime charged, are to be ex- 
cluded. ? 

In the early case of Com. v. Chabbock, 1 Mass. 143, 
the prisoner was tried on an indictment for breaking 
into a house, and also for stealing goods therein. The 
defendant offered to prove by a witness present that 
another person had owned to the witness that’he had 
stolen some of the articles mentioned in the .indict- 
ment. The court held that the evidence could not be 
admitted, saying: ‘‘It was no more than hearsay. If 
a person other than the defendant had stolen the goods, 
it was undoubtedly competent for the defendant to 
prove the fact in exculpation of himself, but not by 
the mode of proof now offered.” 

In Smith v. State, 9 Ala. 990, the .prisoner, a slave, 
was indicted for the murder of one Edmund, also a 
slave. All the evidence was circumstantial. Sam, 
another slave, had been tried and acquitted for the 
same. murder previously. On the trial it seems there 
was a strong array of circumstantial evidence. against 
him; but Sam stated that a few days after the murder 
Smith told him that he killed Edmund. The particu. 
lars of the statement we omit. But on the trial of 
Smith, evidence was offered in his behalf that Sam, 
during his own trial, had became alarmed, and had 
told the witness that he had wrongfully accused Smith 
of the murder of Edmund, andhe did not wish to die 
with alie in his mouth, etc. Thecounsel for the ac- 
cused claimed that it was competent for the prisoner, 
under the circumstances, to show that another com- 
mitted the murder; and thatin this view the declara- 
tions of Sam should have been received, as they 
tended to inculpate him, as well as to show that the 
prisoner was not the offender. Ormond, J.,in deliv- 
ering the opinion of the court, said: ‘*Conceding the 
true meaning of these declarations of Sam in jail to 
be an admission of his own guilt, and that he had 
killed Edmund: himeelf, it does not vary the case in 
the slightest degree. * * * The declaration of Sam 
was not an act within the meaning of the doctrine I 
have been discussing. * * * To-give effect to the 
mere declarations of third,persons would be a most 
alarming innovation upon the criminal law. Such a 
declaration would not be obligatory on the persons 
making it. He might afterward demonstrate ite fal- 
sity when attempted to be used against him. Such 
testimony may be a mere contrivance to procure the 
acquittal of the accused.” 
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In West v. State, 76 Ala. 98, the question was again 
before the highest court of the same State, and it was 
held “ that the admission of a third person that he 
committed the offense with which the accused was 
charged, not made under oath, though on his death- 
bed, is mere hearsay, and is not admissible as evidence 
for the accused.” 

In Sharp v. State, 6 Tex. Ct. App. 650, it was held no 
error to refuse to allow a witness for the defense to 
testify that certain other men confessed that they 
committed the crime. 

A similar ruling was also sustained in Rhea v. State, 
10 Yerg. 258. 

Greenfield v. People, 85 N. Y. 75, was an indictment 
for murder. Upon the trial the accused offered the 
letter of one Royal Kellogg to his brother, in which, 
after alluding to the murder, he said among other 
things: “If they want me, they can come and get 
me;’’ and in connection with the above and certain 
anony mous letters containing confessions, they offered 
the declarations of Kellogg and his brother and an- 
other person, made within an hour after the murder, 
and at a place three-fourths of a mile distant. The 
witness being awakened at the barking of a dog at 
about four o’clock in the morning, on looking 
out of the window, recognized the two Kel- 
loggs and one Taplin, and they had a gun and a 
bag, etc. The witness, after giving in detail their sus- 
picious actions at his place, offered to prove that Tap- 
lin said to the Kelloggs on that occasion before they 
left: ‘‘ You are damned fools to do it;”’ and that one 
of the Kelloggs replied, ‘‘If we had not done it, we 
should allhave been hung. Miller, J., in delivering 
the opinion of the court, said: ‘‘ Even if this letter 
could be regarded as aconfession of Kellogg that he 
committed the murder, it was only the declaration of 
a third party, merely hearsay testimony, and upon no 
rule of evidence admissible. If such declarations were 
competent upon any trial for homicide, they would 
tend to confuse the jury, and to divert their attention 
from the realissue. The letter did not tend to estab- 
lish that Kellogg committed the offense, was not a 
part of the res geste, and inno sense relieved the pris- 
oner from the charge for which he was upon trial, or 
raised any presumption that Kellogg was the guilty 
party. Confessionsof this character are sometimes 
made to screen offenders; and no rule is better estab- 
lished than that extrajudicial statements of third per- 
sons are inadmissible. Whart. Ev., § 644; Whart. 
Crim. Law, §§ 662, 684; 2 Best Ev., §§ 559, 560, 563, 565, 
578. * * * While evidence tending to show that 
another party might have committed the crime would 
be admissible, before such testimony could be received 
there must be such proof of connection with it, such a 
train of fact or circumstances as tend clearly to point 
out some one besides the prisoner as the guilty party. 
Remote acts, disconnected and outside the crime 
itself, cannot be separately proved for such a purpose. 
In considering the question, we have carefully exam- 
ined the numerous authorites cited to sustain the po- 
sition that the evidence was competent, and none of 
them hold that under such circumstances it could law- 
fully be received; and it was neither admissible alone 
nor in connection with the letters referred to.” 

In Whart. Crim. Ev., § 225, it is said: ‘* Extrajudi- 
cial statementsof third persons cannot be proved by 
hearsay, unless such statements were part of the res 
geste, or made by deceased persons in the course of 
business, or as admissions against their own interest, 
or are material for the purpose of determining the 
state of mind of a party who cannot be exam- 
ined in court. * * * Hence on an indict- 
ment for murder the admissions of other persons 
that they killed the deceased, or committed the crime 
in controversy, are not evidence; and evidence of 





threats by other persons is inadmissible * * * 
On an indictment for larceny also declarations of 
third parties that they committed the theft are inad- 
missible.” 

In all the numerous cases we have examined, where 
threats of third persons were excluded, there was no 
dissenting opinion in any instance; and after diligent 
search we have been able to find but one case which 
furnishes any support tothe claim of the accused. We 
refer to that of State v. Johnson, 30 La. 921, where the 
State, in a prosecution for murder, based entirely on 
circumstantial evidence, found it necessary to trace to 
the accused a motive for the homicide in a previous 
quarrel with the deceased, when the accused while in 
liquor uttered threats against the deceased; and upon 
cross-examination the witnesses for the State, who 
had in chief testified to the quarrelsome character of 
the deceased, and to the threats of the accused, was 
asked what other quarrels the deceased had besides 
that with the accused, afew days prior to the mur- 
der, and the trial court excluded it. The court of re- 
view cites no authorities, and enters into no discus- 
sion of the question upon principle, but simply says in 
effect, that although it was of doubtful admissibility, 
yet on the whole they will give the accused the bene- 
fitofa new trial. But even this case can be widely 
distinguished from the one on trial. The State had 
put in issue the quarrelsome character of the de- 
ceased, and to that extent the cross-examination was 
pertinent; and further, the case seemed to be con- 
trolled by the question whether the motive arising out 
of a recent quarrel pointed exclusively to the accused. 
The fact drawn out on a cross-examination might 
show that it did not, and therefore there was some 
force in the claim that it was admissible, in order to 
weaken that evidence, by showing that others were 
also included and shared the same motive. But in 
the case at bar we have already called attention to the 
fact that the motive which moved Beaudet was en- 
entirely different from that attributed to Dougherty; 
and hence the evidence as to the latter in no way im- 
paired that applicable to the former. 

In regard to the admissibility of the confessions of 
guilt by third parties in criminal trials, there is abso- 
lute unanimity in the decisions, so far as we have been 
able to ascertain. 

In Smith v. State, supra, Goldthwaite, J., dissents 
from the majority opinion, but in so doing he ex- 
pressly concedes “that the confession of a third per- 
son of his guilt is not evidence in favor of another, 
when standing alone, when aided by other facts and 
circumstances.’’ Yet he contends that it isso when- 
ever the party confessing is connected with the crime 
by strong presumptive circumstances. 

We find also a qualification of the doctrine in the 
dictum of adistinguished reporter.” It is found in a 
note to the case of Speer v. Coate,3 McCord (8S. C.), 
232, where the reporter gives a summary of the excep- 
tions to the rule excluding hearsay evidence, and in 
paragraph 12 he says: ‘‘ So confessions in extremis that 
the person himself had committed a forgery of which 
another was indicted are admissible;” citing as au- 
thority Clymer v. Littler, 1 W. Bl. 345. The reporter 
then adds his own opinion: ‘‘SoI should think that 
where a person comes forward and confesses the 
crime, and surrenders himself to justice, such confes- 
sion would be admissible evidence for a prisoner ac- 
cused of the same offense.”’ 

It should be observed that stress is placed on the 
fact that the person confessing also surrenders him- 
himself to justice, implying that the confession alone 
would be insufficient; but we ought also to add that 
the principle of the case cited from 1 W. Bl. 345, which 
led to and suggested the proposition just referred to, 
owing to some oversight or mistake, was stated in an 
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erroneous and most misleading manner. It would be 
supposed upon reading the note of the case, that upon 
the trial of one person indicted for the crime of forg- 
ery, the confessions in extremis of another person were 
held admissible in defense of the person on the trial. 
But it was no such case. On the contrary, it was a 
mere civil action, based upon a controversy between 
adverse claimants to property under two different 
wills of one Clymer, deceased. The action was eject- 
ment. The plaintiff claimed under a will made in 
1743. The defendant claimed under the heir at law by 
an instrument dated in 1745, very imperfect in form, 
but purporting to have been subscribed by Mr. Cly- 
mer, and to give the property as follows: ‘‘ Whereby 
in consideration of natural affection he covenants and 
agrees,” but with nobody, “that the lands in question 
shall go and be given to his wife for life, and then to 
Elizabeth, wife of Wm. Medlycott,” she being also his 
heir at law, ‘and her heirs forever.” It was attested 
by the said William Medlycott and Elizabeth Mitchell. 
The first will was concealed, and William Medlycott 
took possession under the last one in the right of his 
wife; but on his death bed, in 1746, he declared that 
the instrument of 1745 was forged by himself; and he 
produced from under the bedclothes the first will of 
1743, and caused it to be sent to the parties interested, 
who had it proved, and who then brought this suit; 
and this evidence, without any objection, went before 
the jury in connection with the inspection of the two 
wills, and verdict was rendered for the plaintiff. 

Lord Mansfield, in giving the opinion of the court on 
this point, simply says: ‘‘The testator died in 1746; 
both wills in the custody of Medlycott; the other 
subscribing witness dead; his wife to be benetited un- 
der it; he on his death bed sends the lessor of the 
plaintiff his title, which is inconsistent with that un- 
der which the defendant claims. Under all these cir- 
cumstances I think it admissible evidence. No gen- 
eral rule can be drawn from it. No objection was 
made to its production. It came out, it seems, on the 
cross-examination of the defendant’s counsel. Unless 
therefore manifest injustice has been done on the 
whole case, there is no ground for a new trial. Here 
appears to be good reason for the verdict.” 

A further criticism of the proposition referred to 
may be found in 2 Phil. Ev. (4th Am. from 7th Lond. 
ed. Carver & Hill’s notes), p. 703, note 493: ‘* And ifan 
actual surrender should make the declaration admis- 
sible, it would at once throw open the door for fraud- 
ulent testimony, even in exculpation of the most 
atrocious criminals. The self-accuser is yet to be 
tried, and he may act under the full consciousness of 
having such clear proofs of his own innocence—an 
alibi, or some other evidence—that he would be risk- 
ing but little by doing the whole as an act of solemn 
trickery in behalf of his friend. The surrender would 
not estop him. Even should the people prosecute, 
convict and execute him as the sole malefactor, the 
verdict would not estop them, nor be any evidence 
whatever against the first accusation. It would be res 
inter alios.” 

There was no error in the ruling complained of. 

The other judges concurred. 





GIFT—CAUSA MORTIS—NOTES AND MORT- 
GAGES. 
NORTH CAROLINA SUPREME COURT, 
FEBRUARY, 1886 . : 


Kirr v. WEAVER.* 
A valid gift, causa mortis, may be made of unindorsed notes 
and unassigned mortgages executed to secure them, by 


* 93 N, C. 274, 








apt words and personal delivery. But if needed to pay 
the donor's debts, his administrator may recover them. 


CTION by plaintiff as administrator of James Kiff, 
deceased, to recover a number of notes, and 
mortgages executed to secure them, payable to the 
plaintiff's intestate, which it is alleged the defendant 
unlawfully withholds from the plaintiff. The defend- 
ant admitted that he held the possession of the bonds 
and mortgages, but denied that he held them unlaw- 
fully. 

For afurther defense, he pleaded as a counter- 
claim, that he was the rightful owner and in posses- 
sion of the said bonds, notes and mortgages. That 
James Kiff, in his last illness and in contemplation of 
his death, and but a short time before his death, gave 
and delivered to the defendant said notes, bonds and 
mortgages, to and for his sole use and benefit. Other 
facts appear in the opinion. The defendant had judg- 
ment. 


B. B. Winborne, for plaintiff. 


David A. Barnes and J. B. Batchelor, for defend- 
ant. 


AsHE, J. A donatio causa mortis, in Nicholas v. 
Adams, 2 Whart. 17, is defined by Gibson, C. J., to be 
‘‘a conditional gift, depending on the contingency of 
expected death, and that it was defeasible by revoca- 
tion or delivery from the peril.” To constitute a 
donatio mortis causa the circumstances must be such as 
to show that the donor intended the gift to take effect, 
if he should die shortly afterward, but that if he 
should recover, the thing should be restored to him. 
Overton v. Sawyer, 7 Jones, 6. 

From this definition it results, that to constitute a 
donatio mortis causa, there must be three attributes. 
1st. The gift must be with the view to the donor’s 
death. 2d. It must be conditioned to take effect only 
on the death of the donor by his existing disorder; and 
3d, there must be a delivery of the subject of donation. 
1 Williams Ex. 686. 

The donation in this case, possessed all the qualities 
of a donatio causa mortis. The donorin his last ill- 
ness, on the Sunday previous tohis death on the Tues- 
day following, while despairing of all hope of recov- 
ery, handed the bonds and mortgages in controversy, 
in the presence of several witnesses, to the defendant, 
and told him that ‘‘he gave him the same, to take and 
collect them, and that he might have the money and 
bonds in case he died,’ and that the defendant then 
took the bonds and mortgages, and has had possession 
of them ever since. 

The plaintiff contended in this court that the coun- 
ter-claim could not be maintained, because the title 
to bonds, bills of exchange and promissory notes, 
could only be passed by indorsement or assignment, 
and could not be transferred by mere delivery, so that 
the delivery of the bonds did not vest the legal title 
inthe defendant, and could not constitute a good 
donatio causa mortis, and that the counter-claim was 
therefore defective, because it did not state facts suffi. 
cient to constitute a cause of action, and in support of 
his position, he relied upon the case of Overton v. Saw- 
uer, 7 Jones, 6, where it was held that bonds or sealed 
notes, given by delivery as a donatio causa mortis, may 
be recovered at law in an action of trover by the per- 
sonal representative of the donor, and he also relied 
upon the cases of Fairly v. McLean, 11 Ired. 158, and 
Brickhouse v. Brickhouse, id. 404. The two latter 
named cases were actions of trover for the conver- 
sion of unindorsed promissory notes, the legal title to 
which could not, at that time, be transferred, except 
by indorsement, and the actions were at law. 

But since that case was decided, a change has come 
over our system of legal procedure. Then an action 
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had to be brought upon an unnegotiabdle or unindorsed 
bond, in the name of the assignor, because he was held 
bythe assignment to acquire only an equitable inter- 
‘est, which could notibe enforced in a court of law, yet 
‘even im thatease, the court of law sofar recognized 
the interest of the assignee, as to protect it against the 
acts of theassignor. Long v. Baker, 2 Hay. 128 (191), 
and Hoke v. Carter, 12 Ired. 324. Butinow, under the 
‘new system, the action on such an instrument, must | 
be brought by the real party in interest. Code, §:177. | 

The construction putupon this section is, that the 
assignee of a bond or note, not indorsed, is the proper 
‘person to maintain the action ‘in his own name, be- 
cause he is the real party in interest. Andrews v. 
McDaniel, 68 N. C. 385; Jackson v. Love, 82 id. 404; 
‘Bank v. Bynum, 84 id. 24; and that the possession of 
an unindorsed: negotiable note payable to bearer raises 
the: presumption that the person producing it.on the 
trial is the real and rightful owner. Jackson v. Love, 
supra, and Pate v. Brown, 8 N.C. 166. 

It is immaterial whether the action brought by the 
plaintiff is !legal. or equitable, ‘for under the present 
system the distinction in actionsat law and suits in 
equity, and the forms of all such actions are abol- 
ished, and there is but one formof action. Code, | 
§ 133. 

The complaint or counter-claim, which is in the na-| 
ture of 4 cross action, must set forth the cause of ac-| 
tion in a plain and concise statement of facts (Code, | 
§ 233; Moore v.. Hobbs, 77 N. C. 65), and then the court) 
will give such relief as is consistent with the case made 
by the complaint and embraced within the issue. Code, 
§ 425; Knight v. Houghtalling, 85 N. C. 17; Oates v. 
Kendall, 67 N..C. 241. 

This action then, according to the statement of the 
facts set forth therein, may be either in the nature of 
detinue, or a bill in equity for the delivery of the 
-bonds and mortgages, but as the defendant, as assig- 
nee by parol, has set up a counter-claim of the alleged 
donatio causa mortis of the bonds and mortgages, it 
presents the question, whether the transfer of an unin- 
dorsed bond, creating only an equitable title in the 
donee, is valid as a donatio cuusa mortis. 

That. the defendant’s right of action, by his counter- 
claim, upon the unindorsed bond, is still an equitable 
claim notwithstanding (Code, § 133), see 1 ‘Estee 
Plead. 122. 

In thecase of Overton v. Sawyer, cited above, the 
learned judge, in the conclusion of his. opinion, uses 
the following language: ‘This conclusion is not at 
all opposed by the decision of Lord Hardwick in Baily 
v. Snelgrove, 3 Atk. 214, that.a bond forthe payment 
of money may be the subject of a donatio causa mortis, 
That was acase in chancery, and it was held thatthe 
equitable interest inthe bond passed to the donor, 
which does not militate at all with the position, that 
the personal.reprefentative of the donor, could at law 
recover the value of the bond in an action of trover.”’ 
This is undoubtedly an authority for the doctrine,that 
a bond without.indorsement is the subject of a dona- 
tio causa mortis in equity. 

And the principle is fully sustained by the author- 
ities. When this principle was first applied to the 
transfer of personal property, it was limited to chat- 
tels, which might be delivered by the hand. Butas 
trade and commerce advanced, it was gradually re- 
laxed, and was extended, first, to embrace bank notes, 
‘then lottery tickets, and securities transferable by de- 
livery, such as notes payable to bearer or to order, and 
indorsed in blank, and finally to bonds. Snelgrove v. 
Bailey, supra, was the first case, we believe, in which 
the doctrine was extended to bonds. There the 
donor had delivered a bond to the donee, saying: 
**In case I die,.it is yours, and then you have some- 
thing.”’ 





The administrator of ‘the douor filed a bill in equity 
against the donee, to have the bond delivered up. 
Lord ‘Hardwick, before whom ‘the ‘suit was heard, 
holding that the bond was the proper subject of a do- 
natio causa mortis, dismissed 'the bill, and the same 
eminent jurist afterward, in the great case of 'Ward v. 
Turner, 2'Ves. Sr. 443, said he adhered to that decis- 
ion, and in reference to this case, Chancellor Kent 
said: ‘The distinction made by Lord’ Hardwick, be- 
tween bounds and bills of exchange, promissory notes 
and other choses in action, seems now to be adopted 
in this country, and they are all considered proper 
subjects of valid donatio causa mortis as well as inter 
vivos.”” 1Kent, 379. All evidence of indebteduess 
which may be ‘regarded as representing the debt, 
whether with or without indorsement, are the sub- 
ject of a donatio mortis causa. Red. Wills, Part ‘Tl, 
312, 313, and to same effect Brown v. Brown, 18 Conn. 
410; Williams Exeo. 692; Iredell Exec. 52 

It was at one time matter of considerable discus~ 
sion inthecourts of England, whether a mortgage 
given to secure the payment of a bond was the sub- 
ject of a donatio causa mortis, and inthe case of Duf- 
field v. Elwes, 1 Bligh. (N. 8.) 497, it was decided, upon 
appeal to the House of Lords, from a decision of Vice 
Chancellor Leach, that the delivery of the mortgage, 
as creating a trust by operation oflaw, was good asa 
donatio causa mortis. The same principle was admit- 
ted in the case of Hurst v. Beach, 5 Madd. Ch. 35l,and 
a delivery of a bond and mortgage asa donatio causa 
mortis held to be valid, and the same doctrine was 
held in Duffield v. Elwes, 1 Bligh. (N. S.)497;3 Pom. 
Eq. Juris., § 1148. 

The mortgage need not be assigned. The assign- 
ment of the débt, note or bond, secured by the mort- 
gage, even without a formal transfer of the security, 
carries the mortgage with it. 1 Estee Plead., § 345. 
These authorities establish beyond all question that 
the bonds and mortgages in controversy are the 
proper subject of a donatio causa mortis. 

(Omitting a minor point.] 

The defendant further excepted to the instruction 
that the plaintiff, as administrator of James Kiff, was 
estopped to attack the gift as fraudulent. In this in- 
struction there was error. 

The plaintiff, to maintain his position, relied upon 
the case of Burton v. Farinholt, 86 N. C. 260, where it 
isheld: First, thata voluntary transfer of a chose in 
action by an insolvent donor to his children, without 
valuable consideration, is fraudulent and void, and 
the same may be reached in equity by creditors, and 
subjected to the payment of their debts, and secondly 
thatan administrator is estopped by the act ofhis in- 
testate. 

But there is a distinction to be observed between a 
voluntary assignment of personal property inter rivos 
in fraud of creditors, and a donatio causa mortis. The 
latter does not take effect untilafter the death of the 
assignor, and isambulatory and conditional, and re- 
vokable until his death, and is likened toa legacy, 
and in that respect partakes somewhat of the charac- 
ter of a testamentary disposition of the property, so 
far as it is liable for the intestate’s debts, but it differs 
materially from a will, in that the donee’s title is de- 
rived directly from the donor, and the assent of the 
representative of the donor is not necessary to support 
his title, yet at the same time'the executor or admin- 
istrator of an alleged donor, has correspond- 
ing rights and accordingly, upon a_ deficiency 
of assets to pay the lawful claims of credit- 
ors, any gift causa mortis must give way, so far 
as may be necessary to discharge lawful demands.”’ 
Schouler'Ex. and Adm., § 219, and ‘the same author in 
§ 220, lays it down, that ‘“‘the executor or administra- 
tor, representing these and other interests, against the 
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express or implied wishes of the deceased himself, if 
need be, may procure all assets suitable for discharg- 
ing demands of this character. But if any balance is 
left over, it goes, not tothe next of kin, but to the 
donee, for the revocation of any gift for the benefit of 
creditors of the decedeut, is only pro tanto.’’ Schouler 
Ex. and Adm., § 220, and the cases there cited in sup- 
port of the text. See also Pomeroy Eq. Jur., § 1152; 
Iredell Ex., p. 556. 

Those authorities, except the last, apply the doctrine 
as well to assiguments inter vivos as to donatio mortis 
causa. This court however has adopted a different 
principle as to contracts inter vivos, as in the case of 
Burton v. Farinholt, supra. But as its application toa 
donatio causa mortis is an open question in this State, 
we are at liberty to adopt the principles enunciated in 
Schouler as above, which we do, because it is consist- 
ent with justice and equity, and the spirit of our ex- 
isting system of jurisprudence. 

There is no allegation inthe complaint that these 
bonds, etc., were necessary for the payment of debts. 
Whether that is an objection that might be taken on 
demurrer, we do not decide. There is no demurrer 
in the case, and the question of insolvency was one of 
the elements of the plaintiff's ownership and right to 
recover, and there was proof that the estate of plain- 
tiff's intestate was insolvent. 

Our conclusion is, that the plaintiff had the right to 
recover the bonds and mortgages in controversy, and 
after applying them to the satisfaction of the debts of 
the intestate, to pay over to the defendant any balance 
that may remain. 

The judgment of the Superior Court is reversed, and 
this opinion must be certified to the Superior Court of 
Hertford county, that an account may be taken of the 
indebtedness of the estate of James Kiff, and the as- 
sets that have come, or ought to come, into the hands 
of the plaintiff as his administrator, applicable thereto. 
to the end thata final judgment may be rendered in 
the cause in conformity to this opinion. 

Error. 


Reversed. 
——__ > —__—_ 


CARRIER—OF PASSENGERS — LIMITING LIABIL- 
ITY—FREE PASS. 
SUPREME COURT OF ERRORS OF CONNECTICUT, 
OCTOBER, 1885. 


GRISWOLD v. New York & N. E. R. Co.* 


The keeper of a restaurant at one of the defendant's railway 
stations employed the deceased to sell sandwiches, etc., 
on trains, and obtained for himafree pass. At the time 
of his death the deceased was travelling on the pass for 
his own purposes. The pass stipulated that the com- 
pany should not be liable under any circumstances for 
any personal injury sustained while riding upon it, in 
consequence of the negligence of the company’s servants, 
or otherwise. Held, that the pass was gratuitous 
and without consideration, and that the stipulation was 
valid, although the deceased was a minor, and his death 
was the result of the negligence of the defendant’s ser- 
vants. 


W. C. Case and P. E. Bryant, for plaintiff. 
S. E. Baldwin and E. D. Robbins, for defendant. 


Loomis, J. The plaintiff's intestate, Charles P. Gris-, 


wold, was a boy about seventeen, employed by the 
keeper of a restaurant at the defendant’s station in 
Waterbury to sell sandwiches, fruits, etc., on ali trains 
coming into Waterbury, having a free pass for that 
purpose between Hartford and Fishkill. His employ- 
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ment did not require him to travel as far east as Plain™ 
ville, but his mother lived there, and he often went 
there to visit her. In July, 1883, he was at Plainville 
for this purpose, and boarded a train bound thence 
for Hartford, in order to stop off at Clayton, and look 
at the wreck of a train there caused by a collision the 
day before. Thetrain had two passenger cars, and 
the conductor saw him on one of them just after the 
train started, but afterward, without the conductor’s 
knowledge, he went into the baggage car, and while 
there a collision occurred with another train coming 
westerly (there being but a single track), which 
wrecked the engine and baggage car, and kiiled the 
intestate. He was at the time riding ona free pass 
which provided that the person acceptiug it assumed 
all risk of accident, and expressly stipulated that the 
company should not be liable, under any circumstan- 
ces, whether of negligence of their agents or otherwise 
for any personal injury. 

The defense was placed on three independent 
grounds: (1) The complaint was demurred to upon 
the ground that the action was brought for the sole 
benefit of the intestate, when it should have been for 
the benefit of the widow or heirs; (2) that the intes- 
tate was guilty of such contributory negligence as 
would prevent recovery; and (3) that at the time of 
the injury, he was travelling on the defendant’s train 
without the payment of any fare, under an agreement 
or condition expressly assuming all risk of accident, 
and stipulating that the defendant should not be lia- 
ble in any event for injuries resulting from the negli- 
gence, etc., of its servants, or otherwise. 

As our views of the last question will be decisive of 
the whole case, we will confine our discussion to that, 
and waive the other two questions. 

Before we come to the discussion of the question, 
whether under the conditions of the pass the law will 
protect the defendant from liability, it will be neces- 
sary to determine whether the pass was gratuitous, or 
upon consideration: for if the latter is true, the de- 
fendant must be held to its full responsibility as a car- 
rier of passengers. The plaintiff contends that the 
pass was part of the consideration to induce Chicker- 
ing to open a lunch-room in the defendant’s station at 
Waterbury; but the finding is silent in regard to this, 
and we are not justified in assuming that it was an ele- 
ment in the negotiations, or was in the mind of either 
party. It was, on the other hand, obviously an after- 
thought,and when asked for by Chickering he did 
not refer toit asathing promised by Holbrook, or 
any one on behalf of the company. It was not claimed 
as matter of right underany contract duty, but merely 
as matter of favor, and as such we must hold it to have 
been granted. 

The question of consideration should be determined, 
asin any other case of contract. The existence of 
some selfish motive, if any, impelling the act, renders 
itnone thelessa gratuity in the eye of the law, if 
there was no obligation at all to furnish the pass. The 
restaurant business belonged exclusively to Chicker- 
ing, whatever may have been the incidental benefits 
to the railroad company. And besides itis to be ob- 
served, that at the timeof the injury, the intestate 
was not traveling at all in the interest of the restau- 
rant, but solely to gratify a personal curiosity, which 
could by no possibility be any benefit, direct or indi- 
rect, to the railroad company; so that on the whole 
we have no hesitation in calling his pass a pure gratu- 
ity. 

We have then acase where the defendant gave a free 
pass upon the express condition that the passenger 
would make noclaim for damages on account of any 
personal injury received while using the pass, in con 
sequence of the negligence of the defendant’s servants. 
But the plaintiff, as the personal representative of the 
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one receiving the pass, has instituted a suit in direct 
violation of the condition. In ordinary transactions, 
sucha breach of good faith, to say nothing of the 
breach of contract, would be disgraceful; but there 
may be great considerations of public policy which 
conceal the private features of the transaction, and 
make the stipulation invalid in the eye of the law. 

By the English decisions, it is clear that the carrier 
has full power to provide by contract against all lia- 
bility for negligence in such cases. McCowley v. Fur- 
ness Ry. Co., L. R., 8Q. B. 57; Hall v. Northeastern 
Ry. Co., L. R., 10 Q. B. 487; Duff v. Great Northern Ry. 
Co., L. R.,4 Ir. C. L. 178; Alexander v. Toronto & N. 
R. Co., 383 U. R. Q. B. 474. This last case is almost 
identical with the one at bar. 

In the United States we find much contrariety of 
opinion. Some State courts of the highest authority 
follow the English decisions, and allow railroad com- 
panies, in consideration of free passage, to contract 
for exemption from all liability for negligence of every 
degree, provided the exemption is clearly and explic- 
itly stated. Welles v. N. Y. C. R. Co., 26 Barb. 641; 8S, 
C., 24. N. Y. 181; Perkins v. R. Co., id. 208; Bissell v. 
N. Y. C. R. Co., 25 id. 442; Poucher v. N.Y. C. R. Co., 
49 id. 263; Magnin v. Dinsmore, 56 id. 168; Dorr v. 
New Jersey Steam Nav. Co., 11 id. 486; Kinney v. Cent. 
R., 32 N. J. Law, 409; S. C., 341d. 513; Western & A. R. 
v. Bishop, 50 Ga. 465. Other courts, also of high au- 
thority, concede the right to make such exemption in 
all cases of ordinary negligence, but refuse to apply 
the principle to cases of gross negligence. [Illinois Cent. 
R. Co. v. Read, 37 Ill. 484; Jndiana Cent R. v. Mundy, 
21 Ind. 48; Jacobus vy. St. Puul & C. R., 20 Minn. 125 
(Gil. 110). And other State courts of equal authority 
utterly deny the power to make a valid contract ex- 
empting the carrier from liability for any degree of 
negligence. Railroad y. Curran, 19 Ohio St. 1; Mobile 
& O. R. v. Hopkins, 41 Ala. 486; Pennsylvania R. Co. 
v. Henderson, 51 Penn. St. 315; Flinn v. Philadelphia, 
etc., R. Co., 1 Houst. 469. 

The Supreme Court of the United States, in Rail- 
road Co. v. Lockwood, 17 Wall. 357, where a driver had 
a free pass to accompany his cattle on their transpor- 
tation, held, in opposition to the New York and Eng- 
lish cases, that the pass was not gratuitous, because 
given as one of the terms for carrying the cattle, for 
which he paid. The reasoning of Bradley, J., was di- 
rected so strongly to the disparagement of the New 
York decisions that it might have indicated an oppo- 
sition to the principle of those cases in other respects 
bad not the opinion concluded with this distinct dis- 
claimer: ‘‘ We purposely abstain from expressing any 
opinion as to what would have been the result of our 
judgment had we considered the plaintiffa free pas- 
senger, instead of a passenger for hire.” The reason- 
ing and the conclusions of the court therefore must be 
considered as all based on the assumption that the 
passenger paid for his passage. The conclusions of 
thecourt were: (1) ‘“‘Thatacommon carrier cannot 
lawfully stipulate for exemption from responsibility, 
when such exemption is not just and reasonable in the 
eye of the law; (2) that itis not just and reasonable, 
in the eye of the law, for acommon carrier to stipu- 
late for exemption from responsibility for negligence 
of himself or his servants.’’ ‘ 

We are not disposed to attempt to controvert the 
soundness of these propositions as applicable to pas- 
sengers for hire, but it remains an open question, 
what is reasonable in the case of a free passenger? 
Will a just sense of public policy allow any distinc- 
tion? It seems to us the two cases cannot be identi- 
cal in the eye of the law or of public policy, but that 
there is ample ground for a distinction. 

In the first place, the arrangement between the 
parties ought not to be regarded as a contract with 





the railroad company in its character as a common 
carrier, and therefore the stipulated exemption is no 
abdication of that rigid responsibility which the law 
imposes on common carriers. The gratuitous accom- 
modation concerns only the immediate parties, unless 
in a very indirect way, by making the fare of other 
passengers higher. If however fares are unreasonable, 
they may be subject to governmental regulation. But 
it will suffice to say that the remote and indirect ef- 
fect alluded to cannot make the exemption void on 
the ground of public policy. Many other gratuities 
and charities might be named, which though con- 
ceded to be commendable, would have a similar ef- 
fect. 

Again, in Railroad Co. v. Lockwood, supra, and in 
other cases advocating the same doctrine, one promi- 
nent reason given for holding the contract void as op- 
posed to public policy is that in making the contract 
the carrier and his customer do not stand ona foot- 
ing of equality; and that the latter is only one indivi- 
dual against a powerful corporation, which has him in 
its power: and that he cannot afford to higgle in re. 
gard toterms. It is manifest that this reasoning has 
no application at all to afree passenger. If his posi- 
tion is not superior, it is at least equal to thatof the 
railroad company. The latter will not often be found 
urging the acceptance of free passes. There is no pos- 
sibility of any ‘‘higgling’’ on the part of the passen- 
ger for more favorable terms, and the solicitation for 
the pass itself will come from the latter also. Under 
these circumstances it does not seem reasonable to 
add to a free gift of transportation the burden of in- 
suring the passenger against all personal injuries aris- 
ing from the negligence of the carrier’s servants; the 
risk being well known and willingly assumed by 
the passenger as the condition upon which the gift is 
made. 

But it may be suggested that there is involved in 
negligence, especially where the safety of life is con- 
cerned, a moral as well as Jegal culpability which ren- 
ders such contract of exemption void as against public 
policy. But those who regard this argument as de- 
cisive must, it seems to us, overlook the fact that 
there may be, and very often is, negligence that would 
be called gross on the part of servants, for which there 
is no moral culpability at all on the part of the master. 
The parties contracting for the exemption under con- 
sideration well know that railroad passengers are con- 
tinually exposed to risks arising from some momen- 
tary lapse of memory or attention on the part of ser- 
vants who have gained a high reputation for skill, 
prudence, and carefulness, and who were, it may be, 
selected on that account. A large percentage of acci- 
dents will be found to have resulted in the way sug- 
gested, without any actual fault on the part of the 
officers of the corporation. Now the finding in the 
case at bar is explicit, that the injury to the plaintiff's 
intestate resulted from the gross negligence of the de- 
fendant’s servants. This restriction is exclusive, and 
isto be understood as used in contradistinction to 
negligence on the part of the corporation itself through 
the acts of those who properly represent it. By the 
rule of respondeat superior, a corporation is made lia- 
ble for the negligence of its servants; but where the 
principal has done the best he could, the rule is tech- 
nical, harsh, and without any basis of inherent justice. 
As applicable ordinarily to corporations, it is of great 
practical convenience and utility. We do not there- 
fore advocate its abolition, but we contend that in a 
case like the present, where there is no actual blame 
on the part of the principal, it is reasonable, in the 
eye of the law, that the party for whose benefit the 
rule is given should be allowed to waive it in consider- 
ation of a free passage. It isnot the case wherea 
party stipulates for exemption from the legal conse- 
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quences of his own negligence, but one where he 
merely stipulates against a liability or imputed negli- 
gence, in regard to which there is no actual fault. It 
is easy to see therefore that considerations of public 
policy have no application to such a case. 

Where a master uses due diligence in the selection 
of competent servants, and furnishes them with suit- 
able means and machinery to perform the service in 
which he employs them, he is not answerable to one of 
them for an injury received in consequence of the neg- 
ligence of another fellow-servant while both are en- 
gaged in the same service. Here the rule of respondeat 
superior is waived, and it is generally put on the 
ground of implied contract. And ifawaiver may 
be implied in such case, why not give an effect to an 
express agreement in the case of a free passenger? 

The Roman law, with its clear sense of justice, made 
a distinction similar to the one for which we contend 
in determining the liability of the mandatory for the 
negligence of his agents. Where the business of the 
mandatory required the interposition of subagents, he 
was liable for the negligence of such subagents only on 
the ground of culpa in eligendo, supposing he knew or 
could have known their inadequacy. 

The foregoing reasoning, as it seems to us, will also 
furnish a complete answer to the claim that the de- 
fendant must be held liableon account of the gross 
negligence of its servants, forit is manifest that the 
principal is no more culpable in one case than in the 
other,and the rule of respondeat superior being waived, 
the protection is complete. 

The word “negligence,” in the stipulation for ex- 
emption, is usedin its generic sense, and compre- 
hends all degrees. And we may add that some high 
modern authorities have expressed strong disapproba- 
tion of any attempt to fix the degrees of diligence or 
negligence, because the distinction is too artificial and 
vague for clear definition or practical application. 
See the opinion of the court in Railroad Co. v. Lock- 
wood, 17 Wall. 382, and cases referred to ina note on 
page 383. 

The only remaining question to be considered is 
whether the minority of the plaintiff's intestate,which 
rendered him incapable generally of making contracts, 
will render his assent to the limitation or condition of 
the pass void also. But a minor has capacity in law 
to accept free gift, either absolute or conditional. If 
the condition or limitation is reasonable, he cannot 
accept the gift and reject the condition or limitation; 
for that would enlarge the gift, which of course cannot 
be done without the consent of the donor. If the in- 
testate did not like the gift as made, he should have 
declined to accept it, and not attempt (as his personal 
representative is doing) to make it include in effect, 
contrary to its terms, an insurance against risks aris- 
ing from the negligence of the defendant’s servants. 

There was error in the judgment complained of, and 
it is reversed, and the case remanded. 


——__¢— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ATTACHMENT—AGREEMENT BETWEEN CREDITORS— 
AS TO PROPERTY.—Sundry parties, some of whom had 
attached and others were about to attach certain per- 
sonal property of a debtor, and others of whom were 
threatening to carry the debtor into insolvency, 
agreed that the property should be sold by the officer 
who held it, upon executions obtained by some of the 
parties, and that the proceeds should be divided by 
him among them prorata. After the property had 
been sold the parties disagreed as to whether by the 
agreement a certain creditor was to participate. The 
officer decided that the creditor in question was en- 





titled to participate, and distributed the money on 
that basis, accompanying the payment with a written 
statement of the total amount of the fund and of the 
sums to be paid to each claimant, such payments ex- 
hausting the fund. Ina suit brought against the offi- 
cer by a creditor who had objected to the basis of dis- 
tribution, but had received the money offered him. 
Held, (1) that the agreement had wholly superseded 
the rights of the parties as attaching creditors; (2) 
that the plaintiff by receiving the money in the cir- 
cumstances had accepted it as his share; (3) that the 
sale of the property by the officer, though in form an 
official sale, was yet made by him under the agree- 
ment of the parties and as their agent, and that his 
compensation was to be a reasonable sum, and was not 
limited to the statutory fees of an officer. Conn, Sup. 
Ct.,Feb. 12, 1886. Blake v. Baldwin. Opinion by Gran- 
ger, J. 

ATTORNEY AND CLIENT—LIABILITY OF CLIENT FOR 
ACTS OF ATTORNEY IN PROCURING FALSE IMPRISON- 
MENT.—A., as attorney for B., brought an action 
against C., andrecovered ajudgment. Execution was 
issued thereon, and A.’s clerk, seeing the execution in 
the office of A., and deeming it needed attention,went 
before a master in chancery for S. county, and ap- 
plied for a certificate, upon which C. was arrested. 
The arrest was illegal, C. not beinga resident of S. 
county, and having no place of business there. A.’s 
clerk, in procuring the certificate and causing the ar- 
rest, acted without the knowledge of or any instruc- 
tion from A. or B. Held, that B. was liable for the 
acts of A. or his clerk in making the false arrest. The 
defendant contends that the attorney had no author- 
ity himself, without express directions, to take the 
necessary steps, and to proceed to arrest the plaintiff. 
Certain early English cases have been cited by defend- 
ant, to the effect that the authority of an attorney ter- 
minates with obtaining judgment and execution. They 
do not require comment except to say that they pro- 
ceed upon the ground that all the attorney is required 
todo by his warrant is thus terminated. But the 
warrant of attorney is not used in this Common- 
wealth, and in this respect there isa difference be- 
tween the English practice and ourown. Nor would 
it appear that obtaining the execution is now recog- 
nized in England as the termination of the duty of the 
attorney, if it ever wasso formerly. In Collett v, 
Foster, 2 Hurl. & N. 356, the principal was held liable 
for the act of his attorney in causing a plaintiff im- 
properly to be arrested on ca. sa., no order to this ef- 
fect having been given by him. In Smith v. Keal, 9 
Q. B. Div. 340, it is said by Lord Justice Lindley: “It 
was the duty of the solicitor to conduct the action in 
the ordinary way; and if his client obtains judgment, 
it ishis duty to do such acts as are necessary to ob- 
tain the fruits of his judgment. If a/fi. fa. is neces- 
sary, he must issue it, and make the proper indorse- 
ment on the writ; and if he makes a mistake in so do- 
ing, his client is responsible.” In Butler v. Knight, 
L. R., 2 Exch. 109-113, it is said, in substance, the dis- 
tinction between powers of attorney before and after 
judgment is less marked than formerly. The attorney 
has areasonable discretion in the attainment of the 
object in view, and the selection of remedies. It 
would be mischievous to hold, where there is auy evi- 
dence that the authority of the attorney was continued 
after judgment, that the attorney had no authority to 
act according to the exigency of the case. It has 
always been held in this country that an attorney is 
invested with a large discretionary power, in any 
thing pertaining to the collection of a demand in- 
trusted to him for that purpose, and that bis client 
must answer in damages if injury is occasioned by his 
conduct in the general scope of this employment. 
While he cannot discharge a debt or an execution 
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without receiving satisfaction, he has control of the 
selection of legal remedies and processes which he 
may deem most effectual in accomplishing his object. 
The confidence reposed in him by his client, the sup- 
posed ignorance by the latter of the most appropriate 
remedies require this. Willard v. Goodrich, 31 Vt. 
597, 600; Jenney v. Delesdernier, 20 Me. 183; Fairbanks 
v. Stanley, 18 id. 296; Turner v. Austin, 16 Mass. 181; 
Gordon v. Jenney, id. 465; Caswell v. Cross, 120 id. 
645; Carleton v. Akron Sewer Pipe Co., 129 id. 40; 
Moulton v. Bowker, 115 id. 36; Schoregge v. Gordon, 
29 Minn. 367; S. C., 13 N. W. Rep. 194; Clark v. Ran- 
dall, 9 Wis. 135. Proceedings in the execution are 
proceedings in the suit which the attorney is author- 
ized to bring. Union Bank v. Geary, 5 Pet. 98-112; 
Erwin v. Blake, 8 id. 18-25; Flanders v. Sherman, 18 
Wis. 575; Planters’ Bank v. Massey, 2 Heisk. 360; 
Mayer v. Hermann, 10 Blatchf. 256. It has been held 
that he may receive seizin on levy of execution; may 
discharge execution; may direct it to be issued in a 
particular manner; may in his discretion take out fi- 
fa. orca. sa.,and cause defendant to be arrested 
thereon. Pratt v. Putnam, 13 Mass. 363; Langdon v. 
Potter, id. 319; Corning v. Southland, 3 Hill. 552; Hy- 
ams v. Michel, 3 Rich. Law, 303. In Gray v. Wass, 1 
Greenl. 257, it is said by Chief Justice Mellen: That 
“the power of an attorney does not cease until he has 
collected the debt committed to him for collection is 
admitted.” In Heard v. Lodge, 20 Pick. 53, it is said 
by Mr. Justice Dewey: ‘It is within the scope of the 
power of the attorney to institute all such further 
proceedings as are necessary to render the judgment 
effectual to the creditor forthe recovery of his debt. 
It has been held to be the imperative duty of an at- 
torney in the original action, when the body of the 
debtor was arrested, to institute a scire facias against 
the bail, and if he neglect to do so he is held respounsi- 
ble.”” Dearborn vy. Dearborn, 15 Mass. 316. Mass. 
Sup. Jud. Ct., May 11, 1886. Shattuck v. Bill. Opinion 
by Devens, J. [7 N. E. Rep. 39.] 


CONSTITUTIONAL LAW—ELECTIONS—BRIBERY AT 
NOMINATING ELECTIONS.— An act to prevent bribery 
and fraud at nominating elections and conventions isa 
lawful exercise of legislative power. The act of 1881 is 
one of the election laws of the Commonwealth, and 
any person violating it falls under the disqualification 
imposed by the Constitution. It was contended on 
behalf of the defendant that primary elections are not 
elections atall within the meaning of the Constitu- 
tion, and that a statute regulating them is not an elec- 
tion law. That they come within the mischief in- 
tended to be remedied is too plain for argument. 
Under our form of government a vast system of po- 
litical machinery has grown up by which elections 
have been for many years practically controlled. Itis 
so far reaching in its effects that the people have, in 
many instances, little to do at the polls beyond the 
ratification of what had been already done by nomi- 
nating conventions. Such conventions have often 
been controlled by the very influences which the Con- 
stitution and theact of 1881 seek to strike down. The 
influence which these primary elections have for good 
or evil upon the politics of the country is overshadow- 
ing. In many portions of the State, as is well known, 
a nomination by aconvention of one of the parties is 
practically the equivalent of an election. In some in- 
stances it is the precise equivalent, as in the case 
where there are two persons to elect, and the elector 
is allowed by law to vote for but one. The importance 
of the relation of the primary to the general election 
must be apparent to every one who does not sbut his 
eyes that he may not see, and stop his ears 
that he may not hear. Primary elections and 
nominating conventions have now become a part of 





our great political system, and are welded and riveted 
into it so firmly as to be difficult of separation. The 
act of 1881 recognizes this fact; it treats primary elec- 
tions as part of a great system; it declares them to be 
elections, to be regulated by law to some extent; and 
prescribes und punishes certain frauds committed 
thereat. It concerns elections in a most important 
sense. How then can we say that it isnot an election 
law whenthe Legislature has declared that it is? 
Moreover the relation of nominating conventions to 
the general election, and the importance of that rela- 
tion is recognized by the Constitution itself. This is 
notably so in article 7, which prescribes the oath of 
office, and which requires all senators and representa- 
tives, andall judicial, State, and county officers to 
swear that ‘‘I have not paid or contributed, or prom- 
ised to pay or contribute, either directly or indirectly, 
any money or other valuable thing, to procure my 
nomination or election,” etc. As before observed, the 
Constitution must be construed liberally so as to carry 
out, and not defeat the purpose for which it was 
adopted. If we give it the narrow construction 
claimed for it, a candidate for office might resort to all 
manner of bribery and fraud in procuring his nomina-. 
tion; yet if he conduct himself properly after his nom- 
ination, he could wholly evade the constitutional pro- 
hibition. This applies with special force to cases 
where a nomination is the equivalent to an election, 
In such instance the nominee may well be an honest 
man between his nomination and election, for he has 
no motive to bea rogue. By the words ‘‘any election 
law’’ the framers of the Constitution, and the people 
who adopted it, evidently meant toinclude any act 
which the Legislature might thereafter enact for the 
purpose of purifying our elections. The act of 1881 
was passed to give effect to this constitutional provis- 
ion, and it matters little at what stage of the campaign 
the fraud is committed. It is as much an election law 
when it strikes at the fraud at the primary election, as 
when it arrests the fraudulent ballot just as it is ready 
to be dropped into the box at the general election. 
We would belittle the Constitution, and fritter away 
one of its best and wisest provisions, were weto give 
it the narrow, technical construction claimed for it by 
this defendant. Penn. Sup. Ct., May 17, 1886. Zeon- 
ard v. Commonwealth. Opinion by Paxson, J. [4 Atl. 
Rep. 220.] 


CONTRACT—CONSIDERATION—MORAL OBLIGATION— 
EXPRESS PROMISE.—A. gave to B., who had been em- 
ployed by him fora number of years as sales-woman, 
a due-bill for $3,000, payable within one year after his 
death, and stating that it was for additional compen- 
sation for services rendered. A.died, and his execu- 
tors, on suit being brought on the due-bill, set up want 
of consideration. A previous writing, also signed by 
the decedent, is in evidence, in which he recites that 
the plaintiff had been in his employment for twenty- 
three yearsas sales-lady; that she had been faithful 
in the discharge of her duty; and that he wished to 
give her additional compensation for her services; and 
in consideration of these facts he agrees that he will 
give her a due-bill for $3,000 to be paid by his execu- 
tors within one year after hisdeath. The decedent 
lived upward of two months after this paper was ex- 
ecuted, and the plaintiff continued to render him ser- 
vice to the time of his death. Held, that the due-bill 
was on a sufficient consideration. The writing not 
only recognizes, but declares that the due-bill shall be 
given as compensation for services rendered, addi- 
tional compensation, it is true, but compensation 
nevertheless. To what it was additional we do not 
know. Whether it was additional to full or only par- 
tial compensation previously paid, is only a matter of 
conjecture. There is no inference of law that the pre- 
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vious compensation was in full, and the inference of 
fact would rather be that it was partial only, simply 
because the decedent himself so treats and declares 
it. Such a declaration is certainly some evidence that 
there was an obligation which the decedent regarded 
as binding upon him; and in consideration of his own 
sense of duty in the circumstances, no matter how it 
arose, he contracted with the plaintiff that he would 
give her a due-bill for the amount stated. In execu- 
tion of this contract he did give her the due-bill in 
question upon which this suit is founded. If it be 
granted that the agreement to give the due-bill im- 
posed no legal obligation, how can it be denied that it 
created at least a moral obligation todoso? The duty 
to perform a positive promise which is not contrary to 
law or to public policy, or obtained by fraud, imposi- 
tion, undue influence, or mistake, is certainly an ob- 
ligation in morals, and if so it is a sufficient consider- 
ation for ap express promise. But in the due-bill the 
recital of the consideration of actual services rendered 
is repeated, and it is some proof that the services had 
been rendered, and had not been fully compensated. 
The decedent himself so admits and asserts, and it 
would be an unjust assumption in the law to infer the 
contrary in the face of such testimony. These fea- 
tures in the present case constitute a wide difference 
between it and the case cited for the plaintiff in error, 
in which it was either proved or properly assumed 
that the past consideration was entirely executed. 
Here there is, in the first place, a written agreement 
to give the due-bill, and the actual execution and de- 
livery of the due-bill in performance of that agree- 
ment. There isin addition the undisputed declara- 
tion of the promise, or that both the agreement and 
due-bill were given as compensation for loug and 
faithful services actually rendered by the plaintiff, 
and nodistinct proof that those services had been 
fully paid for. In such circumstances we cannot say 
there was no evidence of any obligation, legal or moral, 
to give the due-bill in question; and such being the 
case, there being nothing else to impeach the right of 
recovery, the court below was right in directing a ver- 
dict for the plaintiff. Penn. Sup. Ct., April 26, 1886. 
Bentley v. Lamb. Opiniou by Green, J. [4 Atl. Rep. 
200.) 

CRIMINAL LAW—NEW TRIAL—NEWLY DISCOVERED EV- 
IDENCE—After a conviction of murder, the defendant 
discovered that the deceased bad made dying declara- 
tions tending to reduce the offense to manslaughter. 
This was known to the State’s attorney, but not to the 
defendant or his attorney at the time of the trial. Held, 
that a new trial should be granted. The general rule 
is that a new.trial will not be granted merely for the 
purpose of admitting cumulative evidence, or to im- 
peach a witness. The rule however is subject to ex- 
emptions. Cochran v. Ammon, 16 Ill. 316. In Fabril- 
ius v. Cock, 3 Burr. 1771, Lord Mansfield granted a 
new trial because of the discovery, subsequent to the 
trial, that the judgment was rendered upon the testi- 
mony of a witness whose testimony was suborned. In 
Peagram v. King, 2 Hawks, 605; S. C.,11 Am. Dec. 
793, a court of equity decreed a new trial at law be- 
cause of the discovery, subsequent to the trial, that 
the judgment was rendered upon perjured evidence. 
In Wright v. State, 44 Tex. 645, where the principal 
witness for the State, in an affidavit, stated that her 
evidence given on the trial was incorrect, and her 
mother, by affidavit, stated that she was unreliable, it» 
was held to be grounds for vew trial as subequently 
discovered evidence. So in Great Falls Manuf’g Co- 
v. Mates, 5 N. H. 574, it was held sufficient ground for 
new trial that one of the witnesses on whose evidence 
the verdict was rendered, was convicted of perjury in 
his testimony, on his own confession. In Durant v- 
Ashmore, 2 Rich. Law, 184, a new trial was granted on 





after-discovered written evidence which might have 
affected the witness’ credit with the jury. And to 
the same effect is Ecfert v. Des Coudres, 1 Mill, 70. It 
cannot be objected to granting a motion for a new 
trial on the ground of newly discovered evidence, that 
such evidence is cumulative if it is of a different kind 
or character from that adduced on the trial. Whart. 
Crim. Pl. & Pr. (8thed.), § 870; Long v. State, 54 Ga. 
564; Guyot v. Butts, 4 Wend. 579. A majority of the 
court are of the opinion that the facts here disclosed, 
under the peculiar circumstances of the case, exempt 
this statement from the operation of the general rule 
referred to, and that a new trial ought to have been 
granted to Merritt Fletcher. Il. Sup. Ct., May15, 1886. 
Fletcher v. People. Opinion per Curiam. [7 N.E. Rep. 
80.] 

OBSTRUCTION OF HIGHWAY — ABANDONMENT. 
—Where the public acquiesce in the occupation of a 
part of aroad by the adjoining land-owners for miles 
along the line, in such a manner as to narrow it, for 
more than twenty years, an abandonment will be pre- 
sumed, and no criminal prosecution can be main- 
tained, for obstructing the highway, against one who 
in good faith sets his fence on the line with his neigh- 
bors. Manifestly if none but the appellant, orif only 
an isolated person here and there along the line, had 
intruded or encroached upon the Michigan road, by 
merely extending the line of fence into or upon it, no 

‘presumption ofan abandonment could have arisen 
from the fact. Something more than the encroach- 
ment merely of one person will be required to work 
an abandonment. No one would have the right to as- 
sume, under ordinary circumstances, that a highway 
had been abandoned along his field or farm, while as 
to all other adjacent fields and farms, it was being 
maintained the width at which it was laid out and es- 
tablished. On the other hand, if through a given dis- 
trict or neighborhood, or along a particular line, a 
highway had been maintained, substantially of a uni- 
form width, less than that at which it was established, 
for twenty years or more, an abandonment by lawful 
authority might well be presumed, so far as the excess 
is concerned along that part of the line. We think 
thisis the fair result of the cases, and a reasonable 
view of the subject. Where the public authorities had 
permitted the owners of property along the line ofa 
highway to occupy and improve their property in such 
a way, and had acquiesced for sucha length of time 
as that to involve such owners in criminal consequen- 
ces, although acting in good faith on the appearance 
of things, would be manifest injustice, an abandon- 
ment will be presumed. Where the owner or occu- 
pant of lands along a highway does nothing more than 
to maintain the highway at a general uniform width 
at which it has been maintained by adjoining owners 
for twenty years or more, it would be manifest in- 
justice to maintain a criminal prosecution against 
such owner. Whatever else the public may do, it can- 
not assert its right to re-open the highway by that 
method. In such acase as we have assumed, a pre- 
sumption of abandonment will be indulged ; and when 
to disturb long-established lines would involve crimi- 
nal consequences, or work serious injustice to valuable 
improvements made in good faith, such presumption 
will be conclusive. Brooks v. Riding, 46 Ind. 15; Jef- 
fersonville, etc., R. Co. v. O’Connor, 37 id. 95; Sims 
v. City of Frankfort, ‘79 id. 446; Louisville, etc., Ry. 
Co. v. Shanklin, 98 id. 573; Amsbey v. Hinds, 46 Barb. 
622; Ang. Highw., § 323; Dill. Mun. Corp. 667-675. 
While it is true that the statute of limitations, operat. 
ing alone, may not barthe right of the public to in- 
sist upon the use of a highway, yet if such appearance 
is created by non-user as that acts are done by an ad- 
joining proprietor which indicate that he is in good 
faith claiming as hisown that which isin fact a part 
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of the highway, and is expending money on the faith 
of his claim, by adjusting his property to the highway 
as he supposes or claims it to be, the public will be es- 
topped. Cheek v. City of Aurora, 92 Ind. 107. Ind. 
Sup. Ct., May 18, 1886. Hamilton v. State. Opinion 
by Mitchell, J. [7 N. E. Rep. 9.] 


EvIDENCE — PRODUCTION OF BOOKS — SEALING UP 
IRRELEVANT PORTIONS.—On an order for the produc- 
tion of account books, the court may give leave to 
seal up irrelevant portions. It was made to appear 
that the stocks in question, as is the usage with stock 
brokers in Chicago, were bought and sold by appellees 
through their agents in New York, on the New York 
Exchange; that the books of appellees do not, and the 
books of stock brokers in Chicago, as customarily 
kept, would not show some of the said facts said to be 
needful for testing the accuracy of appellant’s per- 
sonal account; and that they can only be shown by 
the books of the New York correspondent. It seems 
therefore that‘in this case the inspection of appellees’ 
accounts with other persons would not serve the pur- 
pose of determining as to the correctness of appellant’s 
account; and that for the court to have gone further 
than it did in its ruling, and to the extent asked by 
appellant, would have been but a needless exposure of 
appellees’ trasactions with their other customers. The 
court’s action was in conformity with the authorized 
practice in respect of the production of books gener- 
ally. In Greenl. Ev., § 301, it is laid down: “And 
where books are to be produced, the defendant will 
have leave to seal up and conceal all such parts of 
them, as according to his affidavit previously made 
and filed, do notrelate to the matters in question.” 
In Dias v. Merle, 2 Paige, 494, the court say: ‘“ While 
the course of judicial investigation frequently requires 
a party to produce parts of his books in which the ad- 
verse party has an interest, for the inspection of the 
latter, it may frequently be of great importance to the 
former that his accounts and transactions with other 
persons should not be exposed to the examination of 
strangers, and particularly of an enraged adversary. 
Where his books are subjected to inspestion, it is the 
uniform practice of the court to permit a party to 
seal up those parts which do not relate to the subject 
of litigation.”” In Gerard v. Penswick, 1 Swaus. 533, 
an agent had books of account which contained some 
accounts relating to his agency, and others relating to 
his own private business, and the order was that the 
defendant should leave the books with his clerk in 
court, sealing up those parts which did not concern 
the plaintiff, and pledging himself by oath that he 
had sealed up those parts only. Ill. Sup. Ct., May 
15, 1886. Pynchon v. Day. Opinion by Sheldon, J. 
(7 N. E. Rep. 65.] 


PUBLIC RECORDS—CERTIFICATES OF PUBLIC OF- 
FICERS.—A certificate of a public officer that certain 
facts exist, or appear by the records of his office, is not 
competent evidence of such facts; and at the trial of a 
complaint against the defendants, charging them with 
unlawfully fishing in a pond alleged to have been 
leased to the complainant, a certificate of the secre- 
tary of the Commonwealth, attached to what pur- 
ported to be a lease of the pond in question to the 
complainant, certifying that certain signatures borne 
upon the lease were genuine, and that two of the per- 
sons named were ‘commissioners of inland fisheries 
at the date of the lease,’ the lease not being in the 
custody of the public officers, is extra-official, and in- 
adequate to make the proof required of the vaiidity of 
the lease. The lease offered in the case at bar was not 
in the lawful custody of those persons who are now 
the commissioners of inland fisheries. It had been 
left in the custody of the town officers, and it was by 
putting the original in evidence that the government 








sought to establish its case. It was necessary to es- 
tablish the fact that at least those who signed as com- 
missioners were such at the date of ‘the lease, and to 
prove their handwriting. The certificate of the secre- 
tary did not aid inthis. If the records of his office 
enabled him to state who were the commissioners at a 
former time, when the lease was executed, he may 
properly certify the record which shows this, but he 
cannot certify that this fact appears by the record. A 
certificate from a public officer that certain facts exist. 
or appear by the records of his office, is not competent 
evidence of such facts. Bobbins v. Townsend, 20 
Pick. 345; Wayland v. Ware, 109 Mass. 248; Hanson v. 
South Scituate, 115 id. 336. Nor is the certificate of 
the secretary competent upon the question whether 
the signatures to the original lease are genuine. He is 
not authorized by law to attest them. As to matters 
which he is not authorized by law to attest, his certi- 
ficate is extra-official, can have no higher weight than 
that of a private citizen, and is therefore inadequate 
to make the proof required. Oakes v. Hill, 14 Pick. 
442-448. The lease offered as an original required some 
additional proof of its authenticity, and was therefore 
improperly admitted. Mass. Sup. Jud. Ct., May 12, 
1886. Commonwealth v. Richardson. Opinion by Dev- 
ens, J. [7 N. E. Rep. 26.] 


REGISTER OF MARRIAGE IN ANOTHER STATE. 
—A register of a marriage, kept in a sister State, by a 
clerk of a court of record, ora certified copy thereof, 
is inadmissible to prove a marriage unless it appears 
that such register is kept pursuant to a statute. There 
was no evidence whatever of any law or usage of Min- 
nesota upon the subject. We have a statute making 
the register of marriages in this State evidence of a 
marriage. It not only does not appear that there is 
any such statute in Minnesota, but it does not appear 
that by the law of Minnesota there is any provision 
for the keeping of a register of marriages. It is laid 
down in 1 Greenl. Ev., § 484, that registers of births 
and marriages made pursuant to the statutes of any 
of the United States are competent evidence. It is 
because of their being made by public authority, and 
under the sanction of official duty, that they, and ex- 
emplified copies of them, are received in evidence. It 
does not here appear that the registry in question was 
made by any such authority or sanction; it appearing 
merely that there werein the clerk’s office such a 
marriage license and certificate of marriage copies of 
which were given. We are inclined to hold there was 
error in admitting the certificate of the register in 
evidence. Ill. Sup. Ct., May 15, 1886. Tucker v. Peo- 
ple. Opinion per Curiam. [7 N. FE. Rep. 51.] 


GIFT—POLICY OF INSURANCE—DELIVERY.—A., who 
was about to be married to B., offered to have a policy 
of insurance upon his life taken out in her name. This 
she declined to accept if so taken out. A. then had 
the policy issued in hisown name, and later married 
B. The policy was placed with other papers of A. and 
B. in a safety-box, which A. handed to B. to give to 
her mother to keep for her. No actual assignment of 
the policy was ever made to B., but A. a number of 
times mentioned that the insurance it evidenced had 
been effected for the benefit of B. A. died intestate 
and without creditors. Ina contest between B. and 
certain relatives of A., as to whether the amount due 
upon the policy belonged to B. or to the estate of A., 
held, that under the circumstances it should be con- 
sidered the separate property of B. Had A. executed 
an assignment of the policy in question to his wife, 
there could have been little, if any doubt as to her 
right to the proceeds, though the delivery of that as- 
signment had been evidenced by ncthing more than 
its deposit in a box, or other receptacle, common to 
the use of both husband and wife. But, says Mr. Jus- 
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tice Sharswood, in Bond v. Bunting, 78 Penn. St. 210: 
“Is not a gift an assignment, perfected by delivery, 
which debars the donor from revocation?”’ Undoubt- 
edly it is, and this doctrine is recognized in Grey’s 
Estate, 1 Barr. 326. It is however hardly necessary to 
refer to authoritiesin support of a principle now so 
well established. Certainly this delivery was quite as 
complete as that in the case of Crawford’s Appeal, 61 
Penn. St. 52, where a husband directed a clerk to en- 
ter on his books a credit to his wifein the sum of 
$3,000, and annually added the interest thereto until 
hisdeath. There was in this case no delivery which 
was good forany thing eitheras against the husband 
or his creditors, yet as against volunteers it was held 
to raise a valid trust in favor of the wife. We would 
indeed regard it asa very ungracious task were we 
compelled to take the gift of a kind, though perhaps 
careless husband to his confiding wife, and transfer it 
to those for whom he never intended it. It is true.we 
would do so did the law and facts of the case so deter- 
mine, and so doubtless would the court below have 
done under like circumstances, but as the matter now 
stands, as facts and law are with the appellee, we are 
the rather pleased to affirm the decree of the Orphan’s 
Court. Penn. Sup. Ct., Feb. 15, 1886. Appeal of Ma- 
deira. Opinion by Gordon, J. 
————»——. 
DECOYS AND DETECTIVES. 
N People v. Barker (Mich. Sup. Ct.), 27 N. W. Rep. 
549, we find the following vigorous dissenting opin- 
ion by Judge Morse: 

Morsg, J. (dissenting). I cannot assent to confirm 
the conviction in this case. Every man under the 
Constitution of our State and Nation is entitled to a 
fair trial, which the respondents have not had. The 
treatment of these men after they were arrested, and 
before trial, by the prosecuting attorney and sheriff 
of Van Buren county was an outrage upon justice, for 
which there can be given no possible excuse, and the 
results of which, as intended, were used against them, 
without right, upon the trial of the cause. It is true 
that the community were satisfied generally of their 
guilt, and apprehensive that justice might be defeated 
by some slip or technicality, but this cannot excuse un- 
just, unfair or treacherous dealing with the accused, 
who were imprisoned and at the mercy of the law and 
its executors. The more aroused and the higher the 
feeling against them, the more necessity that in the 
due and orderly administration of justice the safe- 
guards of the Constitution and the laws should not be 
removed or kept from them, and the more reason why 
ample opportunity should have been afforded them to 
employ and receive the advice and assistance of attor- 
neys of theirown choice and seeking. A more shame- 
ful and disgraceful method of depriving men accused 
of any opportunity of employing counsel and acting 
under their advice; a more oppressive and deceitful 
course of conduct to prevent their enjoyment of their 
constitutional privileges, and a more mean and wicked 
betrayal and suppression of their rights under the law 
by these two officials, I have never read in the history 
of American jurisprudence. It seems like going back 
into the dark ages of the administration of criminal 
law, when a person accused of crime was allowed no 
counsel to speak or act in his behalf, and was sub- 
jected to the examination and browbeating of the 
prosecutor, assisted often by the judge, without any 
right or privilege worth naming to protect himself. 
It is to be hoped that such proceedings as are shown 
by the record in this case are not to be repeated or 
made a precedent in our State. I for one am not dis- 
posed to tolerate such action, even if the consequences 
of my judgment should go further than the reversal of 
an otherwise just conviction. 





Asrelated by their own oaths, the scheme worked 
out by agreement between the prosecuting attorney, 
the sheriff and one Matt Pinkerton, a detective, was 
to keep away from the respondents in this case all at- 
torneys, to introduce Pinkerton as a lawyer, get him 
employed by them, and then, as their pretended coun- 
sel, worm out a confession from one or both of them, 
and by a betrayal of their confidence use the confes- 
sion in evidence to convict them. 

Acting upon this preconcerted scheme, the prosecut. 
ing attorney and sheriff kept a letter written by Mar- 
shall G. Barker to Howard & Roos at Kalamazoo, and 
also refused Mr. Roos an interview with the respond- 
ents when he came to Paw Paw for the purpose of see- 
ing them. They also keep all other counsel from them 
untila letter from the Circuit judge informs them 
that the Barkers are entitled and have the right to see 
attorneys of their own choice. 

A detective passing under the name of Stearns is 
sent by Pinkerton from Chicago to meet the prosecut- 
ing attorney, and act under his direction. The prose- 
cuting attorney swears in substance that the man 
Stearns, under his advice and direction, forged a note 
and went to the bank and attempted to pass it. The 
prosecuting attorney then drafted a complaint, and ar- 
rested Stearns for forgery, and placed him in jail 
where he could have access to the respondents. An- 
other detective, Matt Pinkerton, then arrived upon 
the scene, ostensibly as the attorney employed to de- 
fend Stearns, and passing under the name of A. S. 
Trude, a prominent lawyer of Chicago. The sheriff 
swears that he introduced Pinkerton to the Barkers 
as an attorney, and as A. S. Trude, from Chicago, in 
Paw Paw, for the purpose of defending Stearns against 
the pretended charge of forgery, and while he detains 
the letter written by Marshall to Howard & Roos, and 
prevents the Barkers from seeing oremploying coun- 
sel, he advises the respondents to employ Pinkerton, 
alias A. 8. 'Trude, as their attorney, which advice they 
accept and follow. 

The detective, Pinkerton, personating Trude, be- 
comes their attorney, and thereby secures the faith 
and confidence of the accused. He, as their attorney, 
advises them what story each shall tell in order to get 
Marshall off with a light sentence, and to acquit Wil- 
liam of any offense whatsoever. He gains a confes- 
sion from each of them in accordance with his theory, 
which he writes down. The whole object of this 
scheme was to obtain such a confession, and then to 
use it against them, as admitted by the prosecuting at- 
torney and sheriff. 

The sheriff very frankly says upon the witness stand 
that ‘‘ Pinkerton was introduced there for the purpose 
of gaining the confidence of the Barkers by the repre- 
sentations he might make to them; the object was to 
get aconfession from them;”’ that at the time he 
kept the letter from Marshall to Howard & Roos he 
did not want Barker “ to have an attorney until Pink- 
erton had got through his part with him.” 

When these confessions had been secured, the detec- 
tive, Stearns, who had been allowed the liberties of 
the jail upon a charge of forgery, was released, and 
disappeared. The Barkers are thereupon informed of 
the bogus Trude that Stearns was discharged in court, 
because he followed the advice of his attorney, 
“ Trude.” 

While the respondents were thus confined in jail, 
denied the assistance or right of counsel save this pre- 
tender, by whom they were being deceived and be- 
trayed into admissions of guilt,the officials heretofore 
named employed another party in the jail, who got 
into his possession notes and letters from Marshall to 
William and from Marshall to his wife, and from Wil- 
liam to Marshall, and handed them as received to the 
wife of the sheriff. 
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The written confessions obtained by Pinkerton in the 
character of Attorney Trude were procured for the 
express purpose of being used as evidence upon the 
trial, and were offered by the prosecuting attorney 
after the circumstances of their procuration had been 
detailed in court. They were properly ruled out by 
the court, the Circuit judge evincing throughout the 
whole triala very manifest disposition to give, as far 
as it was in his power, these mena fair and impartial 
trial; yet Icannot but think that he committed a 
very grave error in admitting the notes and letters in 
the keeping of the sheriff’s wife in evidence. It had 
the effect of partially, at least, carrying out the con- 
spiracy of the detectives and officials against the lives 
and liberties of the respondents, as well as against the 
law. These notes and letters were written, many of 
them during the time Pinkerton was acting as the pre- 
tended but trusted attorney of the Barkers, who were 
blindly and implicitly following his advice. Others 
were written after his real character was known to 
them, and bore evidence upon their face of the great 
wrong he had done them in his dual capacity as law- 
yerand detective. Nearly every one of them was 
taunted with the poison of this vile conspiracy against 
their rights as citizens, unless it be held that the mere 
fact of arrest for crime shall make a man a felon, and 
serve as an antidote against any and all wrongs that 
may be perpetrated upon the accused before trial. 

Some of these notes made refereuce to the supposed 
lawyer, and what he had advised them to do. Here 
are two of them: 

Exhibit A, 17. ‘Bill, the way your woman and 
mine is swearing, that is the ouly way to get out clear. 
Don’t be afraid, for we are innocent; but I want to 
get clear, and can’t no other way. Now, Bill, don’t 
wait too long, for he (Pinkerton) says he can clear you 
anyway, and me too. If youdon’t you will go over 
the road by the way your woman says. Tell me what 
is the reason you don’t say so. Don’t wait now. 

“M. G. BARKER.” 

Exhibit A, 18. ‘The lawyer wants my brother to 
say, to help me as a brother, to carry off the body; 
and for me to say I did kill him in the house—choked 
him to death, and went and got my brother to help as 
a brother to conceal and get him out of the way; and 
seeing the woman swears toalie, we had to do the 
same thing to clear us init. He says not to be afraid, 
in the least, of nothing.” 

This detective, acting as attorney, made these men 
believe that their wives were testifying against them, 
or would do so, and that the only way to get out of 
the matter was for Marshall to confess that he choked 
Keith to death in the bedroom, and that William had 
no part in the killing, but as a brother, after the deed 
was done, helped Marshall to conceal the body to cover 
up the traces of the crime. 

The alleged admissions or confessions of William 
Barker to Depuy, and of Marshall Barker to DePuy 
in the presence of the witness Conkle, were made 
while the men were under the influence and acting on 
the advice of Pinkerton, and should have been exclu- 
ded. It also appears that all the notes were written 
after Pinkerton had gained the confidence of the de- 
povents, and some of them, especially one, written by 
Marshall to William, told the story of the killing, as 
was advised by Pinkerton, and urged William to fol- 
low the same story, as the lawyer said it was the only 
way to get clear. In fact every admission, written or 
verbal, introduced against the Barkers was in corrob- 
oration of the theory mapped out by Pinkerton. 

These respondents, under his advice and dictation, 
followed the lines marked out by him in these admis- 
sions, and as soon as they found out that he had de- 
ceived them, and was not an attorney, but a spy, they 
denied them. It needs but a glance at the record to 








show that if it had not been for the work of Pinker- 
ton there would have been no admissions or confes- 
sions by these men. It is not disputed but they were 
made while Pinkerton was acting as their attorney, 
and in accord with the theory which he impressed 
upon them as their only means of salvation. This 
was known and shown in court before any of them 
were admitted. The court left it to the jury to deter- 
mine whether they were voluntary or not. This was 
a grave and substantial error that I cannot overlook. 
Asa matter of pure law, they were plainly not volun- 
tary, and the court should so have decided. Not only 
was the hope and promise of favor held out to them, 
but they were obtained by the grossest fraud and de- 
ceit. What any person confides to his attorney, even 
in a civil cause, is most zealously guarded and kept 
secret by law; but by a trick in this case the confes- 
sions made toa pretended attorney, under his advice, 
are also in substance verbally communicated to others 
in furtherance of the plan devised by him, as he 
claimed, for their escape, and then allowed to be used 
against them. Every element of law cries out against 
these proceedings, and human nature is outraged at 
this exhibition of official treachery and duplicity upon 
the part of the prosecuting attorney and sheriff, who 
joined and aided in the detective’s plan, and it does 
not seem to me that the excuse “that any end justifies 
the means” should be supported by the courts in 
Michigan. 

* * * There can be no excuse for the employment 
of such means to obtain a conviction as were used 
here. If thelaw cannot be enforced or crime pun- 
ished without depriving the accused of counsel, and 
foisting upon them a detective as an attorney, with 
the purpose of advising action on their part to betray 
and convict them, it would be as well and less expen- 
sive to dispense with courts and juries, and authorize 
the prosecuting attorney and sheriff at once to pass 
judgment upon persons arrested, and if convicted in 
the minds of these officials, or of the community, con- 
vey them without further trouble to State prison. If 
men who are suppused to be guilty can be treated in 
this way, then may an innocent man also be subjected 
to the same usage. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Fri- 
day, June 25, 1886: 

Order affirmed with costs—Paddock v. Kirkham; 
—Judgment affirmed—People v. Clark.-—J udgment 
affirmed with costs—Gould v. N. Y. C. E.; Third Na- 
tional Bank of Buffalo v. Carnes; Polley v. City of 
Buffalo; In re will of Lyon; In re will of Decker; 
Stoughty v. East River Ferry Co.; Watson v. Rome, 
Watertown & Ogdensburg R. Co.— Appeal dismissed 
with costs—Hoyt v. Continental L. Ins. Co.; Claim of 
Averill Berg v. Grace; Levy v. Solomon.——Order af- 
firmed with costs—People v. State Bank of Fort Ed- 
ward; Olmstead v. Olmstead; In re Attorney-Gen- 
eral v. Western New York L. Ins. Co.; Claim of Glo- 
wacke, Mayor, etc., of New York v. Eden Musee 
American Co.; In re accounting of Gomprecht, as- 
signee, ete.——Order affirmed with costs, but with lib- 
erty to the purchaser to be relieved from his purchase 
if he so elects—Protestant Episcopal Lay v. Stevens. 
— Motion to advance cause denied, with leave to 
submit a brief—Strucker v. Manhattan R. Co.— 
Judgment affirmed with costs—Coffin v. Scott. 

It was ordered that the court take a recess until 
July 27, at Saratoga Springs, for the purpose of render- 
ing decisions, and that thereafter the court will takea 
further recess to October 4 next, at the Capitol, in 
Albany, then to proceed with the call of the present 
calendar. 








i ee a a a as 








= 
- 
3 
8 
y, 
d 
is 
m 
r- 
as 
kK. 
a= 
ly 


BPaowotaachoar* Tasty 


in 


in 


i= 





THE ALBANY LAW JOURNAL. 21 











‘The Albany Law Journal. 


ALBANY, JuLyY 10, 1886. 











CURRENT TOPICS. 





E had hoped that we should not be called on to 

say any thing more about codification until 

next winter’s campaign, but if lawyers will keep on 
talking about it we must keep track of them. Just 
now we are in receipt of the transactions of the first 
annual meeting of the South Carolina Bar Associa- 
tion, in which we find a paper by Mr. W. A. Lee 
on the Common Law, pronouncing a glowing eulogy 
on it, and then— mirabile dictu / —recommending 
codification as follows: ‘* What is codification? If 
it consists in extracting, classifying and digesting 
those leading principles which lie at the basis of all 
decided cases, and give them harmony and consist- 
ency; if it consists in giving order and symmetry 
to the ill-sorted material which lies at our hands, 
rejecting this and selecting that, but erecting the 
new edifice substantially out of the old material, in 
the spirit of a wise master-builder, and the temper 
of a just conservatism; in fine, if it consists in giv- 
ing clearness, certainty and facility of reference to 
the half-buried treasures of the law, eliminating 
the husks and retaining the life-giving germ, then 
codification is a thing to be desired, and would 
seem to be justified alike by reason, by precedent 
and by authority. * * * Language has its rules, 
and logic the panoply of the schools; and shall the 
law, which from the immensity of its stores, and 
the varied and complex character of its material, 
needs above all others the labors of the collator and 
codifier, alone fail to aspire to the name of a liberal 
science? * * * We have abundant precedent 
in the work of codification on a small scale in 
every treatise and digest which issues from the 
press. They are but the precursors, the avant 
couriers of a wider and more complete work, which 
the necessities of the hour and the demands of the 
future are pressing upon us. In every State of the 
Union there has been a revision of the statutes, and 
every revision is codification. We have penal 
codes and codes of civil and penal procedure, and 
why not codify the body of the law? Its antiquity, 
complexity and immensity, whilst increasing the 
difficulty of the task, make it more necessary. It 
is no longer a question of utility and practicability, 
since both have been established in the history of 
legislation and jurisprudence. Some years ago we 
codified our military law and the law relating to 
county officers; this was followed by that revision 
of our law and Code of Procedure, which again re- 
vised, now form our General Statutes, Thisis only 
work upon a small segment of the law, but it isa 
beginning, and an attempt upon a small scale of a 
work, which if extended to embrace the whole sys- 
tem of jurisprudence, in its varied and complex re- 
lations, and executed with the care, learning and 
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skill which its importance demands, would indeed 
give clearness, certainty and facility of refcrence to 
that which is now confusion, uncertainty and ob- 
scurity. * * * But the opponents of codifica- 
tion, with our own venerated Legaré at their head, 
tell us in the spirit of the Caliph Omar, that to cod 
ify that which is fixed and certain in the principles 
of the law would be useless, and that which is 
doubtful and obscure would be hurtful — would be 
to substitute the legislative will for the distilled 
wisdom of centuries, and to chain down to the pro- 
crustean bed of the statute law the varying and 
accommodating forms of the common law — to dis- 
card our books, and to substitute questions of con- 
struction, for the far more philosophical search af- 
ter analogies in the multitude of decided cases. 
But admitting that novel questions of construction 
arise, they are yet questions to be decided in the 
light of adjudicated cases, and a knowledge of the 
old will be necessary to explain the new, and the 
legislative will will be best interpreted in the light 
of past and contemporaneous construction. The 
opponents of codification seem,to assume that it is 
to fix the law sure and fast for all time; that it is to 
be circumscribed in the bounds of the present, with- 
out the reflected hghts of the past, or the antici- 
pated wisdom of the future. But this is to assume 
what no friend of codification has contended for— 
that whilst the world moves legislation is to stand 
still. This is not so. The design is to condense 
and to crystallize the fruits of past research, to sim- 
plify the complex, to bring to light the obscure; to 
reconcile opposing doubts, and to bring order out 
of confusion; and rejecting what is obsolete and 
retaining all that is useful, to digest the whole into 
symmetrical and harmonious proportions. But the 
work is not to remain in the old moulds of past 
wisdom, but 1s to be revised as revision becomes 
necessary to accommodate it to the varying wants 
of a complex and advancing civilization. Some of 
us may not live to see the day, but some of us may, 
when the common law, embellished by the lights 
of learning and philosophy, will yet surpass the 
Code of Justinian as well in the harmony and sym- 
metry of its proportions, as now it does in the vigor 
and spirit of its unpruned luxuriance, and may 
merit the title of being the noblest body of laws 
that the world has ever seen.” 


‘¢ Charity suffereth long ” in the English courts in 
these days. The London Law Times says: ‘‘ What is 
acharity? That is a question more easily asked 
than answered, and on which judges have differed. 
It is of course impossible to give a definition, and 
Jittle more can be done than to enumerate the sev- 
eral objects, gifts to which have been held to be 
charitable. Inthe recent case of Pease v. Pattinson, 
54 L. T. Rep. (N. 8.) 209; 82 Ch. Div. 154, Vice- 
Chancellor Bacon decided that a friendly society 
partly supported by the subscriptions of its mem- 
bers, and partly by donations from outside is a 
charity, and allowed the application of the cy prés 
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doctrine. Vice-Chancellor Hall, in the case of Re 
Clarke’s Trusts, 1 Ch. Div. 497, adopted a narrower 
view, and refused to apply the cy prés doctrine to a 
fund which had been given to a friendly society 
which had been dissolved. The conflict of opinion 
betwen the two judges is raised in an unusually dis- 
tinct manner. Vice-Chancellor Hall says: ‘ Pov- 
erty of the member at the time of his sickness or 
lameness, or in his old age, was not required to en- 
title him to an allowance. It appears to me that the 
society was not a charitable institution.’ Vice- 
Chancellor Bacon’s words are explicit the other 
way: ‘The object of charity is to relieve distress, 
Poverty is not a necessary element to entitle a per- 
son to receive a charitable donation.’ It would ap- 
pear, but not with absolute clearness, that the late 
Master of the Rolls, in the unreported case of Spil- 
ler v. Maud, referred to in Pease v. Pattinson, was in- 
clined to take the narrower construction, although 
as that learned judge directed that the society with 
which Spiller v. Maud was concerned was a charity, 
it is not safe to press his words as if he had decided 
that it was not a charity. It seems absurd to lay 
down the rule that where you help people in aid of 
their own efforts there is no charity, whereas when 
they do not help themselves at all it is charity. 
The old definition that ‘charity is a general public 
use’ suggests the sounder principle of division -- 
that the fund or benefaction must be either for 
whole communities or ascertainable classes of peo- 
ple, as distinguished from private persons or par- 
ticular families. Vice-Chancellor Hall’s view would 
exclude all the great educational endowments of 
the country, as well as the objects enumerated in 
the statute of Elizabeth, such as the repair of 
bridges, forts, churches, highways, ‘the marriages 
of poor maids, and the supportation and help of 
young tradesmen.’” In another recent case, Har- 
ris v. Brisco, chronicled by the Law Journal, the 
point decided was that charity is a good defense to 
an action of maintenance. The court had to go back 
to the Year Books, and the Journal says the argu- 
ment was ‘‘a severe strain on the Norman-French, 
both of bench and bar.” ‘‘Charity, according to 
the Court of Appeal, 1s used by the law in its popu- 
lar sense, and they could not be more emphatic than 
the apostle in laying down that it may ‘cover the 
multitude of sins’ in the action maintained. Noth- 
ing was said by the Court of Appeal of the decision 
of the lord chief justice in Bradlaugh v. Newdegate, 
52 L. J. Rep., Q. B., 454, except that it was an au- 
thority for the existence of the action of mainte- 
nance, but it can hardly stand when compared with 
this decision. If charity is a good defense to an 
action for maintaining a civil proceeding, the inter- 
est which every one has in the observance of the law 
must, @ fortiori, be a good defense to an action for 
maintaining a penal proceeding to enforce the ob- 
servance of a public law. The Court of Appeal say, 
in giving judgment, that ‘if we were now making a 
new law it would be well worthy of consideration 
whether such a limitation of the doctrine as Mr. 
Justice Wills adopted would not be good.’” 











The Louisiana judges are still indulging in glow- 
ing rhetoric. In Armstrong v. Jackson, 37 La. Ann, 
219, an action of assault and battery, provoked by 
an alleged libel, Fenner, J., said: ‘‘ The irate Jack- 
son, meeting Armstrong on Canal street, determined 
to empty on his unfortunate head all the vials of 
his wrath.” (Sohe assailed him violently). ‘‘ Jack- 
son was a vigorous and burly man. Armstrong was 
a physical wreck, afflicted with that terrible dis- 
ease, the name of which, owing to its octosyllabic 
length, is not grappled with by the writer of the 
transcript, but which, from its description, we infer 
to be known as Locomotoratavia.” The jury gave 
$2,000 damages, and Fenner, J., said: ‘“ Let the 
tree lie as it has fallen.” Manning, J., thought the 
damages excessive, observing: ‘‘ Writers such as he 
have no sympathy for (sic) the powerlessness of those 
whom they assail, and their shafts inflict wounds 
compared to which the physical hurts of daggers 
and pistol-balls are but a trifle.” 


In these times of bribery it is well enough for 
lawyers to know just how far they can safely go in 
social attentions to the judges. When Edward I 
returned to England in August, 1289, his first care 
was toreform tie abuses that had crept into the 
administration of the law during his absence. All 
the judges were examined before the new parlia- 
ment and on proof of extortion were fined ; only two 
judges out of the whole bench were found not 
guilty. From this time the judges were obliged to 
swear upon their induction into office that they 
would take no money or presents of any kind eacept 
a breakfast from such persons as had suits depend- 
ing before them. We may thereupon conclude that 
to treat a judge to a breakfast is not bribery at 
common law. Drinksare not mentioned. Probably 
from their effects they would not come within the 
same category. Armchairs were ruled out in Judge 


Barnard’s case, 
—_— 2. 


NOTES OF CASES. 

N Sexton v. Hawkeye Ins. Co., Supreme Court of 
Iowa, June 14, 1886, 28 N. W. Rep. 462, the 
action was on a policy of insurance to recover for 
the loss of the building insured, by ‘‘a high wind, 
cyclone or tornado.” The policy contains the fol- 
lowing condition: ‘* This company shall not be lia- 
ble for any loss or damage while the above-men- 
tioned premises shall be vacant or unoccupied, or 
resulting from neglect by the assured to use all 
possible effort to keep the property safely protected 
against fires that may originate on the prairies, or 
to save the property when on fire, or exposed 
thereto, or after the fire, or by theft at or after the 
fire.” The evidence showed that the building in- 
sured was a dwelling-house, occupied at the time 
the policy was issued by a tenant, who moved out 
of it about three months before the loss. The 
plaintiff testifies that the tenant left in the 
house ‘‘ two or three jars, and two large four or five 
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gallon jars, and a molasses keg, and a table,” which 
appear to have been in the house when destroyed. 
The plaintiff also testified that he had in the house 
at that time a wrench, hatchet, three empty cans, a 
rolling cutter, a plow file and a ladder.” The 
house, after the tenant removed, was not used as a 
dwelling. The court said: ‘‘The court, in our 
opinion, rightly directed a verdict for defendant; 
for the reason that the condition of the policy 
against the vacancy, or its being permitted to re- 
main unoccupied, was established without any con- 
flict of evidence. The condition cannot be disre- 
garded when the contract is attempted to be en- 
forced. The parties contracted that the building 
should not be permitted to be vacant or unoccu- 
pied. We cannot vary or depart from their con- 
tract. It may be, but the point we do not deter- 
mine, that if the condition required the perform- 
ance of acts which in no way affected the hazard, 
or the non-performance of which could work de- 
fendant no prejudice, the courts would not re- 
gard it. But it cannot justly be claimed that the 
hazard of ‘high winds, cyclones or tornadoes’ was 
not increased by the vacancy of the building. The 
occupants of a dwelling, for their own safety, and 
the protection of the property they may have in it, 
will exercise care for the preservation of a building 
by keeping closed and secured the windows and 
doors of the heuse during high winds, which would, 
to some extent, secure to it increased stability and 
capacity of resistance to storms. The tools and 
other articles of the plaintiff, and other articles 
owned by the tenant in the house at the time of the 
loss, did not constitute occupancy, as contemplated 
by the policy. The building was described in the 
policy as a ‘ dwelling-house,’ and was insured un- 
der the policy as such. The contract contemplates 
that it shall be occupied as a dwelling. Its occu- 
pancy, for the purpose of storing tools, jars, etc., 
did not comply with the condition against the va- 
cancy of the building.” 


In Poggensee v. Mutual Fire, Lightning and Tor- 
nado Ins. Co., Supreme Court of Iowa, June 17, 
1886, 28 N. W Rep. 485, an action to recover un- 
der an insurance policy against loss by tornadoes, it 
was claimed in defense that the storm causing the 
loss was not a tornado, such as was insured against, 
and that the damage arose mainly from the natural 


frailty of the buildings, or from water. Held, that 
testimony as to the damage done in the neighbor- 
hood was admissible as tending to prove the nature 
of the storm. The court said: ‘‘The defendant 
called as a witness one Schocker. He testified that 
he lived 120 rods north of the plaintiff's, and that 
he had stables and straw-stacks where he lived, He 
was then asked by defendant a question in these 
words: ‘ What, if any, damage was done, or evi- 
dence of wind was there around the stables and 
straw-stacks?’ The question was objected to as 
immaterial and incompetent, and the court sus- 
tained the objection. It had already been proven 





that the wind was blowing from the north or north- 
west. If the fact was that there was no evidence of 
wind around Schocker’s stables and straw-stacks, 
120 rods north of the plaintiff's, such fact, we think, 
would have tended, at least, in a slight degree, to 
show that at the plaintiff's the wind did not 
amount to a tornado, and that the destruction of 
his stable was due either to its own frailty, or the 
action of the water. We think that the question 
should have been allowed. One McHenry was 
called by the defendant as a witness, who testified 
to seeing a grove near plaintiff's house after the al- 
leged tornado. He was asked a question in these 
words: ‘Did you notice any trees having been 
blown down?’ This question, upon objection by 
the plaintiff, was excluded. We think it should 
have been allowed. Where a wind has not left be- 
hind it the ordinary indications of a tornado, there 
is some ground for supposing that it did not 
amount to a tornado. It is true that the path of a 
tornado is sometimes very narrow and sharply de- 
fined. The fact, then, that trees in a grove near 
the plaintiff's stable were not blown down would 
not have shown necessarily that there was not a 
tornado at the plaintifl’s stable; but we think that 
it was a fact which the defendant was entitled to 
show as having, at least, some slight bearing in the 
case.” 


In Wakeman v. Chambers, Supreme Court of Iowa, 
June 17, 1886, 28 N. W. Rep. 496, it was held that 
the statute against selling intoxicating liquors does 
not make the buyer an abettor or particeps criminis. 
The court said: ‘* The object of the statute is two- 
fold: the protection of the people of the State, and 
that class of persons likely to become purchasers as 
a protection against themselves. Hence it is pro- 
vided that a person found in a state of intoxication 
shall be deemed guilty of a misdemeanor, and be 
punished as prescribed in the statute. But the per- 
son so found intoxicated is invited to give informa- 
tion, under oath, when, where, and of whom he 
purchased or received the liquor, and thereupon the 
magistrate is authorized to remit the penalty pre- 
scribed for being found in a state of intoxication. 
It cannot be supposed that the Legislature, in thus 
inviting the intoxicated person to inform on the 
seller, contemplated that he thereby criminated 
himself in the crime of aiding and abetting in the 
sale, and was liable to be punished as a principal. 
The sale of intoxicating liquor is lawful at common 
law, and it becomes unlawful simply because the 
statute so provides. Under the statute the sale, or 
keeping with intent to sell, is a public offense, be- 
cause the statute so declares. The statutory crime 
is bounded by the statute creating it, and the stat- 
ute operates on, and has force and effect against the 
persons therein named, and no others. As the pro- 
hibitory statute does not provide that the purchaser 
is guilty of any crime, it seems to us this fact prac- 
tically ends the inquiry. If such had been the in- 
tent it would certainly have been so provided in ex- 
press terms, So far from this being so, the impli- 
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cation is clearly the other way. The prohibitory 
statute does not regard the purchaser as an aider 
and abettor in any criminal act, and it has been so 
held under similar statutes in State v. Rand, 51 N. 
H. 361, and Commonwealth v. Willard, 22 Pick. 476. 
It is said however that the decision in this last case 
would have been the other way if the crime had 
been of greater magnitude. We do not think this 
is so, and this clearly appears from the subsequent 
cases of Commonwealth v. Downing, 4 Gray, 29; 
Cobb v. Farr, 16 id. 597; Walan v. Karby, 99 Mass. 
1; Adams v. Goodnow, 101 Mass. 81. In Doran’s 
case, 2 Pars. Eq. Cas. (Penn.) 467, the statute made 
it a crime for any person ‘to buy, use, or expose to 
sale’ tickets in lotteries, and therefore it was held 
the purchaser could not be compelled to testify, for 
the reason that he himself was guilty of a crime. 
The only case to which we have been referred 
which seems to sustain the ruling of the District 
Court is State v. Bonner, 2 Head, 135. A statute 
in Tennessee prohibited the sale of liquor by slaves, 
and it was held in the cited case that a white man 
who purchased from a slave committed a criminal 
offense, We think that, both on principle and the 
authority of adjudged cases under statutes similar 
to ours, that the better rule is otherwise. It should 


be remembered that the prohibitory statute has 
been in force in this State for many years, and it is 
undoubtedly true that there have been many con- 


victions thereunder on the evidence of the pur- 
chaser alone, for ordinarily no other evidence can 
be procured; and this is the first instance, to our 
knowledge, where the right of the State to such 
evidence has been questioned. Nor are we advised 
that a single prosecution against the purchaser for 
aiding in the commission of a crime was ever com- 
menced, and this has a strong tendency to show 
what has been generally regarded as the proper 
construction of the statute.” 


SHIP AND SHIPPING — COLLISION — LIMITED 
LIABILITY OF SHIP-OWNERS — DAM- 
AGES — INSURANCE, 

SUPREME COURT OF THE UNITED STATES, 

MAY 10, 1886. 


Puace v. Norwicu & New York Transp. Co.* 


In a case of a collision occasioned by the negligence of the 
officers or hands of one of the vessels, without any neg- 
lect, privity or knowledge of her owner; and where said 
vessel took fire and sank, with loss of cargo, and never 
completed her voyage, nor earned any freight, but was 
afterward raised and repaired, and was then libelled and 
seized on behalf of the owners of her carge, and claimed 
and bonded at her then value by her owner, who filed an 


*S. C., 6 Sup. Ct. Rep. 1150. In Thommessen v. Whit- 
will, the decision in this case, in relation to the time 
when the value of the owner's interest in the ship is 
to be taken for fixing the amount of his liability, was applied 
toa case where the offending ship did not sink in conse- 
quence of the collision, but was afterward sunk and 
wrecked in the same voyage by the negligent navigation 
of those in charge of her; this sinking being held to be the 
termination of the voyage. 








answer and a petition for limited liability; and where it 
further appeared that the owner received certain moneys 
for insurance of the ship against loss by fire, it was held, 
(1) that the owner was entitled to a limitation of liability 
to the value of its interest in ship and freight, under 
the act of 1851. (2) That the point of time at which the 
amount or value of the owner’s interest in ship and 
freight is to be taken for fixing its liability is the ter- 
mination of the voyage on which the loss or damage oc- 
curs. (3) That if the ship is lost at sea, or the voyage be 
otherwise broken up before arriving at her port of desti- 
nation, the voyage is then terminated for the purpose of 
fixing the owner's liability. (4) That in the present case 
the voyage was terminated when the ship had sunk, and 
that her value at that time was the limit of the owner’s 
liability, and that the subsequent raising of the wreck 
and repair of the ship, giving her an increased value, had 
nothing todo with the liability of the owner. (6) That 
no freight except;what is earned is to be estimated in 
fixing the amount of the owner’s liability. (6) That 
insurance is no partof the owner’s interest in the ship or 
freight, within the meaning of the law, and does not enter 
into the amount for which the owner is held liable. (7) 
That the limitation of liability is applicable to proceedings 
in rem against the ship, as well asto proceeedings in per- 
sonam against the owner; the limitation extends to the 
owner’ property as well as to his person. (8) That the 
right to proceed for a limitation of liability is not lost or 
waived by a surrender of the ship to underwriters. 


PPEAL from the Circuit Court of the United 
States for the Eastern District of New York. 
The opinion states the case. 


J. LangdonWard, R. H. Huntley, C. R. Ingersoll and 
Samuel W. Bower, for appellants. 


J. W. C. Leveridge and Jeremiah Halsey, for appel- 
lee. 


BrapDiey, J. This case arose out of a collision 
which occurred on Long Island Sound, opposite Hunt- 
ington, on the 18th of April, 1866, between the steam- 
boat City of Norwich, belonging to the Norwich & 
New York Transportation Company, the appellees, 
and the schooner General S. Van Vliet, belonging to 
William A. Wright and others, appellants, by which 
the schooner and her cargo were sunk and lost, and 
the steamboat was set on fire and sunk, and her cargo 
lost. The owners of the schooner filed a libel in per- 
sonam in the District Court of the United States for 
the District of Connecticut against the owners of the 
steamboat, and obtained a decree for about $20,000 for 
the schooner and about $2,000 for her cargo, with in- 
terest. Before the decree was passed the respondents 
filed a petition, stating that proceedings in rem had 
been commenced against the steamboat in the Dis- 
trict Court of the United States for the Eastern Dis- 
trict of New York, for the recovery of damages for 
the loss of the cargo on board said steamboat; and 
they prayed leave to show the whole amount of dam- 
ages sustained by all parties, and the value of the 
steamer and her freight then pending; and that the 
libellants might have a decree for only such proportion 
of damages sustained by them as the value of 
steamer and freight bore to the whole amount of dam- 
ages sustained by all parties by the collision; this 
claim being made under the limited liability act of 
1851. 

The District Court denied the prayer of this peti- 
tion, holding that it had no jurisdiction to give relief. 
On appeal to the Circuit Court the decree was 
affirmed, and the petition for limitation of liability 
was denied on the ground that cases of collision were 
not within the act. Thecase then came to this court, 
and we held: First, that the act of 1851 adopted the 
general maritime law in reference to limited liability, 








Suny ilVveeevwvy™ * 


“ @ 








THE ALBANY LAW JOURNAL. 25 








contradistinguished from the English law measuring 
the liability by the value of the ship and freight after 
instead of before the collision; secondly, that the act 
embraced cases of damage received by collision as well 
as cases of injury to the cargo of the offending snip; 
thirdly, that the District Courts of the United States, 
as courts of admiralty, have jurisdiction to administer 
the law; fourthly, that the proper court to hear and 
determine the question is the court which has posses- 
sion of the fund—that is, the ship and freight, or the 
proceeds and value thereof. And in view of the want 
of rules of procedure, and of any uniform prac- 
tice on the subject, we directed that proceedings 
should be suspended in the District Court of Connec- 
ticut, in order to give the respondents an opportunity 
of making the proper application to the District Court 
of the Eastern District of New York, which had pos- 
session of the steamer, ora stipulation for her value 
in lieu of the steamer itself. We also adopted some 
general rules of practice for the aid and guidance of 
the District Court in such cases 13 Wall. 104. 

The libel in rem, filed in the District Court for the 
Eastern District of New York was filed by George 
Place and Charles Place (now appellants here), in Au- 
gust, 1866, after the steamboat had been raised and 
carried to the shore of Long Island and repaired. The 
Norwich & New York Transportation Company ap- 
peared as claimants, and filed an answer and a peti- 
tion to have the benefit of the act of 1851 for a limita- 
tion of their liability to the value of the steamboat 
and freight pending at the time of the collision and 
fire. Other libels were also filed by other owners of 
cargo. The steamer as repaired was appraised at $70.- 


On the 13th day of June, 1872, after the decision of 
this court was rendered in the case of Norwich & New 
York Transp. Co. v. Wright, 13 Wall. 126, the com- 
pany, by leave of the court, filed a new petition in the 
District Court for the Eastern District of New York 
for the benefit of limited liability under the act of 
1851, conformable to the rules adopted by this court. 
The petition stated the various claims against the ves- 
sel arising out of the collision (amounting to nearly 
$150,000),the previous proceedings that had been taken, 
the libels that had been filed, the circumstances of the 
loss, the raising and repair of the vessel, etc., and 
prayed for a new appraisement in accordance with the 
decision of this court, a monition to claimants, etc., as 
will more fully appear in the finding of facts made by 
the Circuit Court, hereinafter stated. 

Orders for publication and appraisement were made 
pursuant to the prayer of the petition, and the com- 
missioner appointed to make the appraisement re- 
ported as follows, to-wit: ‘“‘In ascertaining the value 
of the steamboat City of Norwich, as directed by the 
order of reference herein, I have followed what 
I understood to have been the decision of the 
Supreme Court of the United States in the 
case of Wright against the owners of this 
boat (13 Wall. 104), and have ascertained her 
value in the situation and condition she was in after 
the collision, and before she was raised; and I find 
from the testimony taken before me that she was at 
that time of the value of $2,500. I have arrived at 
such value by taking the testimony as to her value in 
New York after she was raised by her owners and 
brought there, which shows that she was then and 
there worth the sum of $25,000, and I have deducted 
from that amount the sum of $22,500, being the sum 
which, according to the testimony, it had actually cost 
to raise her and bring her to New York, which leaves 
$2,500 to be her value, as I have above stated.”’ 

Exceptions were taken to the report—First, that the 
former appraisement of $70,000 was binding on the 





parties and the court; secondly, that the appraise- 
ment should have been for the value of the steamer 
immediately before the collision; thirdly, that it 
should have been for the value immediately after the 
collision, before the occurrence of damage by the fire; 
fourthly, that there should have been no deduction 
for the expenses of raising the steamer; fifthly, that 
the sum of $600 should have been added for the pend- 
ing freight; sixthly, that the money received for in- 
surance on the vessel should have been added, 
amounting to $49,283.07. 

The exceptions were overruled, and a decree was 
made authorizing the petitioners to pay into court the 
sum of $2,500, the value of the steamer, and directing 
a@ monition to issue, citing all parties interested to ap- 
pear and prove their claims, restraining the further 
prosecution of all suits, and appointing a commis- 
sioner to take proof of claims. On the subsequent re- 
port of the commissioner a final decree was made in 
January, 1879, distributing the fund in court, and dis- 
charging the petitioners from further demands. The 
case was appealed to the Circuit Court, and argued 
before Mr. Justice Strong, who in October, 1879, af- 
firmed the decree of the District Court, but the decree 
of affirmance was not entered until July 3, 1882. That 
decree is now before us for review. 

The finding of facts by the Circuit Court is substan- 
tially as follows: (1) It states the fact of the collision, 
and that “‘it was caused by the negligence of the 
steamboat’s officers or hands, without any design, neg- 
lect, privity or knowledge of her owners. Very soon, 
within half an hour after the collision, the boat took 
fire, her deck and upper works were burned off, and 
she sunk in about twenty fathoms of water. The fire 
was the direct consequence of the collision, and insep- 
arable from it. It was caused by the rushing of the 
waters through the broken hull of the boat, whereby 
the fire was driven out of the furnaces upon the wood- 
work, and the boat sank by reason of her filling with 
water. (2) At the time of the disaster the boat had a 
cargo of merchandise on board belonging to different 
freighters, all of which was totally lost. The freight 
then pending amounted to $600, but none of it was 
earned or received by theship-owners. (3) Sometime 
after the steamboat was sunk,and her cargo destroyed, 
she was raised by salvors and taken to the Long Island 
shore, within the port of New York, where she was 
repaired." (4) It states the suit of Wright & Co. in the 
District Court of the United States for the District of 
Connecticut, and the decision of the Supreme Court 
in that case. (5) It states the proceedings upon libel 
filed by George and Charles Place in the District 
Court for the Eastern district of New York, the ap- 
praisement at $70,000, and the release of the vessel to 
the complainants (the Norwich & New York Trans- 
portation Company), upon their giving stipulation 
therefor, adding: ‘The stipulation purported to be 
forthe security, not only of the Messrs. Place, but 
also for the benefit of all persons who might, by due 
proceedings in said court, show themselves entitled 
to liens upon the vessel by reason of said collision. 
The appraisement was of the value of the vessel as it 
was after she had been raised and repaired. It was re- 
turned into the court on the llth of March, 1867, and 
the stipulation in the amount of the appraisement was 
filed on the 29th day of the same month. On the 20th 
day of December, 1869, the District Court ordered de- 
crees to be entered in favor of the libellants in all the 
suits commenced against the steamer as aforesaid. (6) 
Such was the condition of the litigation when the pres- 
ent petition was filed in July, 1872, after the rendition 
of the judgment by the Supreme Court in the case of 
the libel of William A. Wright et al. in the District 
Court of Connecticut. The petition prayed that in 
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conformity with the act of Congress, the decision of 
the Supreme Court, and the admiralty rules made in 
pursuance thereof, the court would cause an appraise- 
ment to be made of the value of the interest of the 
petitioners in the steamboat, and her freight for the 
voyage in which she was employed, for which they 
were liable, and that an order should be made for pay- 
ing the amount of such valuation into court, or for 
giving a stipulation therefor, with sureties. It prayed 
further fora monition against all the persons claiming 
damages arising out of the said collision and fire, cit- 
ing them to appearand make proof of their claims; 
and it prayed also fora restraining order against the 
further prosecution of all or any suits against the 
steamboat or the petitioners for any damage caused 
by the collision, fire and loss. There was also a prayer 
for general relief. The monition was issued, the ap- 
pellants appeared, and an order was made for an ap- 
praisement of the amount of value of the interest of 
the petitioners as owners respectively of said steam- 
boat and her freight, pending for the voyage upon 
which she was employed, for which the petitioners 
were liable. A restraining order, as prayed for, was 
alsomade. Pursuant to the direction of the court an 
appraisement was made. The appraiser ascertained 
and reported the value of the steamboat as she lay im- 
mediately after the collision and fire, and before she 
was raised, to have been $2,500; and the District Court 
confirmed the report, and ordered the amount to be 
paid into the registry, which was accordingly done. 
(7) The value of the interest of the petitioners in the 
steamboat, as she was immediately after the disaster, 
was $2,500, and no more. (8) The value of that interest 
immediately before the collision was $70,000. (9) When 
the collision occurred the steam boat was insured against 
fire (not against marine disaster), and upon the several 
policies the petitioners, as owners, have recovered 
from the underwriters the sum of $49,283.07; that part 
of said sum was recovered by the petitioner herein in 
an action brought by it in the Circuit Court of the 
United States for the District of Connecticut, on one 
of said fire policies, against the Western Massachu- 
setts Insurance Company. One of the defenses in 
that action was that the loss and damages were occa- 
sioned by the collision (which is the same mentioned 
in these proceedings), while the petitioner herein 
claimed that the greater part of the loss was by fire. 
The court held in that case that there were two classes 
of losses; one the damage done by the steamer by the 
collision itself, and the other caused by the fire. The 
damages caused by the collision were proved at $15,- 
000. The damages caused by the fire were determined 
to be $69,000. The said insurance company moved for 
a new trial, but the motion was denied. (10) The 
steamboat itself has never been surrendered or trans- 
ferred to a trustee for the persons injured by her 
fault.” 

The conclusions at which Justice Strong arrived 
upon these facts were (1) that the value of the steam- 
boat immediately after her collision and fire, as she 
lay at the bottom of the Sound, with her pending 
freight, was the measure of the owners’ liability, and 
the amount to be apportioned; (2) that insurance is 
not an interest in the vessel within the meaning of the 
third section of the act of 1851, or section 4283 of the 
Revised Statutes; (4) that the limitation of the own- 
ers’ liability under the act is as applicable when the 
proceeding is in rem as when it is in personam, so that 
if the owners’ liability isonly the amount of the ves- 
sel’s value when at the bottom of the Sound, the ves- 
sel’s liability, after being raised and repaired, is no 
greater. 

(Omitting a minor question.] 

The next question to be considered is, at what time 
ought tbe value and her pending freight to be taken, 





in fixing the amount of her owners’ liability? Ought 
it to be taken as it was immediately before the collis- 
iou, or afterward? And if afterward, at what time 
afterward? 

The first question has been repeatedly answered by 
the decisions of this court. We held in Norwich Co. 
v. Wright, and have held and decided in many cases 
since, that the act of Congress adopted the rule of the 
maritime law as contradistinguished from that of the 
English law on this subject; and that the value of the 
vessel and freight after, and not before, the collision 
is to be taken. But at what precise time after the col- 
lision this valuation should be taken has not been 
fully determined so as to establish a general rule on 
the subject. That is a question which deserves some 
consideration. 

In the case of The Scotland, 105 U. 8. 24, the collision 
occurred opposite Fire Island light, and the steamer 
being much injured, put back in order, if possible, to 
return to New York, but was unable to get further 
than the middle-ground outside and south of Sandy 
Hook, where she sunk, and nothing was saved but a 
few striplings, taken from her before she went down. 
We held that these striplings were all of the ship that 
could be valued, although she had run thirty or forty 
miles after the collision. The value was taken, not as 
it was, or asit might have been supposed to be, imme- 
diately after the collision, but as it was after the ef- 
fects of the collision were fully developed in the sink- 
ing of the ship. 

An examination of the statute will afford light on 
this subject. Section 4283 declares that the liability 
of the owner of any vessel (for various acts and things 
mentioned) shall ‘tin no case’’ exceed the value of 
his interest in the vessel and her freight then pend- 
ing. When it says ‘‘in no case,’ does it mean that 
for each case of ‘‘ embezzlement, loss, destruction, col- 
lision,”’ etc., happening during the whole voyage, his 
liability may extend tothe value of his whole inter- 
est in the vessel? Twenty cases might occur in the 
course of a voyage, and all at different times. Does 
not the provisions made in section 4284, for compensa- 
tion pro rata to each party injured, apply to all cases 
of loss and damage happening during the entire voy- 
age-—happening, that is, by the fault of the master or 
crew, and without the privity or knowledge of the 
owner? Pending freight is of no value to the ship- 
owner until it is earned, and it is not earned, if earned 
at all, until the conclusion of the voyage. Does this 
not show that every ‘‘ case ’’ in which the principle of 
liability is to be applied means every voyage? We 
think it does. It seems to us that the fair inference 
to be drawn from section 4283 is that the voyage de- 
fines the limits and boundary of the casus or case to 
which the law is to be applied. 

Thisis rendered certain by the language of section 
4284, which is: ‘‘Whenever any such embezzlement, 
loss or destruction is suffered by several freighters or 
owners of goods, wares, merchandise or any property 
whatever, on the same voyage, and the whole value of 
the vessel and her freight for the voyage, is not sufficient 
to make compensation!to each of them,they shall receive 
compensation from the owner of the vesselin propor- 
tion to their respective losses.” There may be more 
than one case of embezzlement during the voyage,and 
more than one case of loss and destruction, and they 
may happen at different and successive times, yet 
they are to be compensated pro rata. This shows con- 
clusively that it must be at the termination of the 
‘“voyage” that the vessel is to be appraised, and the 
freight (if any be earned) is to be added to the account 
for the purpose of showing the amount of the owner’s 
liability. 

This conclusion is corroborated by section 4285, 
which declares that it shall be a sufficient compliance 





THE ALBANY LAW JOURNAL. 


27 











with the requirements of the law if the owner shall 
transfer his interest in the vessel and freight to a trus- 
tee for the benefit of the claimants. In most cases 
this cannot be done until the voyage is ended; for 
until then the embezzlement, loss or destruction of 
property cannot be known. And this was manifestly 
the maritime law; for by that law the abandonment 
of the ship and freight (when not lost) was the rem- 
edy of the owners to acquit themselves of liability, 
and of course this could only be done at the termina- 
tion of the voyage. lf the ship was lost, and the voy- 
age never completed, the owners were freed from all 
liability. Boulay-Paty, Droit Com. Mar., tit. 3, $$ 1, 
pp. 263, 275, et seq.; Emerig. Contrats & la Grosse, ch. 
4, sec. 11, §§ 1,2; Valin Com. liber 2, tit. 8, art. 2; 
Consolato del Mare, chs. 34 (141), 186 (182), 227 (194), 
239; 2Pardessus’ Collection; Cleirac Nav. de Riv- 
iéres, art. 15. 

If however by reason of the loss or sinking of the 
ship the voyage is never completed, but is broken up 
and ended by causes over which the owners have no 
control, the value of the ship (if it has any value) at 
the time of such breaking up and ending of the voy- 
age must be taken as the measure of the owners’ lia- 
bility. In most cases of this character no freight will 
be earned; but if any shall have been earned, it will 
be added to the value of the ship in estimating the 
amount of the owners’ liability. These consequences 
are so obvious that no attempt at argument can make 
them any plainer. 

If this view is correct, it follows as a matter of 
course that any salvage operations, undertaken for the 
purpose of recovering from the bottom of the sea any 
portion of the wreck, after the disastrous ending of 
the voyage as above supposed, can have no effect on 
the question of the liability of the owners. Their lia- 
bility is fixed when the voyage is ended. The subse- 
quent history of the wreck can only furnish evidence 
of its value at that point of time. And it makes no 
difference in this regard whether the salvage is ef- 
fected by the owners or by other persons. Having 
fixed the point of time at which the value is to be 
taken, the statute does the rest. Itdeclares that the 
liability of the owner shall in no case exceed the 
amount or value of the interest of such owner in such 
vessel, and her freight then pending. If the vessel ar- 
rives in port in a damaged condition, and earns some 
freight, the value at that time is the measure of lia- 
bility; if she goes to the bottom, and earns no freight, 
the value at that timeis the criterion. And the bene- 
fit of the statute may be obtained either by abandon- 
ing the vessel to the creditors or persons injured, or by 
having her appraisement made, and paying the money 
into court, or giving a stipulation in lieu of it, and 
keeping the vessel. This double remedy given by our 
statute is a great convenience to all parties. It does 
not make two measures or standards of liability, for 
the measure is the same whichever course is adopted ; 
but it enables the owner to lay out money in recover- 
ing and repairiug the ship without increasing the bur- 
den to which he is subjected. 

It follows from this that the proper valuation of the 
steamer was taken in the conrt below, namely, the 
value which she had when she had sunk, and was ly- 
ing at the bottom of the sea. That was the termina- 
tion of the voyage. 

The next question to be considered is whether the 
petitioners were bound to account for the insurance 
money received by them for the loss of the steamer as 
a part of their interest in the same. The statute, sec- 
tion 4283, declares that the liability of the owner shall 
not exceed the amount or value of his interest in the 
vessel and her freight; and section 4285 declares that 
it shall be a sufficient compliance with the law if he 





shall transfer his interest in such vessel and freight, 
for the benefit of the claimants, to a trustee. Is in- 
surance an interest in the vessel or freight insured, 
within the meaning of the law? That is the precise 
question before us. 

It seems to us at first view that the learned justice 
who decided the case below was right in holding that 
the word ‘interest ” was intended to refer to the ex- 
tent or amount of ownership which the party had in 
the vessel, such as his aliquot share, if he was only a 
part owner, or his contingent interest, if that was the 
character of his ownership. He might be absolute 
owner of the whole ship, or he might own but a small 
fractional part of her, or he might have a temporary 
or contingent ownership of some kind or tosome ex- 
tent. Whatever the extent or character of his own- 
ership might be—that is to say, whatever his interest 
in the ship might be—the amount or value of that in- 
terest was to be the measure of his liability. This 
view is corroborated by reference to a rule of law 
which we suppose to be perfectly well settled, namely, 
that the insurance which a person has on property is 
not an interest in the property itself, but is a collat- 
eral contract, personal to the insured, guarantying 
him against loss of the property by fire or other speci- 
fied casualty, but not conferring upon him any inter- 
est in the property. That interest he has already by 
virtue of his ownership. If it were not fora rule of 
public policy against wagers, requiring insurance to be 
for indemnity merely, he could just as well take out 
insurance on another's property as on his own, and it 
is manifest that this would give him no interest in the 
property. A man’s interest in property insured is so 
distinct from the insurance that unless he has such an 
interest independent of the insurance his policy will 
be void. 

This rule of the law manifests itself in var- 
ious ways. If a mortgagor insures the prop- 
erty mortgaged, the mortgagee has no interest 
in the insurance. He may stipulate that the 
policy shall be assigned to him, and the mortgagor 
may agree to assign it; and if it be assigned with the 
insurer's consent, the mortgagee will then have the 
benefit of it; or if not assigned according to agree- 
ment, the mortgagee may have relief in equity to ob- 
tain the benefit of it. So where the property is sold 
the insurance does not follow it, but ceases to have 
any value, unless the insurer consent to the trans- 
fer of the policy to the grantee of the property. 
In other words, the contract of insurance does not at- 
tach itself to the thing insured, nor go with it when it 
is transferred. It is hardly necessary to cite authori- 
ties for a rule which has become so elementary. We 
will only refer to a few of them: King, L. C., in Lynch 
yv. Dalzell, 4 Brown Parl. Cas. 431; 8S. C., 2Marsh. Ins. 
801; Lord Hardwicke in Sadlers v. Badcock, 2 Atk. 
554; Carroll v. Boston Marine Ins. Co.,8 Mass. 515; 
Columbiu Ins. Co. v. Lawrence, 10 Pet. 507, 512; Car- 
penter v. Providence Washington Ins. Co., 16 id. 495, 
503; Ztna Ins. Co. v. Tyler, 16 Wend. 386, 397; Wilson 
v. Hill, 3 Metc. 68; Powles v. Innes, 11 Mees. & W. 13: 
McDonald v. Black's Adm'r, 20 Ohio St. 185; Plimp- 
ton v. Insurance Co., 43 Vt. 497. Carroll v. Boston Ma- 
rine Ins. Co., Powles v. Innes and McDonald v. Black’s 
Adm'r were cases of marine insurance, and the same 
rule was followed in those cases as in cases of insur- 
ance against fire. 

It is not an irrelevant consideration in this regard 

‘that the owner of the property is under no obligation 
to have it insured. It is purely a matter of his own 
option. And being so, it would seem to be only fair 
and right, and a logical consequence, that if he chooses 
to insure he should have the benefit of the insurance. 
He does not take the price of insurance from the thing 
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insured, but takes it out of the general mass of his es- 
tate to which his general creditors have a right to 
look for the satisfaction of their claims. They arethe 
creditors who have the oest right to the insurance. 

Stress islaid upon the hardship of the case. It is 
said to be unjust that the ship-owner should be en- 
tirely indemnified for the loss of his vessel, and that 
the parties who have suffered loss from the collision 
by the fault of his employees should get nothing for 
their indemnity. This mode of contrasting the con- 
dition of the parties is fallacious. If the ship-owner 
is indemnified against loss, it is because he has seen 
fit to provide himself with insurance. The parties 
suffering loss from the collision could, if they chose, 
protect themselves in the same way. In fact they gen- 
erally do so, and when they do, it becames a question 
between the insurers and the ship-owner whether 
they or he shall have the benefit of his insurance. His 
insurers have to pay his loss. Why should not thein- 
surers of the other parties pay their loss? The (truth 
is that the whole question after all comes back to this: 
whether a limited liability of ship-owners is consonant 
to public policy or not. Congress has declared that it 
is, and they, and not we, are the judges of that ques- 
tion. 

Having, as we think, ascertained the true construc- 
tion of the statute, the point in dispute is readily set- 
tled. It is a question of construction, and does not re- 
quire an examination of the general maritime law to 
determine it. Ifthe rule of the maritime law is dif- 
ferent, the statute must prevail. But from such ex- 
amination as we have been able to make, we think 
that the weight of maritime authority is in accord with 
the disposition of our statute as we have construed it, 
and that the statute has adopted the maritime law on 
this point as well as on the question of time for esti- 
mating the value of the ship. 

The contract of insurance is of modern origin. It is 
not mentioned in the early treatises or compilations of 
maritime law. It is but little noticed prior to the 
sixteenth century. On a question like the present we 
naturally turn te the French writers, who are distin- 
guished for their great learning and acumen on mari- 
time subjects. The principal text law on which they 
rely prior to the Code of Commerce adopted in the 
present century is the Ordinance dela Marine of 1681. 
By this ordinance it is declared that the owners of 
ships shall be responsible for the acts of the master; 
but they shall be discharged therefrom by abandon- 
ing their vessel and freight. The Code of Commerce, 
art. 216, has substantially the same provision. Be- 
yond this general declaration (which is simply an an- 
nouncement of the maritime law on the subject), the 

‘special rules applicable to particular cases, and neces- 
sary for securing the benefit of the general rule in all, 
have to be drawn from the general principles of the 
same maritime law. Whether in abandoning the ship 
to the creditors, the owners areor are not obliged to 
abandon the insurance effected on the ship, is a ques- 
tion which had to be decided by the application of the 
general principles referred to. 

The history of opinion among maritime writers on 
this subject is briefly this: 

Valin and Emerigon, two great French jurists, con- 
temporaries and friends, wrote on the maritime law, 
In 1760, Valin published his New Commentary on the 
Ordinance of the Marine of 1681. In 1783, Emerigon 
published his Treatise on Assurances and Contracts of 
Bottomry (Traité des Assurances et Contrats & la 
Grosse). Emerigon furnished Valin a large portion of 
the materials of which the latter's cemmentary was 
composed. Both of them are regarded as great au- 
thorities on maritime law. These jurists differed on 
the question we are considering. Valin thought that 
those who furnished materials and supplies for a ship, 





and those who labored on its construction or repair, 
should have the power of transferring their lien on 
the vessel to the insurance money received by the 
owner for its loss. He reasons that this should be so 
because the material men and the workmen helped to 
make the thing which forms the subject of the insur- 
ance; while he admits that the parlement of Bour- 
deaux had decided otherwise as late as September, 
1758. So that the views expressed by Valin seem to 
be his opinion of what the law ought to be, rather 
than what it was. 1 Valin Com. 315, 316, liber 1, tit. 
12, art. 3. 

Emerigon strenuously opposes Valin’s opinion. His 
reasons are that liens are stricti juris, and are not to be 
extended by construction; that if Valin’s rule is well 
founded, a vendor on credit would have a lien on the 
price arising on a subsequent sale of the same thing by 
his vendee after the thing itself had ceased to exist, 
which was contrary to repeated decisions; that by 
stronger reason, material-men and workmen have no 
lien on the assurance ofa ship which never belonged 
to them, for there is nothing essentially common be- 
tween theright of pledge and that of property; that 
the ordinance gives nv privilege to the material-men 
and workmen except on the ship, and therefore they 
have none on the insurance, according to the rule of 
strict construction already stated; that if the ship 
were represented by the insurance 1t would be neces- 
sary to give the same privilege to the seamen and all 
other privileged creditors, which would destroy the 
whole object of insurance, that on the same principle, 
insurance ought to be represented by reinsurance, 
which it 1s well settled, cannot be done. Emerigon 
Cont. Grosse, ch. 12, § 7. 

The opinion of Emerigon was followed with but lit- 
tle dissent until a recent period. The most prominent 
writer who disagreed with him was Pardessus, whoin 
the first edition of his Droit Commerciel, published in 
1814 (art. 663), after stating the general rule that the 
owner may discharge himself from responsibility by 
abandoning the ship and freight, added: ‘If these 
things have been insured, he ought to abandon also 
his rights against the insurers.’’ The sentiment is re- 
peated as his personal opinion in the subsequent edi- 
tions of his work (same art. 663), but he is obliged to 
concede that the law is otherwise. In the edition of 
1841 (art. 594, 2d), after asking the question whether a 
creditor, having a privilege ora hypothecation ona 
thing insured, could require a distribution of the in- 
surance money as would be made of the price on a 
sale, he says: ‘‘I think not; there is not the same rea- 
son. In thecase of sale the price must, in the nature 
of things, represent the thing sold, the owner parting 
with it ouly for that. In the case of insurance the 
thing has perished ; it has not been assigned in consid- 
eration of any price. The debtor has procured, it is 
true, a guaranty, by the effect of which the insurer 
pays him the value of it; but this guaranty is the re- 
sult of an agreement independent of the engagements 
of the assured with any particular creditors. The 
value paid does not represent the thing insured, ex- 
cept in the relations between the insurer and the in- 
sured; not in the relation between the latter and his 
creditors, except as an accession to the mass of his 
property, against which the creditors may prosecute 
their actions according to the principle of the civil law 
by which all the property of a debtor is the common 
pledge of his creditors; but without any preference, 
none of them having a peculiar right to a privilege on 
the contract of insurance which bas caused the amount 
assured to be added to the assets of the common 
debtor. It would be otherwise, undoubtedly, if the 
debtor in borrowing upon a hypothecation of a house 
insured, should at the same time assign to his creditor 
the contingent benefits of the insurance, to serve for 
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his discharge tu that extent, and ifthe creditor should 
duly notify the insurer,” etc. This passage shows that 
even Pardessus admitted the law to be as Emerigon 
had declared it. 

Boulay-Paty, the contemporary of Pardessus, who 
published his work on Maritime Commercial Law 
(Droit Com. Mar.) in 1821, warmly espouges the views 
of Emerigon. His observations on the subject are ex- 
ceedingly sensible and persuasive. After?’quoting the 
views of Valin and Emerigon, he says: ‘‘We must 
agree that Emerigon’s opinion is most conformable to 
principle, and that the transfer or subrogation of 
which Valin speaks is not admissible;” that is the 
transfer of the lien from the property to the insurance. 
He adds: ‘*The axiom subrogatwm tenet locum subro- 
gati should be understood as applicable when the thing 
has been changed into something else by the owner, 
who has received the other thing in its place; asin 
the case when the owner of aship has sold it, it is cer- 
tain that thelien is transferred according to un- 
doubted law to the price. But when the thing is per- 
ished in the hands of the debtor, certainly all lien is 
extinct. L8ff, quibus modis pignus vel hypotheca sol. 
vitur. Isit possible to suppose that an insurance, 
which is an agreement foreign to the creditors hold- 
ing liens, which has been effected between the owners 
and a third party, can have the effect to bring again 
into life the lien on the ship?"’ Volume ], p. 135. He 
goes on to argue the question at great length, and with 
much force; but it would extend this opinion too 
much to quote bis argument at length. One more ex- 
tract will suffice. After showing the difference be- 
tween abandonment to the lien creditors and surren- 
der to the insurers, and that the latter does not inter- 
fere with or prevent the former, he says: ‘The pro- 
duct of the insurance isthe price of the premium 
which the ship-owner has paid to insure the ship. 
This premium is not bound as a security for debts and 
obligations contracted by the captain; the law ex- 
pressly binds the ship and freight alone tothat. The 
Code of Commerce gives to shippersa lien only on 
ship and freight, consequently they have none on the 
insurance. In general, the ship is not represented by 
the insurance, which after the loss of the ship be- 
comes a right existing by itself, which givesa direct 
personal action in favor of the insured. All these 
principles besides agree with equity and well under- 
stood interests of commerce. Without this rule in- 
deed insurances on the hull ofa ship would become 
illusory for her owner, since he would have no way, 
even by stipulating for a guaranty against barratry of 
the master, which it is customary to do, to protect 
himself against any other loss than that of the pre- 
mium: and yet this is both the object of insurance and 
the motive for which the premium is paid.”” Volume 
1, pp. 291, 292. 

During the seven years from 1827 to 1834, an anima- 
ted controversy was carried on in France on the ques- 
tion whether article 216 of the Code of Commeree, in 
speaking of the “ acts”’ (fuits) of the master, meant to 
include his contracts lawfully made in the course of 
the voyage, or only his wrongful acts; and finally the 
matter came before the legislative bedy for solution: 
In 1841 that body modified article 216 so as to ex- 
pressly embrace contracts of the master as well as 
other acts. It was at the same time sought to intro- 
duce a clause which should render it the owner's duty, 
in abandoning the ship and freight, to obtain the bene- 
fit of limited liability, also to abandon his claim for in- 
surance on them; but this provision failed to receive 
ussent. The law remained as it had always been. 

In 1859 two very able works were published in 
France in which the subject was again discussed; one 
by Edmond Dufour, entitled “‘ Droit Maritime; and 
one by J. Bedarride, entitled *‘ Droit Commercial,” a 





commentary on the Code de Commerce. Dufour at- 
tempted to renew the controversy, although he ad- 
mitted that the views of Emerigon had been ac- 
quiesced in even by Pardessus, and that Valim stood 
alone, he says: “Doctrine and jurisprudence, after 
some hesitation, pronounced themselves, as is well 
known, against the existenoe of a privilege or hypothe- 
eation on the indemnity due from the insurer; and in 
that way the general principle which Emerigon had 
adopted as the basis of his theory penetrated men’s 
minds as an indisputable truth which ought thence- 
forth to govern all indemnities of insurance. Thus it 
isfor example, that M. Pardessus, speaking of this 
question in relation to maritime credits, comes back 
for its solution to the general principles relating to in- 
surance; so that the opinion of Valin seems to be 
crushed under this imposing unanimity.’’ Dufour 
Droit Maritime, art. 261. Dufourthen devotes many 
pages to argue the question ab origine, persuading 
himself that he has established the correctness of 
Valin’s views. But his admission at the beginning of 
his argumeut demonstrates that the maritime juris- 
prudence of France was in accordance with the opin- 
ion of Emerigon. In consequence probably of this 
effort to bring the matter again into question, Bedar- 
ride examined the subject with great care, both on 
prineiple and authority, and showed that the law was 
not only settled, but should not be disturbed. Bedarride 
Droit Commercial, art. 295. But the advocates of 
change persisted in their efforts, until finally on the 
22a of December, 1874. on the passage of a law to ren- 
der ships susceptible of hypothecation, they procured 
a section to be inserted (§ 17) declaring that in case of 
loss or disablement of the ship, the rights of the cred- 
itors (that is hypotheecation creditors) may be enforced 
not only against the portions saved, or their proceeds, 
but (in the order of registry) against the proceeds of 
any assurances that may have been effected by the 
borrower on the hypothecated ship. This law how- 
ever does not extend to tacit liens or privileges. For 
further authorities in the French law, to the same 
effect as Boulay-Paty and Bedarride, see 2 Pouget 
Prin. de Droit Mar. (ed. 1858) 415-419; 3 Eloy et Guer- 
rand, Des Capitaines (1860), art. 1894; Caumont Diot. 
de Droit Mar. tit. ‘‘Abandon Mar.,’’ §$ 54, 55; De Vil- 
leneuve et Masse, Dict. du Contentieux Commercial, 
verb ‘‘Armateur,’’ 20. 

In Germany the history of the question has been, to 
some extent, the reverse of what it has been in France. 
The Prussian Code, adopted in 1794, allowed ship- 
owners to ‘‘ free themselves from responsibility in all 
cases by a surrender of the ship, including all benefits 
of the voyage and their rights against the insurers.” 
But Prussia was the only country that adopted this 
rule in relation to insurance. In 1856 a scheme was 
set on foot to have a conference to prepare a general 
commercial code for all the German States. Commis- 
sioners were appointed by the several States for this 
purpose, who held repeated sessions, but came to no 
agreement on a general Code until March, 1862. The 
Prussian commissioners strenuously urged the adop- 
tion of their law on the subject of subrogation to the 
claims for insurance. The arguments presented by 
them are spread before us to some length in one of 
the briefs of the counsel for the appellants. The con- 
vention however were not convinced, and rejected the 
proposition, and the Prussian commissioners were 
obliged to yield the point, and now/jall Germany,under 
this new Commercial Code, adheres to the old mari- 
time law. Itis only necessary to add that in the dis- 
cussions of the convention it was eonceded that the 
maritime law had never required the surrender of the 
insurance, but only that of the ship and freight. By 
the Commercial Code of Holland and the Ordinance 
of Bremen this rule is expressly formulated, 
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It appears therefore that the disposition of our stat- 
ute is in conformity with the general maritime law of 
Europe; and that the recent legislation in France (1874) 
is av innovation upon that law. 

It is next contended that the act of Congress does 
not extend to the exoneration of the ship, but only 
exonerates the owners by a surrender of the ship and 
freight, and therefore that the plea of limited liability 
cannot be received in a proceeding in rem. But this 
argument overlooks the fact that the law gives a two- 
fold remedy, surrender of the ship, or payment of its 
value: and declares that the liability of the owner, in 
the cases provided for, shall not exceed the amount 
or value of his interest in the ship and freight. This 
provision is absolute, and the owner may have the 
benefit of it, not only by a surrender of the ship and 
freight, but by paying into court the amount of their 
value, appraised as of the time when the liability is 
fixed. This, as we have seen, enables the owner to 
reclaim the ship, and put it into complete repair, with- 
out increasing the amount of his liability The abso- 
lute declaration of the statute that his liability shall 
not exceed the amount or value of the ship and 
freight, to-wit, at the termination of the voyage, has 
the effect, when that amount is paid into court, under 
judicial sanction of discharging the owner's liability, 
and thereby of extinguishing the liens on the vessel 
itself, and of transferring those liens to the fund in 
court. This is always the result when the owner is 
allowed to bond his vessel by payment of its appraised 
value into court, or by filing a stipulation with sure- 
ties in lieu of such payment. The vessel is always dis- 
charged from the liens existing upon it when it has 
been subjected toa judicial sale by order of the ad- 
miralty court, or when it has been delivered to the 
owner on his stipulation with sureties. 

The claim that the lien attaches to the repairs and 
betterments which the owner puts upon the vessel 
after the amount of his liability has been fixed is re- 
pugnant to the entire drift and spirit of the statute. 
In ordinary cases it may be true, and undoubtedly is 
true, that a lien or privilege on theship extends toand 
affects all its accretions by repair or otherwise; but in 
the case of a claim for limited liability under the 
statute, the dispositions of the statute are to govern; 
and these, as we have seen, fix the amount of liability 
at acertain time, and when that liability is discharged 
the lien is discharged, no matter what the then value 
of the ship may have come to by means of alterations 
and repairs. 

The time when the amount of liability should be 
paid into court will depend upon circumstances. If 
the owner sets up his claim to limited liability in his 
answer, and does not seek a general concurrence of 
creditors, it will be sufficient if the amount is paid 
after the trial of the cause, and the ascertainment of 
the amount of liability inthe decree. Payment and 
satisfaction of the decree will be a discharge of the 
owneras against all creditors represented inthe de- 
cree. 

To say that an owner is not liable, but that his ves- 
selis liable, seems to us like talking in riddles. A 
man’s liability for a demand against him is measured 
by the amount of property that may be taken from 
him to satisfy that demand. In the matter of liability 
aman and his property cannot be separated, unless 
where, for public reasons, the law exempts particular 
kinds of property from seizure, such as the tools of a 
mechanic, the homestead of a family, etc. His prop- 
erty is what those who deal with him rely on for the 
fulfillment of his obligations. Personal arrest and 
restraint, when resorted to, are merely means of get- 
ting at his property. Certain parts of his property 
may become solely and exclusively liable for certain 
demands, as a ship bound in bottomry, or subject to 





seizure for contraband cargo or illegal trade; and it 
may even be called ‘‘the guilty thing;’’ but the lia- 
bility of the thing is so exactly the owner’s liability, 
that a discharge or pardon extended to him will oper- 
ate asarelease of his property. It is true that in 
United States v. Mason, 6 Biss. 350, it was held that in 
a proceeding in rem for a forfeiture of goods the 
owner might be compelled to testify, because the suit 
is not against him, but against the goods. That de- 
cision however was disapproved by this court in the 
case of Boyd v. U. S.,116 U.S. 616, 637; S. C., ante,524, 
in which itis said: ‘‘ Norcan we assent to the pro- 
position that the proceeding (in rem) is not in effect a 
proceeding against the owner of the property as well 
as against the goods; forit is his breach of the laws 
which has to be proved to establish the forfeiture, and 
it is his property which is sought to be forfeited. In 
the words of a great judge: ‘Goods, as goods, cannot 
offend, forfeit, unlade, pay duties, or the like, but 
men whose goods they are.’’’ Vaughan, C. J., in 
Sheppard v. Gosnold, Vaugh. 159, 172, approved by 
Parker, C. B., in Mitchell vy. Torup, Parker, 227, 
236. 
But the argument is at war with the spirit as wellas 
the text of our decisions on the subject of limited lia- 
bility. The caseof The Benefactor, 102 U. S. 214; 8. 
C., 103 id. 239, is precisely in point. That was acase 
of libel in rem against the vessel in fault, and the pro- 
ceeding fora limited liability was sustained. It is 
true that this particular point was not raised, but the 
parties in the case were represented by able and ex- 
perienced counsel, and the point would certainly have 
been raised if they had regarded it as tenable. 

We are not only satisfied that the law does not com- 
pel the ship-owner to surrender his insurance in order 
to have the benefit of limited liability, but thata con- 
trary result would defeat the principal object of the 
law. That object was to enable merchants to invest 
money in ships without subjecting them toan inde- 
finite hazard of losing their whole property by the 
negligence or misconduct of the master or crew, but 
only subjecting them to the loss of their investment. 
Now to construe the law in such a manner as to pre- 
vent the merchant from contracting with an insur- 
ance company for indemnity against the loss of his in- 
vestment, is contrary tothe spirit of commercial jur- 
isprudence. Why should he not be allowed to pur- 
chase suchanindemnity? Is it against public policy? 
That cannot be, for public policy would equally con- 
demn all insurance by which aman provides indem- 
nity for himself against the risks of fire, losses at sea, 
and other casualties. To hold that this cannot be 
done tends to discourage those who might otherwise 
be willing to invest their money in the shipping 
business. It would virtually and in effect bring 
back the law to the English rule, by which the 
owner is made liable for the value of the ship 
before collision, the very thing which, in all 
our decisions on the subject, we have held it was the 
intention of Congress to avoid by adopting the mari- 
timerule. That this would be the result is evident, 
because all ship-owners insure the greater part of their 
interest in the ship, and by losing their insurance they 
would use the value of *their ship in every case. No 
form of agreement could be framed by which they 
could protect themselves. This is a result entirely 
foreign to the spirit of our legislation. 

When it was urged upon the Chamber of Peers of 
France in 1841 to passa law requiring the abandon- 
ment of insurance, as wellas of ship and freight, in 
order to relieve the owner from liability, the sugges- 
tion was not entertained. The opinion of the major- 
ity was that the relations between the ship-owner and 
lenders or shippers ought to remain entirely independ- 
ent of contracts of insurance which either could make; 
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that an obligation to abandon insurance would have 
no other tendency than to prevent insurance by the 
owner, since he would be deprived of the benefit of it 
in case of loss. 3 Bedarride, art. 295, p. 361. 

The argument, that to allow the owner to keep his 
insurance would encourage negligence and reckless- 
ness on his part, can always be made in every case of 
insurance. It has been made and answered a hun- 
dred times. Generally asufficient portion of the value 
of the thing insured remains uncovered by insurance 
to prevent indifference to loss; and if the temptation 
to wish it does exist in any case, the retributions are 
so fearful as to repress the thought. Tothe honor of 
human nature, the exceptions to the rule are exceed- 
ingly rare. 

It is also contended that the right to proceed for a 
limited liability is waived and lost by a surrender of 
the vessel to the insurers, because it is then out of the 
owner’s power to abandon the ship to the claimants 
who have liens upon her. This argument assumes that 
abandonment is necessary, which is not the case un- 
der our law. Payment of the ship’s value into court, 
or setting up the matter as a defense, is quite as effica- 
cious. But if abandonment were necessary, as it is by 
the maritime law, a surrender to the insurers does not 
interfere with or prevent a subsequent abandonment 
to the creditors. The insurers take the ship cum 
onere, and stand inno better plight than the original 
owners. The liens against the ship are not extin- 
guished by the surrender to the insurers, but may be 
prosecuted by the creditors notwithstanding such sur- 
render, unless proceedings for a limited liability are 
instituted. This is fully shown by Boulay-Paty (vol. 
1, pp. 293-297), and by Bedarride, in article 291 of his 
work, above cited. The former, after showing that 
abandonment to the lien creditors may be made, not- 
withstanding a previous surrender to the insurers, and 
explaining the reason of it, says: “It follows from 
thence that the owner may, by abandonment, turn 
the shippers (of cargo) over to the insurers (now be- 
come the owners by the surrender of ship and freight 
to them), and thus make abandonment and surrender 
at the same time.’’ 1 Boulay-Paty, 295. 

This disposes of all the important points in the case, 
and leads to the conclusion that the decree of the 
Circuit Court was right, and it is affirmed. 

Matthews, Miller, Harlan and Gray, JJ., dissenting. 


—____»—_—__—_— 


BILL OF PARTICULARS — LIBFL, 


ENGLISH COURT OF APPEAL, MARCH 12, 1886. 


CAVE V. TORRE.* 


The plaintiff sued the defendant for having wrongfully made 
and signed an order, stating that the plaintiff was a per- 
son of unsound mind, in consequence of which the plaintiff 
had been assaulted and removed to a lunatic asylum and 
kept there against his will; and he also claimed damages 
for the libel contained in such order. The ‘defendant, in 
his defense, pleaded reasonable and probable cause for 
believing the plaintiff to have been a person of unsound 
mind, and fit to be detained undercare and treatment. 

Held (reversing the decision of the court below, 5 L. T. Rep, 
(N. 8.) 87; see 33 Alb. L. J. 282), that the allegation of 
reasonable and probable cause was an immaterial allega- 
tion, and that the defendant could not be ordered to give 
particulars thereof. 


\ es opinion states the point, 


Robert G. Glenn, for appellant. 
W. P. Boxall, fov respondent. 
*54 L. T. Rep. (N. 8.) 515. 








Lord EsHeEr, M. R. In this case, if the plaintiff had 
any real ground of complaint at all, it was because of 
his being confined in an asylum, and his liberty being 
interfered with. That, I say, was his real complaint, 
ifhe had any. Having been confined as a lunatic, he 
brings an action against his brother-in-law for signing 
the order. To that real ground of complaint he adds 
another plea, which if he obtains a verdict on the first, 
will be of no consequence at all. He says that in the 
order under which he was imprisoned the defendant 
states that the plaintiff was a lunatic, and that that 
was alibel. The addition of the libel is a great hard- 
ship on the other side. It is trying to catch at a straw 
if the first plea fails, so that the plaintiff himself be- 
gins by this foolish addition to what was his real 
claim, if any. With great deference to those who 
drew the defendant’s pleading, I must say that they 
drew a remarkably bad pleading. First, it was double 
in its form; and secondly, in the second part of that 
duplexity it put immaterial allegations. There being 
the two causes of action alleged by the plaintiff, where 
ought only to have been one, there is no doubt that 
the defendant was obliged to plead to both. With re- 
gard to the first, in the present state of the law, it being 
an action for false imprisonment, the only defense 
which the defendant could make to it was that he was 
justified in putting him into confinement. What 
would justify him? The order for confining him be- 
cause he was a lunatic. An act of Parliament has said 
that if a person is alunatic, you may make an order 
that heshall be confined. According to the present 
law, if a person is alunatic you may dothat. Then 
if you undertake to make that order you run the risk 
of its being proved hereafter that he was not a lunatic. 
If he was not a lunatic, you have noright to make the 
order. Therefore the defense to that part of the 
claim is that the plaintiffis a lunatic. Looking at the 
certificate which is to be given by the doctor accord- 
ing to the act—although it is not set forth in the act— 
a person must not only apparently be a lunatic, but 
also must be a lunatic and aperson who ought to be 
under care and treatment. If that is true, then the 
defense to the false imprisonment is that the plaintiff 
was a lunatic, and so far a lunatic that it was right to 
put him under care and treatment. That is the de- 
fense, and nothing else isa defense. It does not sig- 
nify whether the person who signed the order had the 
most reasonable and probable cause to think that his 
brother was a lunatic. If he signed that order, accord- 
ing to the present law, he must justify that by prov- 
ing that his brother wasalunatic. Then there is his 
defense. Now that is not a general defense which 
may be one or other of two defenses. It is the de- 
fense, and there are two facts to be proved—first, that 
the plaintiff was a lunatic; and secondly, if necessary 
—if that is part of the defense—that he was sucha lu- 
natic as that it was right and proper to put him under 
care and treatment. Then it is said the defendant 
must give the particulars. What particulars can he 
give of that? He has got to prove those two facts. 
There are no particulars to give. There is evidence to 
zive. How isit proved that a man is alunatic? The 
evidence may be of some one act that he bas done that 
would satisfy any ove that he was alunatic. It would 
be wicked to go through the sort of acts that might 
prove it. One knows perfectly well that one act might 
prove it. The evidence may also consist of a great 
many different facts, but there is no law which re- 
quires you to give particulars of the evidence which 
you are going to adduce to prove a particular fact. 
Therefore the particulars asked for really constitute 
the evidence which the defendant is supposed to be 
going to give, in order to prove the two separate facts 
which he has undertaken to prove. Then we come to 
the question of libel. Ifthe defendant had pleaded 





82 


THE ALBANY LAW JOURNAL. 














properly he would have separated his defense—his 
defense to the claim of false imprisonment, and his 
defense to the claim of libel, which are two different 
causes of action. But he didnot. He mixed them up 
together; stillone can easily dislocate them. I have 
dealt with the justification, and now we come to the 
defense as to the libel. The plaintiff complains that 
“the defendant published a libel, which consisted in 
saying that the plaintiff was a lunatic. Whether a 
jury in the end will say, that even if it is true, it isa 
libeLor not, I cannot express my opinion. Whetherit 
is a libel to say that a personis a lunatic, I will not 
undertake to say. Thatis forajury. But the libel 
may be defended in several ways: First of all by say- 
ing, “I did not writeit."” That would not be true here. 
The defendant did writeit. Certainly. when he sent 
the order to the lunatio asylum he published it; there- 
fore there is no defense on that ground. He did both 
write and publish it. Then we come to this, and this 
is another defense: ““What I so wrote and published 
is true in substance and in fact.”’ If it had been a gen- 
eral allegation of that kind toa libel which of itself 
might be general, why then I do not say that particu- 
lars might not be given. The plaintiff might say to 
the defendant, ‘‘ You allege it is true in fact. What 
do you mean by alleging it istrueinfact?’’ But here 
itis notso. Thelibelis only one thing, viz., “You 
are alunatic.” The plea here is, when we separate it, 
“TI justify that by saying you were a lunatic.” Then 
again that justification consists of one fact. So far 
the justification is to the libel. But now we come to 
something further. It is pleaded here—whether it will 
be a good defense or not it is not for us to say—‘‘As- 
suming that it is not true, then I say it was published 
on a privileged occasion, and therefore prima facie I 
am not liable.” That is the defense of the plea. But 
then the person who pleaded it was not content with 
making it a prima facie case. He would have been, to 
my mind, much wiser if he had. He pleads that which 
shows that what he had written was written on a 
privileged occasion; but he goes on to say, “I did it 
bona fide, and with reasonable and probable cause.” 
This is no part of his plea; it is an immaterial allega- 
tion. Then the first difficulty is this: that when you 
ask for particulars of that, you are asking for the par- 
ticulars of an immaterial allegation in the plea, and 
you arereally saying to the defendant, ‘* Now tell me 
the particulars of what you have not got to prove.” It 
seems to me to be good law to say you cannot ask for 
particulars of a wholly immaterial allegation. The 
way to plead it would have been, as I say, to raise that 
what was written was written on a privileged occa- 
sion. Then it would have been for the plaintiff to re- 
ply: “True, the occasion was privileged, but you mis- 
used the occasion, because you stated the things ma- 
liciously.” That is all he would have to say. He 
would not have to say “‘ without reasonable and proba- 
ble cause” in this case of privilege. The person who 
undertook to prove that there was malice might give 
prima facie evidence of the malice by showing that 
there was no reasonable or probable cause for doing 
what was dove. If he showed that, unless it was an- 
swered by some prima facie case of no malice in fact, 
the jury might find it from that. Therefore this matter 
of reasonable and probable cause is not only no part 
of the plea, but as a matter of pleading, is no part of 
the reply, even if it had been given, and yet particu- 
lars are asked for. Therefore the particulars which 
are asked for are particulars of an allegation, which 
where it is is wholly immaterial, and which would have 
been immaterial as matter of pleading wherever it is 
given. Then to say you are to give particulars is 
really to multiply expense. But there seems to meto 
be another ground, with regard to this reasonable and 
probable cause, why the defendant thought the plain- 
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tiffinsane. If you justify the statement, and say he 
was insane, even if every other ground failed, it 
seems to me that the doctrine laid down in 
the case in the Divorce Court, Lord Salisbury 
v. Greville Nugent, 50 L. T. Rep. (N. 8.) 160; 
160; 9 P. Div. 23, applies. There the judges held that 
particulars of undue influence need not be given. 
They put it a great deal no doubt on the practice of 
the Probate Court; but I think also upon this ground 
that it is impossible to give particulars of such a state- 
ment as that. Then when we come to the case of 
Hankinson v. Barningham, 9 P. Div. 62, Sir James 
Hannen there declined to order particulars of an alle- 
gation that a person was of unsound mind. It is true it 
was in the case ofa will, but all the reasons which he 
gave there, and which to my mind are excellent, apply 
here. He says in effect that he cannot order a man to 
give particulars of the evidence which he is about to 
adduce as to whether a person is of unsound mind or 
not. First of all beeause it is evidence only, and not 
facts; and secondly, if it were facts, why it is only in- 
creasing the expense to order particulars or circum- 
stances which might extend over years. That of 
itself would be a sufficient answer to this application. 
I think therefore that the application here for par- 
ticulars was wrong in the beginning, and that the mas- 
ter was right in refusing the application. Then un- 
fortunately the party who made that unfounded ap- 
plication to the master—a great part of which was ne- 
cessitated by his own foolish addition about the thing 
being a libel, which is utterly ridiculous—was not con- 
tent with the master’s decision,jbut went before Field, 
J. How he obtained the order from Field, J., we do 
not know. Ithink the order was inadvertently made, 
and therefore it was wrong. Then he went beforethe 
Divisional Court, and there the judges were divided 
in opinion; but then the application was wrong there. 
The case now comes before us, because the appellant 
was obliged to come here, according to our present 
decision, to get rid of the order. He was obliged to 
go to the Divisional Court to attempt to get rid of it, 
and he was also obliged to come here. I think we 
must allow the appeal. Inasmuch as we consider the 
master was right and every other step was wrong, and 
also that the whole difficulty has really been brought 
about by the plaintiff's having added a foolish claim 
to his first complaint, which did uot increase his real 
complaint, if he has any at all, I think the proper or- 
der here is that the appeal should be allowed. I think 
also that the plaintiff, who asked for particulars, 
should pay the costs of the application to Field, J., of 
the application to the Divisional Court, and of this 
appeal, the order to be put in this form, and the costs 
are to be the defendant’s costs in any event. 
Linney, L. J. This in substance is an appeal from 
an order made by Field, J., directing the defendant to 
give particulars of the reasonable and probable cause 
referred to in his pleadings. I confess that the form 
of order strikes me as curious. It seems to me to be 
open to the objection that it does not discriminate be- 
tween the matter to be proved and the evidence prov- 
ing it. The reasonable and probable cause is one of 
the most thorny subjects of which I have any knowl- 
edge. Itis mixed up with facts and law. If it was 
intended to draw a sharp distinetion between cer- 
tain sets of facts and certain other sets of facts, the 
order should have been worded so as to draw that dis- 
tinction. I should feel very great difficulty indeed in 
giving particulars in that order. I doubt very much 
whether anybody would see his way to do it clearly. 
I will not say he could not doit in such a way that the 
other side would not be content with it, but it would 
be very difficult to give the particulars. Having made 
this observation with regard to the wording of the or- 
der, 1 cannot think the wording can be right, even if 
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it is right in substance. The real ground however of 
my opinion is that this expression, “ reasonable and 
probable cause,”’ is immaterial; and that therefore 
there ought to be no particulars at all in this action. 
They are not wanted, I think it isan extremely unfor- 
tunate phrase in this action. Why it was introduced 
Ido not know. I suppose for some reason. It has 
created a discussion which turns out after all to be of 
very little use to anybody. The allegation in the 
pleadings being immaterial, it is one upon which, in 
my judgment, no particulars at all ought to be given. 
Upon that ground I think the order was wrong. I 
quite agree about the costs, and that the costs must 
be the defendant’s in any event. 

Lopes, L. J. It seems to me impossible to support 
this order. It isan order for particulars of reason- 
able and probable cause in an action where reasonable 
and probable cause, so faras I can see, has nothing 
whatever to do with the action. I propose only to 
deal with one of the causes of action—that is, the 
cause of action which the plaintiff sets up in respect 
toalibel. It appears that the defendant thinks he has 
two defenses to that cause of action, one “ justifica- 
tion’’ and the other “ privileged communication.” The 
justification,if proved,would be a complete answer. The 
privileged communication also might be a complete 
answer. The effect of a plea of that kind would be this: 
At the end of the plaintiff's case it would be submit- 
ted to the judge that the occasion was a privileged one. 
If the judge so thought, the burden would then lie 
upon the plaintiff to establish malice in fact. If he 
did not succeed in establishing malice in fact the ac- 
tion would fail. Therefore so far as I can see, reason- 
able and probable cause has nothing whatever to do 
with the matter. The defendant winds up, in this 
paragraph of his defense, that he had reasonable and 
probable cause for believing the plaintiff to be a luna- 
tic. Particulars of that reasonable and probable cause 
are now asked for by the plaintiff. I think it an ab- 
solutely immaterial averment. Being an absolutely 
immaterial averment, it would be highly improper 
that particulars should be directed. I also agree with 
what has been said with regard to the costs. 


——__——_—_—_—— 


INSURANCE—LIFE—ACTION, 


MAINE SUPREME JUDICIAL COURT. 
MAY 17, 1886. 


STOWE VY. PHINNEY.* 


Where a policy of life insurance is] made payable to the as- 
sured, his executors, administrators and assigns, for the 
sole use and benefit of the children of the assured, the 
beneficiaries cannot maintain an action at law against the 
company, butit can only be maintained by the legal 
representatives; and the company will not be charged as 
trustees in an action at law against one of the beneficiar- 
ies after the death’of the assured, where there had been 
no assignment and the insured died intestate. 


S. C. Strout, H. W. Gage and F. S. Strout, for plain- 
tiff. 


Drummond & Drummond, for trustee. 


Foster, J. The Union Mutual Life Insurance Com- 
pany issued a policy of insurance to Edmund Phinney 
for the sum of $4,000. By the terms of that policy the 
company expressly promised ‘‘to pay to Edmund 
Phinney * * * his executors, administrators or 
assigns, for the sole use and benefit of’ his four chil- 
dren therein named, and the survivor or survivors of 
them, the amount above named, after deducting there- 


*6 East, Rep’r, 325. 








from any indebtedness the company might have on 
account of this contract, within ninety days after no- 
tice and proofs of death. 

On the 31st day of October, 1884, Edmund Phinney 
died, leaving the four children surviving him, of 
whom the defendant is one. Thereafter within the 
time named for the payment of said insurance, this 
action was commenced. The plaintiff alleges that the 
defendant is owing him, and has summoned the insur- 
ance company as trustee. The only question presented 
is whether this company cun be legally held in this suit. 
An administratrix has been appointed upon the es- 
tate of the deceased. The defendant, since the com- 
mencement of this action, has assigned all his interest 
in the policy, and his claim upon the administratrix of 
the estate to the fund, toa third party, who claims 
that the fund cannot be legally attuched in this process, 
and that it is payable from the company to the admin- 
istratrix and not to this defendant. 

If the administratrix is the only party who could 
maintain this action at law upon this contract, it ne- 
cessarily follows that a payment by the company to 
any other party would not be justifiable, and conse- 
quently this suit could not be maintained as against 
the alleged trustee. It should be understood that we 
are not speaking of the rights of these parties other- 
wisethan in an actionat law. Whatever might be 
our decision, were this in its nature an equitable trus- 
tee process, as now provided by Rev. Stat., ch. 77, § 6, 
par. 10, where the remedy is more elastic and equit- 
able than in suits at law, it is unnecessary now to de- 
termine. 

Upon a careful consideration of the case, and from 
an examination of the authorities, we feel confident 
that the company is not chargeable in this pro- 
cess. It is the established general rule that a party is 
not chargeable in trustee process with respect to cred- 
its, unless he is liable in an action to the principal de- 
fendant. This test, it is true, is not always decisive, 
for there are exceptions to rule. The facts in this 
case however do not bring it within any of those ex- 
ceptions. The question then is, who is the party that 
can maintain an action upon this contract? 

Our attention has been called to the various decis- 
ions, not only in this but in other States, bearing upon 
the question, whether when a promise is made to one 
party for the benefit of a third, the latter can main- 
tain an action upon such promise. We donot how- 
ever consider it necessary, in arriving at a proper de- 
cision in this case, to enter upon that question, nor to 
extend the doctrine as laid down in Mellen v. Whipple, 
1 Gray, 317, to a case like this, where the express terms 
of the contract and the intention of the parties as ev- 
idenced by those terms must be the rule by which we 
are to be governed in our decision. 

The contract in this case was made by the company 
with Edmund Phinney, the deceased. By that con- 
tract the amount was made payable to him, his execu- 
tors, administrators or assigns, for the sole use and 
benefit of his four children. At his decease the ad- 
ministratrix of his estate. was the only party who 
could legally enforce that contract. The insurance, 
although for the sole use and benefit of the children, 
was payable, not to them, but by the terms of that 
contract to his own legal representative. The com- 
pany as well as the deceased was party to that con- 
tract. It is unlike those cases where, by the terms of 
the contract, it was expressly promised that the 
amount was to be paid, either absolutely or upon the 
happening of some expressed contingency to the bene- 
ficiaries themselves instead of the legal representative 
of the assured. 

- Thus in Martin v. tna Ins. Co., 73 Me. 25, the pol- 
icy was in the name of the wife on the life of her hus- 
band, the amount was made payable to her, her execu- 
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tors, administrators or assigns, if she survived her 
husband, otherwise to their children. The wife did 
not survive her husband, and the court held that by 
her death, the promise of payment to her, being con- 
tingent upon her surviving her husband, ceased, and 
was by the express provisions of the policy transferred 
to the children who became the sole beneficiaries, 
and the only parties who could avail themselves of 
the promise. 

- Another illustration from our own court is the case 
of Cragin v. Cragin, 66 Me. 517, where the deceased 
procured a policy of insurance upon his life “for the 
benefit of his wife and children,’’ and the same was 
made payable to them, the beueficiaries, their execu- 
tors, administrators or assigus;aud it was held that 
the insurance could not have been collected in the 
name of the administrator of the deceased, but that it 
was the property of the widow and children by virtue 
of the express terms of the contract. Soin Knicker- 
bocker Ins. Co. v. Weitz, 99 Mass. 159, the contract was 
between the company and the wife of the assured, and 
the amount was made payable to her, her executors, 
administrators or assigns,and in case of her death 
before that of the assured, it was payable to her chil- 
dren “for their sole use or to their guardian, if under 
age.” Ona bill of interpleader by the company the 
court say: ‘*She having died before the termination 
of the policy, and her husband having also died within 
the term, the policy, by its express provisions, was not 
payable to her representatives or assigns, but to the 
child or his guardian;” and that the latter was en- 
titled to recover the amount. 

On the other hand we find that when the contract is 
that it is to be paid to the representatives of the as- 
sured rather than to the beneficiaries, such represen- 
tatives are the only proper parties to maintain an ac- 
tion for its recovery. When collected the fund is held 
by them as trustees underan express trust for such 
beneficiaries as may be entitled toit. This doctrine 
is in harmony with the entire line of decisions upon 
this question, and is founded upon reason as well as 
authority. 

The question arose in Burroughs v. State Assur. Co., 
97 Mass. 359, where the policy was made payable tothe 
assured, his executors, administrators and assigns, for 
the use of his wife and children; during his life-time 
the assured, with the assent of the company, assigned 
the policy, and it was held that the assignee might 
maintain an action at law to recover the amount due, 
although the policy was expressed to be for the use of 
the wife and children, the plaintiff's right to recover 
at law resting upon the express contract between him 
and the insurers arising out of the terms of the 
policies and of the assignments to which they have as- 
sented. 

The next case was that of Campbell v. New England 
Ins. Co., 98 Mass. 400, in which the policy was made 
payable to the assured, his executors, administrators 
and assigns, for the benefit of a wife of the brother of 
the assured, who brought an action to recover the in- 
surancein her name as beneficiary. Objection to the 
maintenance of the action not having been seasonably 
taken, judgment was recovered in her name. Gray, 
J., says: ‘‘In the present case the plaintiff, though 
not the assured, was the person for whose benefit the 
policy was made, and was therefore the owner of the 
entire equitable interest, and might have maintained 
an action upon itinthe name and without the con- 
sent of the administrator, or if the latter had collected 
the amount of the policy, might have sued him forthe 
proceeds. The plaintiff had the equitable interest in 
the policy, although not the title to support an action 
at law in her own name against the insurers.”’ : 

In Gould v. Emerson, 99 Mass. 154, the policy was 
made payable to the assured, his executors, adminis- 











trators or assigns, for the benefit of his widow, if any, 
and his surviving child or children. The court there 
say: ‘‘Thecontract of the insurance company hav- 
ing been made with the assured, his executors, admin- 
istrators and assigns, the defendant, as his admin- 
istrator, might by law collect the amount of the pol- 
icy. 
Asif the question had not been sufficiently settled, 
it was squarely met in Bailey v. New England Ins. Co., 
114 Mass. 177. In this case the assured procured a pol- 
icy upon his life payable to him, his executors, admin- 
istrators aud assigns, for the benefit of his widow. 
Suit was brought in the name of the beneficiary 
against the company, and judgment was rendered in 
favor of the defendants. The court in referring to 
the previous decisions of Burroughs v. State Assur. 
Co., and Gou/d v. Emerson, make use of the following 
language: ‘The principle upon which these decis- 
ions rest is, that in policies of this kind the executor, 
administrator or assign becomes a trustee under an 
express trust, and the legal title being in him, he can 
maintain an action in hisown name against the com- 
pany. It therefore necessarily follows that the cestuis 
que trust cannot maintain such action, but must have 
their rights determined between themselves and the 
trustee in other forms of proceeding. This brings this 
class of trusts within the general rules governing all 
trusts, and renders the practice simple and uniform. 
To allow cestuis que trustto maintain actions in their 
own nanies might subject insurers to several suits on 
the same policy, or call upon them to determine who 
has the beneficial interest, or force them to resort toa 
bill of interpleader to ascertain the equitable rights of 
the parties."’ This case is cited in support of the de- 
cision in Unity Association v. Dugan, 118 Mass. 221, 
where the policy in that case was taken out by the as- 
sured for the sole use of his wife, and the court held 
that “not being a party to the contract, nor named 
therein as payee,she could not maintain an action at law 
thereon,” and that the sole right to sue at law upon 
the policy after the death of the assured would be in 
the administratrix of his estate, and that the associa- 
tion might safely have puid the amount of the policy 
to her. 

Stokell v. Kimball, 59 N. H. 14, isin accord with tho 
principles laid down in the foregoing decisions, hold- 
ing that where the policy is by its terms payable to the 
assured, his executors, administrators and assigns, the 
executor or administrator is a trustee or depositary to 
recover the money for the purpose of paying it to the 
beneficiaries. Our own court, in Cables v. Prescott, 67 
Me. 583, recognize the same doctrine where it is held 
that the contract vests in the party to whom it is made 
payable for the benefit of the cestui que trust. 

Nor does the case of Norris v. Massachusetts Ins. Co., 
131 Mass. 294, to which our attention has been called 
by the learned counsel for the plaintiff, militate 
against the conclusions arrived at in this case, or the 
other decisions to which we have referred. It will be 
found that the case was a bill in equity, in the nature 
of an equitable trustee process, and not an action at 
law. The remedy there is much broader and often 
times more efficacious, for while in such a proceeding, 
as in the case last named, even the entire equitable in- 
terest of the beneficiary may be reached and applied 
to the payment of his debt (Donnell v. R. Co., 73 Me. 
570; Phenix Ins. Co. v. Abbott, 127 Mass. 560), yet a 
merely equitable right is not attachable by trustee 
process in an action at law. Massachusetts Nat. Bk. v. 
Bullock, 128 Mass. 88; Drake Attach., § 457. 

Weare of opinion that the questions involved in 
this case have been so far settled by judicial decisions 
as torender any further expression of our views un- 
necessary. Recognizing as a fundamental doctrine of 
trustee process that the plaintiff does not, asa gen 
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eral rule, acquire any greater rights against the trus- 
tee than the defendant himself possesses, the excep- 
tions to which rule do not apply to the case before us, 
our decision is that the entry should be, trustee dis- 
charged with costs. 

Peters, C. J., Walton, Virgin, Libbey and Haskell, 


JJ., concurred. 
dinianenatiininepea 


NEW YORK COURT OF APPEALS ABSTRACT. 

ACCOUNT STATED—PART PAYMENT — PRESUMPTION. 
—(1) Defendant immediately after the receipt of an 
account stated, for goods sold to him, and which had 
been under his control and inspection for five months, 
made two part payments thereon, in the last of which 
heacknowledged that there was a balance still due, 
provided the goods still on hand were ‘‘up to the con- 
tract.’”? Held, that from the facts the law raised an 
implied agreement that the account was correct. 
Lockwood v. Thorne, 18 N. Y. 285, 292; Stenton v. 
Jerome, 54 id. 487; Quincy v. White, 63 id. 370, 377; 
Young v. Hill, 67 id. 162, 172; S. C., 23 Am. Rep. 997; 
Shackey v. Mansfield, 90 N. Y. 227; 5. C., 43 Am. Rep. 
61. (2) An account thus stated is not conclusive upon 
the party, but is simply prima facie presumptively 
correct, and may be impeached for auy error induced 
by fraud or mistake. Even by what was said in the 
letter containing the last payment the defendant as- 
sented that the account was correct, and the only 
right he reserved was to impeach it if the goods were 
not up to the contract. That right he would have had 
ifit had not been expressly reserved. If he could 
show that upon subsequent examination he discov- 
ered for the first time that the goods were not up to 
the contract, he could have alleged the facts in his 
answer and have recovered his damages. The plaintiffs 
did not place the defendant at a greater disadvantage 
by suing bim upon an account stated, than they would 
if they had sued him upon an open account for the 
goods sold, claiming the balance due, because by 
neither form of action could they cut off his counter- 
claim for breach of warranty, which was the only de- 
fense left to him, the goods having been received by 
him. June 1, 1886. Sampson v. Freedman. Opinion by 
Earl, J. 


PRACTICE—MOTION FOR RESTITUTION—DISCRETION. 
ARY ORDER—CODE, § 1292.—The court referred to in 
section 1292 of the Code of Civil Procedure, which pro- 
vides that when a judgment is set aside upon motion 
the court may direct restitution, etc., is the court 
which sets aside the judgment; and therefore when 
the judgment is set aside by the General Term, the 
motion for restitution should be made at the Genera} 
Term. (2) Delay in makingthe motion for restitu- 
tion is a question which appeals to the discretion of 
the court to which the application is made, and where 
there has been no abuse of that discretion this court 
will not review its action on that ground. Junel, 
1886. Market Nat. Bunk v. Pacific Nat. Bank. Opinion 
by Earl, J. 

SALE—DIVISIBLE CONTRACT.—Plaintiff and defend- 
ant made an agreement in writing as follows: ‘Sold 
to the following named parties Scotch pig iron to ar- 
rive as specified below: * * * 500 tons of Coltness 
pig iron at 36 per ton for shipment, to be due herein 
April next, 500 tons of Caulder pig iron at 34 per ton 
for shipment, to be due here in March next, payable 
on arrival here by four months’ note, indorsed by the 
above named parties, with interest added at 6 per 
cent.” Plaintiff made default in the outset as tothe 
delivery of the Caulder fron, but claimed to recover 
for the Coltness iron, as to which he was not in de- 
fault. Held, that the agreement constituted one en- 





tire contract, and was not divisible. Here there is a 
breach of the contract at the beginning; a failure to 
perform at the outset; and that breach justifies a re- 
scission by the vendee. But a rescission of what? 
Obviously of the entire contract. It must be that or 
nothing, since there are not two independent and sep- 
arate contracts, one of which may be broken without 
peril to the other, but a single contract which may 
be rescinded at the moment ofa breach so far as it re- 
mains wholly unperformed on both sides. The cases 
which seem to have misled the court below are 
founded upon peculiar equities growing out of the 
form of contract. They contemplate and require a 
performance in separable parts or divisions, and where 
the vendor delivers an agreed proportion which the 
vendee accepts aud payment therefor becomes im- 
mediately due, the right to recoveris at once com. 
plete, and is not forfeited by a later default. The 
contract in such case is called divisible or distributive, 
and the language is not objectionable if correctly un- 
derstood and applied. The rightof rescission or of 
abandonment where such a contract has been wholly 
performed on one side as to one of its separable parts, 
and that performance accepted onthe other, is lost 
and cannot be regained, for the right to the payment 
reserved has fully accrued and does not depend upon 
further conditions. Practically by the divisible form 
of the contract, and the joint act of the parties in de- 
livery and acceptance, the earlier stipulation is cut 
off and separated from the later, but nothing of the 
kind is possible where the vendor is in default at the 
outset. The vendee is not compelled to accept a part 
performance in the inverse order of his coutract, but 
only according to its terms; and where at its initial 
point the vendor is in default, the right to rescind or 
abandon belongs to the vendee, and necessarily and 
justly must apply to the whole contract remaining un- 
performed. Otherwise the one contract is split into 
two, each independent of the other. Substantially 
this doctrine has been recently decided. Norrington 
v. Wright, 115 U. 8.188. The reasoning of that case 
seems tous accurate and decisive, and we follow it 
without hesitation. June 1, 1886. Pope v. Porter. 
Opinion by Finch, J. 


STATUTE—‘‘ ENTERTAINMENT OF THE STAGE ”—CON- 
CERTS—LICENSE.—A statute enacts that “it shall not be 
lawful to exhibit to the public in any building, garden 
or ground,concert room, or other place or room within 
the city, any interlude, tragedy, comedy, opera, bal- 
let, play, farce, minstrelsy or dancing, or any other 
entertainment of the stage, or any part or parts 
therein, orany equestrian, circus or dramatic per- 
formance, or any performance of jugglers, or rope 
dancing or acrobats, until a license for the place of 
such exhibition for such purpose shall have been first 
had and obtained.’’ The Eden Musee has been in the 
habit of giving public concerts, which its counsel de- 
scribes as ‘“‘consistingof orchestral selections of a 
high character, in a room or alcove which opens at an 
elevation into a larger room or hall, and is on a level 
witha high gallery encircling said hall.” This care- 
fully drawn circumlocution avoids saying that the en- 
tertainment is upon a “ stage,’’ but the difference is 
rather in the language than the fact. The proof shows 
that the place is one of public amusement to which 
visitors are attracted by the entertainment offered, to 
,which an admission is charged, and which anybody 
may attend upon payment of the price. It is a pri- 
vate enterprise planned and accomplished for personal 
gain and profit like other places of public amusement 
seeking the public patronage. Without doubt it be- 
longs to the general class of cases contemplated by the 
statute as needing more or less of government super- 
vision and regulation, and so required to pay a license 





36 THE ALBANY LAW JOURNAL. 











fee. It is claimed however that it is neither an “en- 
tertainment of the stage”’ nor an exhibition of “ min- 
strelsy,”’ and thus not within the language of the stat- 
ute, but is merely a concert not named or iucluded 
within the section referred to. The appellant’s coun- 
sel traces to their origin what were known as min- 
strels, insisting that they were “strolling singers and 
musicians” wandering about the country, and “not 
to be confounded with the musical artist or with the 
performer in an orchestra having a fixed abode or 
domicile.” Evenif the test of difference between 
“minstrelsy ” and “ musician’’ was that one strolled 
and the other stayed at home, that one was a vagabond 
and the other a citizen, it is certain that the word 
‘*minstrelsy” has acquired a much wider meaning 
and is used in the statute inthat broader sense. The 
act of 1862 was confined to ‘‘ negro minstrelsy,”’ a 
phrase which designated a known and specifi¢ kind of 
musical entertainment, and so madethat and the 
opera the subjects of license regulations to the exclu- 
sion of what may becalled concerts. But by the act of 
1872 the word ‘“‘negro” was dropped and the word min- 
strelsy *’ purposely left to its broad and general mean- 
ing, without any qualifying or restrictive expression. 
It was as if the Legislature had declared that instead 
of limiting the regulation to one sort or kind of “ min- 
strelsy’’ it should thereafter apply to all sorts and 
kinds without limitation. So broad was the act, that 
in 1875 the Legislature deemed it necessary to spec- 
ially except from its operation private theatricals and 
church and Sunday school exhibitions and the like. 
The phrase “‘any other entertainment of the stage”’ is 
also very broad and comprehensive. Theatrical and 
operatic performances, minstrelsy and dancing had 
already been specifically named, and “any other en- 
tertainment of the stage” implied that there were 
others to be included. Was it meant that a boxing 
match on the stage of a place of public amusement did 
not need regulation and license, while an opera ora 
tragedy did? Takingthe statute in all its terms it 
evidently meant to include all classes of public ex- 
hibitions such as are usually conducted upon a stage 
for the observation and amusement of the public, and 
we see no good reason for narrowing or restricting its 
obvious scope and purpose. June 1, 1886. Mayor, etc., 
of New York v. Eden Musee. Opiniou by Finch, J. 


STATUTE OF LIMITATIONS — CONCEALED WITHIN 
Srate.—Defendant, who resided in Austriain May, 
1873, there accepted a draft and came to thecity of 
New York, where he has ever since resided. On 
reaching New York, for the purpose of concealing 
himself from his creditor, he hid himself under an as- 
sumed name. Plaintiff, in 1882, discovered defendant, 
demanded payment of the draft, and on refusal 
brought suit. Held, that the statute of limitations 
was a bar toarecovery. It is quite probable that the 
defendant perpetrated a fraud upon the plaintiff by 
concealing his residence from him, and that the stat- 
ute is resorted to by him to defeat a just claim. Yet 
the statute may have its operation. Its plain language 
cannot be perverted to remedy the hardship of any 
particular case. It is‘a benign statute, and the Legis- 
lature has written in it all the exceptions which sound 
policy dictated to it. It may frequently operate to 
defeat just claims and be used by dishonest debtors 
to escape the payment of honest debts. A cause of ac- 
tion may be barred before it is known tothe claim- 
ant. The debtor may purposely conceal it, and yet 
the bar of the statute must inexorably be applied. A 
debtor who has always resided within the State may 
abscond from his home and conceal himself within the 
State from his creditors, and yet no one will claim 
that such debtors are to be regarded as without the 
State, orthat such concealment will defeat the run- 





ning of the statute. The law gives a creditor six years 
continued presence of his debtor within the State 
after the cause of action has accrued, and that period 
has been deemed ample to enable the creditor to find 
his debtor and to put the machinery of the law in 
force against him. It would lead to great inconven- 
ience and leave the bench and bar without any certain 
rule, if in every case where a debtor has resided and 
continually been within this State for six years after 
a cause of action against him accrued, and the statute 
of limitations is interposed asa bar to an action to en- 
force the same, it could bea matter of inquiry and 
litigation upon disputed evidence whether the debtor, 
during any portion of the time, concealed himself 
fraudulently or otherwise, and whether the creditor 
used due diligence to find him. There are some cases 
in which what is now the first clause of the section 
above quoted was under consideration, and it became 
necessary for the courts to determine what was a re- 
turn or coming into the State so as to set the statute 
running wherein it was decided that the return must 
be open and notorious, and under such circumstances 
that the creditor could with reasonable diligence find 
his debtor and serve him with process. Little v. 
Blunt, 16 Pick. 359; Hill v. Bellows, 15 Vt. 727; Hys- 
inger v. Bullzell, 3 Gill. & J. 158; Didier v. Davison, 2 
Barb. Ch. 477; Ford v. Babcock, 2 Sandf. 518; Cole v. 
Jessup, 10 N. Y. 86; Dorr v. Swartwout,1 Blatchf. C. 
C. 179; 3 Pars. Cont. (6th ed.) 96; Ang. Lim. (2d ed.) 
216. A debtor might return to the State clandestinely 
for a few hours, in the night time, or on Sunday, or he 
might be in the State on his progress through it, and 
areturn of such a character which might be concealed 
from and unknown to the creditor, and which would 
afford him no opportunity by the use of reasonable 
diligence to serve his debtor with process, is held not 
to be a return to the State withinthe meaning of the 
statute. But ithas never before this case, so far as I 
can discover, been decided that where the debtor was 
continually in the State for more than six years after 
the cause of action accrued he was deemed to have 
been without the State, and thus the running of the 
statute defeated because he concealed his abode, and 
thus the creditor was unable to discover him and 
serve him with process. Sleght v. Kane, 1 Johns. Cas. 
76, and Poillon vy. Lawrence, 77 N. Y. 208, distin- 
guished. June 1, 1886. Engle v. Fischer. Opinion by 
Earl, J. [61 N. Y. Super. 71; 15 Abb. N. C. 72, re. 
versed. ] 


- Cope, § 381 — PARTNERSHIP ACCOUNTING.— 
Articles of copartnership under szal contained a cov- 
enant that “all losses happening to said firm, whether 
from bad debts, depreciation of goods, or any other 
cause or accident, and all expenses of the business 
shall be borne by the said parties in equal proportion.” 
In an action for an accounting, held, that the action 
was upon a sealed instrument within the meaning of 
section 381 of the Code of Civil Procedure. The sub- 
ject was very fully discussed in Peters v. Delaplaine, 
49 N. Y. 362, which was an action for specific perform- 
ance. In such an action equity acts or withholds its 
aid upon grounds peculiar to itself. A covenant to 
convey does not give an absolute right to a convey- 
ance, and an action seeking that relief depends upon 
other circumstances than the covenant and lies in the 
equitable discretion of the court. In the present case 
however the covenant and its breach gives the abso- 
lute right to a recovery of the resultant damages, and 
it is only in the mode of ascertaining them that equit- 
able aid is found useful. The substance of the action 
is to recover damages for a breach of covenant and is 
founded upon the sealed instrument. The illustration 
suggested by the learned trial judge of the nature of 
the action between joint obligors in a bond where one 
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has paid the whole debt may still serve further to elu- 
cidate our conception of the true rule. He says very 
correctly that the liability inter sese does not depend 
upon any covenant or contract between themselves. 
Their sole expressed contract is to pay the obligee. 
But suppose that in the bond there was inserted an 
express covenant running not to the obligee but to 
each other to bear respectively one-half of the debt. 
In such a case their mutual liability would depend 
upon no equitable doctrine but be fixed by an express 
covenant, which would by itself sustain and support 
the right of action. The covenant here is of that 
character. It is not one running to the creditors, as is 
the covenant of the ordinary bond, but one running 
to each other, and establishing their rights and duties 
as between themselves. June 1, 1886. Dwinelle v. 
Edey. Opinion by Finch, J. [12 Daly, 253, affirmed.] 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CRIMINAL LAW—LARCENY—PART OF GOODS NOT 
KNOWN.— Where a party feloniously took a coat which 
contained a watch in the pocket, of which he claimed 
not to be aware at the time of the taking, but which 
he appropriated, held, that he was liable for all the 
property taken by him. Neb. Sup. Ct., May 17. 1886. 
Stevens v. State. Opinion by Maxwell, C. J. 


LANDLORD AND TENANT—CHANGES IN BUILDING BY 
TENANT—WASTE.—The contention of the plaintiff is 
that a tenant, whether rightfully in possession or not, 
cannot, without the consent of the landlord, make 
material changes or alterations in a building to suit 
his taste or convenience, and if he does it is waste. 
The law is undoubtedly so setiled. ‘Any material 
change in the nature and character of the build- 
ings, made by the tenant, is waste, although 
the value of the property should be enhanced 
by the alteration.”” Kidd v. Dennison, 6 Barb. 
13; Douglass v. Wiggins, 1 Johns. Ch. 435; Story 
Eq. Jur., § 913; Will. Eq. Jur. 373. In Jackson v. An- 
drew, 18 Johns. 434, the court say ‘‘ that atenant can- 
not, under the pretense of advantage to the rever- 
sioner, change the nature of the buildings; and many 
cases show that such changes, though beneficial, would 
be waste.” ‘The ground on which alterations in de- 
mised premises, not prejudicial to the value of the 
property, have been declared waste, is that they change 
the identity of the estate.’’ Will. Eq. Jur., supra. 
“Ifa tenant makes any essential change in a dwelling 
he is liable in waste. Thusif he takes down a parti- 
tion and makes two rooms into one, or if he sets up a 
permanent partition, and makes one room into two, it 
is waste.” Wood Landl. & Ten. 704 “A landlord 
need not wait until waste is actually committed; for 
if he ascertains that the tenant is about to commit any 
act which would operate as a permanent injury to the 
estate the court will interfere and restrain him from 
doing such act; and whether he begins or threatens or 
shows an intention to commit waste, an injunction 
will be granted.’”’ Tayl. Landl. & Ten.,§ 691; Poert- 
ner v. Russel, 33 Wis. 193. Wis. Sup. Ct., May 15, 1886. 
Brock v. Dole. Opinion by Cole, C. J. 

334.] 


MASTER AND SERVANT—COURSE OF EMPLOYMENT.— 
The master is liable for the act of his herder in allow- 
ing sheep to trespass upon the lands of another 
land-owner, even though the herder has been 
expressly directed to keep the sheep off such lands. 
We do not agree with the counsel that the appellant 
was not liable for his sheep having trespassed upon the 
respondent’s land, if his herder willfully allowed it 





against his directions. A master is liable for the acts 
of his servant, done within the scope of his authority, 
although the servant disobeyed instructions. The 
former is only shielded from liability when the latter 
steps outside his general duty, and does an act to sub- 
serve his own interest or gratify his passions. If the 
herder in this case had driven the sheep upon the re- 
spondent’s land to vex, annoy and harass the respond- 
ent—had done it to indulge in his own malevolence— 
the appellant would not have been liable, unless he 
was privy tothe act; butif he did it to advance the 
appellant’s interest—did it to enable the sheep to 
thrive, and thereby gain an advantage to the appel- 
lant—the latter would be liable, although the act was 
willful. It is said to be a universal rule that whether 
the act of the servant be of omission or commission— 
whether his negligence, fraud, deceit or perhaps even 
willful misconduct, occasion the injury—so long as it 
be done in the course and scope of their employment, 
his master is responsible is damages to third persons. 
And it makes no difference that the master did not 
give special orders; that he did not authorize, or even 
know, of the servant’s act or neglect; for even though 
he disapproved or forbade it,so long as the act was 
done in the course of the servant’s employment he is 
none the lessliable. Schouler Dom. Rel., § 637. And 
in Shearman & Redfield on Negligence it is said that 
‘there is no such rule of law as that the master is not 
liable for the willful and wrongful acts of his servants, 
though such a doctrine has often been propounded in 
judicial opinions. There are many cases in which a 
master must be held liable for such:acts, and there are 
numerous decisions holding him so liable, which com- 
mend themselves to every man’s sense of justice. The 
true ground upon which a master avoids liability for 
most of the willful acts of his servants, when unau- 
thorized by him, is that they are not done in the course 
of the servant’s employment. When they are so done 
the master is liable for them.’’ § 65. The herder 
in this case had charge of the sheep. It was his 
duty to keep them off the respondent’s land, and 
whether he negligently or willfully violated it, can- 
not, it seems to me, shield the appellant from liability 
for the damages done the respondent,so long as the 
act was within the course of the herder’s employment. 
If he was the appellant’s servant while doing the act, 
the latter is responsible; but if he were a principal in 
the transaction—were his own master, were doing the 
act upon his own responsibility, and to accomplish 
private ends—he alone is liable. The question to be 
determined in such cases is whether the party commit- 
ting the act was in fact a servant, or was a principal 
in the affair. The rule of respondeat superior is appli- 
cable, and if the servant transcends the bounds of his 
authority he becomes pro hac vice the superior, and the 
only one that can be made to respond to the injured 
party. I distinguish between the willful doing of an 
act in such case and doing of it maliciously. The for- 
mer may imply that it was done through stubbornness 
and obstinacy, but not necessarily for any ulterior pur- 
pose, while the latter implies that it was done with an 
intent to injure. The one exhibits a set purpose to do 
the thing itself; the other to do it in order to gratify 
hatred or ill-feeling. It was the appellant’s duty to 
keep his sheep off the respondent’s land. He was no- 
tified to do so, and if he employed ineffectual means 
to do it he should be responsible unless he were pre- 
vented by means over which he had no control. The 
herder may have acted willfully in the matter, but so 
long as he kept within the limit of his employment 
the appellant was answerable for his acts. Whart. 
Neg., §171. Whether the herder was pursuing the 
course of his employment or not, when he permitted 
the sheep to eat off the respondent’s grass, was a ques- 
tion for the jury. Their finding that he acted will- 
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fully in regard to the matter would not have been suf- 
ficient unless they should also find that he was acting to 
subserve a private end. Rounds v. Delaware, L. & W. 
R. Co., 64 N. Y. 129; Whart. Neg., supra. Oreg. Sup. 
Ct., May 17, 1886. French v. Creswell. Opinion by 
Thayer, J. 


NEGLIGENCE—MACHINERY—NEW INVENTION. 
—An employee who engages in the service of a railway 
_company in the running of its trains is presumed to 
do so with a knowledge of the dangers incident to 
such service, and he assumes the risks of its ordinary 
hazards. An employer is not bound to furnish for his 
workmen the safest machinery, nor to provide the best 
methods for its operation in order to save himself 
from responsibility from accidents resulting from its 
use. If the machinery be of an ordinary character 
and in sound repair, and such as can with reasonable 
care be used without danger to the employee, this is 
all that isrequired. When the court instructed the 
jury for the plaintiff that the law requires a rail- 
road company to use reasonable and ordinary care and 
diligence in providing and maintaining reasonably 
safe structures, tracks, side tracks, switches, turnouts, 
etc., and if it fails to do so, and an injury happen in 
consequence thereof to an employee in the exercise of 
due and reasonable care, then the railroad company 
would be liable, the jury must have understood from 
the instruction that the railroad company was abso- 
lutely required to use blocks in its switches and 
turn-outs. There was no other negligence charged in 
the declaration to which this instruction could refer. 
Had it been proven that an unblocked switch or turn- 
out was unsuitable or unsafe, or that defendant had 
not used proper care and skill in constructing its turn- 
out or switch at Bureau Junction, a different question 
might be presented; but such was not the case. It is 
apparent from the evidence that unblocked switches 
have been in use on the various railroads all over the 
country for years, and it isa fair inference from the 
evidence that the blocking of switches is yet but an 
experiment. The inventionis yet in itsinfancy. At 
al! events the utmost that can be claimed for the new 
appliance is that where blocks are used it may be safer 
for the employee than where the switch is constructed 
according to the old plan. Conceding this to be true, 
as we have seen from the authorities cited, the failure 
to use the new device does not render the company 
liable. It must appear before the defendant can be held 
liable that the switch or turn-out, as constructed and 
used, was not reasonably safe, or that it was not con- 
structed with the usual care and skill. An employer 
is not required to change his machinery in order to 
apply or adopt any new invention. Whart. Neg. 213. 
The fact that afew of the railroads of the country 
have adopted the new device, or that the defendent 
has used it.ona part of its road, is not enough to estab- 
lish its utility, and establish negligence in every other 
road that adheres to the old system. The old system 
of constructing switches must be condemned; it must 
appear that unblocked switches are unfit for the pur- 
pose for which they are constructed. It is not enough 
to prove that in the opinion of witnesses blocked 
switches are safer for the employee, as the law does 
not require the lawyer to furnish absolutely safe ma- 
chinery, orthe most approved pattern; he is only re- 
quired to furnish that which is shown to be reason- 
ably safe and proper for the purpose for which it is con- 
structed. Ill. Sup. Ct., May 15, 1886. Chicago, R. I. & 
P. Ry. Co. v. Londergan. Opinion by Craig, J.; Mal- 
key, C. J., Shope and Magruder, JJ., dissenting. 


NEGLIGENCE—DANGEROUS STRUCTURE. — In 
an action for personal injuries sustained while clean- 
ing out an oven for the defendant, caused by the fall- 
ingin of the oven, before the plaintiff could be enti- 








tled to recover it must be shown that the defendants 
knew, or ought to have known, of the dangerous con- 
dition of the oven, and that the plaintiff did not know 

or could not reasonably be held to have known of the 
defect, if such it was, which led to the injury. Knowl. 
edge on the part of the defendants, or such lack of it 
as would render them culpably liable, and ignorance 
on the part of the plaintiff of the alleged danger of de- 
fect, are essential prerequisltes to the maintenance of 
this action. Beach Contrib. Neg., § 123; Shearm. & 
Redf. Neg.,§ 99. Thus in the recent case of Griffiths 
v. London & St. Katharine Docks Co., 12 Q. B. Div. 
495, afterward affirmed in the High Court of Appeal, 
13 id. 259, the plaintiff at the time of the accident was 
in the employment of the defendant company, when 
one of the large iron doors upon the defendant's 
premises, where the plaintiff was at work, suddenly 
gave way and fell upon the plaintiff; the court here 
say: ‘‘ If the master employs a servant to do work for 
him, not knowing of any special or latent danger in 
the work, the servant takes the consequences of any 
danger there may be in it. The master does not mis- 
lead the servant, but only avails himself of his volun- 
tary service. On the other hand, ifthe master knows 
of danger which the servant does not, it is clearly the 
duty of the master to communicate his knowledge of 
the danger to the servant. If the master requires the 
servant to do something out of the ordinary course of 
his employment, and dangerous, the servant may dis- 
obey him. It is clearly the duty of the master to com- 
municate a danger which he knows and which the 
servant does not. It is necessary to allege that the 
servant does not know of the danger, because if the 
servant knows of the danger, and does the act which 
may and does cause injury to him, he has nothing to 
complain of, and cannot bring an action for the dam- 
age sustained.’”’ Welfare v. Brighton Ry. Co., L. R., 
4 Q. B. Div. 696; Priestly v. Fowler, 3M. & W. 1; In- 
dianapolis R. Co. v. Love, 10 Ind. 554; Wright v. N. 
Y. C. R. Co., 25 N. Y. 566; Hayden v. Smithville 
Manuf. Co., 29 Conn. 548; Buzzell v. Laconia Manuf. 
Co., 48 Me. 113; Hull v. Hall, 78 id.; S. C., 4 East. Rep. 
395. Me. Sup. Ct., May 17, 1886. Nason v. West. 
Opinion by Foster, J. 


NEGLIGENCE—NOTICE OF INJURY—CONDITION PRE- 
CEDENT.--A horse railroad company was required by its 
charter to grade and keep in repair the surface of the 
street fora space not less than two feet in width on 
each side of each rail. Held, that where an injury was 
caused by the defective condition of such part of the 
street the company was entitled, before being liable 
to a suit, to written notice of the injury under the 
statute (Session Laws of 1883, p. 283), which provides 
that no action for an injury from a defective highway 
shall be maintained against any town, city, corpora- 
tion or borough unless written notice of such injury 
and of its nature and the place of its occurrence shall 
be given within sixty days. The complaint we must 
treat as a complaint founded upon the statutory lia- 
bility of the defendant, and before the plaintiff can 
enforce its provisions against the defendant he must 
perform his own duty under it; he must give the writ- 
ten notice prescribed; and the giving of such notice is 
a condition precedent to his right to maintain the ac- 
tion. This has been so often and so recently decided 
that it needs no further consideration. Hoyle v. 
Town of Putnam, 46 Conn. 61; Shaw v. City of Wa- 
terbury, id. 266; Cloughnessey v. City of Water- 
bury, 51 id. 405; Wall v. Toomey, 52 id. 35. Conn. 
Sup. Ct., Feb. 12, 1886. Fields v. Hartford, etc., Horse 
R. Co. Opinion by Granger, J. 

WATER AND WATER-COURSE—RIPARIAN OWNER— 
GRANT FROM UNITED STATES — TITLE TO BED OF 
STREAM—PRESUMPTION.—The owner of the bank of a 
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navigable stream by purchase from the Uuited States 
is presumed to be the owner of the bed of the stream 
in front of his purchase to the middle or thread 
thereof, and the same presumption arises in favor of 
the owner of such bank in all cases, however such 
owner acquires his title; but the presumption in the 
case of owners not deriving their title directly from the 
government is not conclusive. The owner of lands bor- 
dering upon a navigable stream, and of the bed of the 
stream in frout of the lands, may separate the owner- 
ship of the lands upon the bank of such stream from 
the ownership of the bed of the stream, and convey 
the shore and bank to one grantee and the bed of the 
stream to another. When the owner of lands border- 
ing upon a navigable stream makes a deed as to such 
lands, the boundaries mentioned in which include the 
whole of the bank and shore along the stream for the 
whole length of the lot conveyed, there arises a pre- 
sumption that the grantor intended to convey, and 
did convey, all his rights to the bed of the stream in 
front of the lands described in the deed to the middle 
of such stream; and that presumption can only be re- 
butted by an actual reservation in the deed, or by the 
production of such facts and circumstances in evi- 
dence attending the making of the conveyance as 
clearly show an intention to limit the grant to the ex- 
act boundaries fixed by the description in the deed. 
Wis. Sup. Ct., Apri 6, 1886. Norcross v. Griffiths. 
Opinion by Taylor, J. [27 N. W. Rep. 606.] 


WILL—CERTAINTY AS TO DEVISEES.—A bequest “for 
the special benefit of the worthy, deserving, poor, 
white, American, Protestant, Democratic widows and 
orphans residing in the town of Bridgeport, Connecti- 
cut,” is not void for uncertainty as to the persons in 
the class named. It isa matter of common knowledge 
that there isa political party known as the Demo- 
cratic party, to which a large portion of the voters in 
every one of the States adhere; which they support 
by speech and act, by advocating its principles and 
voting for its candidates for office; and that the de- 
termination of the question as to what persons and 
principles shall be in the ascendant in government for 
the time being depends upon the belief of the voter 
that the speech and the act of the candidate are true 
indexes of his opinion. The trustees are to inquire 
and decide concerning a given man, whether they be- 
lieve that he adhered to and supported the prin- 
ciples of the Democratic party; and they may 
well rest upon reasons which are sufficient to 
control the general mind of voters in a matter of the 
highest importance. They may be ‘‘orphans.’’ This 
word describes a child who has lost one or both of its 
parents. He may be extremely young, and so of 
course without character, religious belief or political 
principles; and as by law neither women nor children 
vote, so in the common speech neither are said to 
have Democratic or other political principles. There- 
fore it must be determined to have been the intent of 
the testator as to an orphan not of sufficient age to 
have acquired a character, that he should have been 
born of white, American and Protestant parents, of a 
Democratic father, and be destitute; and as to a 
widow, that she should be worthy, deserving, poor, 
white, American, Protestant, and have had a Demo- 
cratic husband. Conn. Sup. Ct., Feb. 13, 1886. Beards- 
ley v. Selectmen of Bridgeport. Opinion by Pardee, J. 
(3 Atl. Rep. 557.] ’ 


AFTER-ACQUIRED PROPERTY—REVOCATION.— 
When it appears to have been the intention of a tes- 
tator that all after-acquired property should pass by 
his will, a conveyance of all the estate previously de- 
vised by atrust deed containing a power of revocation 
which is subsequently exercised and the title revested 


in the testator, does not operate as a revocation of the 

will; and upon the revesting of the title in the testator 

the estate is subject to the will, and the interest of the 

devisee exists if no conveyance had been made. It 

was formerly essential to the validity of a devise of 

freehold lands that the testator should be seised 

thereof at the making of the will, and that he should 

continue so seised, without interruption, until his de- 

ceuse. If therefore the testator subsequent to his will 

by deed aliened the lands which he had disposed of 

by his will, and afterward acquired a new freehold es- 

tate in the same lands, such newly-acquired estate did 

not pass by the devise, which was necessarily void. 1 

Jarm. Wills, 147. The will was regarded in law in the 

nature ofa conveyance of the land devised. It could 

operate only upon land in which the testator had an 

interest at the time ot the execution of his will, and 

consequently after-acquired real estate could not pass 

byit. George v. Green, 13 N. H. 521. When the con- 

veyance subsequent to the devise, though made for a 

partial purpose, embraced the entire fee-simple or the 

whole estate of freehold which was the subject of the 

devise, the rule under the old law was that the con- 

veyance, though limited in its purpose, and though it 

instantly revested the estate in the testator, produced 

a total revocation of the devise. 1 Jarm. Wills, 148. 

A conveyance by the devisor subsequent to the devise 

—except in mortgage or for the purpose of partition’ 
—of the estate devised, removes it from the operation 

of the will, and of necessity operates as an ademption 

of the subject of the devise, and in effect as a revoca- 

tion of the willpro tanto. If the alienation is partial 

the revocation is partial, and if the alienation is of 

the entire estate, it is in effect a total revocation of 
the testamentary disposition of the estate; not be- 

cause of any infirmity or want of operative force in 

the will, but by reason of the withdrawal of the en- 

tire estate from its operation. Marston v. Marston, 

17 N. H. 503, 506. And as formerly, no after-acquired 

real estate could pass by a will, a conveyance of the 

entire estate was regarded as an absolute revocation 

of the testamentary disposition of property. In Eng- 

land since 1837, by the statute of 1 Vict., ch. 26, no 

will is revoked by any presumption of an intention on 

the ground of achange of circumstances, and every 
will is construed to speak and take effect as if it had 

been executed immediately before the death of the 
testator, unless a contrary intention appears by the 
will. Soin this State many of the conditions upon 
which the doctrine of implied revocation was formerly 
based in England no longer exist. Under this altera- 
tion of the common law (Loveren v. Lamprey, 22 N. 

H. 434) any form of words showing the intent of the 
testator to devise all the estate which he should own 
at the time of his decease, passes all his property, real 
and personal, whether owned at the time of making 
the will or acquired afterward. If a testator, after 
executing his will, makes a conveyance of land specifi- 
cally devised, and subsequently becoming re-vested 

with the title, is the owner of the same land at his de- 
cease, it passes by the will as if there had been no 

alienation. But at common law such conveyance op- 
erated as an absolute revocation of the will as to the 
estate conveyed, although the testator died seised of 
the identical estate which he possessed at the making 
of the will. N. H. Sup. Ct., March 12, 1886. Morey v- 
Sohier. Opinion by Clark, J. [5 East. Rep. 203.] 


DEVISE—LIFE ESTATE—INTENTION — Where a 
will devised to A. the ‘‘north end of the house, the 
north kitchen, and what she needs of the smoke-house 
and lumber-house, and as much land as she can work 
her hands on,” and the same will devised the same 
land to B., it was held, that A. only took a lise estate, 








B. the remainder in fee. Unquestionably if this de- 
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vise in the defendant had stood alone in the will, by 
virtue of the act of 1784, Code, § 2180, she would have 
taken the fee simple therein. For the act provides: 
“When real estate shall be devised to any person, the 
same shall be held and construed to be a devise in 
fee simple, unless such devise shall, in plain and ex- 
press words, show, orit shall be plainly intended by 
the will, or some part thereof, that the testator in- 
tended to convey an estate of less dignity.” But the 
statute, while prescribing a rule of construction, still 
leaves the question open as to the intention of the tes- 
tator, to be colleeted from the whole provisions of the 
instrument. The main and leading intention of the 
testator, to be gathered from the will, is to give the fee 
simple to his son Johnin the home place, which in- 
cluded the dwelling-house, and the devise of one end 
of the house, etc., and ‘‘as much land as she can em- 
ploy her hands on, and what she needs of the barn and 
stable,’’ was secondary, and must be construed to be 
in subordination to the general devise of the whole—a 
different construction would derogate from what was 
the manifest intention of the testator, that is, that 
John shall have the fee simple of the home place. 
This interpretation is in accordance with the doctrine 
announced by the court in Ross v. Toms, 4 Dev. 376, 
where it is held “when there is a particular and a gen- 
eral paramountinterest apparent in the same will, and 
they clash, the generalinterest must prevail.’’ N. C. 
Sup. Ct., Feb. Term., 1886. Leeper v. Neagle. Opinion 
by Ashe, J. (93 N. C. Rep. 338.] 


——— 


NEW BOOKS AND NEW EDITIONS. 


LAw CopE oF GORTYNA IN KRETE. 


Text Translation, Comment, by Augustus C. Merriam. Bal- 
timore, 1886. 


In 1884 came to light one of the’most interesting of all 
the monuments of antiquity and one promising much 
to our correct understanding of early institutions. It 
seems the occupier of a mill stream at Hagioi Deka, in 
Crete, turned off the water and discovered in the bed 
some stone blocks, bearing an inscription. The atten- 
tion of several savants, Doctors Halbherr and Fabri- 
cius was called to these,and they were found to be the 
fragments of a very ancient Cretan Code, perhaps the 
very one familiar to Lykurgos, Solon and others of the 
vowoGerat. 

Ever since this discovery many minds have been di- 
rected to deciphering the archaic contents of these 
fragments. The most celebrated editions are those of 
Professor Comparetti of Florence, of Dr Fabricius, of 
Lewy, of Beruhéft, of Biicheler and Zittelmann, the 
Baunaks and perhaps several) others. These are all 
foreign editions. 

The edition now before us for notice is wholly Amer- 
ican. It is reprinted from Vol. I, No. 4, and Vol. II, 
No. 1, of the American Journal of Archaeology, and 
was evidently made prior to the first English edi- 
tion. 

The London Law Quarterly for April last had a 
very complete historical notice of what it calls ‘The 
Twelve Tables of Gortyn”’ and the text of the first 
English translation, from no less a pen than Professor 
Roby’s. It may be well for the inquiring reader to 
turn there. In Mr. Merriam’s American edition these 
jaws are more properly called the Law Code of the 
Kretan Gortyna. Gortyna wasatown mentioned by 
Homer, and its laws, from the very dawn of our civil- 
ization, played an important part in Greek legislation. 
The date of the Gortyna laws is placed about 400 B. 
C. or midway between the Roman XII Tables (B. C. 





451) and Plato’s Laws. Mr. Merriam would seem to 
incline to an earlier date for the fragments. 

Professor Roby states that in their character and 
extent, these tables take the lead of all legal inscrip- 
tions, either of Greece or Italy. Certainly they are 
the most complete. The fragmentary character of the 
Roman Decemviral Code has long been a subject of 
great regret to scholars. Now after all it seems as if 
the early Greek laws, once almost wholly disregarded 
because of their incompleteness, were destined to 
spring into notice after a lapse of almost the whole 
period of Roman law,and actually to point the way to 
the solution of the most interesting and profound 
problems of comparative jurisprudence. What a vin- 
dication of the almost inexhaustible resources of the 
Hellenic race! 

The London Quarterly translation does not give 
the Greek text as does the American edition, but it is 
interesting to compare the several translations, Eng- 
lish and American. In some points they greatly dif- 
fer, but this is not strange, the original dialect being 
wholly archaic and the alphabet of only eighteen let- 
ters. It is written Bovoerpodniov, (ox-turning-wise) 7. e. 
from right to left and the succeeding line from left to 
right and so on continuously. Mr. Merriam, with the 
modesty of a true scholar, disclaims infallibility for 
his excellent and sonorous translation, conceding 
that the ultimate solution of the text demands much 
exegetical work. He has given the subject more crit- 
ical attention however than has even Professor Roby. 


DEWEY ON CONTRACTS FOR FUTURE DELIVERY. 


A Treatise on Contracts for Future Delivery and Commer- 
cial Wagers, including ‘‘Options, Futures and Short 
Sales.’ By T. Henry Dewey, of the New Youk Bar. 
Baker, Voorhis & Co., publishers, 6¢ Nassau street, N.Y. 
1886. Pp. xvi, 385. 


The object of this work is to make clear ‘tthe dis- 
tinction between open board of trade transactions for 
future delivery” and “bucket shop” business. To this 
end the author has classified the cases involving the 
subject-matter as follows: Chapter 1, Wagers; 
chapter 2, Wagers between principals; chapter 3, 
Fact and circumstances which have been consid- 
ered by the courts as indicating an intention to wager; 
chapter 4, Evidence divided into three rules and con- 
sidered-in reference to subjects treated of in chapter 
38; chapter 5, Wagers considered in reference to bro- 
kers and commission merchants, reduced to five rules, 
and under each rule the English and American cases 
are considered. It will no doubt be found useful asa 
compendium of thelaw relating to the particular 
class of contractstreated of, but we cannot avoid 
coming to the conclusion that it is written in their de- 
fense. In our opinion gambling, whether done on the 
“Exchanges”’ or in ** bucket shops,”’ is equally ille- 
gal and should be dealt withaccordingly. Theauthor 
contends that in a case where the contract is in writ- 
ing, and the understanding that no delivery isto be 
made is not expressed, parol evidence is inadmissible 
to establish that fact. We do notso understand the 
rule. The evidence is admissible, not for the purpose 
of contradicting the agreement in writing, but for the 
purpose of showing that the intent of the parties was 
merely to gamble; notwithstanding it may have the 
effect to vary the terms of the writing; see pp. 54-7. 
Again it has been held that evidence to establish any 
defect of this character (illegality) in the alleged con- 
tract does not come within the spirit or the letter of 
the rule excluding parol evidence. Jones on Construc- 
tion of Contracts, § 191, citing authorities. See also 
Kreigh v. Sherman, 105 Ill. 49, and the very recent case 
of Stewart v. Garrett, Md. Ct. App, 4 Atl. Rep. 399. 
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ALBANY, JULY 17, 1886. 





CURRENT TOPICS. 


will have celebrated the two hundredth anni- 
versary of the founding of the city. This will be 
done with a magnificence and an expense never 
paralleled at the north. One procession alone will 
cost above ten thousand dollars. In our opinion, 
it would be much better to bestow this large sum in 
some lasting memorial —a bronze statue of Philip 
Schuyler for our park, for example. But the very 
manner of the celebration is a survival of the ancient 
Dutch love of civic display, with its allegorical 
ships and fountains of wine—the latter on this 
occasion being faintly but efficiently indicated by a 
thousand saloons where lager-beer is dispensed. 
Few cities of this country have been so influential 
in its general affairs, and few have so distinctly 
preserved the characteristics of its founders, as 
Albany. Albany is to this day distinctly Dutch, al- 
though surrounded by Yankees and Puritanism — 
Hudson, settled by the Nantucket whalers, and 
Troy, founded by men from the east, both within a 
century. Not to speak of such a trifling matter as 
the habit of going to bed early, and of digging a 
canal as soon as the State was rich enough, our city, 
we believe, cherishes and exemplifies the love of 
liberty and of country, the thrift, the peaceableness 
and the integrity which were the predominant 
characteristics of the sturdy men who planted the 
infant colony. Old Albany physically is nearly 
passed away. A few weeks ago the second oldest 
house — of the seventeenth century —was demol- 
ished to make way for a superb new building, and 
this very week our city’s most ancient and peculiar 
characteristic —the customary out-door market in 
State street, answering in modern times no purpose 
but to litter up that magnificent avenue with horse 
dung, sheep’s pelts and rotting vegetables, and to 
play into the hands of hucksters pretending to be 
farmers — has wisely been abolished by our mayor, 
John Boyd Thacher. Our old capitol disappeared 
some five years ago, and marked the growth of the 
State in a surprising manner. The old building, 
erected in the early part of the present century, cost 
only about one hundred and ten thousand dollars, 
and yet the State was so small and poor that it had 
to resort to a lottery to raise the money to complete 
it --nominally for the “improvement of Hudson's 
river;” while we have already spent some seventeen 
millions on the new capitoi, and no one has felt it. 
The old North Dutch Church remains, of which 
Halleck sings in “The Croakers:” 


gi we again address our readers, Albany 
) 


“ Long has proud Albany, elate, 
Reared her two steeples high in air, 
And boasted that she ruled the State 
Because the Governor lives there.” 


Vou. 34— No. 3. 





Its sway however is divided with the spire of a 
neighboring Presbyterian Church, surmounted by a 
gilt codfish weather-vane, supported by a gilt pump- 
kin, emblems respectively of Massachusetts and Con- 
necticut, whose people established the church; with 
the tower of St. Peter’s Episcopal Church, unrivalled 
for beauty ; the growing walls of the Episcopal Cathe- 
dral, and the lofty spire of a grand Roman Catholic 
Cathedral. Our new capitol is a conglomeration of 
nearly every conceivable order of architecture, but in 
the new City Hall we have a building appropriate to 
the traditions of the spot where it stands, with steep 
roofs to shed the snow that seldom falls. Albany 
has produced many men of mark in politics, in 
religion, in medicine, in the fine arts, in literature, 
in education,and in trade, of whom it is not within 
our province or space to speak, but we may point 
with especial pride to the pre-eminence of her 
lawyers. Her bar has always been the most distin- 
guished of the State after the city of New York, 
and has only yielded to that because of her smaller 
population. Not to speak of the living, nor to go 
beyond our own recollection, what bar can parallel 
the names of Nicholas Hill, Ira Harris, Rufus W. 
Peckham, Lyman Tremain, Peter Cagger, John H. 
Reynolds, Henry Smith, Grenville Tremain, William 
J. Hadley and Samuel Hand. They have some 
worthy successors among the living, and we have 
faith to believe that there are among the younger 
members of the bar some who will prove fit to 
carry forward the banner of our progression with 
credit and distinction. Of legal journalism, it may 
be permitted us to plume ourselves a little on the 
fact that the ALBANY Law Journat was the pioneer 
of its class, We ourselves may possibly not be here 
on the next bi-centennial celebration, but the Jour- 
NAL will be, no doubt. As ‘‘Coco,” says in ‘‘The 
Mikado,” ‘we shall not be there to see the fireworks, 
but they will be there all the same.” This is too 
grand an occasion to be allowed to pass in cold 
prose, and so ‘‘ we drop into poetry,” and attest our 
enthusiasm by the following, recently published in 
the Albany Evening Journal: 


OLtp ALBANY. 


Quaint and sturdy burgomasters, 
In the simple olden time, 
Bravigpg maritime disasters, 
Left their chilling northern clime— 
Bearded men in leathern breeches, 
Men of faith and courage rare, 
With long pipes and solemn speeches, 
Sailed before the soft south air, 
Sziled up this mysterious river, 
Listening to the forest’s roar, 
While the Indian's painted quiver 
Gleamed along the wooded shore; 
Till at length their journey ending, 
They espied a fertile plain, 
Trees to gentle breezes bending, 
Green turf fed by mellowing rain. 
Here they builded gabled dwellings, 
And upon the roof the vane 
Veered and rattled in the swellings 
Of the wind that stirred the grain. 
Graceful elms o’erhung the gables, 
In the field was nodding corn; 
Almoner of bounteous tables 
Rang at noon the welcome horn. 





THE ALBANY LAW JOURNAL. 








Pipe in mouth they sat there sleeping, 
Sitting on their vine-clad stoops, 
While with rippliug prows camecreeping 
Up the river quaint old sloops. 
Here with corpulence redundant — 
Life with many blessings fraught — 
Crowned with benefits abundant 
They long smoked and ate “ saur kraut.” 
In the ancient cemetery 
Peaceful rest their mouldering bones, 
Far from strifes tumultuary, 
Under quaintly carved headstones. 
But the city of their founding 
Does in strength and beauty thrive. 
And in reverence abounding 
Keeps their memory alive. 
Still their river, gently gliding, 
Laves with lapping waves the sands; 
Still behind their dim hills hiding 
Sinks their sun to other lands. 


The death of David Davis has removed one of the 
most original, forcible and independent of Ameri- 
can characters. He was one of the peculiar pro- 
ducts of our soil. Starting out a poor boy, he died 
a very rich man, by virtue of wise investments; born 
and reared in obscurity, he rose to a seat on the Su- 
preme Court bench, and the temporary vice-presi- 
dency ofthe republic. He was asingular combination 
of personal frugality, business sagacity, broad com- 
mon sense, large legal learning, shrewd humor, im- 
perturbable good temper, perfect independence, and 
apparent absence of ambition. He graced the 
bench of our highest court by his wisdom and im- 
partiality. He was one of the few men in public 
life who have uniformly been indifferent and supe- 
rior to party considerations. When he was in the 
Senate, it was the fashion of the newspaper cor- 
respondents to laugh at his independence, and 
crack their unfailing joke about his always being 
“‘on the fence,” as if it were not rather a virtue to 
keep himself in a position to take the better side 
or perhaps to take neither. It made no difference 
to the strong man, however; he always did just as 
he had a mind, and we believe he always did what 
he thought was right. He was one of the sort who 
think him 

“ A slave who dares not be 
In the right with two or three,” 
or all alone, for that matter. If he would have 
allowed politicians to coach him and use him, he 
might perhaps have risen to higher, station, but he 
could not have been more worthy of honor. His 
faculties, attainments and characteristics made him 
an ideal judge, and we should have been glad if he 
had chosen to remain where his predominant trait 
of independence was a recommendation rather than 
enter upon a life where it subjected him to derision. 


The London lawyers have been celeprating the 
fiftieth anniversary of the Queen’s accession. They 
gave a representation of ‘‘Midsummer Night's 
Dream” at Inner Temple Hall. Peter Quince for- 
got his proper phraseology for a moment, and when 
he should have said: ‘‘ We will have such a prologue, 
and it shall be writtenin eight and six; ” he ren- 
dered it ‘‘six and eight.” If an ‘‘ American ” had 





done that, we should have suspected a joke. On 
Sunday there was an appropriate sermon in the 
Temple Church —lighted with electricity! The 
occasion seems to have been too much for the staid 
Law Times, which has the following poetic rash — 
worse than any of our own : 

** A royal jubilee rarely occurs in this sublunal sphere, 

And it’s right that lawyers should welcome it when it really 


does appear; 
So the Benchers of the Inner Temple, with the handsomest 


designs, 
Got up their Hall, themselves, and Church, up to the very 
in 


nines, 
To celebrate the jubilee of our most gracious Queen — 
Queen of England, Scotland, Wales, and of the Island green 
(If Gladstone will of grace permit this loyal observation, 
Which couples with the Saxon curs the glorious Irish nation.) 


But how to celebrate this great event was the importan 
question, 

Without imposing too much work on any one’s digestion — 

Without neglecting any art, good fun, or Christian duty, 

Or subjecting to vulgar gaze the Benchers’ daughters’ beauty, 


How easily the Benchers solved this very knotty problem, 

And sugared plums for heavy swells with certainty to nob- 
ble *em; 

How in the early hours of night the guests were plied with 
farce — 

The old familiar comedy of Bottom and the Ass; 

How later on, when dreams had fixed their soft illusions 
firm on, 

The company at midnight hour submitted to a sermon; 

And after with philosophy proverbial as of Tupper, 

And organ strains and handsome trains, returned to halt 
and supper ; 

All this is told in humble prose in newspapers most numer 
ous, 

With phrases which almost suggest a lurking spirit humor 
ous.” 


If we had been told that Tennyson wrote this, 


we should not have doubted. Well, God bless the 
good queen, and may she live fifty years longer! 


a 


NOTES OF CASES. 

N Schnell v. Blohm, 40 Hun, 378, an action of 
crim. con., it was held that a judgment previ- 
ously obtained by the plaintiff against the defendant 
for enticing the wife away was no bar. Dykeman, 
J., said: ‘‘The enticement of a man’s wife from 
him, and from her home and child, is a wrong of 
sufficient magnitude, but a fresh sting is imparted 
to the injury when the seducer, in the face of the 
world, commences an adulterous intercourse. For 
that new and increased wrong another action may 
be commenced, and another judgment recovered. 
3 Bl. Com. 139. Even if the plaintiff's former recov- 
ery had been for the seduction and debauchery of 
his wife, he could still maintain this action; for 
‘every moment that the wife continues absent fro 
her husband without justifiable cause, without his 
consent, is a new tort, and every one who persuades 
her to do so does a new injury, and cannot but 
know it.” Zutcheson v. Peck, 5 Johns. 205. The 
defendant injures the plaintiff anew every day he 
maintains the unlawful and adulterous intercourse 
with his wife, and so furnishes a fresh cause of 
action to the plaintiff with each recurring day.” 
Pratt, J., said: ‘“‘The former recovery for alienat- 
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ing the wife’s affections, though relevant and com- 
petent upon the question of damages, does not con- 
stitute a bar to the present action. Neither the 
judgment in the plaintiff's favor nor its satisfaction 
had any effect to diminish his marital rights. They 
continued, and on any infringement by defendant 
or others an action arose.” 


In Schneider v. Duncan, Q. B. Div., March, 1886, 
54 L. T. Rep. (N. 8.) 618, D. and his agents gave 
gratuitous refreshment to certain persons styled 
‘‘ workers” at a parliamentary election at which D. 
was a candidate. eld, that this was an illegal 
employment within the act, and rendered the elec- 
tion of D. void. Field, J., said: ‘‘ The principal 
question here is concerned with the provision of 
refreshments, and I may say at once that I have had 
great difficulty in making up my mind whether it is 
not my duty to say that this comes within the 
definition of a corrupt practice. Under circum- 
stances which have been laid before us at great 
length, there was a meeting called at the Central 
Hall, and a discussion took place between Mr, Dun- 
can and his supporters, or some of his supporters, 
upon the question whether refreshments should or 
should not be provided to workers and other per- 
sons who might be ready to render assistance on 
the polling day. The result of the discussion was 
that the persons who left the hall on that day cer- 
tainly left it under the impression and with the 
assurance that they would be provided with refresh- 
ments. It is said that Mr. Schneider was described 
as stingy and penurious, but what would the voters 
generally have said if, after the assurance which 
they received at the Central Hall, Mr. Duncan had 
not provided any refreshments ? They would have 
said, in effect, that he was guilty of a breach of 
faith and a breach of contract. Now the essential 
meaning of a contract is in reality a very sim- 
ple matter, and it is easy for a contract to be 
entered into without any definite stipulation in 
writing, or any express statement in words. Under 
the circumstances of the present case I am driven to 
the conclusion that there was on this occasion an 
employment of these men, and that it was an 
employment for payment within the meaning of 
section 64, which provides that the expression 
‘payment’ shall include any pecuniary or other 
reward; and that the expressions ‘ pecuniary re- 
ward’ and ‘money’ shall be taken to include any 
office, place or employment, and any valuable se- 
curity or other equivalent for money and any valu- 
able consideration. I am therefore compelled to 
come to the conclusion that it will be our-duty to 
report to the speaker of the House of Commons that 
there have been illegal payments and illegal em- 
ployments by the sitting member and his agents. 
It has been argued that the evidence shows that this 
practice was corrupt on the part of Mr. Duncan and 
his agent, but I am unable to come to that conclu- 
sion. There seems to have been no secrecy about 


the thing; it was done in a perfectly open manner, 





and Mr. Schneider’s own canvassers went regularly 
into Mr. Duncan’s committee-rooms in order to see 
what was being done. Now we must not impute 


crime to a man if his conduct is such that a less 
serious construction may reasonably and consistently 
be placed upon it, and for this reason I cannot, 
under the circumstances, come to the conclusion 
that the conduct of either Mr. Duncan or Mr. Gar- 
nett was corrupt in the sense understood by the 
statute.” 


In Packard vy. Collings, Q. B. Div., March, 1886, 
54 L. T. Rep. (N. 8.) 619, it was held that to offer 
a voter his travelling expenses, with the intention 
of inducing him to come and vote for a certain can- 
didate is bribery: The court said: ‘‘Mr. Waddy’s 
contention was, that being a mere offer to pay trav- 
elling expenses, it was not now contrary to law. 
Now Garrard himself gives his own interpretation 
of it. He says he had an impression that payment 
of wages was illegal, but he had an opinion that the 
payment of travelling expenses was not illegal. But 
the case really will not turn upon what his notion 
may have been. If he made the promise in order to 
bring the voter, then it is held in many cases that 
this is fatal to the transaction. Now, in Cooper v. 
Slade, 6 H. L. Cas. 747, this matter was gone into 
in the House of Lords very fully. There an agent 
had written to an out-voter, asking him to come 
and vote for a candidate, and giving the name of 
the candidate, adding: ‘ Your railway expenses will 
be paid.’ Great judicial doubt existed as to whether 
this could be construed to be a conditional offer — 
an offer of the money provided he came — and the 
judges differed about it, until at last it came before 
the highest tribunal. That highest tribunal held 
that it was a conditional promise to pay the railway 
expenses if he came to vote for the candidate, and, 
therefore, they held that there had been bribery 
within section 2 of the act of 1854, and that it was 
in fact a bargain between the candidate and the 
voter. No one has suggested that if there was a 
promise only, there is no legal difference between 
that and an actual payment. This was a bargain 
similar to that on the other case, equivalent to say- 
ing to the outer-voter: ‘If you will come and vote 
for me, I will give you money for paying the ex- 
pense of your coming to vote.’ It is said however 
by Mr. Waddy, that looking at the current of legis- 
lation this is not now bribery. He said everything 
in that view he possibly could; but in the very case 
cited by Mr. Waddy, the Coventry case, 20 L. T. 
Rep. (N. 8.) 405; 1 OM & H. 109, the enactments 
relating to the mere payment of expenses which are 
to be considered as altering the law laid down in 
Cooper v. Slade (ubi sup.), must have been of no 
effect. Willes, J., lays it down that illegal payment 
would void the election, so that the election will be 
void if a promise were made to a voter as an induce- 
ment to vote. The law upon this subject was very 
fully considered in the Horsham case, 3 O’M. & H. 
54, by Quain, J. He gave a complete answer to 
Mr. Waddy’s argument. In that case Quain, J., 
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declared the election voided on account of bribery, 
and he stated the law as follows: ‘Upon the sub- 
ject of travelling expenses, it has been well known 
since Cooper v. Slade (ubi sup.), where the judges con- 
strued the letter as a promise to a voter, and putting 
that construction upon it, it was decided that that 
was a bribe. Every payment of expenses, though 
fair and reasonable to a voter, to induce him to vote, 
is bribery within the meaning of the act; therefore 
as a proposition of law, the offer to pay for the 
travelling expenses as a bribe admits, as Lord 
Wensleydale says, of no doubt whatever. There- 
fore the decision in Cooper v. Slade (ubi sup.), and 
what is more important for the present case, Willes, 
J.’s reference to the subsequent legislation which 
followed upon Cooper v. Slade (ubi sup.), remains 
untouched.’ That being the law upon the matter 
that was followed again by a decision in the Bolton 
case, 31 L. T. Rep. (N. 8S.) 194; 2 O'M. & H. 138, 
The Reform Act did not in the slightest degree 
alter the doctrine. It is clear the legislation has not 
altered the leading doctrine in Cooper v. Slade. 
Although paying travelling expenses is merely made 
an illegal act not in itself sufficient for voiding the 
election, yet if it is a promise under the condition 
that the voter should come up to vote, it becomes 
bribery within the meaning of the Corrupt Prac- 
tices Act, section 2. That is a complete answer at 
once to every thing to be said on the subject, and dis- 
poses of the able argument by Mr. Waddy. That 
was a case deeided in 1875, long after the act of 
1868, and I cannot find any thing in subsequent 
legislation to alter the law as laid down. We must 
therefore hold that Garrard, an undoubted agent of 
the respondents, did an act which comes within the 
definition of bribery, and that compels us to hold 
that the election of the respondents is void.” 


In Butler v. Butler, Ct. of App., Dec., 1885, 54 
L. T. Rep. (N. 8.) 591, it was held that a husband 
can maintain an action against his wife, and can 
charge her separate estate for money lent by him to 
her after their marriage, and for money paid by him 
for her after their marriage, at her request, made 


before or after their marriage. Lord Esher, M. R., 
said: ‘‘It is suggested that he cannot, and for this 
reason that husband and wife cannot contract to- 
gether, so as to enable the husband to sue his wife 
upon her contract. Now it is clear that at com- 
mon law no such action could be maintained; the 
common law did not recognize the possibility of 
any such contract, always holding husband and wife 
incapable of contracting together. But on looking 
into the equity cases, it will be found that though 
the courts of equity took in general the same 
view upon this point as the courts of common law, 
yet they made an exception in those cases where the 
wife was possessed of separate estate. I think there 
is no one case precisely in point, but yet it seems 
to have been again and again stated as the recog- 
nized rule of courts of equity that a wife, having 
separate estate, was to be treated in all respects as 





a feme sole, both with regard to the outside world 
and between herself and her husband. If that was 
the recognized rule, it would of course follow from 
that that her husband would be liable to her in 
respect of any promise made by him to her with 
regard to her separate estate, and she would be an- 
swerable to him in respect of her separate estate for 
the consideration to support his promise. Now the 

case in which it was most clearly recognized that a 

husband may make his wife a defendant in an 

action respecting her separate estate was the case of 

Earl v. Ferris, 19 Beav. 67. Passage after passage 

in that and other cases may be read which contain 

clear statements that it is the recognized rule of 

courts of equity that as to her separate estate, a 

wife is to be treated as a feme sole between herself 

and her husband. This Court of Appeal is a court 
of equity as well as of law, and can enforce the 
same remedies that the Court of Chancery formerly 
could. If the rule was, asI have stated it, before 
the passing of the act of 1882, it is clear that the 
statute has not interfered with it nor taken away 
from a husband any of the rights and remedies 
which he had against the separate estate of his wife 
before the passing of the act. I understand, from 
his judgment, that Wills, J., decided the case on the 
very same grounds as those on which I am now decid- 

ing it, and I think that his judgment is correct. I 

referred during the arguments to a passage in 

Daniell’s Chancery Practice, which is a text-book 

of great accuracy, and which states the rule to be 

that to which I have referred, and I think the cases 

of Wake v. Parker, 2 Keen, 59; Davis v. Prout, 7 

Beav. 288, and Brooke v. Brooke, 27 L. J. 639, Ch., 

assume that a husband may in equity sue his wife 

in respect of her separate estate.” Cotton, L. J., 

said; ‘‘As regards her separate estate, a married 

woman could contract with the world at large, or 
with her husband, if not restrained; that was the 
old equity doctrine which was always acted on for 
years before the passing of this act of Parliament, 
and it is not for a moment contended that the act 
places any restrictions upon that doctrine; but 
really it is not material to consider the act of Par- 
liament, because this action is really quite inde- 
pendent of the act, and is such an action as it was 
perfectly competent for a husband to bring before 
the passing of the Married Women’s Property Acts 
at all.” 

Sennnifeninnsines 
CARRIERS OF GOODS — DISCRIMINATION IN 
RATES. 
UNITED STATES CIRCUIT COURT, 8. D. NEW YORK, 
MAY 15,1886. 
MENACHO Vv. WARD.* 

While a common carrier may make discrimination in rates, 
based upon the quantities of goods sent by different ship- 
pers, he may not charge a higher rate to shippers who 
refuse to patronize him exclusively. 


[* equity. 





* From 27 Federal Reporter, 529. 
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Frederic R. Coudert and Edward K. Jones, for com- 
plainants. 


James C. Custer and Lewis C. Ledyard, for defend- 
ants. 


WALLACE, J. The complainants have filed a bill in 
each of these causes to restrain the defendants from 
making discriminations for transportation against the 
complainants, which consist in charging them a 
higher rate of freight than is charged by defendants to 
other shippers of merchandise generally. A motion is 
now made forapreliminary injunction. The facts in 
each case are essentially the same, and both cases may 
be considered together. 

The complainants are merchants domiciled in the 
city of New York, and engaged in commerce between 
that port and the island of Cuba. The defendants are 
proprietors or managers of steam-ship lines plying be- 
tween New York and Cuba. Formerly the business 
of transportation between the two places was carried 
on by sailing vessels. In 1877 the line of steam-ships 
known as “* Ward’s Line”’ was established, and in 1881 
was incorporated by thename of the New York& 
Cuba Mail Steam-ship Line under the general laws of 
the State of New York. At the time of the incor- 
poration of this company the line of steam-ships 
owned by the defendants Alexandre & Sons had also 
been established. These two lines were competitors 
between New York and Cuba, but for several years 
both lines have been operated under a traffic agree- 
ment between themselves, by which uniform rates are 
charged by each to the public for transportation. The 
two lines are the only lines engaged in the business of 
regular transportation between New Cork and Cuba; 
and unless merchants choose to avail themselves of 
the facilities offered by them, they are obliged to ship 
their merchandise by vessels or steamers which may 
casually ply between the two places. 

It is alleged by the complainant that the defendants 
have announced generally to New York merchants 
engaged in Cuban trade that they must not patronize 
steam-ships which offer for a single voyage, and on 
various occasions when other steam-ships have at- 
tempted to procure cargoes from New York to Hav- 
anna have notified shippers that those employing such 
steam-ships would thereafter be subjected to onerous 
discriminations by the defendants. The defendants 
allege in their answer to the bill in effect, that it has 
been found necessary, for the purpose of securing suf- 
ficient patronage, to make differences in. rates of 
freight between shippers in favor of those who will 
agree to patrouize the defendants exclusively. Within 
afew months before the commencement of this suit 
two foreign steamers were sent to New York to take 
cargoes to Havanna, and the complainants were re- 
quested to act asagents. ‘Thereupon the complainants 
were notified by the defendants that they would be 
“placed upon the black-list”’ if they shipped goods by 
these steamers, and that their rates of freight would 
thereafter be advanced on all goods which they might 
have occasion to send by the defendants. Since that 
time the defendants have habitually charged the com- 
plainants greater rates of freight than those mer- 
chants who shipped exclusively by the defendants. 
The freight charges, by the course of business, are paid 
by consignees at the Cuban ports. The complainants 
have attempted to pay the freight in advance, but 
have found this course impracticable because their 
consignees are precluded from deducting damages or 
deficiencies upon the arrival of the goods from the 
charges for freight, and asa result some of the com- 
plainarts’ correspondents in Cuba refuse to continue 
business relations with them, being unwilling to sub- 
mit to the annoyance of readjustiug over-charges with 
complainants. Upon this state of facts the complain- 





ants have founded the allegation of their bill that the 
defendants “have arbitrarily refused them equal 
terms, facilities, and accommodations to those granted 
and allowed by the defendants to other shippers, and 
have arbitrarily exacted from them a much greater 
rate of freight than the defendants have at the same 
time charged to shippers of merchandise generally asa 
condition of receiving and transporting merchan- 
dise.’”” They apply for an injunction upon the theory 
that their grievances cannot be redressed by un action 
at law. 

It is contended for the complainants that a common 
carrier owes an equal duty to every member of the 
community, and is not permitted to make unequal 
preferences in favor of one person’ or class of persons, 
as against another person or class. The defendants 
insist that it is permitted to common carriers to make 
reasonable discriminations in the rates demanded 
from the public; that they are not required to carry 
forall at the same rates; that discriminations are 
reasonable which are based upon the quantity of goods 
sent by different shippers; aud that the discrimination 
in the present case is essentially such a discrimina- 
tion, and has no element of personal preference, and 
is necessary for the protection of the defendants. 

Unquestionably acommon carrier is always enti- 
tled toa reasonable compensation for his services. 
Hence it follows that he is not required to treat all 
those who patronize him with absolute equality. Itis 
his privilege to charge less than fair compensation to 
one person, or to a class of persons, and others cannot 
justly complain so long as he carries on reasonable 
terms for them. Respecting [preferences in rates of 
compensation, his obligation is to charge no more 
than a fair return in each particular transaction, and 
except as thus restricted he is free to discriminate at 
pleasure. This is the equal justice to all which the 
law exacts from the common carrier in his relations 
with the public. Baxendale v. Eastern Counties R. 
Co., 4 C. B. (N.S.) 78; Branley v. Southeastern R. Co., 
12 id. 74; Fitchburg R. Co. v. Gage, 12 Gray, 393; Sar- 
gent v. Boston & L. R. Corp., 115 Mass. 416, 422. 

It isin this sense that the observations found in 
some of the authorities are to be understood. So 
understood, the language of the opinion in Messenger 
v. Penn. R. Co., 37 N. J. Law, 531, is apposite: ‘The 
business of the common carrier is for the public, and 
it is his duty to serve the public indifferently. In the 
very nature, then of his duty, and of the public right, 
his conduct should be equal and just toall. * * * 
A common carrier owes an equal duty to all, and it 
cannot be discharged if he is allowed to make un- 
equal preferences, and thereby prevent or impair the 
enjoyment of the common right.” 

In the same sense the remarks of the courtin Mce- 
Duffee v. Portland & R. R. Co., 52 N. H. 4380; 8. C., 
13 Am. Rep. 72, are approved and adopted as pertinent 
to the case in hand. The court says: “And as all 
common carriers combined cannot, directly or indi- 
rectly, destroy or interrupt the common right by stop- 
ping their branch of the public service while they re- 
main in that service, so neither all of them together, 
nor one alone, can directly or indirectly deprive any 
individual of his lawful enjoyment of the common 
right. Equality, in the sense of freedom from un- 
reasonable discrimination, being of the very substance 
of the common right, an individual is deprived of his - 
lawful enjoyment of the common right when he is 
subjected to unreasonable and injurious discrimina- 
tion in respect to terms, facilities, or accommodations. 
* * * A denial of the entire right of service by a 
refusal to carry differs, if at all, in degrees only, and 
in the amount of damage done, and not in the essen- 
tial character of the act, from a denial of the right in 
part by an unreasonable discrimination in terms, fa- 
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cilities, or accommodations. Whether the denial is 
general by refusing to furnish any transportation 
whatever, or special. by refusing to carry for one per- 
son or his goods; whether it is direct, by expressly re- 
fusing to carry, or indirect, by imposing such unrea- 
sonable terms, facilities, or accommodation as render 
carriage undesirable; whether unreasonableuess of 
terms, facilities, or accommodations operates asa 
total or a partial denial of the right; and whether the 
unreasonableness is in the intrinsic individual nature 
of the terms, facilities, or accommodations, or in their 
discriminating, collective, and comparative character, 
the right denied is one and the same common right 
which would not be a right if it could be rightfully 
denied, and would not be common in the legal sense 
if it could be legally subjected to unreasonable dis- 
crimination and parceled out among them in unrea- 
sonable, superior, and inferior grades, at the behest of 
the servant from whom the service is due.” 

In the present case the question whether the de- 
fendants refuse to carry for the complainants ata 
reasonable compensation resolves itself into another 
form. Can the defendants lawfully require the com- 
plainants to pay more for carrying the same kind of 
merchandise, under like conditions, to the same 
places, then they charge to others, because the com- 
plainants refuse to patronize the defendants exclu- 
sively, while other shippers do not? The fact that the 
carrier charges some less than others for the same ser- 
vice is merely evidence for the latter, tending to show 
that he charges them too much; but when it appears 
that the charges are greater than those ordinarily and 
uniformly madeto others for similiar services, the 
fact is not only competent evidence against the car- 
rier, but cogent evidence, and shifts upon him the 
burden of justifying the exceptional charge. The es- 
timate placed by a party upon the value of his own 
services or property is always sufficient, against him, 
to establish the real value; but it has augmented pro- 
bative force, and is almost conclusive against him, 
when he has adopted it in a long-continued and exten- 
sive course of business dealings, and held it out asa 
fixed and notorious standard for the information of 
the public. 

The defendants assume to justify upon the theory 
that acarrier may regulate his charges upon the basis 
of the quantity of goods delivered to him for trans- 
portation by different shippers, and that their dis- 
crimination against the plaintiff is in substance one 
made with reference to the quantity of merchandise 
furnished by them for carriage. Courts of law have 
always recognized the rights of carriers to regulate 
their charges with reference to the quantity of mer- 
chandise carried forthe shipper, either at a given 
shipment, orduring agiven period of time, although 
public sentiment in many communities has objected 
to such discriminations, and crystallized into legisla- 
tive condemnation of the practice. By the English 
statutes (17 & 18 Vict., ch. 31) railway and canal car- 
riers are prohibited from ‘‘giving any undue or un- 
reasonable preference or advantage to or in favor of 
any particular description of traffic, in any respect 
whatever,” in the receiving, forwarding, and delivery 
of traffic; but under these provisions of positive law 
the courts have held that itis not an undue prefer- 
ence to give lower rates for larger quantities of 
freight. Ransom vy. Eastern C. R. Co..1 Nev. & MeN. 
63, 155; Nicholson v. Great Western Ru. Co., id. 121; 
Strick v. Swansea Canal Co., 16 C. B. (N. 8.) 235; 
Greenop v. S. E. R. Co., 2 Nev. & MeN. 319. 

These decisions proceed upon the ground that the 
carrier is entitled to take into consideration the ques- 
tion of his own profits and interests in determining 
what charges are reasonable. He may be able to car- 





ry a large quantity of goods, under some circumstan- 
ces, at no greater expense than would be required to 
carry asmaller quantity. His fair compensation for 
carrying the smaller quantity might not be correctly 
measured by the rate per pound, per bushel, or per 
mile charged for the larger. If heis assured of regu- 
lar shipments at given times, he may be able to make 
more economical arrangements for transportation. 
By extending special inducements to the public for 
patronage he may be able to increase his business, 
without acorresponding increase of capital or ex- 
pense in transacting it, and thus derive a larger profit. 
He is therefore justified in making discriminations by 
a scale of rates having reference toa standard of fair 
remuneration of all who patronize him. But itis im- 
possible to maintain that any analogy exists between 
a discrimination based upon the quantity of business 
furnished by different classes of shippers, and one 
which altogether ignores this consideration, and has 
no relation to the profits or compensation which the 
carrier ought to derive for a given quantum of ser- 
vice. 

The proposition is speciously put that the carrier 
may reasonably discriminate between two classes of 
shippers, the regular and the casual; and that such is 
the only discrimination here. Undoubtedly the car- 
rier may adopt acommutative system, whereby those 
who furnisb him a regular traffic may obtain reduced 
rates, just as he may properly regulate his charges 
upon the basis of the quantity of traffic which he re- 
ceives from different classes of shippers. But this is 
not the proposition to be discussed. The defendants 
assume to discriminate against the complainants, not 
because they do not furnish them a regular business, 
or a given number of shipments, ora certain quantity 
of merchandise to carry, but because they refuse to 
patronize the defendants exclusively. The question is 
whether the defendants refuse to carry for the com- 
plainants on reasonable terms. The defendants, to 
maintain the affirmative, assert that their charges are 
fair because they do not have the whole of the com- 
plainants’ carrying business. But it can never be ma- 
terial to consider whether the carrier is permitted to 
enjoy a monopoly of the transportation fora particu- 
lar individual, or class of individuals, in ascertaining 
what is reasonable compensation for the services actu- 
ally rendered to him orthem. Such a consideration 
might be influential in inducing parties to contract in 
advance; but it has no legitimate. bearing upon the 
value of services rendered without a special contract, 
or which are rendered because the law requires them 
to be rendered for a fair remuneration. 

A common carrier ‘‘is in the exercise of a sort of 
public office, and has public duties to perform, from 


which he should not be permitted to exonerate him-. 


self.” Nelson, J.,in New Jersey Steam Nav. Co. v. 
Merchants’ Bank, 6 How. 344. His obligations and 
liabilities are not dependent upon contract, though 
they may be modified and limited by contract. They 
are imposed by the law, from the public nature of his 
employment. Hannibal R. v. Swift, 12 Wall. 262. As 
their business is ‘‘affected with a public interest,” it 
is subject to legislative regulation. ‘‘In matters 
which do affect the public interest, and as to which 
legislative control may be exercised, if there are no 
statutory regulations upon the subject, the courts 
must determine what is reasonable.’’ Waite, C. J., in 
Munn vy. Illinois, 94 U. 8. 113, 134. It is upon this 
foundation, and not alone because the business of 
common carriers is so largely controlled by corpora- 
tions exercising under franchises the privileges which 
are held in trust for the public benefit, that the courts 
have so strenuously resisted their attempts, by special 
contracts or unfair preferences, to discriminate be- 
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tween those whom,it is their duty to serve impartially. 
And the courts are especially solicitous to discounte- 
nance all contracts or arrangements by these public 
servants which savor of a purpose to stifle competion 
or repress rivalry in the departments of business in 
which they ply their vocation. Illustrations are found 
in the cases of State v. Hartford & N. H. R. Co., 29 
Conn. 538; Hooker v. Vandewater, 4 Denio, 349; W. U. 
Tel. Co. vy. Chicago & P. R. Co., 86 Il. 246; Coe v. Lowis- 
ville & M. R. Co., 3 Fed. Rep. 775. 

The vice of the discrimination here is that it is cal- 
culated to coerce all those who have occasion to em- 
ploy common carriers between New York and Cuba 
from employing such agencies as may,offer. Its ten- 
dency is to deprive the public of their legitimate op- 
portunities to obtain carriage on the best terms 
they can. If it is tolerated, it will result practically in 
giving the defendants a monopoly of the carrying trade 
between these places. Manifestly it is enforced by 
the defendants in order to discourage all others from 
attempting to serve the public as carriers between 
these places. Such discrimination is not only un- 
reasonable, but is odious. Ordinarily the remedy 
against a carrier is at law for damages for a refusal to 
carry, or to recover the excess of charges paid to ob- 
tain the delivery of goods. The special circumstances 
in this case indicate that such aremedy would not af- 
ford complete and adequate redress, ‘‘as practical and 
efficient tothe ends of justice’’as the remedy in 
equity. Watson v. Sutherland, 5 Wall. 74. 

The motion for an injunction is granted. 

[See Johnson v. Pensacola, etc., R. Co., 16 Fla. 623; 
S. C., 26 Ain. Rep. 731; Ragan v. Aiken, 9 Lea, 609; S. 
C., 42 Am. Rep. 684; Ex parte Benson, 18 8. C. 38;8S. 
C., 44 Am. Rep. 564.—Eb.] 


—_—_—_.___—__—_ 
LANDLORD AND TENANT — COVENANT 
NEW LEASE LIKE OLD ONE, 


NEW YORK SUPREME COURT 


LOR 


MUHLENBRINCK V. POOLER.* 

In 1854 the owner of premises leased them for fourteen years 
from November 1, 1854. The lease provided that the 
lessee should erect upon the premises four brick dwell- 
ing-houses, and that upon the expiration of the term the 
lessor should either pay to him, his heirs, executors, ad- 
ministrators or assigns, the just and full value of the 
buildings, or such of them as should remain on the prem- 
tses, or should grant to him or them a new lease for a 
further term of fourteen years at a rentto be agreed 
upon by the parties or determined by appraisers. It 
then declared that the “new lease shall contain cove- 
nants, conditions and agreements, the same as those 
herein contained.”’ 

Held, that but one renewal was provided for, and that the 
new lease need not contain the covenant for renewal, 


ares from an interlocutory judgment, di- 


rected by the court upon atrial of this action at 
the Special Term. 


Nelson Smith. for appellants. 
George Bliss and J. M. Hunt, for respondents. 


DANIELS, J. The testator brought this action to 
secure a lease for a second term of the premises situ- 
ated on the corner of Flizabeth and Spring streets, in 
the city of New York. At the time when the action 
was brought the premises were owned by the defend- 
ants Peter McDonough, Marie Therese Furey and 
Lewis J. Furey. The original lease was executed by 
Mary Davey, who was at the time the owner of the 





* *To appear in 40 Hun, 526, 





leasehold premises, and it was given for the term of 
fourteen years from the lst of November, 1854. The 
lessee occupied the premises under the lease for that 
term, and since then fora succeeding term of four- 
teen years, and deeming himself to be also entitled to 
a third term for a like period this action was brought 
to secure the execution of a lease for the second term, 
with the same covenants contained in the lease of the 
first term. During its pendency McDonough de- 
parted this life, and upon his decease the defendant 
Lewis Furey became entitled tothe lot devised to 
McDonough for life, as well as another lot in which he 
was previously vested with the title, and the third was 
devised to Marie Therese Furey for her life. During 
the action the name of the defendant Lewis Furey 
was changed to Lewis J. Pooler, aud Marie Therese 
intermarried with Georg. Uppington. Neither of the 
defendants except Lewis Z. answered the complaint; 
but he being an infant an answer was served in his 
behalf by his guardian ad litem. This answer was in 
the ordinary form, submitting his rights and interests 
to the protection of the court. A reference was there- 
upon ordered to a referee in the first instance to ex- 
amine and report the facts to the court, with his opin- 
ion thereon. This was afterward supplemented by a 
succeeding order, directing the referee to report all 
the evidence already taken and such as he might take 
pursuant to the second order, with his opinion. The 
referee accordingly took the evidence offered by the 
parties, and with his opinion reported it to court. Ex- 
ceptions were filed to his conclusions on behalf of the 
two defendants, Lewis J. and Marie Therese. These 
exceptions were so far sustained that judgment was 
ordered in their favor,and a further reference directed 
to ascertain the value of the use and occupation of the 
property since the lst of November, 1882, and direct- 
ing the plaintiff also to account for the rent unpaid at 
that time. 

[Omitting a question of practice. ] 

The court considered the evidence, as well as the 
facts established by it, and concluded that the plain- 
tiff was not entitled to another lease of the property 
with all the covenants contained in the first. And it 
is this determination by which the rights of the parties 
were disposed of at the hearing. Whether the plain- 
tiffs, as the executors of the lessee, were entitled toa 
lease containing all the same covenants for another 
term, must depend entirely upon the construction to 
be given tothe first lease. By this lease the lessee 
was obligated to erect upon the leasehold premises, 
within two years from its commencement, four or 
more good and substantial brick dwelling-houses, and 
the evidence proved that obligation to have been fully 
performed by him. Upon the expiration of the term, 
it was then provided that the lessor would either pay 
to him, his heirs, executors, administrators or assigns, 
the just and full value of the buildings, or such of 
them as should remain on the premises, or would 
grant to him or them a new lease fora further term of 
fourteen years. The rental for the new lease was to 
be ascertained and determined either by the agree- 
ment of the parties, or the decision of appraisers 
selected for the purpose of appraising the valuation of 
the property, and the rent was to be six per cent upon 
that valuation, provided however that it should not be 
less in any event than the rent reserved for the first 
term. It was then declared in the lease that the ‘‘new 
lease shall contain covenants, conditions and agree- 
ments, the same as those herein contained.” 

And it isupon this stipulation that the tenant pre- 
dicated his right to a new lease, identical with the 
first, for a second leasehold term in the property. And 
authorities have been relied upon,which if they could 
at the present time be followed, would sustain this 
claim. For in Bridges v. Hitchcock, 5 Brown Parl. 
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Cas. 6, it was held that sucha stipulation or covenant 
in a lease entitled the lessee to succeeding leases with 
all the original stipulations, and that the lessee could 
demand from the lessor, his heirs, etc., such succeed- 
ing leases in perpetuity. This authority was after- 
ward followed in Furnival v. Crew, 3 Atk. 83, and in 
Cooks v. Booth, 2 Cow. 819. The subject was also con- 


sidered in Cooper Mining Co. v. Beach, 13 Beav. 478. ‘ 


But there the covenant was thatthe lessor would 
always, at any time, when and as often as required, 
renew the lease, which gave expression to the obliga- 
tion much more favorable to the tenant than the 
phraseology of the lease in this action. The point was 
likewise considered in Iggulden v. May, 9 Ves. 324, but 
it was left undecided by the chancellor, who!suspended 
the action until a trial could be had and a construc- 
tion given to the lease, in an action at law. That trial 
afterward took place, and the court held that the ten- 
ant was not entitled to an indefinite renewal of the 
term, but that he was limited to one additional term 
of twenty-one years, notwithstanding the fact that the 
succeeding lease should contain ‘ail covenants, grants 
and articles, as in the said indenture or lease were con- 
tained, and particularly such covenant for renewal as 
is contained therein.” Jggulden v. May, 7 East, 237. 
This is an extreme decision, marking a wide depart- 
ure from the principle upon which the case of Bridges 
v. Hitchcock was decided, both in the Court of Chan- 
cery and the House of Lords, and it was character- 
ized by a disposition to restrict the right of the ten- 
ant tobut one additional term even when the lan- 
guage of the lease, if full effect had been given to it, 
would have entitled him to other succeeding like 
terms in the property. 

In the case of Willan v. Willan, 16 Ves. 72, the lease 
covenanted for a renewal lease for a further term, and 
so on forever, or so long as the tostator or his assigns, 
etc., should hold the property, and this was consid- 
ered by the chancellor, as it certainly was, to be sufli- 
cient to require repeated renewals. But there the 
language of the lease was such as plainly to express 
that obligation, while in this case it failed to declare 
the intention of the parties in the same or any other 
equivalent manner. For what was agreed upon inthe 
leasein suit was, thata new lease of the premises 
should be granted, and that it should contain cove- 
nants, conditions and agreements, the same as those 
contained in the first lease. What the parties 
appear to have contemplated was one additional 
term in the premises, and the language which 
they used to express their intention was not enlarged 
by the obligation to which the tenant was subjected, 
of rebuilding the buildings in case of their destruction 
by fireor otherwise. For the portions of the lease 
providing for a renewal, or the creation of another 
term, were in no manner referred to or enlarged by 
that part of it which was inserted to create this obli- 
gation. But the right to the additional lease or term 
remhined dependent upon what had been before in- 
serted in the lease. And it has been the policy of the 
courts since the earlier decisions, to which reference 
has been made, were pronounced, to consider stipula- 
tions or covenants of this description in sucha man- 
ner as to limit them to one additional term. 

The rule of construction became settled at an early 
date that a covenant for renewal, or for an additional 
term, should not be held to create a right to repeated 
grants in perpetuity, unless some sufficient consider- 
ation for such grant was made to appear, and the 
parties had expressed themselves upon this subject in 
language devoid of all ambiguity. The case of Shep- 
ard v. Dulan, 3 Drury & Warr. 1, has been cited as 
another authority requiring a more enlarged principle 
of construction to be applied to the language contained 





in the lease. But it does not, for the lease in that 
case contained no obligation requiring the second to 
include the right of renewal mentioned in the first. 
And the same is true of Harnett v. Yielding, 2 Sch. 
& Lefr. 549. 

The case of Jggulden v. May, 7 East, 237, is very de- 
cisive authority against the construction required to 
maintain the plaintiff's action. So is that of Tritton 
v. Foote, 2 Brown C. C. 636, where the stipulation for 
the new lease provided that it should be subject to 
the same rents, covenants, reservations, conditions 
and agreements in all respects. The Janguage in that 
case was more comprehensive than inthe present 
lease, and still it was held to entitle the lessee to no 
more than one additional term. 

In Hyde v. Skinner, 2 P. Wms. 196, which proceeded 
upon a similar lease, the ruling was the same, and 
that of Baynham v. Guy’s Hospital, 3 Ves. 295, is 
equally as decisive against the rule of construction 
relied upon by the plaintiffs. This, it is true, was de- 
cided not by the chancellor, but by the master of the 
rolls. But the same view was approved by the chan- 
cellor in Moore v. Foley, 6 Ves. 234. The lease how- 
ever in that case was much broader in its language, 
providing for successive renewals as often as any of 
the lives mentioned in the first lease dropped out. 
And that was entirely consistent with the right to re- 
peated renewals of the same term. 

In Browne v. Tighe, 8 Bligh, 286; Piggotv. Mason, 
1 Paige, 412; Rutgers v. Hunter, 6 Johns. Ch. 215; 
Curr v. Eltison, 20 Wend. 178; Abeel v. Radcliff, 13 
Johns. 296; Banker v. Braker, 9 Abb. N. C. 411; Cun- 
ningham v. Pattee, 99 Mass. 248, the same subject was 
considered, but under leases not as broad in their 
covenants as this lease, or as the leases in many of the 
other authorities. But in all of them the courts re- 
ferred to the rule as established, which has been main- 
tained by the modern authorities, excluding the right 
to more than one renewal under language similar to 
that contained in this lease. These authorities in- 
dicate the disposition of the courts to have been to 
depart from the rule of construction adopted and fol- 
lowed in the earlier cases, and to restrict the right of 
the tenant to one additional term, unless the lease 
itself contains the express stipulation that the second 
lease shall contain a covenant fora further renewal, 
or the creation of one or more succeeding terms. The 
principle sustained by these authorities is obligatory 
upon the plaintiffs in this action, and excludes the 
right to another lease with covenants for a third term 
in the leasehold property; and for that reason this ac- 
tion so far cannot be sustained. There are, as has 
already been stated, certain attributes in’ the present 
case that did not enter into many of those sanction- 
ing this restriction of the law. But they are not such 
as would, in view of the strong expressions made use 
of by the courts in the decisions in the latter cases, 
justify a departure fromthe principle upon which 
they have proceeded. 

In no manner was the claim brought into the case 
that the plaintiff or the lessee had become liable for 
rent for the occupancy of the premises during a por- 
tion of the second term, or since the expiration of 
that term. No defense or claim of that description 
was, in any form, brought into the case by the plead- 
ings, and there was no foundation for the reference 
ordered to ascertain the extent of the obligations of 
the plaintiffs for rent in arrear. 

As to that part of the judgment it was unauthorized 
and it should be reversed, but as to the residue, as the 
second term had already expired, the judgment should 
be affirmed, but without costs of the appeal. ¢ 

Brady, J., concurred. 

Judgment affirmed, without costs, 
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INSURANCE—FIRE--CONDITION AGAINST ANY 
OTHER INSURANCE—OTHER INSUR- 
ANCE INVALID. 


INDIANA SUPREME COURT, MAY 25, 1886. 


PuHENIX Ins. Co. OF BROOKLYN V. LAMAR. 

Where an insurance policy contains astipulation that it shall 

be void if any other insurance is taken, ‘‘ whether valid 

or not,” and other insurance is taken, which is shown by 

extraneous facts to be invalid, the policy may be avoided 

by the company. 

CTION ona fire insurance policy. 

states the case. 


Gilchrist & De Bruler, for appellant. 
E. M. Swan, for appellee. 


The opinion 


MiTcHELL, J. This was a suit by William S. Lamar 
against the Phenix Insurance Company to recover for 
an alleged loss by fire under apolicy of insurance is- 
sued upon the property of the former. The policy 
contained this condition: ‘‘If the assured shall have, 
or shall hereafter make, any other insurance, whether 
valid or not, on the property herein described, or any 
part thereof, without the consent of this company 
written hereon,” this policy shall be void. The insur- 
ance company answered that the condition above set 
out had been violated in this: ‘‘that the insured had, 
prior to the receipt of the policy on which suit was 
brought, accepted a policy of insurance for $500, cov- 
ering a part of the property insured, which policy so 
accepted had been issued by the Germania Insurance 
Company of New York, and which remained in force 
at the time that in suit was taken out, and that no 
consent to this latter policy was indorsed on the policy 
in suit, or was otherwise given. To this it was replied 
that the Germania policy contained a provision avoid- 
ing it in case of the existence of subsequent procure- 
ment of other insurance upon the property therein de- 
scribed, unless specially agreed to in writing in or 
upon such policy; that at the date the Germania pol- 
icy was received the assured held a policy for $2,000 
issued by the Home Insurance Company of New York 
covering the same property; and that no consent by 
the Germania had been given to the policy which the 
assured held in the Home, and that for that reason the 
policy held in the Germania was, and had been at all 
times invalid and void. Upon demurrer this was held 
asufficient reply. A recovery was accordingly had for 
the amount stipulated in the policy. 

The reply, it will be observed, seeks to avoid the ef- 
fect of the condition against other insurance, by the 
assumption that only such other insurance as is valid 
and enforceable is within the inhibition of the contract. 
Since however there is put forward no claim of mis- 
take, surprise or other circumstance which would au- 
thorize a modification of the condition, or relieve the 
insured from its effect, the contract, as the parties 
have deliberately chosen to make it for themselves, 
must furnish the measure of their rights. The inquiry 
must be, what have the parties agreed to? 

In determining the liability of insurance companies 
stipulations similar to that above set out have been 
the subject of much discussion, and not a little con- 
trariety of opinion. There are cases in which thecon- 
dition in respect to further insurance is general, and 
the conventional phrase, “whether valid or not,” 
being absent, which proceed upon such a construction 
of the contract as brings within its probihition only 
such other insurance as is valid and enforceable. That 
other insurance has been taken by the insured, which 
at the time of the loss is inoperative or voidable, so 
that no action could be successfully maintained for 





its recovery, is held in the cases referred to not to op- 
erate in avoidance of a policy containing the ordinary 
stipulation against such furtherinsurance. Conspicu- 
ous among the later cases which adopt this view are 
the following: Sutherland v. Old Dominion Ins. Co., 
81 Gratt. 176; Insurance Co. v. Holt, 35 Ohio St. 189; 
S. C., 35 Am. Rep. 601; Dahlberg v. St. Louis, etc., Co., 
6 Mo. App. 121; Gee v. Cheshire, etc., Co., 55 N. H. 65; 
8S. C., 20 Am. Rep. 171. To the foregoing may be 
added Hubbard v. Hartford Fire Ins. Co., 33 Iowa, 
825; S. C., 11 Am. Rep. 125, which in a modified form 
holds the same general doctrine. 

Ou the other hand, cases which seem well supported 
in reason proceed upon the theory that the only pur- 
pose for which provisions of the character under con- 
sideration are inserted in policies is to protect the in- 
surer against the hazard of overinsurance, by taking 
away the motive which the insured might otherwise 
have for the destruction of his own property. Other 
insurance taken without consent, whether valid or 
not, is held to avoid the policy in violation of which it 
has been taken. The assumption is that the vigilance 
of the property owner will be stimulated to guard 
against loss, by requiring him to maintain such rela- 
tion to the property iusured or that its destruction by 
fire shall not inure to his pecuniary benefit. 

Such being confessedly the purpose of the contract, 
it is not perceived how its object is in any degree pro- 
moted by the conclusion, that notwithstanding the 
insured may have intended to secure overinsurance, 
and may have firmly believed that he had succeeded 
in doing so, it is only when the attempt is actually 
successful that the prohibitory condition is operative. 
It might be said with much reason that such a con- 
struction defeats the purpose of the provision, and 
renders it practically nugatory. 

Moreover to hold that only such other insurance as 
is not void, and cannot be avoided by extraneous 
facts, is within the prohibition of the contract, affords 
the opportunity for the anomalous spectacle of an in- 
sured avoiding the effect of apparent overinsurance, 
and compelling payment of one policy by exhibiting 
his own turpitude in obtaining another. 

It is held in some cases that subsequent to further 
insurance, created by policies which are totally void, 
is no obstacle in the way of a recovery on the policy 
on which the claim is made. Rising Sun Ins. Co. v. 
Slaughter, 20 Ind. 520. If however such policies are 
voidable only for some breach of condition for which 
the insurer might avoid them, they are within the pro- 
hibition against further insurance. Funke v. Minne- 
sota, etc., Ins. Ass’n, 29 Minn. 347; S. C., 43 Am. Rep. 
216; Baerv. Phenix Ins. Co.,4 Bush, 242; Suggs v. 
Liverpool, etc., Co., 9 Ins. L. J. 657; Landers v. Water- 
town Ins. Co., 86 N. Y. 414; S. C., 40 Am. Rep. 554; 
Bigler v. Ins. Co., 22 N. Y. 402; Lackey v. Georgia Ins. 
Co., 42 Ga. 459; David v. Hartford, etc., Co., 18 Iowa, 
69; Carpenter v. Providence, etc., Co., 16 Pet. 495. 

It is however not necessary for us to determine or 
further intimate an opinion upon the proper construc- 
tion of a policy which simply stipulates that other in- 
surance taken without the cousent of the insurer shall 
render the policy void. It may well be assumed that 
the prevailing uncertainty and contrariety of opinion 
on that subject was the efficient cause for introducing 
into the policy sued on the phrase which distinguishes 
it from the policies involved in the cases referred to. 
The contract is that other insurance, ‘“‘ whether valid 
or not,”’ taken without the written consent of the in- 
surance company, shall render the policy void. It was 
thus agreed that the validity or invalidity of other in- 
surance, taken without the written consent of the in- 
surer, should not be the subject of future contest. 
Any contract of insurance so held or accepted was to 
render the policy in suit void. This agreement was 
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not against public policy nor prohibited by law. So 
far as appears, it was, with a full comprehension of 
its terms, deliberately entered into. It is therefore 
to have effect according to its plain and obvious mean- 
ing. Northwestern, etc., Co. v. Huzlett, 105 Ind. —-:; 
Continental Ins. Co. v. Hulman, 92 Ill. 145; 8. C., 34 
Am. Rep. 122; Liverpool, etc., Co. v. Verdier, 35 Mich. 
395. 

So far as appears, the policy in the Germania Insur- 
ance Company was regarded both by the insurance 
company which issued it and the insured, as being 
valid and in force at the time when the policy in suit 
was accepted, as well as when the loss occurred. What- 
ever we might conclude in respect to the ordinary con- 
dition concerning further insurance, we are clear that 
where the parties, as in the case before us, had stipu- 
lated in their contract that other insurance, whether 
valid or not, shall avoid the policy, the effect of such 
a stipulation cannot be avoided by showing that the 
prohibited insurance was invalid. As applicable to a 
policy embracing a condition of that description, this 
general principle may [be stated: If the prohibited 
policy held or received by the insured is in and of 
itself invalid and void, so that it in fact constitutes no 
contract of insurance, it will not aftect the validity of 
that under which the claim for indemnity is made; 
but if to avoid it requires the production of facts ex- 
traneous to the policy, it will be within the condition 
against further insurance, and unless consented to, 
will render the other voidable. We are thusled tothe 
conclusion that the court erred in overruling the de- 
murrer to the reply. 

A further question arising upon the evidence is sug- 
gested; but as upon the facts disclosed it cannot be 
material, in view of future considerations,that we de- 
cide it, without considering that question, the judg- 
ment is reversed with costs, with directions to the 
court below to sustain the demurrer to the second 
paragraph of reply, and for further proceedings not 
inconsistent with this opinion. 


—— 


CRIMINAL LAW—JURISDICTION—ONE CRIME 
COMMITTED IN TWO DIFFERENT COUN- 
TIES—CONSTITUTIONAL LAW. 
SUPREME COURT OF INDIANA, MAY 24, 1886, 


ARCHER V. STATE. 


A conspiracy to take the life of the deceased was formed in 
Martin county. Pursuant to that conspiracy he was 
there seized and bound, and then taken into the county 
of Orange and there killed. Held, that under the statute 
of Indiana, providing that where a crime is committed 
partly in one county and partly in another, the jurisdic- 
tion isin either, the courts of Martin county had juris- 
diction. 


pe opinion states the case. 


Moser & Houghton, for appellants. 

Aittorney-General, for State. 

Exuiort, J. The appellant was jointly indicted 
with eight others for the murder of Samuel A. Bunch. 
The State elected to try the appellant separately, and 
the trial resulted in a judgment declaring him guilty 
of murder in the first degree, and adjudging that he 
suffer the penalty of death. The indictment was re- 
turned by the grand jury of Martin county, the trial 
was had in that county, and judgment was there pro- 
nounced. The facts, as we gather them from the evi- 
dence, are these: Martin Archer, a kinsman of the 
appellant and five of the persons indicted with him, 





was killed, as they believed, by Samuel Marley. Mar- 
ley fled the country shortly after the death of Martin 
Archer, but the appellant and his kinsman believed 
that Bunch, the deceased, harbored him and assisted him 
to escape. They watched the house of Bunch for sev- 
eraldays and nights, and received information which 
led them to believe that he assisted Marley to flee, and 
this excited in them angry and revengeful feelings. 
They ascertained that Bunch, on the afternoon before 
his death, had gone to a secluded place to secure some 
of his hogs which had broken into the field of a neigh- 
bor named Ryan. There they forcibly seized and 
bound him with hickory withes. The place where he 
was seized and bound was in Martin county. He was 
detained in this place for some hours, and then taken to 
a cave in Orange county called ‘‘ Saltpeter Cave.’’ This 
cave was about two miles distant from the Martin 
county line. The men who captured and bound him 
were armed with guns and pistols, and with these in 
hand, and ready for instant use, they took him to the 
cave, where they shot him many times, each emptying 
the contents of his gun or pistol into his body. His 
body was left lying in the cave for some days, when it 
was taken out and burned. 

From these circumstances and from the declarations 
of the appellant and those who united with him in the 
murder of Bunch, it is evident that the capture was 
made pursuant to a preconceived plan to take his life. 
This conclusion is fully warranted by the evidence, 
and is undoubtedly that reached by the jury. The 
circumstances unite with great strength in proof of 
the fact that the seizure and binding of the de- 
ceased were part of a previously arranged plan, and 
that the appellants, with at least four others, 
joined in arranging and executing this plan. Itistrue 
that Lynch, who was present and assisted in killing 
Bunch in the cave, testified when called as a witness 
by the State, that the purpose to kill the captive 
was not communicated to him until the cave was 
reached; but nevertheless the circumstances conclu- 
sively prove that the capture was made with the in- 
tention and purpose of taking the life of the captured 
man. Forcibly seizing and binding a man without 
legal excuse or justification is an assault, and if done 
for the purpose of carrying into execution a precon- 
ceived plan to murder the person so seized and bound, 
isan initial step in the crime. An assault is an ele- 
ment in the crime of murder, and the assault first made 
in this instance constituted an important step in the 
crime, for it kept the victim within the power of his 
captors until the cave was reached on the night of his 
death. The crime which culminated in the death of 
Bunch in the cave in Orange county was a single one, 
although composed of several elements, and the acts 
done in Martin county were not distinct criminal acts, 
but were parts of one crime consummuted in the ad- 
joining county. Suppose, for the sake of illustration, 
that a man is seized, bound and gagged in one county, 
pursuant to a preconcerted plan; that while he is thus 
helpless he is taken to a cave in another county, and 
there left to die: would it be doubted that the first 
act—the seizure and binding—was but a part of the 
crime of murder? There is no difference in principle 
between the supposed case and the real one; for of the 
act is a material part of the crime, then no matter 
where death results, the place of the crime, according 
to the weight of authority, is at common law in the 
county where the first material act was committed. 

There is some conflict in the old common-law au- 
thorities as to whether the jurisdiction is in the courts 
of the place where death occurred or in those of the 
place where the fatal blow was given; and in order to 
remove all doubt, the body was sometimes taken to 
the county where the blow was struck. Riley v. State, 
9 Humph. 657; People v. Gill, 6 Cal. 637; State v. Ges- 
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sert, 21 Minn. 369; Com. v. Macloon, 101 Mass. 1; Com. 
v. Parker, 2 Pick. 550; Tyler v. People, 8 Mich. 3820; 
Green v. State, 66 Ala. 40; S. C., 41 Am. Rep. 744; 
Steerman vy. State, 10 Mo. 503; Hunter v. State, 40 N.J. 
L. 495. 

If however the crime was committed in part in one 
county and consummated in another, jurisdiction at 
common law would seem to be in the county where 
the first material step in the crime was taken. Mr. 
Bishop says: ‘*‘ In reason, and according to the better 
authorities, when a crime is really committed in part 
in one county, and in part in another, the tribunals of 
either may properly punish it, provided that what is 
done in the county which takes the jurisdiction is a 
substantial act of wrong, and not merely some inci- 
dental thing innocent in itself alone.’’ 1 Bish. Crim. 
Law (7th ed.), § 116. 

There were not only preparations in Martin county 
to commit the specific crime finally consummated in 
Orange, but there was an overt uct, forming a mate- 
rial part of the crime committed in the former county 
and the parties would be indictable at common law 
in that county. ‘*Dynamiting and Extraterritorial 
Crime,’’ 16 Crim. Law Mag. 155. 

The acts done by the appellant and his associates 
were, we repeat, part of the crime; they were material, 
and they were substantial wrongs, so that it would 
seem that even at common law jurisdiction would 
vest in the county where those acts were committed. 
We are not however to decide this case upon the rules 
of the common law, but upon the provision of our stat- 
ute which reads thus: ‘‘ Where a public offense has 
been committed partly in one county and partly in 
another, or the acts or effects constituting or requisite 
to the consummation of the offense occur in two or 
more counties, the jurisdiction is in either.” 

The case before us comes within this statute, for the 
purpose to kill was formed in Martin county, the 
seizure and binding of the deceased took place there, 
the plan of carrying it into execution was there re- 
solved npon, and was there so far executed as to de- 
prive the deceased of his liberty, and bring him within 
the power of those who designed to slay him. These 
were acts of a criminal character, constituting a part 
of the offense. Not only were they acts constituting 
a part of the crime, but they were also acts ‘“‘requi- 
site to the consummation of the offense,” for it was 
the seizure of the deceased, and the power obtained 
over him by that seizure, that enabled the appellant 
and his associates to conduct him to the cave in Or- 
ange county, and there kill him. If it had not been 
for the capture in Martin county the enemies of Bunch 
could not have taken him to the place where he met 
his death at their hands, and it was therefore the un- 
lawful seizure that enabled them to consummate the 
crime of murder, according to the plan conceived by 
them. The capture iv Martin county was as material 
to the consummation of the crime as almost any other 
step taken by the criminals, since it was the act which 
made it possible for them to take him to the place se- 
lected for slaying him. It wasthe act which put him 
in their power, and enabled them to take him from the 
county where he lived to the place chosen, in another 
county, and there take his life; for if the capture had 
not been effected, the felonious purpose must have 
been consummated, if at all, in the county of which 
he was a resident. In construing and sustaining the 
validity of a statute similar to ours, it was said by the 
Supreme Court of Alabama that “if then we consider 
the fatal shooting of the deceased as the commence- 
ment merely of the crime of murder charged in the 
indictment, and that the death of the injured person 
was the consummation of the offense in Georgia, the 
statute conferring jurisdiction on the Circuit Court of 
Colbert county, the alleged venue was valid, and not 





obnoxious to legal objections.”” Green v. State, supra. 
So here, if we consider the seizure and binding of the 
deceased at the commencement of the crime, the case 
is within the statute; but here we have the further 
element that the criminal assault upon the person of 
the deceased was essential to the consummation of the 
crime in the case in Orange county, to which he was 
carried acaptive by those who slew him. 

Ifit be true that the unlawful seizure of the de- 
ceased in Martin county was part of the crime, then 
the constitutionality of the statute is clear, for there 
is no substantial diversity of opinion as to the power 
of the Legislature to provide what county shall have 
jurisdiction where a crime is committed in two coun- 
ties, part being committed in each jurisdiction. There 
is perhaps some diversity of opinion as to whether a 
statute is constitutional which provides for the pun- 
ishment of acrime in acounty where no material part 
of the crime was committed; but even upon this ques- 
tion the very decided weight of authority is that the 
Legislature may provide for the punishment of the 
crime in either of the two counties where any part of 
the crime is committed. Tippins v. State, 14 Ga. 422; 
Steerman v. State, 10 Mo. 503; State v. Pauley, 12 Wis. 
537; Com. v. Parker, 2 Pick. 558; Tyler v. People, 8 
Mich. 320; Com. v. Maclocn, 101 Mass.1; State v.John- 
son, 88 Ark. 568; Green v. State, supra; Hanks v.State, 
13 Tex. App. 289; Ham v. Stute, 4 id. 645; Ex parte 
Rogers, 10 id. 655; Adams v. People, 1 N. Y. 173. 

In the case before us we regard the assult upon the 
deceased in Martin county as an essential part of the 
crime, and as “an act requisite to its consummation,” 
and we donot doubt that the Legislature had power 
to provide for the punishment of the crime, either in 
the county where it was commenced or in the county 
where the last act was done. This power is often nec- 
essary in order to prevent an absolute failure of jus- 
tice; nor is its existence doubtful, for it has ever been 
the law, illustrated and declared by a great number 
of cases, that a crime committed partly in one juris- 
diction and partly in another may be punished in 
either jurisdiction. I Hale P. C. 430, 431, 615-617; Re- 
gina v. Michael, 9 Car. & P. 356; People v. Adams, 3 Den. 
207; Bulwer’s case, 7 Coke, 2b, 3b; King v. Burdett, 4 
Barn. & Ald. 175; Com. v. Andrews, 2 Mass. 14; Com. 
v. Holder, 9 Gray, 7; Simmons v. Com., 5 Bin. 619; 
Simpson vy. State, 4 Humph. 461. 

We have had for many years a statute founded upon 
this principle, and its validity was sustained in Beal 
v. State, 15 Ind. 378. Inastill more emphatic way is 
this principle recognized in Kizer v. Woods, 60 Ind. 
538, where it was held, that although the felonious in- 
tent, constituting, as is well known, an essential ele- 
ment of the crime of larceny, was formed in Ohio, yet 
as it was not consummated by a taking until the prop- 
erty and the thief came into this State, the crime 
might be punished here. The decided cases fully sup- 
port this doctrine. State v. Underwood, 49 Me. 181; 
State v. Bartlett, 11 Vt. 650. 

There is, as we understand the authorities, no real 
conflict of opinion as to the power of the Legislature 
to provide for the punishment of a crime partly com- 
mitted in one jurisdiction and partly in another in 
either jurisdiction; butthere is a sharp conflict as to 
whether death can be said to be a part of the crime of 
murder; many of the authorities maintaining that 
death is merely the consequence of the crime; many 
of the authorities, on the other hand, maintaining 
with much reason thut death isa part of the crime, 
for unless it results within a year and a day the of- 
fense cannot be murder. ‘Jurisdiction in Guiteau’s 
Case,’’ 2 Crim. Law Mag. 804. But we have no reason 
to enter upon this contested ground, as the acts com- 
mitted in Martin county were substantive criminal 
wrongs, forming essential parts of the crime. 
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Felonious purpose or intent is seldom established 
by direct evidence, but in the very great majority of 
oases is inferred from circumstances. Padgett v.State, 
103 Ind. 550; S. C.,3 N. E. Rep. 377. Circumstantial 
evidence is mainly relied on to prove this essential 
elemeut in the crime of murder, but the character of 
the evidence is never deemed to impair or impeach the 
validity of the proof. Itis likewise true of the ele- 
ment of conspiracy, which is not unfrequently a con- 
stituent element of murder, that it is not _usually 
proved by direct evidence, but is inferred from cir- 
cumstances. Dr. Wharton says: “The actual fact of 
conspiring may be inferred, as has been said, from cir- 
cumstances, and the concurring conduct of the defend- 
ants need not be directly proved.” “‘Any joint action 
on amaterial point, or a collocation of independent 
but co-operative acts, by persons closely associated 
with each other, is held sufficient to enable the jury to 
infer concurrence of sentiment.” 2 Whart. Crim. 
Law (9th ed.), § 1398; Whart. Crim. Ev., § 698; 2 Bish. 
Crim. Proc., § 227. 

The circumstances developed by the evidence satis- 
factorily prove that the conspiracy which bound the 
defendants together, as well as the purpose to kill, 
which constituted the bond of union between them, 
was formed in the county of Martin; and these were 
undeniably parts, and very material parts, of the crime 
which was consummated in the adjoining county 
Suppose that two of the persons who assisted in the 
seizure of Bunch had not crossed the line dividing the 
two counties, is it not perfectly clear, upon principle 
and authority, that they would nevertheless have been 
guilty of murder? This conclusion cannot be success- 
fully controverted ; and yet it can only be true on the 
theory that part of the crime was committed in Mar- 
tin county, for unless this be so, it is clear that it 
could not be justly said that they participated in the 
crime. If what took place in Martin county was no 
part of the crime, those who did no more than con- 
spire with the persons who fired the fatal shots, and 
assist in placing deceased in their power, could not be 
guilty; but if those acts should constitute part of the 
crime, they are guilty, and the crime had its origin in 
Martin county, where the first steps toward the ac- 
complishment of the common purpose was taken. 
Our deliberate conclusion is that the acts done in 
Martin county did constitute part of the crime, and 
that the court of that county had jurisdiction. 

It is perhaps true that there is little direct testi- 
mony that the purpose to kill was formed in Martin 
county, or that the plan of seizing the deceased and 
conveying him to the cave in Orange county, was 
there agreed upon; but the circumstances so strongly 
and directly point to this conclusion as to free the 
minds of all impartial men whojgive it study from 
any doubt upon this point; and circumstantial evi- 
dence, as we have seen, is all that is required. The 
evidence supplied by the circumstances leads to no 
other reasonable conclusion, and we think that there 
was abundant support for the verdict of the jury upon 
this point, and consequently ample evidence warrant- 
ing the instructions of the court. Few cases can be 
more strongly made out than is this one, for the evi- 
dence supplied by the circumstances and the testi- 
mony given by the witnesses all unite in proving that 
the purpose to kill was conceived in Martin county; 
that the plan was there agreed upon, and there partly 
executed by making acaptive of the deceased. The 
night journey across the line to the cave, and the 
shooting there, were but steps in the crime conceived 
and partly carried into execution in Martin county, 
and the court of that county committed no error in 
assuming jurisdiction. 

What we bave said disposes of all questions as to the 
jurisdiction, and as to the instructions of the court 





upon these points, and they need not be discussed in 
detail. 

It is true, as counsel assert, that the case against the 
accused depends in a great measure upon the testi- 
mony of John Lynch, asa confessed accomplice and a 
man of bad character; but it is so strongly and fully 
corroborated upon all material points that we cannot 
hold that the jury did wrong ingivingit credit. A con- 
viction will be sustained upon the testimony of an ac- 
complice where it is satisfactorily corroborated, and 
that is the case here. 

The first step in the offense of murder in the first 
degree, the intermediate steps, and the final act con- 
stitute but a single crime. There are indeed few 
crimes that are not made up of many elements, or in 
which there are not many steps; but no matter how 
many elements or steps there are, there is but one 
crime. Thisis true of the present case. All the es- 
sential elements combined constitute but a single 
crime, and in legal contemplation that crime was per- 
petrated where any one of the substantive and mate- 
rial parts of it were committed. If it were otherwise 
a man in Martin county might deliberately conceive a 
felonious purpose to commit a crime, send another 
into Marion county to commit the overt act, and yet 
go free, because it would not be said that all the ele- 
ments of the crime were present in either county. But 
itis unnecessary to pursue this discussion, for it is 
clear upon principle and authority that a crime is com- 
mitted in the county where an act constituting an es- 
sential element is done. Where the crime is com- 
posed of several elements, and a material one exists in 
either one of two counties, the courts of either county 
may, under our statute, rightfully take jurisdiction of 
the entire crime. 

We conclude therefore that the venue was well laid 
in Martin county, and was satisfactorily proved. 

Judgment affirmed. 


ee 


NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL-—UNDERTAKING—DISMISSAL OF COMPLAINT 
—SUBSEQUENT REVERSAL—MISTAKE—AMENDMENT.— 
(1) In an action of ejectment, defendants gave an un- 
dertaking that the plaintiff would account for and 
pay over the rent of the premises ‘as the court may 
direct in the above entitled action.”” The complaint 
was dismissed, but on appeal the General Term re- 
versed the judgment. On the second trial defendant 
was again successful, and on appeal it was again re- 
versed; and on the third trial, the undertaking hav- 
ing been corrected on motion, the plaintiff was suc- 
cessful, and judgment was given that the undertak- 
ing be amended, and for the rental value of the prem- 
ises. Held, no error; that the undertaking was valid 
and binding until a final judgment was reached. The 
appellants claim that the undertaking was merged in 
and superseded by the first judgment which was ren- 
dered dismissing the complaint. It is true that if that 
judgment had never been disturbed it would have 
been final, and would have absolved the obligors in 
the undertaking from any liability. It was subse- 
quently reversed, and finally in the action a judgment 
was rendered in favor of the plaintiff, and then the un- 
dertaking by its terms became operative. This was 
not a statutory, but a common-law undertaking, 
founded upon a sufficient consideration. There was a 
final judgment in the action which directed the de- 
fendant Emmerich to pay to the plaintiff certain rents, 
and that judgment was a direction and order of the 
court within the meaning of the undertaking. It is 
quite true that the dismissal of the complaint dissolves 
an injunction, and vacates and annuls an order of ar- 
rest; but there is no analogy between such cases and 
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the case now before us. The undertaking bound Em- 
merich to account for and pay over the rent of the 
premises as the court might direct, by any order or 
judgment which might be obtained in the action, and 
when a final judgment was obtained directing such 
payment the condition had arisen which rendered the 
obligors liable upon the undertaking. (2) Where by 
mutual mistake the word “plaintiff”? was inserted 
where ‘‘ defendant” should have been, the court has 
power to amend and enforce it. June 1, 1886. Clute 
vy. Knies. Opinion by Earl, J. 


CONSTITUTIONAL LAW—PRIVATE OR LOCAL RAIL- 
ROAD ACT.—Chapter 554 of the Laws of 1885, provid- 
ing for a new experimental section of elevated railroad 
in the city of New York is a violation of the constitu- 
tional provision that the Legislature shall not pass a 
private or local bill “granting to any corporation, as- 
sociation or individual the right to lay down railroad 
tracks.’’ The relator is authorized to build an experi- 
mental section of elevated railway, not less than a 
quarter of a mile in length, upon some duly author- 
ized street of the city, with a view of inventing or dis- 
covering improvements in the system, which if adopted 
will make the existing structure less offensive or in- 
convenient. The section is to be not a model, but an 
actual operating railway, and yet is to be such wholly 
for experimental purposes; not transporting passen- 
gers or open for public use, but subject to the continu- 
ous changes and trials born of new ideas, and made to 
test their effectiveness and value. The length of this 
experimental section beyond one-quarter of a mile is 
in the discretion of the relator. He may, if he 
chooses, extend it to the exterior bounds of the 
city. Its size, character and mode of con- 
struction are in like manner largely in_ his 
discretion, and he may thus obstruct an avenue of 
travel, or take away the property rights of abutters 
without any provision for their compensation. No 
time is limited for its continuance. So long as the re- 
lator is alive to invent and experiment he may test his 
ideas upon the structure, build, or remodel, or change 
it, unless the Legislature shall put an end to the en- 
terprise, or the relator determine that his improve- 
ment is complete. The law does not say to whom the 
improvements shall belong, nor even that they shall 
be introduced on any existing or future elevated rail- 
way, and the result of the whole enterprise as planned 
by the statute will only be that the city and the State 
will learn that some things in mechanical engineering 
can or cannot be successfully accomplished. Ofcourse 
the relator did not propose to thus educate himself 
and the city, himself by experiment and the city by 
results, at his own expense or without compensation ; 
but the expense was to be defrayed out ofacertain city 
fund. ‘hat this arrangement was in fact an appro- 
priation of the money of the city to the private bene- 
fit of the relator, at least so far as the portion now 
claimed to be payable is concerned, and that the ap- 
pearance of a public purpose thrown about it is color- 
able merely, is contended by the city, and has much of 
probability to support it. The enactment violates 
section 18 of article 3 of the Constitution which pro- 
hibits the passing of a local or private bill ‘granting 
to any corporation, association or individual the right 
to lay down railroad tracks.’’ The relator, if he be 
treated as a mere agent, the municipality itself, is au- 
thorized by a bill, which is certainly ‘“‘local,” if not 
**private,’’ to build an elevated railroad in some street 
of the city. Isis not a sufficient answer to say that 
the track thus to be ‘laid down” is merely experi- 
mental and temporary, for the language of the funda- 
mental law is purposely very broad, and draws no 
such distinction. But this track, although experi- 
mental, is not temporary. As we have seen, it is per- 
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manent and durable, having no limitation except the 
future will of the Legislature. It will be a railroad 
not less than a quarter of a mile, and may be made 
much longer, and serve, under the guise of an experi- 
ment, to fasten in the end a new road upon the city. 
Wherever the road runs it must necessarily take either 
the fee of private owners or the property of abutters, 
for in all respects it is to be an elevated road. No pro- 
vision is made for compensation to abutting owners or 
owners of the fee. For these reasons we are of the 
opinion that the act under which the relator claims is 
invalid. June 1, 1886. People v. Loew. Opinion by 
Finch, J. 


STREET RAILROAD—APPOINTMENT OF COMMIS- 
SIONERS TO DECIDE AS TO NECESSITY OF.—The language 
of the Constitution that the court, upon application, 
may appoint commissioners to decide as to whether a 
street railroad shall be built where the property- 
owners will not consent, does not confer upon the 
court a discretion to appoint or not as it shall deem 
just or discreet. It confers authority to appoint when 
a case is presented contemplated by the Constitution. 
The court has not the discretion to grant ordeny the 
application upon the question of the utility or neces- 
sity of the proposed road. The determination as to 
whether the proposed road ought to be constructed 
shall in the first instance be decided by commis- 
sioners. Chapter 252, section 14, of the Laws of 1884, 
is not unconstitutional on the ground that it consti- 
tutes a delegation of legislative power in requiring the 
consent of roads already occupying the street, before 
a street railroad can be built on such street. The op- 
posite view is urged upon two grounds: First, that 
the Constitution has prescribed the condltions upon 
which street railroads may be constructed, and by im- 
plication excludes the imposition by the Legislature of 
conditions other that those prescribed therein; and 
second, that a condition requiring the consent of ex- 
isting railroad companies to the construction or op- 
eration of another road is a grant of legislative power 
to the company whose consent is required, and is 
therefore void. The first contention proceeds upon a 
misconception of the object of the constitutional pro- 
vision, and of the rules governing the interpretation 
of constitutional restraints upon legislative power. 
The plain purpose of the Constitution requiring the 
consent of the local authorities and of property- 
owners to the construction of a street railroad was the 
protection of public and private interests against hos- 
tile and injurious legislation, and to prevent the ap- 
propriation of highways to railroad uses by legislative 
grant without consulting the interests of the locality. 
The consent of the local authorities and of property- 
owners was therefore made necessary; but to meet the 
contingency of an unreasonable opposition on the 
part of the property-owuners, a tribunal was author- 
ized to be created to determine whether the public in- 
terests required the construction of the proposed 
road, whose determination in its favor, when con- 
firmed by the court, was to stand as a substitute for 
such consent. But the Constitution, neither by ex- 
press language nor by implication, abridges the legis- 
lative power over the subject outside of the matters 
particularly enumerated. It needs no citation of au- 
thorities to sustain the postulate, that except as re- 
strained by the Constitution, the legislative power is 
untrammelled and supreme, and that a constitutional 
provision which withdraws from the cognizance of the 
Legislature a particular subject, or which qualifies or 
regulates the exercise of legislative power in respect 
to a particular incident of that subject,leaves all other 
matters and incidents under its control. Nothing is 
subtracted from the sum of legislative power except 
that which is expressly or by unecessary implication 
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withdrawn. The Legislature is prohibited from grant- 
ing a franchise to construct a street railroad, except 
upon certain specified conditions. But it is not pro- 
hibited from annexing further conditions not incon- 
sistent therewith, and whether other conditions are 
necessary or proper is a matter resting in the wisdom 
and discretion of the Legislature. The claim that the 
provision in the act of 1884, requiring a company or- 
ganized thereunder, whose route is coincident with 
that of another road, to obtain the consent of the lat- 
ter to the construction of the new road, before it can 
proceed to construct or operate the same, constitutes 
a delegation of legislative power, is not, we think, well 
founded. The act of 1884 was complete and operative 
from the moment of its passage. The franchise ac- 
quired by a company organized under its provisions 
is perfect, according to the nature of the frandhise in- 
tended to be given from the moment the corporation 
comes into existence. The legislative grant was con- 
stitutional, and not absolute. The consent of another 
company in a case where such consent is required con- 
fers no franchise upon the company by whom it is ob- 
tained. The consent simply meets one of the condi- 
tions prescribed by the statute upon which the right 
of the company to construct and operate its road de- 
pends. If consent is refused the law is not defeated, 
but remains perfect and complete as before. The com- 
pany, upon consent being refused, is not deprived of 
its franchise. A failure to obtain such consent simply 
puts in abeyance its right to proceed with the con- 
struction of the proposed road until the obstruction is 
removed; and this precise situation was within the 
contemplation of the Legislature when the act was 
passed. The Legislature imposed the condition in its 
discretion for the protection of existing companies. 
It may hereafter in its discretion remove the restric- 
tion and abrogate the condition. But its right to im- 
pose it is unquestionable. June 1, 1886. /n2e Appli- 
cation of Thirty-fourth Street Ry. Co. Opinion by 
Andrews, J. 


MUNICIPAL INDEBTEDNESS—STOCK OF NEW 
YORK CITY HELD BY COMMISSIONERS OF SINKING 
FUND.—Plaintiffs ask that the defendants be enjoined 
from issuing bonds of the city of New York for the 
purpose of raising money forthe dock department, on 
the ground that the funded indebtedness of the city is 
in excess of that allowed by law; but it appears that 
$34,000,000 of this is held by the commissioners of the 
sinking fund for the redemption of New York city 
stock, making the balance of the indebtedness less 
than ten per cent of the value of real estate. Held, 
that the stock so held by the commissioners of the 
sinking fund was not a debt against the city within 
the meaning of the constitutional prohibition (Const., 
art. 8, § 11, as amended in 1884) forbidding a city of 
over 100,000 inhabitants from increasing its indebted- 
ness to more than ten percent of its taxable real es- 
tate. Held also, that the amount required to pay the 
city debt, if it all came presently to maturity, was so 
much as is equal toits bonds or stock, not including 
that held by the sinking fund. Laws of 1878, ch. 383, 
§ 4, relates to the funds and revenues of the city, and 
to the management of the sinking fund itself, and not 
to the eftect of purchase upon the city stock bought by 
its moneys. April 30, 1886. Bank for Savings in the 
City of New York v. Grace. Opinion by Danforth, JJ. 


MORTGAGE — BY RAILROAD — CONSTRUCTION OF 
SINKING FUND — PROVISION. —The defendant, in 
order to gradually pay a first mortgage, included in 
it certain provisions by which twice a year, out of the 
net earnings of the road, $12,500 should be paid to 
trustees of the mortgage as a sinking fund for redemp- 
tion of the bonds; this to be deposited in a trust com- 
pany, aud outstanding bonds bought so long as they 





were not higher than 110, but interest was to continue 
to be paid on such bonds by the company and added 
to the fund; but if the bonds could not be purchased 
at that price ‘‘no further payments shall be payable 
to said sinking fund” until it could be so used. Held, 
that when said bonds rose above 110 the semi-annual 
payments of $12,500 ceased, but the interest payments 
on the sinking fund must continue until the maturity 
ofsuch bonds. June 1, 1886. Wilds v. St. Louis, A. & 
T. H.R. Co. Opinion by Finch, J.; Rapallo, J., dis- 
senting. 


NEGOTIABLE INSTRUMENT—CONSIDERATION—COM- 
POUNDING FELONY—DUREsS.—The plaintiff seeks to 
recover back theamount of a promissory note, given 
upon the settlement of a claim by defendant that 
plaintiff's son, who was in defendant’s employ, had at 
different times stolen his money. The complaint al- 
leged that the note was given in order to compound 
and settle a supposed felony or misdemeanor, and that 
the said note was extorted from the plaintiff and his 
wife by threats of public charges against the character 
of their son, and that the note was executed in fear of 
the same. The plaintiff insists that.the facts in this 
case establish that the parties to this action did not 
stand in pari delicto; that the defendant took undue 
advantage of the plaintiff and his wife--advantage of 
the circumstances in which the plaintiff stood, sur- 
rounded as he was by his family; that this operated 
as duress and undue influence to coerce, and as the 
jury found, did coerce the plaintiff's will, and de- 
stroyed the equality between the parties and induced 
the plaintiff to give the note in question. While fraud, 
duress and undue influence, employed in procuring a 
contract for the payment of money, may vitiate ‘and 
destroy the obligation created, and render it of no ef- 
fect,and the party who has been compelled to pay 
money on account thereof may maintain anaction to 
recover the same, such aright does not exist, and can- 
not be enforced where the consideration of the con- 
tract thus made arises entirely upon or is in any way 
affected by the compounding of afelony. When this 
element enters into the contract, it becomes tainted 
with a corrupt consideration, and cannot be enforced. 
The judge was requested to charge as follows: ** That 
if the compounding of a felony entered into and 
formeda part of the consideration of the note, the 
plaintiff could not recover,”’ and also ** that if the mo- 
tive of the plaintiff in giving the note was in part for 
the purpose of compounding a felony, he would not 
be entitled to recover.”’ Both of these requests were 
refused. We think there was error in each of the re- 
fusals. Within the rule already laid down, if the con- 
sideration of the note was in any way affected by the 
compounding of a felony, or it entered into the same, 
or such a motive actuated the plaintiff in any respect, 
then the contract was illegal, and should not be up- 
held. In such a case the contract was vicious and cor- 
rupt, and in violation of law, as much as if compound- 
inga felony had been the entire consideration. The 
element of illegality constituted a part of the contract, 
thus vitiating the whole, and it could not be rejected 
because duress, undue influence or threats were also 
blended with it. Wecannot agree with the doctrine 
that if the plaintiff was influenced by the duress of the 
defendant, and at the same time both parties intended 
the compounding of a felony, that they were not in 
pari delicto. Itis enough that the vice of compound- 
inga felony was a part of the contract, operating upon 
the minds of both parties, and thus placing them upon 
an equality, to render the contract nugatory and of no 
effect. June 1, 1886. Haynes v. Rudd. Opinion by 
Miller, J. 


PARTNERSHIP—FIRM OBLIGATION IN INDIVIDUAL 
TRANSACTION OF PARTNER—NOTICE OF PURPOSE—DEC- 
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LARATIONS OF PARTNER.—(1) It was clearly established 
that the notes in suit were made by defendant Cheney 
in the name of the firm,without the knowledge or con- 
sent of his partner, and were delivered to plaintiff for 
the purpose of paying the individual debt of Cheney; 
that the plaintiff knew that Cheney was using his part- 
nership paper to pay his individual debt, and it was 
bound to know that he had no right to use it for that 
purpose without the consent of his partner; and was 
chargeable with knowledge that the notes were 
wrongfully made and issued. Each member of a firm 
is the general agent of a firm in relation to all the busi- 
ness of the firm, and can bind the firm in what he 
says and does in such business; but when one partner 
has a transaction with a third person, which is neither 
apparently nor really within the scope of the partner- 
ship business, the partnershipis not bound by his dec- 
larations or acts in the transaction. He cannot by his 
declarations make that a partnership transaction which 
does not appear to be such, and which is apparently 
and really an individual transaction. In such a case the 
third person has notice that the transaction is outside 
of the partnership business, and he cannot rely upon 
the partnership credit. Byles Bills (7th ed.), 48; Far- 
mers’, etc., Bank v. Butchers’, etc., Bank, 16 N. Y. 
125. Cheney, for some time prior to the giving of these 
notes, had been dealing with the plaintiff. He drew 
checks on the East River Bank of New York, and pro- 
cured them to be cashed by the plaintiff, and these 
checks, for the security of the bank, were indorsed by 
Vail. At one of the times when he procured the 
plaintiff to cash a check, he said to its president: “My 
partner has, or should have, the money for this to-day ; 
but he has not got it, or cannot get it, and we want 
this amount.’’ Subsequently other checks were drawn 
by Cheney, and cashed by the plaintiff, and paid by 
the bank upon which they were drawn. Finally a 
check for upward of $5,000 was drawn by Cheney, in- 
dorsed by Vail, and cashed by the plaintiff, which was 
protested for non-payment, and these notes were 
given to take up that check. What was said by 
Cheney to the plaintiff's president did not under the 
circumstances authorize an inference that he was pro- 
curing the money for the firm or in its business. All 
of the checks were his individual checks, and not the 
firm checks, and the bank had uo reason to infer that 
he was drawing his individual checks in the firm busi- 
ness, or to procure money on the firm account or firm 
credit. The money was loaned on his individual 
check, and on the credit of Cheney and the indorser, 
and not on thecredit of the firm. 1t was in form and 
in fact Cheney’s check, and the president of the bank 
testified that he cashed the check on the responsi- 
bility of Vail, the indorser. We do not think that it 
is a just inference, from the language said to have 
been used by Cheney, that the checks were made in 
the business of thefirm. But the declaration of Che- 
ney, made in a transaction which was really as well as 
apparently his individual transaction, outside of the 
firm business, could not make evidence against the 
firm or his partner. Hickman v. Reineking, 6 Blackf. 
387; Thorn v. Smith, 21 Wend. 365. (2) During the trial 
Vail, called as a witness for the plaintiff, was asked 
this question: ‘‘ Did you ever have any conversation 
with Mr. Cheney in reference to his partnership in 
connection with indorsing checks on paper?’’ Then 
this question was asked: ‘‘ Was any representation 
made by Mr. Cheney to you that any of this money 
which was to be raised on checks indorsed by you was 
for the purpose of the business of the house?’”’ It is 
now claimed that the rejection of this evidence is 
error. What Cheney said to Vail, not communicated 
to plaintiff, was not competent or material. The dec- 
larations sought to be proved were made when Che- 
ney was engaged in a trausaction, apparently and 





really without the scope of the partnership business, 
and hence, for reasons already stated, were incompe- 
tent as against Underhill. (3) The plaintiff did not 
take these notes as assignee of Vail, or from Vail, In 
such a sense that it can stand in his shoes; but the 
notes were made and delivered to Vail, and by him 
delivered, for Cheney, to the bank, to satisfy Cheney’s 
debt to the bank, and they had no inception until de- 
livery to the bank. The mere fact that Cheney could 
not testify that some small portion of the money ob- 
tained by him of the plaintiff was not used for the 
firm was of no importance. They debt was in 
form the debt of Cheney, and if plaintlff claimed that 
it, or any part of it, was created for the benefit of the 
firm, it was incumbent upon it to prove that. The 
mere inability of Cheney to testify that no part of the 
money was used for the firm proved nothing. June1, 
1886. Union Nat. Bank v. Underhill. Opinion by 
Earl, J. 

RAILROAD—IN STREET—USED BY INDIVIDUAL FOR 
PRIVATE PURPOSE—NUISANCE.—Defendants, under a 
contract with a street railroad corporation, took a 
branch road abandoned by it, having flat rails, and re- 
constructed it with T rails, and used it exclusively for 
carrying their machines, etc., to their factory. Held, 
a nuisance for which plaintiff, an adjoining lot-owner, 
sustaining special injury, might restrain its use. The 
right to construct and operate a street railway is a 
franchise which must have itssource in the sovereign 
power. The legislative power over the subject is also 
subject to the limitation that the franchise must be 
granted for public, and not for private purposes, or at 
least public considerations must enter into every valid 
grant of aright to appropriate a public street for rail- 
road uses. The construction and maintenance of a 
street railway by any individual, or association of in- 
dividuals, without legislative authority, would consti- 
tute a public nuisance, and subject the persons main- 
taining it not only to indictment, but also to a private 
action in favor of any person sustaining special injury. 
The contract furnishes no defense to this action. It 
was a scarcely undisguised attempt by the railroad 
company to transfer to an individual, or to the firm 
for which he was acting, its franchise as common car- 
rier over the part of its route specified 1n its con- 
tract, with a view and for the purpose of enabling the 
grantee to operate the road thereon as private prop- 
erty, and exclusively for the purpose of his private 
business. The contract was void as against public 
policy; and assuming that the corporation defendant 
has succeeded to all the rights of D. M. Osborne, or 
the firm of D. M. Osborne & Co., nevertheless the 
contract constitutes no defense to the action. It 
is plainly contrary to public policy that a franchise 
granted for public purposes should be used as a mere 
cover for a private enterprise. The defendant corpo 
ration is in the situation of assuming to maintain and 
operate a street railroad without legal authority, to 
the injury of the plaintiff; and the judgment below, 
enjoining and restraining such use, was proper. June 
1, 1886. Fanning v. D. M. Osborne & Co. Opinion by 
Finch, J. 


—_——e—__—__ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

AGENT — BROKERS — COMPENSATION — WAGERING 
CONTRACTS—MARGINS.—In the buying and selling of 
stocks upon margins, the brokers employed to con- 
duct such transactions (under the law of Pennsyl- 
vania) are regarded as being engaged in wagering con- 
tracts, which the law of that State does not recognize, 
and they cannot recover in asswmpsit for services ren- 
dered, or excess over the margin. While the testi- 
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mony of the plaintiffs tends to show that the dealings 
between them and defendant were bonu fide, and that 
an actual delivery of the articles bought and sold by 
them for defendant was intended, and there were ac- 
tual purchases and sales made, and actual delivery to 
the defendant was not made because waived by him, 
or an equivalent under the rules of exchange was ac- 
cepted by him, the proof also shows that in the nu- 
merous transactions there was no actual delivery but 
in a single instance; and the defendant testifies ex- 
plicitly that it was the express understanding between 
him and plaintiffs that the stocks and grain were not 
tobe bought outright, and no delivery wasto be 
made, but that he was simply to deal with them on 
margins. If the market was in his favor, he would 
gain: if it went against him, he would lose. That the 
total amount of margins put up by him, outside of 
mere profits from the fluctuations of the market was 
$1,700. He further testified, that while the transac- 
tions carried on within his margins of 5 and 10 per 
cent aggregated $800,000, some of the items of pur- 
chase and saleamounting to over $17,000, he was 
worth only $3,500; that he was a lawyer by occupa- 
tion, and resided next door to plaintiffs, who knew 
him well. This and similar testimony from him was 
competent to go to the jury. In cases like this, it is 
competent to show that although in form the contract 
is perfectly legal, it is in fact a mere guise under 
which a gambling transaction may be conducted. The 
true nature of a fraud upon the law and public morals 
could not otherwise be exposed, and the evil of wagers 
underthe guise of a legitimate enterprise be pre- 
vented. This principle is well settled, apart from 
what the law in Pennsylvania may be. Grizewood v. 
Blane, 11 C. B. 536; Benj. Sales, 542; Irwin v. Williar, 
110 U. S. 499. The plaintiffs seem to assume that if 
the plaintiffs acted merely as defendant’s broker in 
negotiating the contract, and as they are suing, not on 
the contracts themselves, but for services performed 
and money advanced forthe defendant, they do not 
stand in the same position as if seeking to enforce the 
original agreement. But as laid down in Irwin vy. 
Williar, 110 U. S. 499, ‘‘ where a broker is privy to a 
wagering contract, and brings the parties together for 
the very purpose of entering into an illegal agreement, 
he is particeps criminis, and cannot recover for ser 
vices reudered or losses incurred by himself in for- 
warding the transaction.’* Md. Ct. App., May 14, 1886. 
Stewart v. Garrett. Opinion by Ritchie, J. [4 Atl. Rep. 
399.1 


CONSTITUTIONAL LAW — IRREGULAR ASSESSMENT— 
CURATIVE ACT—VESTED RIGHTS.— Where property, 
levied upon under an assessment irregularly made has 
been sold, and the rights of parties have become vested 
before any curative legislation took effect, such rights 
cannot be interfered with bya sale under the levy. 
This court has already held in this curative legislation 
to support tax proceedings, that if the Legislature has 
antecedent power to authorize a tax, it can cure, by a 
retroactive law, an irregularity or want of authority 
in leaving it intrusted to the officer to perform that 
duty; and that whatever the Jegislature can 
dispense with in advance it can dispense with 
retroactively, by enacting that the omission shall 
not invalidate or prejudice. People v. Ingham Co. 
Sup’rs, 20 Mich. 95; Hart v. Henderson, 17 id. 218; 
Albany & Boston Min. Co. v. Auditor General, 37 id. 
391; Sinclair v. Learned, 51 id. 335. It is claimed by 
counsel for the defendant that the decision of the Cir- 
cuit judge is supported by the cases of Sinclair v, 
Learued, supra, and People v. Ingham Co. Sup’rs, 
supra;also bythe late case of Anderson v. Santa 
Anna, 33 Alb. L. J. 267. We do not think those cases 
support the doctrine contended for, when applied to 





the factsin this case. In the first case no vested 
rights were interfered with. In the second case the 
act of 1879, which was claimed to cure the defect com- 
plained of, was passed before the ejectment was 
brought. The last case only applies the doctrine held 
by this court, that unless prohibited by the Constitu- 
tion, the Legislature has the power, when its action 
will interfere with no vested rights, to enact curative 
statutes retroactive in their effect, for the purpose of 
validating proceedings taken in this class of cases, 
which would be otherwise irregular, when it has an- 
tecedent power to authorize the tax. The difficulty 
in this case is, there has been a sale of property levied 
upon, and the rights of parties became vested before 
the curative legislation took effect, and such rights 
cannot be interfered with in this manner. Mich. Sup. 
Ct., June 10, 1886. Daniells v. Watertown Township. 
Opinion by Sherwood, J. 

CORPORATION — LIBEL AND SLANDER —: OFFICER — 
KNOWLEDGE — LIABILITY.— Where a newspaper is 
owned by a corporation, one who is merely an officer 
thereof cannot be held responsible individually for a 
libellous publication made without his knowledge or 
direction, but if he was engaged in the general man- 
agement he would be liable. Penn. Sup. Ct., Feb. 1, 
1886. Nevin v. Spieckemann. Opinion per Curium. 


CRIMINAL CONVERSATION — PLAINTIFF'S KNOWL- 
EDGE AND CONSENT.—A party may maintain an action 
for criminal conversation against one who has had 
illicit intercourse with his wife, though subsequently, 
and with full knowledge of that intercourse, and be- 
lieving it would continue, he agreed with the defend- 
ant that his wife should remain with and keep house 
forhim. N. H. Sup. Ct., March 12, 1886. Brown v. 
Spaulding. Opinion by Doe, C. J. [4 Atl, Rep. 
394.) 

CRIMINAL LAW—RAPE—DECLARATIONS — LETTER.— 
Ina prosecution for attempted rape, it is error to 
admit in evidence the letter of the prosecutrix in 
which she details the facts. In 3 Greenl. Ev., § 213, it 
is said: ‘“*Though the prosecutrix may be asked 
whether she made complaint of the injury, and when 
and to whom, and the person to whom she 
complained is usually called to prove that 
fact, yet the particular facts which she stated are 
not admissible in evidence, except when elicited on 
cross-examination, or by way of confirming her testi- 
mony afterit has beenimpeached. On the direct ex- 
amination the practice has been merely to ask her 
whether she has made complaint that such an outrage 
has been perpetrated upon her, and to receive only a 
simple ‘Yes’ or ‘No.’ Indeed the complaint con- 
stitutes no part of the res geste; it is only a fact cor- 
roborative of the testimony ofthe complainant; and 
where she is not a witness in the case, it is wholly in- 
admissible.’’ This court has adopted the rule above 
announced. State v. Richards, 32 lowa, 420. lowa 
Sup. Ct., June 21, 1886. State v. Clarke. Opinion by 
Seevers, J. 

DEED — CONSIDERATION — ANTECEDENT INDEBTED- 
NESS—EVIDENCE TO CONTRADICT RECITALS—VENDOR’S 
LIEN—-VOLUNTARY CONVEYANCE—RIGHTS OF CREDIT- 
ors.—(1) An antecedent indebtedness constitutes a 
valuable consideration for a deed of conveyance from 
a debtor to his creditor. Busey v. Reese, 38 Md. 270; 
Swift v. Tyson, 16 Pet. 19. But itisa settled princi- 
ple that when a sum of money is named as the consid- 
eration in a deed, proof of a consideration, different 
in kind, is inadmissible. Hurn’s Lessee v. Soper, 6 H- 
& J. 276; Betts v. Union Bank of Maryland, H. & G. 
175; Cole v. Albers,1 Gill, 412; Thompson v. Corrie. 
57 Md. 200. The doctrine enunciated by the Lord 
Chancellor in Clarkson v. Hanway, 2 P. Wm. 204, and 








THE ALBANY LAW JOURNAL. 


57 











in Bridgman v. Green, 2 Ves. Sr. 626, has been fully 
recognized in this State. It therefore follows that 


when a sum of money is named as the consideration ! 


in the recital of a deed, it is not competent to adduce 
evidence tending to show that the real cuonsideratica 
wasagift from the grantor to the grantee. (1) As 
the purchase-money was not paid, the appel!<e had a 
vendor’s lien on the property which she so}.4 and con- 
veyed to her son. But there has been aw alienation 
ofthe estate, and it is nowin the hands of the son’s 
grantee. In some of the States no vendor's lien could, 
under such circumstances, be enforced; and in others 
the whole doctrine, in regardto such liens has been 
repudiated, as being opposed to the prevailing policy 
which tends to make all matters of title to real estate 
open to inspection and subject to be established by 
record evidence. Hepburn v. Snyder, 3 Penn. St. 72; 
Womble v. Battie, 3 Ired. Eq. 182; Philbrook v. De- 
lano, 29 Me. 410; Arlin v. Brown, 44 N. H.102; Atwood 
v. Vincent, 17 Conn. 571; Perry v. Grant, 10 R. I. 334. 
But in England and in most of the American Sta‘es, 
including Maryland, a different principle has been 
maintained, and a vendor's lien, for the unpaid pur- 
chase-money, will be enforced, not only against the 
vendor, but against all persons claiming under him, 
except bona fide purchasers, for a valuable consider- 
ation, without notice. Markrett v. Lymmen, 15 Ves. 
329; Stafford v. Van Rensselaer, 9 Cow. 316; Ross v. 
Whitson, 6 Yerg. 50; Gilman v. Brown, 4 Wheat. 256; 
Carr v. Hobbs, 11 Md. 285. (3) A single creditor, who 
has obtained a pecific lien on real estate, can invoke 
the interposition of a court of equity by a bill asking 
for the annulment of a deed alleged to be fraudulent. 
Show v. Duright, 27 N. Y. 244; Sheafe v. Sheafe, 40 id. 
116; Roberts v. Hodges, 13 N. J. 299. (4) Anterior to 
legislation altering the lawin this respect, a creditor 
in this State was required to exhaust his legal remedy 
before he could institute proceedings in equity. But 
now such a course of procedure is no longer necessary, 
and without having merged his claim ina judgment 
creating a lien, a creditor can file his bill for the pur- 
pose of obtaining a decree to set aside a fraudulent 
conveyance. Md. Code, art. 16, § 35; Flack v. Char- 
ron, 29 Md. 311. Butit has been decided thata vol- 
untary conveyance rests on absolute title in the grantee 
subject only tothe rights of creditors, and that 
when sufficient property is left in the hands of the 
debtor to pay theclaims of existing creditors, the 
conveyance is valid even as against them. Providence 
Savings Bank v. Huntingdon, 1 Fed. Rep. 871; At- 
water v. Seely, 1 McCrary, 264; Sherman v. Hogland, 
54 Md. 578; Wiley v. Brodley, 67 Ind. 560; Zimmer- 
man vy. Fitch, 28 La. Ann. 454. By the courts in this 
State it has been held that it must be show by affirma- 
tive proof that the debtor has sufficient property, in- 
dependent of that conveyed, to satisfy the claims of 
all his creditors. Birely v. Staley, 5G. & I. 433; Worth- 
ington & Anderson v. Shipley, 5 Gill, 460; Bullit v. 
Worthington, 3 Md. Ch. Dec. 99. Md. Ct. App., 
March 10, 1886. Christopher v. Christopher. Opinion 
by Yellott, J. 


EvIDENCE—EXPERT—REASON FOR OPINION.—An ex- 
pert who has given his opinion in evidence may give 
his reasons for it in his examination in chief. The 
plaintiff's only objection urged at the argument was 
that it is not competent in the examination in chief 
to call out the reasons for the opinion of an expert. 
The opinion only is all that he who asks for it is eu- 
titled to, though the reasons or grounds of it may or 
may not be inquired into on cross-examination. We 
are of opinion that the answer was admissible and 
should not have been excluded. The mere naked 
opinion of the witness, notwithstanding his large ex- 
perience and extensive opportunity for observing the 





facts connected with the driving of that rivery might 
.r might not, unexplained, be considered of much 
weight by the jury; while the grounds of his opinion, 
though involving simple facts of general notoriety, 
would enable the jury to “perceive the force of his 
reasoning, the soundness of his logic, and therefore 
judge of his capacity to give an opinion on the sub- 
ject, the correctness of his conclusions and conse- 
quently the weight due to his opinion.’’ Keith v. 
Lothrop, 10 Cush. 453; Dickinson v. Fitchburg, 13 
Gray, 546; Lincoln v. Taunton Cop. Co., 9 Allen, 181; 
Sexton v. Bridgewater, 116 Mass. 200; Hawkins v. 
Fall River, 119 id. 94. If the reasons on which the 
intelligent opinion of an expert is founded can only be 
furnished to the jury by cross-examination, this case 
makes it evident that as wise a counsellor as the plain- 
tiff's would never “give aid and comfort’ to his ad- 
versary by such cross-examination. Me. Sup. Jud. 
Ct., June 7, 1886. Lewiston Steam Mill Co. vy. Andros- 
coggin Water Power Co. Opinion by Virgin, J. 


LANDLORD AND TENANT—RENTING ON SHARES—AT- 
TACHMENT OF LANDLORD'S INTEREST IN GROWING 
crops.—Where land is rented on shares, the tenant is 
the exclusive owner of the entire crop while growing, 
and the landlord’s share of the crops reserved as rent 
cannot be levied upon by attachment until the same 
is set apartto him. Rees v. Baker, 4 G. Greene, 461; 
Townsend vy. Isenberger, 45 Iowa, 670; Atkins v. 
Womeldorf, 53 id. 150. It is true that the landlord 
has alien forthe rent reserved, but he has neither 
title nor right of possession of the crop while growing. 
In such case a sheriff or other officer who attempts to 
levy an attachment or execution can make no valid 
levy because he has no right totake possession of the 
crop. He has no more authority to do so than the 
landlord has. The rent reserved, being a share of the 
crop, is the same as when the rent is reserved in 
money, so far as the rights of the landlord or his cred- 
itors to take possession are involved, and the tenant 
is inno manner in default until he refuses to deliver 
the share of the grain in compliance with his contract. 
That the right of the landlord to the rent is required 
to be attached by garnishment is plainly implied from 
the provisions of section 2975 of the Code. Iowa Sup. 
Ct., June 21, 1886. County of Howard v. Kyte. Opin- 
ion by Rothrock, J. 


LIBEL AND SLANDER — ACTIONABLE WORDS — PRIV- 
ILEGED PUBLICATION.—In an action for libel it is not 
necessary for the plaintiff either to allege or to prove, 
in making out his prima facie case, that the publica- 
tion complained of was not privileged. This is a mat- 
ter of defense, to show absence of legal malice in the 
publication. The publication in a newspaper, by a 
teacher in a school for education of teachers, concern- 
ing a pupil therein, that ‘‘by her conduct in class, by 
her behavior in and around the building, and by 
her spirit as exhibited in numberless personal inter- 
views, she has shown herself tricky and unreliable, 
and almost destitute of those womanly and honorable 
characteristics that should be fhe first requisites in a 
teacher,’ constitutes a libel, and the words used are 
unambiguous and actionable. Cal. Sup. Ct., May 18, 
1886. Dixon vy. Allen. Opinion by McKinstry, J. 


MARRIAGE—DOWER—ORAL RELEASE — ESTOPPEL.— 
Where a wife did not join in a deed by her husband, 
but orally promised never to assert her right of dower 
if the money was paid to her personally, and it was so 
paid, she is estopped from asserting any right to prop- 
erty thus conveyed. Having accepted the money as 
a consideration for the promise, it would be equally 
inequitable now to permit the enforcement of the 
claim in violation of it. The heirs are now seeking, in 
a court of equity, to enforce a right which the ances- 
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tor promised, for a consideration, never should be en- 
forced. It would be against equity and good con- 
science to permit them to enforce it. It is contended 
that the promise was void because (1) the inchoate 
right of dower is not the subject of contract, and (2) 
being in parol, it is void under the statute of frauds, 
and that therefore it does not createan estoppel. That 
a void promise will not create an estoppel will be con- 
ceded. It will alsu be conceded that a doweress can- 
not, while her right is contingent, separate it from the 
property to which it attaches, and sell it as an inde- 
pendent interest, McKee v. Reynolds, 26 Iowa, 578. 
But the promise in this case was made to the pur- 
chaser of the real estate, and was made at the time of 
the purchase, and we know of noreason why she might 
not at that time make a separate contract with him 
forthe saleof her inchoate right or interest in it. 
Married women are empowered by the statute (Code, 
§ 1935) to convey or incumber any real estate or in- 
terest therein belonging to them. The doctrine that 
they cannot sell or convey their dower interest while 
it remains inchoate as an independent interest rests 
upon the peculiar nature of the right, and not upon 
any legal incapacity in them to contract with reference 
to it. Under this section we think it was competent 
for Mrs. Dunlap to contract with Counts for the 
sale of her dower interest in the property. Her prom- 
ise that she would not assert the right was therefore 
not void on the first ground suggested. Neither was 
it void on the other ground urged. Our statute of 
frauds has relation, not to the contract, but to the 
evidence by which the contract is to be established. It 
provides (Code, § 3664) that no evidence of any con- 
tract for the creation or transfer of any interest in 
real estate, except leases for a term not exceeding one 
year, shall be competent, except it be in writing. 
Under section 3665 however this provision does not 
apply when the vendor has received the purchase- 
money, or any portion of it. When Mrs. Dunlap re- 
ceived the full value of the land, and promised that in 
consideration of the payment of the money to her, 
she would make noclaim of dower in the land, shein 
effect contracted for the sale of her dower interest 
therein to Counts, and she alsoin effect received the 
money paid her as the price of that interest. Iowa 
Sup. Ct., June 22, 1886. Dunlap v. Thomas. Opinion 
by Reed, J., Adams, C. J., dissenting. 


MASTER AND SERVANT—CONTRACT OF HIRING— CON- 
sTRUCTION.—A. addressed u« letter to B., offering him 
$100 per month for his services, and ‘‘if you give me 
satisfaction at the end of the first year, I will increase 
your wages accordingly.’ The offer was accepted- 
Held, a contract of hiring forone year. As will be 
observed, there is no express limitation in! the letters 
as to the term of service, though the wages were to be 
at the rate of $100 per month. But stipulations for 
the payment of wages quarterly, monthly, or even 
weekly, are not inconsistent with a yearly hiring. 
Fawcett v. Cash, 5 Barn. & Adol. 908. For, as said by 
Lord Kenyon, C. J., in the case of King v. Birdbrooke, 
4 Term R. 245: ‘‘ Whether the wages be to be paid by 
the week or the year can make no alteration inthe 
duration ofthe service, if the contract were fora 
year.’’ Here the written agreement furnishes a clew 
to the real intention of the parties, when it says: ‘‘If 
you (the appellee) give me satisfaction, at the end of 
the first year I will increase your salary accordingly.”’ 
Why at the end of the year, rather than at any other 
time, if the contract was monthly, or only at will, as 
contended by the appellant? This passage of the let- 
ter, taken in connection with the situation of the 
parties, and the nature of the service to be performed, 
would seem to leave no room for doubt as to what was 
really contemplated by the contract of employment. 





It would not be reasonable to suppose that it was in- 
tended that the appellee should have the right to ter- 
minate the contract at will, and thus to imperil the 
interests of his absent principal; and if such right was 
not designed to be possessed by the appellee, there 
is no principle that would justify the court in hold- 
ing that such right could be exercised by the appel- 
lant with impunity, as there is nothing in the con- 
tract, or the nature of the employment, to indicate 
such want of mutuality. Md. Ct. App. Norton v. 
Cowell. Opinion by Alvey, C. J. 


LIABILITY OF EMPLOYER FOR TRESPASS BY 
CONTRACTOR.—An employer is responsible for the 
wrong done by a contractor or his servants in the exe- 
cution of a wrongful or illegal act, though not of a 
legal act. Numerous cases are cited by the learned 
counsel for the defendants to the effect, as he claims, 
that they cannot be held responsible for the acts of 
those who cut and removed the timber, inasmuch as 
those parties sustained the relation of contractors, 
rather than that of servants or agents of these defend- 
ants. Undoubtedly that position might be tenable in 
a case where the defendants were sought to be held 
for the negligence of such persons in the performance 
ofalegalact. Suchis thedoctrine of the cases cited. 
And the case of Eaton v. European & N. A. Ry. Co., 
59 Me. 520, to which our attention has been particu- 
larly called, recognizes the distinction in this class of 
cases between the performance of a legal and an ille- 
galact; holding in accordance with the authorities, 
that in the execution of a wrongful or illegal act, the 
employer is not exempt from liability, but is respon- 
sible for the wrong done by the contractor or his ser- 
vants. In that opinion Appleton, C. J., says: 
‘*Thougha person employing a contractor is not re- 
sponsible for the negligence or misconduct of the con- 
tractor or his servants in executing the act, yet if the 
act is wrongful the employer is responsible for the 
wrong so done by the contractor or his servants, and is 
liable to third persons for damages sustained by such 
wrong doing. Ellis v. Sheffield Gas Consumers Co., 
75 E. C. L. 767. So if in the present case the contract 
was to do a wrongful act, the defendants must be held 
liable for damages occasioned thereby; or if the de- 
fendant’s engineer directed the contractors to do 
what was illegal and unauthorized, as by working out- 
side of the limits of the true location, the defendants 
must be held liable for any trespass thus committed.” 
So one who directs or authorizes a trespass to be done 
is liable. Bacheller v. Pinkham, 68 Me. 255. Thegen- 
eral rule is that in actions of tortall persons concerned 
inthe wrong are liable to be charged as principals.”’ 
Tindal, C. J., in Cranch v. White,1 Bing, N. C. 414; 
8S. C., 27 E. C. L. 700; Cram vy. Thissell, 35 Me. 88. The 
defendants in this case, whatever may be their legal 
relation to the parties actually cutting and removing 
the timber, must be considered as having authorized 
those wrongful and illegal acts which were but the 
natural and ordinary consequences of their own do- 
ings. Me. Sup. Jud. Ct.,May 25, 1886. State v. Smith. 
Opinion by Foster, J. 


MUNICIPAL CORPORATION—CONTRACT WITH—ULTRA 
VIRES.—-Among the appropriations for the year 1881 
to the guardians of the poor of Philadelphia was one 
for tea, coffee, rye, sugar and molasses, $33,000. The 
board of guardians, in advertising for proposals, in- 
cluded in the advertisement a call for proposals for 
coffee and also one for Ottoman cahvey, a substance 
partly composed of coffee, and used for mixing with 
it. Among the bids presented was that of A. for Ot- 
toman cahvey. A contract to supply fifty barrels of 
the material was awarded to him, which award was 
approved by the proper committee of city councils. 
Held, that as cahvey was not an item mentioned in 
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the appropriation, it could not be treated afterward 
by the committee as having been included, and thus 
create any liability upon the part of the municipality 
to pay for same when furnished. Penn. Sup. Ct., Feb. 
8, 1886. Ottoman Cahvey Co. v. City of Philadelphia, 
Opinion per Curiam. 


ORDINANCES—READING BEFORE ADOPTION— 
VIOLATION OF PARLIAMENTARY RULE.—(1) Section 489 
of the Code, providing that city ordinances gf a gen- 
eral or permanent nature shall be fully and distinctly 
read on three different days, held not to require that 
the three readings shall all be before the same city 
council. The third reading was after the annual elec* 
tion and entrance upon office of a new mayor and 
four new aldermen, and the first two readings were 
before such election. All that the statute prescribes 
is three readings. The position that all the readings 
should be before the same persons is based upon an 
inference drawn from the supposed object of the pro- 
vision. It is contended by the plaintiff that if three 
readings are desirable, it is just as desirable that all 
who are to vote upon the ordinance should hear the 
three readings. But the council consists of but one 
body,and the statute contemplates that there shall be, 
at all times, one-half of the aldermen who are not un- 
familiar with the business of the council. We cannot 
think that it was intended thatall unfinished business 
should be dropped at each council election, and taken 
up again entirely anew, if at all. To justify usin so 
holding, we think that we should have something 
stronger than a mere inference. It is true that one 
general assembly cannot join its action on to the ac- 
tion of the preceding general assembly, but we do not 
regard the analogy between a Legislature and city 
council sufficiently strong to be of controlling import- 
ance. If there be a sense in which there is a succes- 
sion of city councils (which wedo not determine), 
there is such immediate succession as to involvea 
substantial continuity, when taken with the fact that 
half of the aldermen hold over; and we have no doubt 
that a continuity was contemplated by the Legisla- 
ture. We believe that the proper conduct of munici- 
pal affairs demands it. (2) The city council of Clinton 
adopted for its parliamentary governance Robert’s 
Rules of Order. It is contended that according to one 
of the rules all unfinished business fell to the ground 
when the term of service of the outgoing aldermen ex- 
pired. Butif we should concede thatthe rule in 
question became applicable, the most that could be 
said is that thecouncil violated one of its own par- 
liamentary rules. But if the statute was complied 
with, as we hold it was, in the passage of the ordin- 
ance, we think if was valid. Iowa Sup. Ct., June 22, 
1886. McGraw v. Whitson. Opinion by Adams, C. J. 


NEGLIGENCE—BAILMENT—LANDLORD AND TENANT, 
—Defendant was the owner and proprietor of a build- 
ing which was let in flats to families for housekeeping. 
The proprietor furnished heat, hot and cold water, 
and janitor services to each suite of rooms; but he 
did not accommodate transients, or furnish food or 
board. Plaintiff rented a suite of rooms in the build- 
ing, and not having sufficient room for his trunks he 
was permitted by defendant to store them ina general 
store-room in which the janitor slept. Nothing was 
paid or agreed to be paid for this extra accommoda- 
tion. The trunks were broken open and their con- 
tents stolen. In anaction against the proprietor for 
the value of the goods, held, that the action could not 
be maintained; that the defendant was not an inn- 
holder, and in the absence of gross negligence or care- 
lessness on his part he could not be held liable forthe 
loss. Mass. Sup. Ct., May 7, 1886. Davisv. Gay. Opin- 
ion by W. Allen, J. 





FRENCH A ND ENGLISH LAW AND PRACTICE. 


To the Editor of the Evening Post: 

Str: Why is it that we who are, or fancy we are, in 
the vanguard of civilization; who are known as au em- 
inently practical nation; who think, talk, and work 
more rapidly than others, are as regards the founda- 
tion of all life and civilization—the iaw—in a state of 
medizval darkness? Our judicial system, as com- 
pared with that of France, Italy, Germany, etc., is as 
barbarous, as obsolete as that of China could be in 
comparison with ours. Gigantic transactions take 
place with marvellous facility on the Stock, Produce, 
and other Exchanges; vast sums of money are in- 
vested, reinvested, and change hands in a short space 
of time, by a few words, with a few lines. But when . 
a suit arises, the minutes of the original transaction 
become years of litigation; the few words or lines de- 
velop into interminable arguments, harassing and idle 
examination and cross-examination, and the suit is so 
involved in technicalities, trivialities, exceptions, etc., 
that the real issue becomes inundated with such a 
flood that Justice herself could scarcely pluck up 
drowned Truth by the locks. 

Unfortunately the efforts at reform have been little 
encouraging. Take the Code of Civil Procedure. In 
volume it is larger than all the French Codes together. 
In incoherence, ambiguity, and triviality it stands an 
incomparable and melancholy monument to our in- 
telligence. How would such paragraphs as 116—thata 
prisoner may send for and have beer, ale, cider, tea, 
coffee, and other necessaries by paying, etc., and the 
other numerous paragraphs of prison regulations 
strike one who was not inured to its absurdities—an 
impartial stranger who supposed that a Code of Pro- 
cedure was what its name indicated? Why should so 
many pages of the Code be devoted to the salaries of 
stenographers, clerks, deputies in all the various coun- 
ties? Why should questions of pure law, court, prison 
and municipal regulations beinextricably mingled and 
confused with rules of procedure, in a vast undigested 
mass which defies knowledge? 

The French Code of Procedure is a model of clear- 
ness and precision, averaging three to four lines each, 
scarcely filling, with notes, annotations, etc., 150 
clearly printed, large-typed pages. The order of ar- 
rangement is simple and methodic,and a fair knowledge 
of Freuch procedure can be obtained by a few days’ 
study. I can imagine no contrast greater than a com- 
parative study of the French and our Code of Proce- 
dure, the one lucid, concise, and to the point, the 
other confused, prolix, and rambling, quite innocent 
ofany method or arrangement whatever. 

Still, with all its faults and absurdities, the Code of 
Civil Procedure is a step toward reform, an effort in 
the right direction. Had it proved more successful 
we should have been in possession of a Civil Code 
now, instead of struggling in a meshwork of the con- 
flicting decisions of more or less capable judges dur- 
ing thisand preceding centuries. I have heard and 
read many arguments, or so-called arguments, against 
a Code, but I cannot recollect any except that the law 
would be rendered too simple, too readily accessible 
to the public, and that lawyers as a class would suffer. 
It seems incredible that so narrow, so medizval an 
argument could be put forth, but it is, and there can 
be no doubt that it underlies all other arguments and 
reasons which have prevented us from enjoying a 
Code. 

So long as the Code Napoleon exists there can be no 
valid argument against a Code. We hear the cry of 
precedents of common law as the slow and consecra- 
ted result of time and liberty, of something that must 
be sacred, intact as the Constitution. But common 
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law is no corollary ofliberty--France during the ab- 
solute monarchy was governed by common law. It was 
only when the great revolution had overthrown the 
tyranny of centuries, and the republic, with its doc- 
trines of liberty, equality, and fraternity, was estab- 
lished, that the Code was compiled. It is the creation 
of liberty and enlightenment. It wasthe compilation, 
the codification, and expurgation of the laws and cus- 
toms of different French provinces and the Royal 
Parliamentary edicts. It gave freedom to all, abol- 
ished primogeniture, entail, trusts, the invidious dis- 
crimination against foreigners, and stands as one of 
the greatest monuments of a great race. It has been 
adopted and imitated by all European nations except 
England—even by a nation so radically different in 
origin, customs, and law as Prussia. 

And now, almost alone of the civilized world, mon- 
archical and aristocratic England and some of the 
United States are governed by obsolete and shifting 
customs and contradictory precedents. 

I believe that the vast majority of the people of 
New York desire a Code, but think that the Code so 
often presented to the Legislature and so often de- 
feated is not a good one. This is undoubtedly true, 
but it has many merits, the greatest being that it is a 
Code, and we have certainly eminent jurisconsults to 
compile one that will be complete and systematic. 

It has been my fortune to practice several years in 
Paris, acting as counsel to the U. S. Legation and Con- 
sulate-General, besides various American corporations 
and individuals, and I have acquired some knowledge 
of French law; probably as great as I should acquire 
of our law here in a life-time. The greater knowledge 
Lacquired the more I was convinced of the complete- 
ness, the precision, the science of the law and practice 
in France. 

The 2,281 concise and clear paragraphs of the Code 
constitute the law of the land. Master these and you 
know the law theoretically. 

To know it practically is still an easier task; founded 
as all practice ison common sense. The papers in a 
suit should bedrawn up clearly and intelligently, as 
any educated man would present a statement of facts- 
There are no absurd formalities and technicalities to 
be observed, requiring six or eight volumes each of 
“Waite’s Practice and Actions and Defences,” and 
such or other form and text books. And then before 
trialthe lawyers on each side communicate their 
briefs so that incontrovertible facts and issues on 
either side are dropped, and the real issue is tried. 

But the greatest contrast between the French prac- 
tice and ours is in the introduction of evidence and 
examination of witnesses. There are no arbitrary and 
technical rules of evidence, which more than any one 
cause impede and delay our administration of justice. 
No exceptions, and objections, and rulings; no con- 
fusing, and coaxing, and bullying the witness by 
the different counsel, but a simple, quiet examination 
by the judge himself. It has been thought more con- 
ducive to the ends of justice, more likely to elicit the 
facts, for the judge, rather than the contending coun- 
sel, to examine the witness. And very justly, to my 
mind. The judgeis impartial, the counsel are not. 
And if the witness is allowed to tell his own story to 
the judge, to submit only to his interrogations, he is 
far more likely to tellthe truth than when alternately 
brow-beaten, confused, entangled, and coaxed by the 
opposing counsel. 





W. Morton GRINNELL. 


[We reprint the above, not because we agree with 
the writer's opinion of our proposed Civil Code, 
but because it is an intelligent and powerful testi- 
mony to the practicability of codification.— Ep. ] 





NEW BOOKS AND NEW EDITIONS. 
DEERING ON NEGLIGENCE. 

This isa new number of the Pony Series, by Mr. 
James H. Deering, and published by the new house of 
Bancroft, Whitney & Co., of San Francisco, formed 
by the consolidation of A.S. Bancroft & Co. and Sum- 
ner, Whitney & Co. It is written on the plan of the 
preceding volumes, of which we have spoken on their 
publication, and is apparently admirably executed. It 
is areally remarkably complete and condensed digest 
of the law of this great subject—the most fruitful in 
litigation in modern times. It is obvious that the 


same labor would have produced a much larger work, 
but the strong point of these little coat-pocket vol- 
umes is that it is so easy to find any thing in them. 
After codification, it would be a good thing to have all 
the law authoritatively digested in this manner. 


WADE ON ATTACHMENT. 

A Treatise on the Law of Attachment and Garnishment, 
with an appendix containing a compilation of the stat- 
utes of the different States and Territories now in force 
governing suits by attachment. By W. P. Wade. San 
Francisco: Bancroft, Whitney & Co. 2 vols. 

At last Mr. Drake’s standard treatise has a rival in 
these portly and well-printed volumes. Although the 
author has extended the subject to two volumes, we 
do not discover any signs of padding. Much of the 
increase of space is due to the remarkably complete 
and well-arranged appendix of statutes. The indexes 
are remarkably ample. The first volume is devoted 
to direct levy; the second to garnishment. We shall 
not venture to compare this work with Mr. Drake’s. 
‘“Comparisons are odorous,’ said a wise man. Noth- 
ing can be better than Mr. Drake’s treatment of the 
subject, and yet Mr. Wade has given a peculiar practi- 
cal value to his own work. The practitioner will find 
either useful and trustworthy. We notice that Mr. 
Wade in his preface apologizes for expressing his opin- 
ion here and there. This we deem superfluous. It is 
almost impossible for any well-qualified text-writer to 
refrain from expressing his opinions, and they fre- 
quently grow to have weight and to be cited as au- 
thority. 

NOTES. 

A bad boy—boycott. 

The law establishing divorces in France came into 
force on July 27, 1884, and the statistics relating to the 
administration of justice in that year, which have re- 
cently been published, show to what extent the new 
law was taken advantage of for the first five months 
of its being in force. During that period 1,773 peti- 
tions for a divorce were lodged; but out of this total 
all but 124 were for converting a separation into a di- 
vorce. The total number of petitions for a separation 
was 3,666, or forty-nine fewer than in 1883; but of 
these petitions 386 were based upon an allegation of 
adultery asagainst only 198 attributed to the same 
cause in the previous year. In 84 cases out of 100 the 
petition was lodged by the wife. In more than half 
the petitions for divorce there was no issue by the 
marriage. No definite information is furnished as 
to the professions of the different petitioners. But 
2,821 separations were granted, while 1,657 of the pe- 
titions for divorce were successful. Out of this total 
601 divorces and 725 separations were granted in 
Paris, while of the other departments in France five 
(the Ariége, the Cantal, the Corrtze, the Lozére, and 
the Savoie) had not a single divorce case in the first 
year. 
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CURRENT TOPICS. 

HE Canadian Law Times, remarking upon our 
T recent comments on the impolicy of putting 
the admission and discipline of attorneys within the 
exclusive jurisdiction of committees of the State 
Bar Association, says: ‘‘Speaking with some ex- 
perience in this matter, for a very similar system 
has prevailed in this province for years, we think 
that the provision with regard to admission will be 
found unobjectionable; but we are not so confident 
as to the disciplinary clause. The first probably 
works but little change in the prevailing system — 
the appointment of examiners, as we understand it, 
being transferred from the court to the association. 
We regard the disciplinary provisions as wrong in 
principle. A judge should be further removed from 
the person upon whose conduct he is called to pro- 
nounce than such a system permits. Although the 
tribunal contemplated may be strictly ‘of one’s 
peers,’ yet considering the important issue at stake 
upon every inquiry in which its jurisdiction is in- 
voked — no less than a man’s reputation and means 
of livelihood —the accused’s right to access to the 
ordinary tribunals, and to the very highest of them, 
should he wish to approach it, ought not to be re- 
stricted or hampered. It is possible that the right 
of appeal is not denied by the bill, but this is not 
the same thing. On the other hand, a most embar- 
rassing and oft-times painful responsibility is thrust 
upon members of the bar. They may be called 
upon to determine disputes between, or affecting, 
professional friends and intimates, and the fulfill- 
ment of their duty is apt to result in misunderstand- 
ings, or ill feeling, or the rupture of valued friend- 
ships. In cases of doubt, whatever their decision, 
it is sure to be impugned by friends of the accused, 
and their motives questioned. From such imputa- 
tions a member of the court is removed; the recog- 
nized duty of his office is to decide disputes, and 
his position is such that partiality is seldom likely 
to be charged against him, and professional jeal- 
ousy never. Altogether, we consider that it would 
be the part of wisdomif the profession in New York 
declined the honor of having this jurisdiction con- 
ferred upon any of their number. They will be 
happier without it.” 


Mr. Daniel H. Chamberlain sends us his recent 
address to the graduating class of Columbia College 
Law School. Of course Mr. Chamberlain would not 
have been invited to make this address unless he 
had been opposed to codification, and he has im- 
proved the opportunity by demonstrating to his own 
satisfaction at least, that codification is impractic- 
able, He advances nothing new, however, unless 
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it is the following phrases adulatory of the common 
law: ‘‘its free spirit, its pliant nature, its robust 
life, its boundless and buoyant hopefulness, ” 
‘* Hopefulness ” in law is surely a singular attribute. 
Mr. Chamberlain makes the most of the stock and 
only practical argument of his school —we had 
almost said, of his law school—the statute of 
frauds. But he is surely rather unhappy in com- 
paring with it the law of mortgages, of which he 
says that ‘‘ there is not, and never was, in any sys- 
tem of law, an instance of more perfect adaptation 
of law to the wants of the people, to the demands 
of daily business life — the security of property and 
the safe expansion and development of our material 
interests — than is presented in the history and 
character of our law of mortgages. It is both well- 
settled and well-expressed.” And yet the law of 
mortgages has been the subject of two recent vol- 
uminous treatises by Mr. Herman and Mr. Jones, 
and the head in the digests is one of the largest. 
But why would it not be wise to express in a few 
sentences what has been decided about the Statute 
of Frauds? By the way, why does not Prof. Dwight 
give us code ‘‘ fanatics ’— as Mr. Chamberlain calls 
us — achance at his youth? 


We like better the following advice about culture: 
‘¢But your profession will, in most cases, claim your 
constant devotion, and I am moved to remind you 
that Burke was not wrong when he said of the prac- 
tice of our profession, that ‘while it sharpens, it 
narrows.’ I know of but one defense against this 
tendency, against the carking cares, the sordid in- 
fluences, the mean jealousies, that will surround you 
andtempt you. It is a life-long cultivation of those 
arts which have prepared you to be lawyers — the 
studies, the literary tastes, which the whole culti- 
vated world has stamped as the means of mental 
health and growth. But while I urge you to con- 
tinue to be scholars as you value your happiness 
and usefulness, I must caution you of the penalty it 
will bring. If your lot should be cast in this city, 
and if at the end of twenty years of your professional 
life youcan still pass the examinations which admit- 
ted you to college; if you cannot then boast that you 
have ‘ forgotten the Greek alphabet ;’ above all, if you 
are then actually able to read a chapter of Thucy- 
dides, or construe an ode of Horace, be prepared to 
hear yourself taunted with having ‘a superabun- 
dance of leisure,’ and while you are stealing a few 
stray moments which most men worse than waste, 
to give to those ennobling studies, be not surprised 
to see your enemies, and sometimes even your 
friends, pointing you out and bewailing your liter- 
ary dissipation, and your lack of devotion to pro- 
fessional work! Still I cannot advise you to aban- 
don your literary tastes and studies, but only to 
hide them, as some men are said to hide their 
charities.” 


The United States Supreme Court are. worse than 
ever in the lurch — hopelessly behind the calendar, 
and getting more behindhand every year. What a 
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disgrace it is that Congress does not do something 
to lift it out of this quagmire! The matter is past 
argument, the necessity is conceded. Any thing 
that has been suggested would be better than this 
condition of things. We have recently seen a sug- 
gestion that a separate court be constituted for pat- 
ent business. Whether this can be constitutionally 
done we do not know. Nor do we know whether 
the amount of patent business coming to the Su- 
preme Court would justify it. But perhaps it 
would not be unwise to cut off these appeals, and 
constitute a separate court for this business. There 
really is very little legal learning required in it. It 
mainly involves an expert knowledge of mechanics, 
and it might better be intrusted to a bench of 
skilled mechanics. 


Mr. Joseph Daniel Pope, in an address before the 
South Carolina Bar Association on ‘‘ The Tenure of 
the Judicial Office,” advocated a life tenure, and as 
to the mode of choice he said: ‘‘The judicial sys- 
tems of the several States have certainly and stead- 
ily moved in the wrong direction. All of the new 
States, except Florida, that have come into the 
Union in the last forty years have (every one of 
them) curtailed the term of the judicial office; and 
every one, except Florida, has given the election of 
judges to the people. And many of the older States 
breaking from their ancient customs have followed 
this pernicious example. Alabama, Arkansas, Cali- 
fornia, Colorado, Indiana, Illinois, Iowa, Kansas, 
Maryland, Michigan, Minnesota, Nebraska, Nevada, 
North Carolina, Oregon, New York, Ohio, Pennsyl- 
vania, Tennessee, Texas, West Virginia and Wis- 
consin (being twenty-two out of the thirty-eight 
States) have all given the election of judges to the 
people, their holdings being generally by a dimin- 
ished term. This is far from encouraging as to the 
future character, learning and independence of the 
judiciary in these American States. That a judge 
should be compelled to bend his ear to catch the 
censure or the applause of the populace is in itself a 
disaster. Human nature is the same the world over. 
The system may work reasonably well for a time, 
but it is vicious, and in the end leads to corruption, 
the fatal tendency being to exclude high and incor- 
ruptible men from the judicial office. Let us not 
be deceived; court favor and popular favor, unlike 
as they may appear, are near of kin —the one 
breeds the supple sycophant, the other gives birth 
to the designing demagogue; let them change 
places for a moment, and it will be found that the 
demagogue is at once the sycophant, and the syco- 
phant in turn the demagogue; both, it will be 
found, are the willing slaves of power, wheresoever 
power for the time may be lodged.” He speaks of 
the opposite system as ‘‘ splendidly illustrated in the 
English courts.” The English method may be well 
enough under the English system, but here we pre- 
fer judges elected by the people for a term of four- 
teen years, to judges appointed by a political parti- 
san governor, for life or a less term, It would be 





hard to find a ‘‘demagogue” or ‘‘ sycophant” on 
our bench. 


NOTES OF CASES. 

N Loubat v. LeRoy, 40 Hun, 546, it was held that 
a member of a club may not be expelled with- 

out reasonable notice of and opportunity to attend 
and defend himself against the charges. “The court, 
Daniels, J., said: ‘‘The governing committee was 
the sole body to hear and determine the case, and 
to adopt the conclusion or take the action, which 
might be considered justifiable under the circum- 
stances appearing. But in taking the action which 
they did upon the report and the information sub- 
mitted with it, no notice of their consideration or 
that they designed in any manner to act upon the 
report of the committee of five, was given to the 
plaintiff. He had no opportunity to appear before 
the governing committee, or to be heard concerning 
the action which it might be considered proper to 
take. If he had been, notwithstanding the cogency 
of the evidence against him, he might have submit- 
ted some reasons, or some considerations, which 
would have mitigated the action of. the members of 
the committee in attendance, and resulted in a pun- 
ishment short of that which was provided for by 
the resolution. This probability, or even though 
it may be only a possibility, hasin all investigations 
of this description been considered sufficient to re- 
quire, as a demand of justice, that the party pro- 
ceeded against shall in all cases have notice of the 
hearing intended to be had, and an opportunity to 
exculpate himself as far as that may be done, either 
in the vindication or palliation of the misconduct 
forming the foundation of the complaint. The 
legal principle is a general one affecting all pro- 
ceedings which may result in loss of property, pos- 
ition or character, or any disaster to another; that 
he shall be first heard by the board or tribunal 
considering his case before that body will be legally 
permitted to pronounce its condemnation. This 
principle has been considered and applied to the 
action of associations of this description, and it has 
been held in general terms that its committee is 
bound to act ‘according to the ordinary principles 
of justice, and are not to convict a man of a grave 
offense which will warrant his expulsion from the 
club without fair, adequate and sufficient notice, 
and no opportunity of meeting the accusations 
brought against him.’ Fisher v. Keane, L. R., 11 
Ch. Div. 353. It was also considered in many other 
cases, resulting uniformly in its approval and con- 
firmation. Hopkinson v. Marquis, etc., L. R., 5 Eq. 
63; Labouchere v. Earl, ete., L. R., 13 Ch. Div. 346; 
Wood v. Wood, L. R., 9 Ex. 190, where, in the course 
of the decision it was said, ‘no man shall be con- 
demned to consequences resulting from alleged 
misconduct, unheard and without having the oppor- 
tunity of making his defense. This rule is not cor- 
fined to the conduct of strictly legal tribunals, but 
is applicable to every tribunal or body of persons 
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invested with authority to adjudicate upon matters 
involving civil consequences to individuals.’ Id, 
196. A like principle was also declared in Jnes v. 
Wylie, 1 Car. & Kir. 262; Willis v. Childe, 13 Beav. 
117; Murdock v. Philip’s Academy, 12 Pick. 244, 
by Mr. Justice Lawrence in a very thorough 
and able opinion, considering the authorities in 
Hutchinson v. Lawrence, 67 How. Pr. 88. This prin- 
ciple was violated in the proceedings taken against 
the plaintiff, for he was not afforded an opportunity 
to be present when the statements of other persons 
were obtained by the committee of five. Neither 
was he permitted to be present before the members 
of the governing committee in attendance when the 
report of the committee of five was received and 
acted upon and the resolution adopted for his ex- 
pulsion. The failure on his part to request the 
privilege to be present is no answer to this exclusion, 
for he was not legally bound to ask this privilege, 
but the committee, taking action upon the evidence 
which was obtained, was legally bound to extend 
and secure the opportunity for a hearing to the 
plaintiff before its members could proceed to the 
hearing and consideration of the case, There was 


a total failure to observe this obligation of supply- 
ing the plaintiff with notice of the hearing and an 
opportunity to contest the action taken against him, 
and that deprived the proceedings as well as the 
final resolution of all legal effect as to him. The 
cases of People ex rel. Flanagan v. Police Commission- 


ers, 93 N. Y. 97; People ex rel. Farrell v. Same, 20 
Hun, 402, and Peopie ex rel. Gilhooly v. Same, 23 id. 
861, are in entire harmony with this principle, for 
in each of them the relator was afforded an op- 
portunity to be present before the board and contest 
its action when the final hearings were had upon 
which the decisions complained of were made. In- 
stead of being authorities sustaining the proceed- 
ings taken against the plaintiff, they add further 
support to the necessity already suggested of observ- 
ing the obligation to give notice, and afford the 
party proceeded against an opportunity to be heard 
before a determination can legally be made against 
him.” 


In Hartranft v. Du Pont, United States Supreme 
Court May 10, 1886, 6 Sup. Ct. Repr. 1188, the hull 
and boilers of a craft used to transport the owner 
and his superintendent across the Delaware, and 
occasionally his workmen, to the number of nine or 
ten, and having a small engine and boiler, were held 
subject ‘to inspection, such vessel differing but 
slightly from a ferry-boat or a yacht, and falling 
under “other smal! craft of like character;” and 
the owner is liable in the penalty imposed if he fail 
to comply with the provisions of the statute. The 
court said: “It seems to us clear that the Repauno 
comes within the class of boats described in this 
section. Of course, she bears no resemblance to a 
canal-boat, but she only differs from a ferry-boat, 
as it is generally understood, in not conveying pas- 








sengers for hire; and she differs from a yacht in not 
being sea-going, if, in fact, she is not sea-going, and 
in not being designed and used for pleasure merely. 
But if neither a ferry-boat nor a yacht, she clearly 
falls within the meaning of the phrase ‘ other small 
craft of like character.’ If such a boat, so con- 
structed and used, is not included in that phrase, it 
would be difficult to name any that would be. If 
it is argued that the Repauno is not such a craft as 
Congress would require to carry a licensed engineer 
and a licensed pilot, the reply is that as section 4426 
makes this requirement of a canal-boat propelled by 
steam, and subjects it to the other provisions of law 
for the better security of life, there is no reason 
why the same exactions should not be made of the 
boat in question. The reason of the law applies to 
the Repauno. The purpose of title 52 1s primarily 
the protection of the passengers and crew and prop- 
erty on vessels propelled by steam. The law was 
passed also to protect the lives and property of 
other persons on other boats, and at the wharves. 
The Repauno was of sufficient size to causé peril to 
life and property by an explosion of her boiler. 
She was not a skiff. She was not a mere toy, in- 
capable of doing harm. The plaintiff's superintend- 
ent, who daily, and his workmen, who occasionally, 
were carried back and forth upon her, and the pilot 
and engineer, who were required for her navigation, 
and the people in other boats who passed her on the 
water, or those who stood on the docks where she 
landed, where entitled to the same protection which 
the law provided against the explosion of the boil- 
ers of larger craft. A boat propelled by steam, 
which habitually carries four persons and sometimes 
more, and is capable of carrying twenty-five, ought 
to be subject to inspection. The fact, that if her 
boiler should explode, or her hull spring a leak, 
probably only four lives would be imperiled, does not 
occur to us as ground why she should be exempted 
from the provisions of the law requiring inspection 
of vessels propelled by steam.’’ Bradley, J., dis- 
senting, said: ‘‘I cannot agree to the judgment in 
this case. It seems to me that it carries the appli- 
cation of the statute to an unreasonable length. 
The boat in question was a mere skiff, not larger 
than aship’s yawl, with a capacity not exceeding 
that of a good-sized canoe, without deck, with a 
boiler not much larger than a tea-kettle, and a cyl- 
inder of seven inches stroke, and not much larger 
than a popgun. I think we are in danger of stick- 
ing in the bark by construing the statute as requir- 
ing such a vessel to be inspected. Indeed it seems 
to me that the terms of the law do not apply to such 
a boat. The boat in question is not of ‘like char- 
acter,’ within the meaning of the statute. It seems 
absurd to require a man to have an inspection made 
of a mere skiff which he has rigged up to take him 
across the river to his shops, and to have a licensed 
engineer and licensed pilot to navigate it. With 
all due respect, I think it is running the application 
of the statute into the ground.” 
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CONSTITUTIONAL LAW — SURROGATE— 
VACANCY. 


NEW YORK COURT OF APPEALS, JUNE 1, 1886. 


PEOPLE V. TOWNSEND. 

When the office of surrogate—other than in the counties of 
New York and Kings—becomes vacant from any cause 
before the expiration of the term, a successor elected to 
fill the vacancy is chosen for a full term of six years. 
PPEAL from a judgment of the General Term, 

Second Judicial Department, entered upon an 
order made February 19, 1885, which adjudged that 
the relator was entitled to the office of surrogate of 
the county of Queens from January 1, 1886, and that 
defendant be ousted therefrom. 

In November, 1879, Alexander Hagner was elected 
surrogate of Queens county for six years from Janu- 
ary 1, 1880. He duly qualified, and died in office April 
7, 1880. 

On the 19th of April the governor of the State ap- 
pointed Garret J. Garretson to perform the duties of 
surrogate, ‘‘and to hold the office and receive the fees, 
profits and advantages thereof for and during the 
time limited by the Constitution and laws of the 
State.” In the fall of 1880 the secretary of State issued 
a call for the “ election of a surrogate in the place of 
Alexander Hagner, deceased,’ and in November of 
that year defendant was elected surrogate under that 
call, and received his certificate of election November 
10, 1880, but did not enter upon the discharge of his 
duties until January 1, 1881. 

In the fall of 1885 the secretary of State issued a call 
for theelection of a surrogate of Queens county in 
the place of Charles De Kay Townsend, and under 
that call the relator was duly elected surrogate, re- 
reived his certificate of election, took his official oath. 
and filed his official bond. 

The question is, was the defendant elected for a full 
term, beginning the Ist of January, 1881, or only for 
the unexpired term of Alexander Hagner, deceased. 


John E. Parsons, for appellant. 
A. E. Sickels, for respondent. 


Rueer, C. J. The only question presented by this 
appeal is whether the defendant, who was elected sur- 
rogate of Queens county at a general election in No- 
vember, 1880, is entitled to a full term of six years 
from January 1st succeeding his election, or is limited 
to filling out the unexpired term of his predecessor. 

Alexander Hagner was elected surrogate of the 
’ county in November, 1879,for aterm of six years trom 
January 1, 1880, but after holding the office about 
three months, died April 8, 1880, and was succeeded 
by Garret J. Garretson, under an appointment from 
the governor, “for and during the time limited by 
the Constitution and the law,’ and Garretson duly 
qualified and discharged the duties of the office until 
January 1, 1881. The defendant then entered the of- 
fice by virtue of his election, and continued to dis- 
charge its duties until January 1, 1886, when the rela- 
tor demanded possession, claiming under an election 
held in November, 1885, at which he received a major- 
ity of the votes cast for surrogate. Thiselection was 
invalid anless the term to which the defendant was 
entitled by virtue of his election expired.on December 
81, 1885. 

The-office of surrogate as it now exists was created 
and organized under the judiciary article of the Con- 
stitution adopted in 1870, and the statute passed to ef- 
fectuate the constitutional intent. The portions of 
the Constitution relating to the present inquiry read 
as follows: Article 16, section 5, provides: ‘‘The ex- 





isting County Courts are continued and the judges 
thereof in office at the adoption of this article shall 
hold their office until the expiration of their re- 
spective terms. Their successors shall be chosen by 
the electors of the counties for the term of six years.” 
“The county judge shall also be surrogate of his 
county; but incounties having a population exceeding 
40,000 the Legislature may provide for the election of 
a separate officer to be surrogate, whose term of office 
shall be the same as that of county judge.” 

In order to carry into effect these provisions the 
Legislature passed chapter 859 of the Laws of 1871, 
which among other things provided for the election of 
county judges in each of the counties of the State— 
except New York and Kings—upon the expiration of 
the terms of office of the existing incumbents, and for 
the election of separate officers as surrogates at the 
option of the boards of supervisors of the respective 
counties whose population exceeds 40,000. Under 
these provisions nearly one-half of the counties of 
the State elected to availthemselves of the privilege 
of choosing separate officers as surrogates, and the du- 
ties of the offices of county judge and surrogate 
throughout the State were thereafter distributed 
among three classes of persons, viz., those who per- 
formed the duties of both county judge and surrogate 
—those who discharged those of county judge alone, 
and those who acted as surrogates only. The scheme 
of the Constitution,whereby the duties of both surro- 
gate and county judge were in a majority of the coun- 
ties of the State united in the same person,rendered it 
imperative that their terms of office should be identi- 
cal, and furnished an obvious reason for the require- 
ment relating thereto contained in that instrument. 
In the case of county judges who perform the duties 
of surrogate they are by force of the Constitution none 
the less county judges, although they also act as sur- 
rogates and are affected by all legislation applicable 
to county judges or surrogates, but in the case of 
separate officers elected as surrogates their terms of 
office must conform to those of all county judges as 
the result of the fundamental law declaring that they 
‘*shall be the same as the county judge.” 

In view of the circumstances it will be seen how im- 
possible it is by legislative enactment to sever the 
mode of selection or the terms of office of one of these 
classes from the other, save in the counties of New 
York and Kings, which are in this respect excepted 
from the operation of the Constitution. It may occur 
that the competency of persons to fill the respective 
offices of surrogate and county judge may differ, and 
might require one to cease to serve in one capacity, 
whereas he could lawfully continue to act in the other; 
but this does not seem to us to present any obstacle to 
the enforcement of the constitutional provision as to 
the identity of their respective terms of office. People 
v. Carr, 100 N. Y. 231. 

In the case of county judges who are also surrogates 
the termination of their competency as county judges 
would also render them incompetent to serve as sur- 
rogates, inasmuch as their right to act as surrogates is 
a mere incident to the office of county judge, and must 
terminate when their capacity to serve as county judge 
ceases. 

As to the separate officers holding the office of sur- 
rogate, the circumstance that they are authorized to 
continue to act as surrogates when a county judge 
would be ineligible to serve in a judicial capacity 
does not create any difference in their respective terms 
of office or introduce any embarrassment in enforcing 
the constitutional scheme as to the identity of their 
terms of office. 

It would therefore seem that the language of the 
Constitution had indissolubly wedded the official 
terms of all county judges and surrogates, and had 
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thus placed the subject beyond the legislative power 
to effect any discrimination between these officers in 
that respect. 

We are thus brought to the consideration of section 
5 of the act of 1871, which it is claimed has that effect. 
It reads as follows: 

“85. The separate officer elected and performing 
the duties of the office of surrogate and the legal officer 
discharging the duties of county judge and of surro- 
gate, and elected at theelection provided for in this 
act, shall enter upon their duties on the first day of 
January next after such election, and shall hold their 
office for the term of six years from said first day of 
January; but when such officers shall be elected to 
fill a vacancy then they shall enter upon the discharge 
of the duties of the office to which they have been 
elected immediately upon the receipt of the certifi- 
cate of such election.” 

In this connection it is important to consider also 
the amendment of that act effected by chapter 613 of 
the Laws of 1881, which is as follows: 

“§9. When a vacancy shall occur in the office of 
any county judge in any of the counties of the State— 
except New York and Kings—from any cause before 
the expiration of term, the office shall be filled for a 
full term of six years at the next general election hap- 
pening not less than three months after such vacancy 
occurs.” 

Whatever provision may at any time be enacted by 
the Legislature affecting the term of office of county 
judge must, if lawfully adopted, be by force of the 
Constitution equally applicable to the office of surro- 
gate. Thus the act of 1881, providing that a vacancy 
happening in the office of county judge shall be filled 
for a full term of six years at the next general election 
thereafter, operates both to fix the status of a surro- 
gate thus elected, and to repeal any prior legislative 
provisions, if any there were, repugnant thereto. Liv- 
ingston v. Harris, 11 Wend. 829; Fowler v. Bull, 46 
N. Y. 57; Harrington v. Trustees, 10 Wend. 547. 

Although this amendment was adopted subsequent 
to the election under which the defendant claims, it 
became a law before the election of the relator, and 
must be regarded not only as a legislative interpreta- 
tion of the act of 1871, but as determining the law of 
the land when the rights of the parties herein ac- 
crued. 

Whatever effect this amendment had upon the term 
of office of a county judge under the force ofthe con- 
stitutional requirement that the term of a surrogate 
shall be the same as that of a county judge, it cannot 
be questioned but that it hada like effect upon surro- 
gates. The amendment in terms refers generally to 
the office of county judge alone, but this embraces not 
only those persons who are county judges, but also 
those who are also surrogates of their county: If the 
act of 1871 is susceptible of the construction placed 
upon it by the relator, we should have not only one 
term of office for a county judge and another for asur- 
rogate, but also different terms for the same office in 
respect to the several duties required to be discharged 
by him. A construction so absurd and repugnant to 
common sense should not be adopted if the language 
of the statutes is reasonably susceptible of any other 
meaning. 

It is also well to premise that there are no consid- 
erations of public policy to be subserved or special ob- 
ject to be accomplished in preserving the periodicy of 
election in the case of these officers—as there was in 
the case of McCtave, 99 N. Y.83—which requires the 
adoption of fixed consecutive periods for their elec- 
tion. The primary object of the Constitution seems 
to have been to make the offices elective, and to give 
efficiency to the administration of their duties by 





lengthening the terms of their incumbents, and this 
seems to be best promoted by giving a legitimate ef- 
fect to every constitutional election of such officers. 

In considering this question it is also important to 
observe that there is no express provision,either of the 
Constitution or the statutes, which restricts the term 
of an elected county judge or surrogate to any other 
period than that of six years mentioned in the Consti- 
tution, and the point presented is whether in giving a 
construction to the statute of 1871 it shall be held by 
implication to have been intended to restrict the du- 
ration of the term in any case. The language of the 
section is susceptible of two constructions only, and 
they are presented by the respective parties thereto. 

The defendant claims that the words “‘ where such 
officer shall be elected to fill a vacancy,” may be in- 
terpreted according to the popular signification of the 
language, and considered descriptive merely of the 
occasion for the election, and not as defining the term 
of office, while the relator insists that they define the 
limit of the term. Upon the success of this conten- 
tion the relator’s case must stand or fall. 

Although the question made has under the aspect 
presented by the various statutes relating thereto 
been the occasion of quite conflicting views on the 
part of able jurists, and may not be entirely free from 
doubt, yet we thing when examined in the light of the 
controlling effect to be given to the constitutional pro- 
visions, it is still capable of areasonably certain solu- 
tion. All of those contingencies for which the Con- 
stitution either expressly or impliedly provides must 
be governed by its provisions, and it is only in cases 
expressly delegated to the Legislature for its action, 
or when the Constitution is silent on the subject, that 
the legislative will is controlling. An examination of 
the Constitution indicates that certain subjects affect. 
ing the question under consideration upon which its 
framers have clearly expressed their will, and which 
are decisive, as we think, of this appeal. Thus express 
provisions declare that county judges and surrogates 
are to be elected, and when elected their terms of of- 
fice are tocommence on the first day of January next 
succeeding their election, and to continue for six years 
therefrom. The language of the Constitution is broad, 
plain and unequivocal. The successors of the judges 
then in office “‘ shall be chosen by the electors of the 
counties for the terms of six years.’’ Who are the 
‘* successors ’’’ of the judges then in office? It confess- 
edly does not mean the immediate successor alone, 
but by universal acceptation has been held to lay down 
the rule not only by which the constitutional term of 
all successors shall be determined, but also a perman- 
ent method for their selection. People v. Carr, 86 N. 
Y. 514. 

The language applies to all of the indefinite line of 
successors or the original incumbents, and furnishes a 
controlling rule on the subject, except in the special 
cases where the Constitution provides for the filling of 
vacancies. Whenever a successor to a prior incum- 
bent is to be chosen by election, his term of office is 
fixed at six years by the express provision of the Con- 
stitution. Section 16, article 6, of the Constitution, 
provided for certain vacancies in these offices by au. 
thorizing the Legislature on the application of the 
board of supervisors of any county to provide for the 
election of special officers to discharge the duties of 
county judge and of surrogate in such counties in case 
of their inability or of a vacancy, and in some of the 
counties of the State these provisions have been 
availed of, and the special officers so chosen neces- 
sarily fill any vacancy occurring in the offices to dis- 
charge the duties for which they were elected. In 
other counties however vacancies in the office of 
county judge and surrogate must be supplied accord- 
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ing to the general provisions regulating the mode of 
filling them provided by the Constitution and statutes; 
and the county of Queens is one of such counties. 

In the case of elective officers the necessity for the 
existence of some continuous authority to fill vacan- 
cies temporarily, in order that the performance of 
their duties may not be too seriously interrupted, and 
the inconvenience and inadequacy of any system by 
which such power could be exercised by the people 
through the medium of popular elections except at 
regular periods led to the adoption of that clause of 
the Constitution which delegated to the Legislature 
power to make provision for such cases. The entire 
scope and theory of the Constitution however requires 
those offices when vacant to be filled by the people at 
their regular annual election when it is possible to do 
so; but when a departure from that mode is rendered 
necessary by any accident, the power of selection is 
limited to the shortest space of time possible, and a 
return to the elective principle at the earliest oppor- 
tunity is necessitated. 

The Constitution therefore provides that the Legis- 
lature shall make provisions for the selection of per- 
sons to fill temporarily such vacancies as may occur 
in public offices, but in the case of the adoption of any 
other mode than that of election, such power is lim- 
ited to the period of time intervening between the 
commencement of the political year next succeeding 
the first annual election after the happening of the 
vacancy and the occurrence of the vacancy. /eople v. 
Keeler, 17 N. Y. 371; § 5, art. 10, Constitution. 

In the exercise of this power it was competent for 
the Legislature to provide as it did by section 5 of the 
act of 1871, .for the selection of some person to fill the 
office of surrogate between the occurrence of a vacancy 
and the first day of January thereafter, and the desig- 
nation by such section of the persons who had been 
theretofore elected as surrogate did not thereby en- 
large his constitutional term, but provided simply a 
mode of filling out a term of limited duration over 
which the Legislature had unquestionabie constitu- 
tional authority. During the period intervening be- 
tween the occurrence of a vacancy happening so that 
an election can be held at a regular general election 
and the commencement of the next political year, the 
Constitution gives the Legislature unlimited power to 
indicate the mode of filling it, and it is competent to 
provide therefor by conferring power of appointment 
upon the executive department or in such other mode 
as in its discretion it may deem wise and prudent. 

After the death of Hagner, Garretson was appointed 
to fill the vacancy in the office ‘‘for and during the 
time limited by the Constitution and the laws.” It 
was competent for the Legislature to provide that his 
authority should terminate upon the election of a suc- 
cessor, and that such successor should serve during 
the remainder of the limited term, extending to the 
first of January succeeding the occurrence of the va- 
cancy. The Legislature had not however the power 
torestrict the term of a duly elected officer whose 
term of office had been fixed by the Constitution, 
or to provide any other term fora surrogate than that 
belonging to a county judge. A reasonable construc- 
tion of the act of 1871 therefore requires us to hold 
that the words “ when such officers shall be elected to 
fill a vacancy,” refer simply to the contingency out of 
which the necessity ofan election arises, and do not 
attempt to limit the term for which the officers named 
were to be elected. To hold otherwise would bring 
the provision in conflict with the limitations upon the 
legislative power imposed by the Constitution (People 
v. City of Brooklyn, 89 N. Y. 200) and create an unwar- 
rantable distinction between the terms of office per- 
taining to county judges who perform the duties of 





judge and surrogate and those who hold only the sep- 
arate office of county judge. 

The interpretation thus put upon the act of 1871 not 
only gives it legitimate effect but avoids a conflict 
with constitutional provisions, and brings the office of 
county judge and surrogate into harmony in respect 
to filling vacancies therein by an election, with those 
of judges of the Court of Appeals and the Supreme 
Court, and also with those of sheriffs, county clerks, 
registers, coroners, district attorneys aud most other 
elective officers mentioned in tne Constitution. §1, 
art. 10, Constitution. 

It is unnecessary for us to attempt to give a con- 
struction to section 2492 of the Code of Civil Proced- 
ure, inasmuch as the board of supervisors of Queens 
county has not attempted to exercise the authority 
conferred by that provision. 

These views lead to the conclusion that the defend- 
ant waselected tothe office of surrogate of Queens 
county in 1880 for the full term of six years from the 
first day of January succeeding, and is entitled to hold 
such office during that period. 

The judgment of the Supreme Court should be re- 
versed, and final judgment rendered for the defend- 
ant, with costs. 

All concur. 

Judgment reversed with costs. 


—_+_—_ 


AGENCY — SALE OF LIQUORS BY STEWARD OF 
CLUB AGAINST ORDERS. 


17 QUEEN’S BENCH DIVISION, 182. 


NEWMAN V. JONEs.* 


The appellants, who were trustees and members of the 
managing committee of a club, were convicted under the 
Licensing Acts for selling liquor without a proper license 
to persons not members of the club. It appeared that 
the liquor was sold on the club premises by the steward of 
the club, who in selling it acted contrary to the orders of 
the appellants, and without their knowledge or assent. 
The money which he received for the liquor was paid by 
him to the account of the club. Held, that the convic- 
tion was wrong, for the appellants were not, under the 
circumstances, responsible for the act of the steward. 


ASE stated by justices of Beacontree under 20 & 21 
Vict., ch. 43, and 42 & 43 Vict., ch. 49. 

At a petty sessions held at Stratford on the 25th of 
July, 1885, four informations were preferred against 
the appellauts by the respondent, an officer of inland 
revenue—l. For having, as trustees of the Cyprus 
Workman’s Club and Institute, on the 12th of March, 
1885, retailed certain spirits, to-wit, one gill of brandy, 
without having in force such a license as was required 
by 23 Vict., ch. 27,§19—2. For having on the Mth of 
March, 1885, sold one pint of beer by retail, to be 
drunk and consumedin and upon their premises, 
without having an excise license under4 &5 Wm. 4, 
ch. 85, $17--3. For having on the 12th of March, 1886, 
sold certain wine, to-wit, one gill of port, without 
having a proper license—4. For having on the I7th of 
March, 1885, dealt in and sold certain tobacco, to-wit, 
two cigars, without having a license as required by 6 
Geo, 4, ch. 81, §26. The justices convicted the appel- 
lants of each of the above-mentioned offenses, and ad- 
judged them to pay the several penalties of 25l., 101, 
10l.,and 25l., and costs, and in default of sufficient 
distress, awarded imprisonment for the several terms 


*See Seine v. State, 55 Md. 566; S. C., 39 Am, Rep. 419; note, 
82 id. 438; Graff v. Evans, 8 Q. B. Div. 373. 
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of two calendar months, one calendar month, one 
calendar month, and two calendar months respect- 
ively. 

Upon the hearing, the justices found as facts, that 
the Cyprus Workman's Club and Institute was regis- 
tered as a working man’s club under the Friendly So- 
cieties Act, 1875, 38 & 39 Vict., ch. 60; and it was ad- 
mitted that the appellants were trustees of the club 
(one of them being also the treasurer), who according 
to the rules of the club were admitted to the meetings 
of the committee of management, and to take part in 
the proceedings thereof and vote on any question 
under discussion; that the appellants as such trustees 
held office permanently until death, resignation, or 
refusal; that they were removable only by three- 
fourths of the members present at a special general 
meeting; that the secretary received all subscriptions 
and other moneys, and handed the same over to the 
treasurer; that the treasurer was responsible for such 
moneys as were paid to him by the secretary or by any 
person on account of the society; that he rendered 
his cash account quarterly ; that Leach (one of the ap- 
pellants) was the landlord of the premises, and that 
the treasurer paid rent to him; that the club was 
under the management of a committee, but there was 
no evidence, nor was it shown by therules, how such 
committee was appointed; that the steward or man- 
ager of the club was employed by the committee and 
paid by the trustees, and that he had orders from the 
trustees and committee not to serve any one but mem- 
bers and affiliated members; that an affiliated member 
is an associate of the Working Men’s Union Club, and 
that it was the common practice to allow afliliated 
members to introduce members; and that some kind 
of notice as to supply of jliquor was posted up in the 
club, but there was no evidence of the contents of the 
notice. 

The justices found that on the 12th of March, 1885, 
John O'Connell, an excise officer, who was not a mem- 
ber or affiliated member, visited the club with an 
affiliated member (Musto), and ordered and was 
served with brandy, for which O’Connell paid 3d.; 
that on the same occasion O’Connell ordered port wine, 
beer, and brandy, which was served by the manager 
or steward, and for which he paid 1s. 6d.; that on the 
7th of March, O’Connell again visited the club with 
Musto and one Jones (who was not a member), and 
paid amember of the club, and also a member who 
was acting inthe absence of the steward, for port 
wine, whisky, beer, and cigars at different times; and 
that he also paid the member acting forthe steward 
for whisky and cigars which he brought away from 
the club. 

It was contended for the appellants that they were 
not liable forthe act of the steward or manager in 
selling the exciseable articles, inasmuch as he was not 
their servant, but the servant of the committee of 
management; and that even if he were the servant of 
the appellants, he was acting not in obedience to but 
in defiance of the orders he had received, the principle 
of law being that a master is not responsible for the 
criminal acts of his servant, unless he authorizes it or 
becomes an accessory after the fact. The case of Condy 
v. Le Cocq, 13 Q. B. Div. 207, was cited. 

The justices being of the opinion that the trustees, 
as legal owners of the property of the club, and asac- 
tual members of the committee, taking a part in the 
proceedings thereof, and voting on any question, were 
responsible for the acts of the steward or manager or 
any person acting for him, although such acts were in 
direct disobedience of the orders o2 the committee 
and of the trustees and were done without their 
knowledge or assent, and in direct violation of the 
rules of the club, gave their decision against the ap- 
pellants. 





The question for the opinion of the court was, 
whether under the above circumstances the appellants 
as trustees of the club were liable for the acts of their 
servants and delegates in selling the exciseable arti- 
cles. 

The case was argued on the 7th and 8th of April, 
1886. The argument sufficiently appears in the judg- 


ment. 
Cur. adv. vult. 

Blackwell, for_appellants. 

R. S. Wright, for respondent. 

A.L. Smitn, J. In this case, Thomas Jones, one of 
Her Majesty’s officers of inland revenue, preferred 
against the appellants four informations, first, for 
having, as trustees of the Cyprus Workman’s Club and 
Institute, on the 12th of March, 1885, retailed one gill 
of brandy without having a license, contrary to the 
provisions of 23 Vict., ch. 27, § 19; secondly, for hav- 
ing, as trustees as aforesaid, on the 17th of March, 
1885, sold one pint of beer by retail, without having an 
excise license, contrary to the provisions of 4&5 Wm. 
4, ch. 85, § 17; thirdly, for having, as trustees as afore- 
said, sold a gill of port wine, contrary to the statute 
in that behalf; fourthly, for having, as trustees as 
aforesaid, sold two cigars without having a license, 
contrary to the provisions of 6 Geo. 4, ch. 81, § 26. 
The justices convicted the appellantsin the several 
penalties of 25/., 101., 101., and 25l. and costs, and in de- 
fault of payment adjudged distress for payment and 
in default of sufficient distress, imprisonment for the 
several terms of two months, one month, one month, 
and two months respectively. 

The material point raised by the justices in the case 
submitted to usisthis: Even assuming (about which 
hereafter) that the relation of master and servant or 
priacipal and agent existed between the appellants 
and the steward of the club, who was the person who 
actually sold the articles in question to other than 
members or affiliated members of the club, can the 
appellants be convicted when they proved, as they did 
in the present case to the satisfaction of the justices, 
that the steward, in selling the articles as and where 
he did, acted in direct contravention of the bona fide 
orders given by the appellants, and in direct violation 
of the rules of the club, and without the knowledge 
or assent direct or indirect of the appellants thereto. 
Such however was the contention of the Crown. 

It certainly sounded tous as novel; but it was in- 
sisted that such was the effect of the statutes, and it 
was said that there were authorities in favor of the 
contention. It becomes therefore necessary for us to 
examine them. It was very frankly admitted by Mr. 
Wright, on behalf of the Crown, that if the proceed- 
ing in hand had been a prosecution for a crime, the 
prosecution could not be maintained; but he said that 
the statutes in question did not constitute the selling 
of the articles a crime, but only prohibited their sale 
by a penalty enforceable by distress and subsequent 
imprisonment in default of distress; and that the con- 
viction could be upheld. He said that the statute 
above mentioned enacted that ‘‘every person who 
should sell liquors or cigars without a license was lia- 
ble to the penalties therein prescribed.’’ So far he is 
correct. He then said that it wasimmaterial whether 
the appellants knew or did not know whether the ar- 
ticles were being sold, if sold they were by one who 
stood in the relation of servant or agent to the appel- 
lants; and he said that the authorities covered that 
proposition. That however is not the question now 
to be determined. The question is, whether a master 
or principal is liable when the servant or agent sells in 
direct contravention of the bona fide orders given, and 
without the knowledge or assent direct or indirect of 
the master or principal. The following were the cases 
eited. 
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In the first place he gave us the case in 1824, of Rex 
v. Marsh, 2 B. & C. 717, where it was held that in an 
information under the 5 Aune, ch. 14, § 2, against a 
carrier for having game in his possession as carrier, it 
was pot necessary to prove that the carrier had the 
game in his possession knowingly; and therefore he 
argued, it was not necessary to establish in the present 
case that the appellants knew that the steward was 
making the sales. In our judgment all that was de- 
cided in that case was, that upon proof given that the 
carrier had the game in his possession, a prima facie 
case was made out, and that it lay upon him to rebut 
that case, which he could do by establishing that the 
game was not put into his wagon with his assent or 
was put in contrary to his orders. This case, as it ap- 
pears to us, instead of establishing that for which it 
was cited, shows how a prima facie case may be rebut- 
ted, as rebutted it was in the case in hand. 

The next case cited was that of Atty.-Gen. v. Sid- 
don, 1 C. R. & J. 220; 1 Tyrwh. 41, in the year 1830, in 
which it was held that a master was liable for penal- 
ties under the Smuggling Act, 58 Geo. 3, ch. 123, § 13, 
for the illegal act of his servant in concealing smug- 
gled goods, the master being absent at the time when 
the act wasdone. The judgment of the court pro- 
ceeded upon the ground, as stated by Alexander, C. 
B., ** that whatever a servant does in the course of the 
employment with which he is intrusted, and as part of 
it, is the master’s act.’’ ‘*The legal presumption is 
8o,”’ says the Chief Baron, ‘“‘unless the contrary be 
shown.” Inthe present case it was shown that the 
appellants did not authorize the acts of the steward, 
and the oase therefure is no authority for the pro- 
position put forward, but is a cogent authority against 
it. 


The next case was that of Davies v. Harvey, L. R., 9 
Q. B. 433, where it had been held thata guardian of 
the poor was properly convicted for furnishing for his 
profit goods to be given in parochial relief, although 
he had no knowledge that the goods were to be given 
in parochial relief. This case was decided upon the 
ground, that although the defendant did not know 
for what purpose the goods were required, yet that 
his partner did, and that the goods were supplied by 
the partner within the scope of the partuership au- 
thority, for the profit of both partners. This case does 
not help the Crown; for in the present case the arti- 
cles were manifestly sold beyond and without the 
scope of the authority given. 

The case of Mullins v. Collins, L. R., 9 Q. B. 292, was 
next cited. In that case it was held that a licensed 
victualler was liable to be convicted under 35 & 36 
Vict., ch. 94, § 16, for tue act of his servant knowingly 
supplying liquor to a corstable on duty. All that this 
case decided was that a licensed victualler was liable 
for the act of his servant within the scope of his em- 
ployment; but it is no authority whatever for the lia- 
bility of the master for the act of his servant outside 
the authority given. 

It was then urged that the case of Condy v. LeCocgq, 
13 Q. B. Div. 207, having held that the master under 
the same statute was liable even though neither mas- 
ter nor servant knew that the constable was on duty, 
that therefore it was an authority on behalf of the 
Crown. It was upon this case, as we are informed, 
that the justices toa great extent relied when they 
convicted the appellants. We cannot follow their 
ratio decidendi. Even assuming that the case was not 
decided upon the special wording of § 16 of 35 & 36 
Vict., ch. 94, which it was, how does the fact of neither 
master nor servant knowing that the constable was on 
duty establish that the master is liable where a servant 
acts in direct contravention of the orders given? It 
does nothing of the kind. 





The above were the authorities alleged to cover the 
Crown's contention in this case. It is manifest that 
they do not. 

As to the point urged, that the money taken by the 
steward for the articles sold went into the coffers of 
the club, and not into the steward'’s pocket, we say 
that that would have been an ingredient for the jus- 
tices to take into their consideration, when determin- 
ing whether the steward, when he sold, was acting in 
reality in contravention of the orders given. But 
inasmuch as the justices have determined, upon the 
facts proved before them, that the steward had orders 
from the appellants not to serve any one but members 
and affiliated members of the club, and that they were 
bona fide orders, and that he transgressed them, and 
as they convicted the appellants because they were 
legal owners of the property of the cluband mem- 
bers of the committee, this point_,is of no avail to the 
Crown. 

We give no judgment upon the point as to whether 
the steward was servant or agent of the appellants; 
for it is not material now to doso. Wegive judgment 
for the appellants with costs; aud the conviction must 
be quashed. 

Conviction quashed. 

Solicitor for appellants, E. Newman. 


Solicitor for the Crown, Solicitor for Jnland Revenue. 
—_»—__—_——- 


WAREHOUSEMAN— FALSE REPRESENTATIONS 
AS TO SECURITY OF BUILDING. 


NEW YORK COURT OF APPEALS, JUNE 1, 1886, 


Hickey Vv MORRELL. 


Where a warehouseman, in a circular soliciting patrons, 
states that the exterior of his building is “ fire-proof,” 
and that ‘‘no expense has been spared in supplying pro- 
tection against the spread of fire,’’ etc., and part of the 
portion described as fire-proof is of wood, itis a false 
statement, if made by him with knowledge of the com- 
ponent parts of his building, and with intent to deceive, 
and he will be liable to one who was induced by the state- 
ment to deliver property to bestored in the building, and 
thereby incurred loss. 


PPEAL from General Term New York Common 
Pleas, affirming judgment of Trial Term. The 
defendant had judgment below. 


Mr. Hale, for appellant. 
Mr. Bowers, for respondent. 


DANFORTH, J. Asto the character of this action 
the parties are agreed. It was for “ falsely and fraud 
ulently,” and “ with an intent to deceive and defraud 
the plaintiff,” representing among other things, that 
the defendaut’s warehouse was “'fire-proof on the ex- 
terior,” whereby the plaintiff was induced to deliver 
to him, to be stored therein, certain property of value, 
which while there was destroyed by fire communi- 
cated from the outside ‘‘to the wooden cornice and 
wooden window-frames”’ of the warehouse, and thence 
to the property in question. The answer admitted 
that defendant was proprietor of the warehouse; that 
it and the articles described in the complaint were de- 
stroyed by fire; but denied the other matters above 
referred to as making out a cause of action, and set up 
that ‘‘the property was received and stored by him as 
a warehouseman, and in no other capacity, and under 
the special contract that the goods were stored at the 
owner’s risk of fire.’’ 

There was no controversy as to the evidence. The 
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question was determined upon that introduced by the 
plaintiff, and in view of the law as it stood at thetime 
of the bailment. The appellant refers tothe statute 
(Laws 1871, ch. 742,§ 8) “in relation to storage, and 
other purposes ;”’ imposing liabilities upon persons for 
auy fire resulting from their willful and culpable neg- 
ligence, and among other things, requires the closing 
of iron shutters ‘at the completion of the business of 
each day, by the occupant of the building having use 
or control of the same;’’ but the complaint contains 
no allegation of negligence, aud so the action could 
not stand on that ground either at common law or.by 
statute. Another statute, also referred to, relating to 
buildings in the city of New York (Laws 1871, ch. 625, 
§15), isof someimportance in its bearing upon the 
point chiefly pressed upon us, and as likely to have 
been in contemplation of both parties. It is there 
provided that buildings of a certain description— 
within which the storehouse in question comes—shall 
have doors and blinds and shutters made of fire- 
proof metal on every window and opening above the 
first story. 

The plaintiff's testimony went to show that she was 
induced to store her goods with the defendant by rep- 
resentations contained in a circular issued by him, the 
object of which was to call ‘‘the special attention of 
persons having valuable articles, merchandise, or 
other property for storage to his new first-class stor- 
age warehouse, in the erection of which,” it is said, 
among other things, ‘‘no expense has been spared in 
supplying light, ventilation, and protection against 
the spread of fire; theexterior being fire-proof, and 
the interior being divided off by heavy brick walls, 
iron doors, and railings, appropriate and convenient 
in every way forthe various kinds of articles to be 
stored.” 

The learned counsel for the appellant argues that 
the only statements of facts in the paragraph quoted 
are those which relate to the interior as divided by 
heavy brick walls, iron doors, and railings; that as to 
those the defendant had knowledge, and concedes 
that their non-existence would make him guilty ofa 
misrepresentation. This isa very narrow view of the 
subject, aud could prevail, if at all, only by couceding 
that the defendant purposely avoided mentiou of those 
things, which if stated would make his solicitations 
less attractive, and display him as the owner of a 
building combustible on the outside, and so of little 
security to its contents if they happened tobe of the 
same character, 

We think the appellant’s ground of complaint a just 
one. It was proven that in fact the window-frames in 
the warehouse were of wood; that at the outside of 
the windows there were no shutters; that the cornices 
were of wood, covered withtin. The fire occurred in 
the evening. It originated in other buildings across 
the street, and from them communicated to the 
wooden window-frames on the defendant’s building. 
An architect and a builder, examined as experts, tes- 
tified that a building constructed, as was the one in 
question, ‘‘ with wooden window-frames and sashes, 
and no outside shutters,’ could not be deemed fire- 
proof, and that in October, 1881, it was practical to 
erect a storage warehouse which would be fire- 
proof on the exterior. At theclose of the plaintiff's 
evidence she was nonsuited, upon the ground that the 
statementin the circular, as to the character of the 
exterior of the building, was a mere expression of an 
opinion, and not the statement ofa fact. Upon the 
same ground the judgment was affirmed at the General 
Term. 

In such a circular, obviously intended as an adver- 
tisement, high coloring and exaggeration as to the ad- 
vantages offered must be expected and allowed for; 





but when the author descends to matters of descrip- | 


tion and affirmation, no misstatement of any material 
fact can be permitted, except at the risk of making 
compensation to whoever, in reliance upon it, suffers 
injury. Here the allegation is that the exterior of the 
building is fire-proof. It necessarily refers to the 
quality of the material out of which it is constructed. 
or which forms its exposed surface. To say ofany ar- 
ticle it is fire-proof conveys no other idea than that 
the material out of which itis formed is incombusti- 
ble. That statement, as regards certain well-known 
substances usually employed in the construction of 
buildings, while it might in some final sense be deemed 
the expression of an opinion, could in practical affairs 
be properly regarded only as arepresentation of a fact. 
To say of a building that it is fire-proof excludes the 
idea that it is of wood, and necessarily implies that it 
is of some substance fitted for the erection of fire- 
proof buildings. To say of a certain portion ofa 
building it is fire-proof, suggests a comparison 
between that portion and other parts of the build- 
ing not so characterized, and warrants the con- 
clusion that itis of a different material. In regard 
to such amatter of common knowledge, the statement 
is more than the expression of opinion. No one would 
have any reason to suspect that any two persons could 
differ in regard to it. But when we look at the words 
accompanying this statement, viz.: ‘* No expense has 
been spared in supplying protection against the spread 
of fire,’’ all possibility of doubt seems removed. This 
danger ts poluted out as the one thing, which more 
than another, the owner had in view and guarded 
against; and the rest of the sentence shows with what 
result, viz., *‘the exterior being fire-proof,’’ and the 
interior divided off by heavy brick walls, iron doors, 
and railings. Thus the expenditure of money is said 
to have been limited only by the accomplishment of 
the desired object. and the statement of the material 
used is connected with the representation as to the 
quality of the exterior. No one reading of inside walls 
and railings of incombustible material, and of an ex- 
terior fire-proof, could suppose that a precaution 
against fire made necessary by statute had been omit- 
ted, or that a builder who called attention to such 
matters as an inducement to patronage could have re- 
garded wooden window-frames as in any sense fire- 
proof. The language of the ciroular is very emphatic. 
In effect, it says the buildligs, asa whole, have been 
erected atan immeuse cost, from which assertion 
alone, in view of the business to which they were de- 
voted, one would expect strength and adaptation of 
materials, and skil) in construction, affording security, 
at least, against all the ordinary dangers to which 
property might be exposed when putin store. But 
this general statement is followed by the declaration 
that no expense has been spared in supplying ‘* protec- 
tion against the spread of fire; ’’ and this assurance is 
made prominent by the display of capital letters, and 
justified by the explanation which relates to an ex- 
isting state of things, viz., ‘‘the exterior being fire- 
proof,” and still further emphasized by the more mod- 
erate and qualified statement as to the interior. That 
is not said to be fire-proof, but only ‘“‘divided off by 
heavy brick walls and iron doors and railings; ’”’ de- 
scribing atthe same time its arrangement, and the 
substance of its walls and partitions. 

As to this therefore the statement would be true, 
although the floors, lintels, stairs, landings, ties, joists, 
ceilings, and other parts were of wood, but no such 
discrimination is suggested as to the exterior. The 
strength of the walls might, indeed be impaired by 
the necessary openings for doors and windows, but 
for the purpose of preventing mischief by fire, or as 
the defendant put it, ‘‘ the spread of fire,’’ the exterior 
is pronounced fire-proof. Had he ouly said of the ex- 
terior, as he did of the interior, ‘‘ the wall is of brick,” 
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the intending customer would have been put to an in- 
quiry as to the window-frames and doors. He said 
much more: Wethink therefore that the defendant 
must be regarded as stating a fact, and not as express- 
ing a mere opinion, when he described the exterior, 
that is, the whole exterior of his buildings as fire- 
proof. Such statement is net to be classed with those 
relating to value, or prospective profits, or prospects 
of business, or assertions in regard to a speculative 
matter,concerning any of which men may differ. It 
relates to something accomplished; to an existing 
fact, as distinguished from one yet to come into exist- 
ence. It was made after callingto mind the use to 
which the buildings were to be put, the fact that the 
attention of the builder had been especially directed 
to “protection aguinst the spread of fire,’ which could 
be effected only by the use of proper materials, and the 
statement was made with knowledge that such mater- 
ials had not been used. 

Nor is it like the safe case cited by the respondent, 
Walker v. Milner, 4 Fost. & F. 745. There the action 
Was upon a warranty that “‘the safe in question was 
thief-proof;” “that nothing can break into it.”” It was 
broken into. There was no suggestion of fraud or de- 
ceit, and the jury were required to discriminate be- 
tween what was represented and what was warranted, 
and unless satisfied there was a warranty, to find for 
the defendant. The safe-maker’s prospectus was put 
in evidence. It stated that the safes would insure the 
safety of valuable property contained in them. The 
court said: ‘The words cited from thecircular could 
hardly be understood in the sense of a warranty or 
assurance of perfect safety, but only as importing a 
representation of a high degree of strength.” They 
were promissory merely. Then plaintiff's counsel re- 
ferred to a later prospectus, in which the safes in ques- 
tion were only spoken of “‘as of the strongest secur- 
ity,”’ and relied on this as implying a withdrawal of 
the previous warranty. But Cockburn, J., observed 
that, “ assuming later prospectuses to have been issued 
after the burglary, it was only dictated by common 
honesty; for after it had been found by actual experi- 
ence that the safe was not absolutely secure against 
all possible attempts, it would have been fraudulent to 
contiaue previous description.’’ In the case at barthe 
plaintiff alleges fraud. A jury might find that an ex- 
terior of a city building, partly of wood,although to no 
greater extent than the one in question was not fire- 
proof within the meaning and intent of the circular. 
They might also find that when the circular was is- 
sued this fact was known to the defendant; and then 
the doctrine suggested by Cockburn, J., in the case 
cited, would have some application. 

Nor do the other cases referred to seem to support 
respondent's contention. They exclude the idea of 
fraud, and relate to matters of mere opinion; as 
whether a certain valve will consume smoke and save 
fuel (Prideaux v. Bunnett, 1 C. B. [N. 8.] 613, whether 
certain pictures were the work of the old masters, or 
copies (Jendwine v. Slade, 2 Esp. 571), whether land 
was of the value certified to. Gordon v. Butler, 105 U. 
8. 554. But in none of them is it denied, thatif the 
person making the statement or expressing the opinion 
had at the time knowledge of its falsity, the action 
would lie. It is certainly well settled upon principles 
of natural justice, that forevery fraud or deceit which 
results in consequential damage to a party, he may 
have an action. 

Here the complaint states, not only a false represen- 
tation, with a fraudulent intent, but that the false- 
hood was conscious and willful; that by it the plaintiff 
was induced to deliver her property to be stored in 
the building, and thereby incurred loss. The evidence 
may be so viewed as to sustain these allegations. The 





learned counsel for the respondent has stated, in the 
broadest and most unqualified terms, asa proposition 
not to be disputed, ‘‘ that no man is liable for the ex- 
pression of his opinion or judgment.’’ But this is 
true only when the opinion stands by itself and is in- 
tended to be taken as distinct from any thing else; 
and where the proposition is found in the books, it is 
so restricted. Thusit is said: ‘Matters of opinion, 
stated merely as such, will not in general form the 
ground toa legal charge of fraud.”’ Leake Cont. 355; 
giving many instances, and also exceptions to the rule. 
Statements of value have been held insufficient to sus- 
tain an action, where, as it is said, there were ‘‘ mere 
matters of opinion ” (Simar v. Canaday, 53 N. Y. 306), 
but at the same time it is shown that under certain 
circumstances they are to be regarded as affirmations 
of fact, and then if false, an action can be maintained 
upon them. The same rule applies where A. desiring 
credit for B. foracertain amount, the latter asks C. 
as to the solvency of A., and he replies, ‘‘ He is good; 
as good as any man in the country for that sum." No 
doubt this involves opinion; but it is held that if the 
recommendation was made in bad faith, and with 
knowledge that A. was insolvent, C. would be liable. 
Upton vy. Vail, 6 Johns. 181. And so as to every rep- 
resentation concerning a matter of fact, by which one 
man is induced to change his position, to his injury, 
or the benefit of another, it may be so expressed as to 
bind the person making it to its truth, whether it take 
the form of an opinion or not, or it may appear that it 
was not intended to be acted upon. In the latter case 
no obligation is incurred. 

In the circular issued by the defendant there are 
many words of commendation, which however strong, 
could not be relied upon as the basis of contract. The 
ones at first referred toare of that character. They 
relate to the present, and describe a portion of the 
building in its existing state as ‘being fire-proof.” 
This is not a matter of opinion, for it definesa state or 
condition, and if part of that portion was of wood, 
may properly be regarded as a “false statement ofa 
fact.” Whether the defendant knew the conponent 
parts of his own buildings, and if so, whether the 
statement was made with intent to deceive, and 
whether it was an inducement to the contract, the 
learned counsel for the respondent has fully argued. 
At present it is unnecessary to discuss those questions, 
for it seems to us they are, as the case stands, properly 
for the jury, and upon the only point which appears 
to have been considered by the court below we are 
obliged to differ from them. 

That the issues may be more fully tried the judg- 
ment should be reversed, and anew trial granted,with 
costs to abide the event. 

All concur, except Andrews and Miller, JJ., not vot- 
ing, and Earl, J., dissenting. 


—_—__ _»_____ 


CONTRACT OF FIDUCIARY FOR BONUS TO HIM- 
SELF—PUBLIC POLICY. 


MISSOURI SUPREME COURT. 


LANDIS Vv. SAXTON. 


Defendant, an executor, lent to plaintiff out of the funds of 
the estate $16,000, and took plaintiff’ s note for that 
amount. Plaintiff actually received only $15,000, defend- 
ant by agreement retaining the other $1,000 as a bonus to 
himself for making the loan Defendant afterward be- 
came the owner of the note in his own right, and in this 
suit sought to enforce it for the full amount. Held, that 
plaintiff was entitled to a deduction for the $1,000. 
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BuAck, J. This was a suit to enjoin the sale of cer- 
tain real estate under a deed of trust given to secure a 
promissory note made by the plaintiff, Israel Landis, 
and two other persons as his securities, for $16,000 due 
in two years after the date thereof with interest at the 
rate of ten per cent per annum, interest payable annu- 
ally. The note is payable to the defendant, Albe H. 
Saxton, executor of the estate of John Patee, de- 
ceased. 

The defendant filed answer, in which he set up 
the note and deed of trust and prayed for a foreclos- 
ure. 

Various payments were conceded to have been 
made on the note from time to time, and as the issues 
over the credit of date January 20, 1874, were ruled 
for the appellant, they need not be further consid- 
ered. 

The contest in this court grows out of a claim of the 
plaintiff for a deduction of $1,000 from the face of the 
note, which was refused by the Circuit Court, and 
hence there was a decree of foreclosure, from which 
the plaintiff appealed. 

The facts as to the $1,000 are as follows: In 1863, 
and at the date of the note, Landis was embarrassed 
aud went to Saxton to borrow $15,000. He offered to 
pay Saxton a bonus of $1,000 fora loan of that amount 
of money, or for negotiating a loan. Saxton, who was 
then executor of the Patee estate and president ofa 
bank, agreed to let him have the money from the 
Patee estate on the proposed terms,and thereupon the 
note and deed of trust were executed. The funds of 
the estate were then in gold coin, then at a premium. 
Saxton converted the same into currency, and on the 
2d of April, 1863, made a memorandum on the note to 
the effect that interest should commence from that 
date. At the same time Saxton depvsited to the 
credit of Landis $15,000 und took a credit for himself 
of $1,000, thus reducing, we infer, the Patee estate ac- 
count $16,000. 

Plaintiff, in his testimony, says he did not agree to 
give defendant a bonus of $1,000, but the other evi- 
dence and the attending circumstances show conclu- 
sively that he did, and that the transaction was as be- 
fore stated. 

The plaintiff drew out and used the $15,000 placed 
to hiscredit. Nothing more was said of the matter 
until in 1880 or 1881, when the plaintiff's son discov- 
ered from the father’s pass-book that only $15,000 had 
been received on the note, and then for the first time 
followed the demand fora deduction of $1,000. 

An agent forloaning money may take a reasonable 
commission from the borrower, even with the knowl- 
edge of the lender, and still the transaction will not be 
usurious, though the amount of interest reserved to 
the lender be the full lawful interest. Smith v. Wolf, 
55 Iowa, 555; Acheson v. Chase, 28 Minn. 211; Tyler 
Usury, 172. Had the $1,000 been paid to some third 
person solely for negotiating the loan, and without 
any participation therein by the Patee estate, it must 
follow the transaction could not be declared usurious. 
Fellows v. Longyor, 91 N. Y. 324, wasa suit to fore- 
close a bond and mortgage. In that case Mrs. Longyor 
gave the bond and mortgage to Downer, guardian, for 
$5,000. He, as guardian, assigned the bond and mort- 
gage to Mrs. Fellows, who prosecuted the foreclosure 
suit. In that case it appears Mrs. Longyor actually 
got $5,000. The transaction was connected with 
another, and for both Downer individually received a 
bonus. It did not appear what, if any, specific part of 
the bonus was to be allowed for the loan of the $5,000. 
It is there said the funds did not in equity belong to 
Downer, but were the property of the estate of which 
he was the representative; and the conclusion is 
reached that he could not be considered the lender of 
the trust funds within the meaning attached to that 





term of thestatute relating to usury. Here the exe- 
cutor, not as such, but Saxton individually, is the 
owner of the note, and in point of fact only $15,000 was 
paid to Landis. Whether the note should be held to 
be tainted with usury in the hands of the Patee es- 
tate or assignees, other than Saxton, presents a ques- 
tion which we do not determine. 

Saxton having become the owner of the note, seeks 
to foreclose the mortgage, and in the case of Fellows 
v. Longyor it was an assignee from the estate who 
sought to foreclose the mortgage. This difference in 
the parties is material, and opens the way for the ap- 
plication of other rules of law. Saxton, as executor, 
wasatrustee. He had no right to speculate with the 
trust property or to make gains therefrom individually 
beyond his allowed compensation, and the law fixed 
the amount of hiscompensation. It is against public 
policy to allow an executor or administrator to make 
commissions over and above that allowed by law by 
speculating or loaning the trust funds. Saxton’s con- 
tract for the bonus was illegal, a contract which a 
court would not enforce. Story Agency, § 330. A 
trustee cannot hold on to money thus illegally made 
by the useof the trust property or by the use of his 
position as trustee, and he might be required to ac- 
count therefor to the beneficiary in the trust. Bent, 
receiver, v. Priest, not yet reported. It is equally 
clear that the court will not enforce the performance 
of the illegal contract. Story Eq., § 298. Ifthe de- 
fendant is uot here literally seeking to enforce the 
verbal bargain by which he received the bonus, he is 
seeking to enforce the contract, by the enforcement 
of which he is enabled to hold on to the bonus, and 
without which he cannot retain it. In short, having 
accounted to the estate for the note, he must now col- 
lect the note to the full amount or lose the bonus. It 
is but an indirect way of recovering back that which 
was received by an illegal and prohibited contract. 
We cannot see that in contemplation of law Saxton 
occupies any other or better position than that of su- 
ing Landis directly forthe bonus. In sucha suit he 
would not receive the aid of the courts. It follows 
that the deduction of $1,000 must be made from the 
face of the note. 

The judgment is reversed and the cause remanded, 
to be proceded with according to the principles before 
stated. 

All concur except Henry, C. J., who dissents. 


—_——¢—___ 


STATUTE OF LIMITATIONS— CERTIFICATE OP 
DEPOSIT. 


SUPREME COURT OF INDIANA, MARCH 31, 1886. 


Lone v. STRAUS.* 

An instrument reading thus: ‘‘ Received of Joseph 8S. Long 
sixteen hundred dollars on deposit, in national currency. 
Straus Bros., is a written contract acknowledging the 
receipt of money, and promising to repay it, and is not 
barred by the six years’ statute of limitations. 


| wialeeaaas from Noble Circuit Court. 


H. G. Zimmerman and Green & Bothwell, for appel- 
lant. 
J. J. Best and J. H. Baker, for appellees. 


Exuiott, J. The instrument upon which this action 
is founded reads as follows: 
“Received of Joseph S. Long sixteen hundred dol- 
lars, on deposit, in national currency. 
‘‘ STRAvs Bros. 
‘LIGONIER, April 27, 1885.” 


*6 N. E. Rep. 128. 
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This instrument is more than a mere receipt, for it 
embodies an agreement. The terms of the agreement 
are not, it is true, expressly stated in the instrument, 
but they are clearly implied in the language employed 
by the parties. The law is a silent factorin every con- 
tract, and it is a factor in this one. Foulke v. Falls, 91 
Ind. 315; see p. 320. 

There are indeed very few contracts that would be 
intelligible if they were considered as destitute of the 
legal element, for the law gives vitality and force to 
all contracts, and makes them intelligible and enforce- 
able. Men are presumed to contract with reference to 
the law, and to employ language that has a legal mean- 
ing, and to which the courts may give just effect. In 
the instrument before us the parties have employed 
words that have a definite legal meaning, and the 
court cannot treat as meaningless any of the words 
which the parties have employed, for the long-settled 
rule is that no word shall be disregarded unless the 
context clearly demandsit. There ic no such demand 
here, as there is entire harmony ix all the parts of the 
instrument. It plainly decleced that the writers of 
the instrument have received, on deposit, $1,600 of 
the payee’s money. The words “on deposit’ import 
a contract, and the context shows that the money re- 
ceived bythe persons with whom it was deposited 
was that of the depositor. The instrument would not, 
in legal contemplation, have been one whit clearer if 
the parties had stated at full length all the details of 
their agreement. The language used creates a con- 
tract, and the law implies as part of the contract that 
on reasonable demand the depositor is entitled to re- 
ceive back that which belongs to him. The deposit of 
mouey is a transaction well known to the law, and is 
one out of which well-defined legal rights emerge. 
Chief among these rights is that of the depositor to 
receive his own again, and a correlative of this right 
is the implied promise of the person who receives 
money on deposit to return it to the depositor. It 
needs no express words to create this obligation 
to return the money; the law makes it an at- 
tribute of the contract. It would shock every 
one’s sense of justice to affirm that a_ de- 
positor could not get back his money unless there is 
an express contract to return it to him; but this can- 
not be affirmed without doing violence to the well- 
settled principles of jurisprudence. In affirming as 
we do that the law enters into every contract unless 
expressly excluded, we do no more than restate one 
among the oldest rules in the law of contracts. 
“Every agreement and promise,” says Mr. Pollock, 
“enforceable by law, is a contract.’’ Poll. Cont. 1. We 
have here an agreement enforceable by law, and there- 
fore a contract. The promise of the signers is, to be 
sure, an implied one, but it is none the less a legal 
promise, involved in the language employed by the 
contracting parties. To deny that the law will, where 
justice requires it, imply a contract that may be en- 
forced, would be to dispute a doctrine that runs back 
to the earliest years of the common law, and surely 
there cau be no case where justice more imperatively 
requires that such a promise should be implied than 
one where money is recvived on deposit, for it is in- 
conceivable that the person so receiving money should 
be under no obligation to return or repay it to the de- 
positor. The promise here however is part of the con- 
tract itself, for to the language used in the instrument 
the law affixes a definite meaning. 

If there were no adjudged cases we should have no 
hesitation in deciding on principle that the instru- 
ment set forth in the complaint isa contract for the 
payment of money, but there are decisions which very 
fully sustain this conclusion. 

In Payne v. Gardiner, 29 N. Y. 146, the question was 
thoroughly discussed, and an iustsument in all mate- 





rial aspects the same asthe one here under discus- 
sion was held to bea contract of bailment. 

The instrument under examination in Tisloe v. 
Graeter, 1 Blackf. 353, was in legal effect the same as 
the one before us. The only difference in the phrase- 
ology of the two instruments is that the one in the 
case cited used the words for ‘“ safe-keeping,’’ while 
the one we are dealing with uses the words ‘‘on de- 
posit,”’ and it was held that the instrument constitu- 
ted a contract which could not be varied by parol evi- 
denee. A like ruling upon a very similar instrument 
was made in Dale v. Evans, 14 Ind. 288. Upon the 
same general principle was decided the case of Foulks 
v. Falls, 91 Ind. 315, where it was held that an instru- 
ment in form of areceipt, but containinga recital that 
the note described was received for collection, was a 
written contract. ‘These cases, to which many more 
might be added, establish the doctrine that such an 
instrument as the one declared on constitutes a con- 
tract, and if it is a contract it can be none other than 
a written contract. It is not the less a written con- 
tract because the law annexes to it certain attributes, 
for this the law does to every contract. In proof of 
the validity of our conclusion we need adduce only one 
instance, that of a promissory note, to which the law 
annexes three days of grace, and yet we suppose no 
one would dream of affirming that a promissory note 
was not a written contract. 

Assuming, as we have no hesitation in affirming that 
the authorities cited and the principle referred to en- 
title us todo, that the instrument executed by the 
appellees is a written contract, all that remains is to 
ascertain its character, and this the authorities enable 
us to do without difficulty. It is a written acknowl- 
edgment of the receipt of money, and a promise to re- 
pay it on reasonable demand. Dan. Neg. Inst., § 37. 
‘*Money on deposit,”’ says the Court of Appeals of New 
York, ‘‘ means ex vi termini money placed where the 
owner can command it at any time.’’ Curtis v. Leavitt, 
15 N. Y. 9, see p. 265. It is the money of the dopositor 
due him on a written contract, for the law affixes to 
the words “‘ on deposit’ such a meaning as makes the 
contract perfect and complete. 1 Story Cont. 16; 
Pom. Cont., § 155; Story Bailm., § 88; Payne v. Gardi- 
ner, supra. It may perhaps be true that the instru- 
ment signed by the appellees is not what is known in 
the commercial world as a certificate of depusit, but 
it is nevertheless a contract in writing, evidencing the 
receipt of money on deposit, and to it all the legal in- 
cidents attach. If it is a contract, and an enforceable 
one, then this action is well brought, and that it is 
such a contract we have no doubt. 

Appellee’s counsel refer us to the cases of Harmon 
v. James, 7 Ind. 263; Johnston v. Gries, 85 id. 504; 
Caviness v. Rushton, 101 id. 500; S. C., 51 Am. Rep. 
759; but there is slight, if indeed any, similarity 
between those cases and the present. It is sufficient’ 
to note one of the important points of difference, and 
that is this: here the instrument shows on its face full 
consideration for the promise, while in those cases no 
valuable consideration was shown; for this instru- 
ment discloses that the money received on deposit be- 
longed to the person to whom the_instrument was ex 
ecuted. 

Our conclusion is that the instrument declared on is 
a written contract for the payment of money, and that 
the complaint is sufficient. 

The plea of six years’ statute of limitations is ‘bad, 
and the court erred in overruling the appellant’s de- 
murrer to it. We do not deem it necessary to further 
discuss the question; for in deciding that the contract 
is a written one,we necessarily decide that the action 
is not barred by the six years’ statute. 

Judgment reversed. 

Mitchell, J., did not participate in the decision of 
this case. 
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NEW YORK COURT OF APPEALS ABSTRACT. 


MaNDAMUS—NEW YORK POLICE FUND—CONTRIBU- 
TION MUST BE VOLUNTARY.—Section 2, act of 1885, ch. 
486, which provides that ‘the said fund shall consist 
of a sum of money equal to $2 a month for each mem- 
ber of the police force of said department, and also 
for each member or employee of said department 
other than the police force, who shall desire to avail 
himself of the privileges and provisions of this act,” 

* * * does not authorize compulsory deductions 
of the sum named from the wages of policemen, but 
all contributions to the fund must be voluntary. 
June 1, 1886. People v. McClave. Opinion by Dan- 
forth, J. 


MOoORTGAGE—FORECLOSURE—DEFAULT IN PAYMENT 
OF INTEREST.—In an action brought to foreclose a 
mortgage because of default in the payment of inter- 
est, it appeared that on May 27, 1880, the mortgagor, at 
an interview he had with plaintiff's agent, expressed 
his regret that he only had with him $70 of the six 
mouths’ interest due the first then instant, and also 
said to him, that if the rest must be paid then, he 
would go and procure the balance, and pay it; that 
the agent said that he might let the balance go, and 
take his time to pay it. In September, 1880, action was 
brought. Held, that plaintiff was entitled to a decree 
of foreclosure. June 1, 1886. House v. Eisenlord. 
Opinion by Earl, J. 


NEGLIGENCE—BOAT SETTLED AT DOCK—LIABILITY 
OF DOCK OWNER.—Plaintiff's boat, loaded with sand 
consigned to defendants, arrived at defendants’ dock 
in the night-time, at high tide. When the tide fell 
the boat rested on the bottom, which was bare at both 
ends of the boat, but a depression in the center caused 
the boat to settle, and she was injured. Held, that 
defendants were liable. In Sawyer v. Oakman, 1 
Sawy. 134, the rule was laid down that the owners of 
adock are responsible for all damage suffered by a 
vessel lawfully using the dock, caused by a defect in 
the bottom known to the owners of the dock, and not 
known to the masters of the vessel. This decision 
was affirmed in 7 Blatchf. 290. The same rule was ap- 
plied in Carleton v. Franconia Iron, etc., Co., 99 Mass. 
216, where the owner of a private wharf procured a 
vessel to bring a cargo to it, to be there discharged, 
and suffered her to be placed at high water at a place 
apparently safe, but in fact unsafe, there being a 
sunken rock at the adjoining wharf of which 
defendant had knowledge. The plaintiff might 
have moored safely at defendant’s wharf, but did 
not know of the rock. See also Leary v. Wood- 
ruff, 4 Hun, 99; affirmed, 76 N. Y.617. In the present 
case the defendant had authorized the cargo of sand 
to be sent to it to be delivered at the wharf in ques- 
tion, and knew that it was coming, although it did not 
know at what precise time. It was bound to know 
however that it could only be delivered at high tide, 
which would on the day in question be either about 
noon or about midnight, the bottom being bare at low 
tide. June 1,1886. Barberv. Abendroth. Opinion by 
Rapallo, J. 


PATENTS FOR INVENTIONS — PARTNERSHIP — ORAL 
AGREEMENT TO SHARE PATENT TO BE PERFECTED 
WITH FIRM MONEYS. — (1) Where a partner per- 
suades his copartner to agree to pay expen- 
ses of experiments in perfecting an invention 
made by a third person, in consideration of a share 
in the results, and the firm pays such expenses, and 
afterward the said partner and the inventor take out 
apatent for the invention in their joint names, to the 





exclusion of the other partner, the latter can main- 
tain an action to compel his copartner to carry out the 
agreement. It must be assumed that the inventions 
covered by these patents were the joint inventions of 
the joint patentees. This is the inference from the 
patents themselves, and it is claimed that the infer- 
ence is conclusive and incontestable upon a collateral 
inquiry. Assuming this to be true, nevertheless it 
does not, we think, furnish an answer to the claim of 
the plaintiff to an interest in these patents under his 
arrangement with the defendant. The referee finds, 
and the evidence justified the finding, that the most 
material part of the invention were Mixer’s. Norcan 
there be any reasonable doubt that the patents em- 
braced the original idea of Mixer, existing when the 
original negotiation commenced between him and the 
defendant, but adapted and perfected by experiment 
until the invention took its final form. Assuming, as 
perhaps must be assumed, that in the course of these 
experiments the defendant contributed original sug- 
gestions, which were adopted, and entitled him to 
claim the inventions as the joint inventions of himself 
and Mixer, nevertheless we are of opinion, that as _ be- 
tween himself and plaintiff, they must be regarded for 
the purposes of this action as the inventions of Mixer 
alone, and that any contribution on the part of the 
defendant thereto must be considered as having been 
made in aid of Mixer while proceeding under the orig- 
inal agreement. Any other conclusion would work a 
fraud upon the plaintiff. (2) We are also of opinion 
that no error was committed in adjudging that the 
plaintiff was entitled to share in all the advantages de- 
rived or derivable by the defendant from the inven- 
tions, past or future, which are within the contract 
between the parties. The profits heretofore received 
by the defendant from licenses or sales of the right to 
use the invention are assumed by the defendant to be 
reached and covered by the judgment. We think the 
defendant is justly accountable to the plaintiff for his 
share, according to his interest under the contract. It 
is not the case of one joint owner and patentee exer- 
cising the right to license the use of the invention, 
which he has aright to do without accountability to 
the other joint owners or patentees. The defendant 
denied the title of the plaintiff, and refused to clothe 
him with alegal title to his interest in the patents, 
thereby practically precluding him from availing him- 
self of their use by granting licenses to others. His 
situation is analogous to that of atenant in common 
ofland, who has been ousted by a cotenant, who has 
appropriated the rents and profits exclusively to his 
own use. The plaintiff cannot have the full benefit of 
his agreement unless the defendant is held to account 
for the profits received by him. (3) The claim that,the 
agreement, being by parol, was void under the statute 
of the United States, is not well founded. The agree- 
ment related to an inchoate invention, not perfected 
or patentable at the time the agreement was made, 
and was not therefore, within section 4898 of the 
United States Revised Statutes, which declares that 
“every patent, or any interest therein, shall be assign- 
able in law by an instrumentin writing.’’ In the case 
ofa perfected invention the statute does not prevent 
the obtaining of an equitable title thereto or interest 
therein by parol (Walk. Pat., § 284), nordoes it apply 
to a parol executory agreement to transfer an interest 
in an invention contemplated, but not perfected, and 
not cognizable under the patent laws when the agree- 
ment was made. The plaintiff by the agreement ac- 
quired an equitable right, which attached to the in- 
terest of the defendant in the patents subsequently is- 
sued, and he is entitled todemand a legal title corre- 
sponding with his equitable interest. June 1, 1886. 
Burr v. De La Vergne. Opinion by Andrews, J. 
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PRACTICE—GENERAL TERM REVERSING JUDGMENT 
or County COURT—EXCESSIVE DAMAGES.—It has 
been several times decided by this court that the Gen- 
eral Term of the Supreme Court had no power under 
the Code of Civil Procedure to reverse the judgment 
of an inferior court on the ground of excessive dam- 
ages, but could only review questions of law decided 
by those courts. Thurber v. Townsend, 22 N. Y. 517. 
It was said in that case that it was only errors of the 
court, and not of the jury, which the Supreme Court 
had the power to correct, and that the only way in 
which such error could be corrected was by motion in 
the inferior court for a new trial, and that the decis- 
ion of that court upon the subject would be final, the 
setting aside of a verdict on account of excessive dam- 
ages being discretionary. To the same effect is the 
case of Baker v. Remington, 45 N. Y. 323, where an 
appeal was taken to the Supreme Court from an order 
of the City Court of Brooklyn granting a new trial on 
the ground of newly-discovered evidence (see also 
Wavel v. Wiles, 24 N. Y. 635; Smith v. Platt, 96 id. 
636), and the general rule is well settled that the de- 
cisions of one court, resting in discretion, are not 
reviewable in another unless such review is specially 
authorized by law. The respondent contends how- 
ever that the rules laid down in the cases cited are 
changed by section 1542 of the Code of Civil Proced- 
ure, which provides that ‘‘an appeal may be taken to 
the Supreme Court from an order affecting a substan- 
tial right, made by the court ora judge in an action 
brought ina court specified in the last section but 
one,”’ which includes a County Court. Even if this 
provision could be held to authorize a review by the 
Supreme Court of an order of the County Court deny- 
ing a motion for a new trial on the ground of exces- 
siveness of damages, it would not avail the respond- 
ent on this appeal, because no order was entered in the 
County Court denying the motion for a new trial (In 
re N. Y. Cent. R. Co., 60 N. Y. 112; Bradley v. Van- 
zant, 3 Code Rep. 217; Code Civ. Proc., §1343), and the 
exception taken to the decision denying the motion 
on the minutes was not an exception to a ruling 
upon the trial, and presented no point for review. 
The judgment of the Generul Term now appealed 
from purports to reverse the judgment of the 
County Court and grant atrial. June 1, 1886. Reilly 
v. Delaware & Hudson Canal Co. Opinion by Ra- 
pallo, J. 


STATUTE OF LIMITATIONS—ACTION TO RECOVER IL- 
LEGAL TAX.—In 1874 defendant was indebted to plain- 
tiffin the sum of $5,000, for grading Hoseco avenue. 
Plaintiff was apparently liable to contribute to work 
on village streets, and had been assessed about $3,000 
therefor, and the village threatened to sell his prop- 
erty tosatisfy the claim. He demanded his money, 
and the village treasurer refused to pay, and finally 
plaintiff accepted the balance, about $2,000, and it was 
paid him, and the assessment cancelled. In 1880 
plaintiff brought this action to recover back the 
amount deducted from his claim, as for money had 
and received by defendant for plaintiff's use, on the 
ground that the assessment was illegal and void. Held, 
that the cause of action was bound by the statute 
of limitation. No money was paid by the plaintiff 
to the defendant upon the assessment in question. 
The defendant hassimply neglected to pay the plain- 
tiff the amount due from it, and remains liable to him 
for the balance. This liability has not been converted 
into another cause of action by its refusal to pay the 
debt. Anaction to recover for money paid, or had 
and received, will not lie generally, except upon the 
payment of money. National Trust Co. v. Gleason, 
77 N. Y. 400; Cnmmings v. Hackley, 8 Johns. 202; 
Moyer v. Shoemaker, 5 Barb. 319. It has been held 





however, that the action may be maintained when its 
equivalent has been actually accepted as money by 
the party receiving it, as where an agent has dis- 
charged his principal’s debt by applying thereon a debt 
owing by himself (Beardsley v. Root, 11 Johns. 464), 
or where a surety has transferred property to the 
creditor, who received it in payment of a judgment. 
In such cases the principal has been held liable for 
the amount of his debt discharged by the payment, as 
for money paid by the surety for him. Bonney v. 
Seeley, 2 Wend. 481. But here nothing has been re- 
ceived by the defendant, and its legal situation re- 
mained unaffected by the attempted application of the 
illegal assessment upon its legal indebtedness. No 
mouey or its equivalent has been received by the de- 
fendant, and the effort to sustain this action is an at- 
tempt to convert a simple contract liability into one to 
recover for money illegally held by the debtor for the 
use of the creditor. Wedo not find any case going far 
enough to uphold suchaclaim. June 1, 1886. BrunJage 
v. Village of Portchester. Opinion by Ruger, C. J. 


——__-____ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

HIGHWAY—IMPROPER ERECTION ON, BY TOWN.— 
Taking and laying out Jand for a highway does not 
give a town a right to erect and maintain a watch- 
house thereon. When land is taken for public use as a 
highway the land-owner is entitled to receive a sum 
in damages, which in theory of law is an indemnity for 
the use for which his land is taken. The land being 
taken for a highway, and for no other public use, the 
easement acquired by the public is limited to theright 
to travel over the same. Makepeace v. Warden, 1 N. 
H. 16. The soiland freehold belong to the land-owner, 
subject only to the public easement for travel, and he 
may use the land in any manner not inconsistent with 
the public convenience. How farthe use of ahighway 
for the laying down of water and gas pipes, the con- 
struction and running of tramways—Attorney-General 
v. Metropolitan Railroad, 125 Mass. 515—-the erection 
of telegraph poles and stringing of telegraph wires— 
Pierce v. Drew, 136 Mass. 75—and other similar uses, is 
permissible as being a use for which the land was 
originally taken, we are not called upon at this time 
to consider. But no new servitude not in the nature 
of public travel can be imposed upon the land, against 
the consent of the land-owner, without a further con- 
demnation of his land under the right of eminent 
domain, and the award of adequate compensation 
therefor. The erection of a watch or tramp-house, 
jail, pest-house or other public building within the 
limits of a highway is not a use of the way in the na- 
ture of public travel. If such structures may be law- 
fully located within the limits of a highway, without 
a taking of the land for that purpose, they may be 
placed in such position, with reference to the land- 
owner's adjoining premises, as to darken his windows, 
block his passage-ways, obstruct the prospect from his 
dwelling, and in other ways seriously impair or destroy 
the value of his property. Such structures might, in 
fact, become private nuisances of the most objection- 
able description, for which the land-owner would have 
no legal redress, and from which he might not escape 
except by removing to some other place. Nosuch use 
of the highway was contemplated when his land was 
taken and his damages assessed. N. H. Sup. Ct., De- 
cember, 1885. Winchester v. Capron. Opinion by 
Smith, J. 


INSOLVENCY — PAYMENT OF NOTE— CONFLICT OF 
LAws.—The payor of a negotiable note made in Ver- 
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mont, and payable to.a citizenof that State, cannot be 
charged in this State as his trustee. Jones v. Ryder, 
60 N. H. 452; Gen. Laws, chap. 249, §§ 15, 16, 17; Chad- 
bourne v.Gilman, 63 N. H. 353. (2) The insolvent law 
of one State has no effect in another as against its 
citizens, holding claims that follow the person of the 
creditor, unless such citizens submit themselves to the 
jurisdiction of the State where the law is enacted. 
Baldwin v. Hale, 1 Wall. 223; Dunlap v. Rogers, 47 N. 
H. 281, 288; Bank v. Butler, 45 id. 236; In Matter of 
Waite, 99 N. Y. 433, 448, 449; Lellog v. Durey, 9 Allen, 
27. The claimant residing here, appearing and prose- 
cuting his claim in this court, all parties must be bound 
by the judgment. N. H. Sup. Ct., March 12, 1886. 
Carbee v. Mason. Opinion by Bingham, J. 


LANDLORD AND TENANT—RENT—DEVISEE OF UNEX- 
PIRED TERM.—When one becomes assignee of a lessee 
by operation of law he is not in general chargeable 
with the performance of the covenants of the lease,un- 
til he enters or does some act showing his acceptance. 
He may accept without entry, but is not compelled to 
take the assignment. Taylor Landl. and Ten., § 451; 
Williams v. Bosanquet, 1 Brod. & Bing. 238. A devisee 
isan assignee in law. The defendants never having 
entered upon the demised premises, nor done any act 
to signify acceptance of the lease, are not liable as 
assignees. Moreover, the defendants, Mrs. Howard 
and Mrs. Fletcher, were never devisees of the term. 
The testator devised to his widow the unexpired term 
of the lease, contingent upon her living, or remaining 
his widow, until its expiration. He devised to the 
other defendants the remainder of the term after the 
death orremarriage of Mrs. Starkey, in case she should 
die or remarry before the expiration of the term. As 
neither of these events took place during the term, 
the other defendants took nothing in the demised 
premises under the will. Nor are the defendants lia- 
ble as devisees generally under the will, or because 
they have received assets which are required to pay 
the plaintiff's ciaim. A demand depending upon a 
contingency which has not happened, and which can 
not be allowed by a commissioner of insolvency, it has 
been held, is one which exists where a debt or duty 
may arise upon the happening of some event, but 
where there is no debt or duty until the event happens. 
Alexander v. Follet, 5 N. H. 499, 501. If the plaintiff's 
claim for the rent accruing after the death of the tes- 
tator depended upon a contingency, it was a claim 
which might have been presented to the commissioner, 
or filed iu the probate office witha petition to the judge 
of probate to require the excutrix to retain in her hands 
such sum as might be necessary to pay it. Gen. Laws, 
chap. 198,§ 6; Hall v. Martin, 46 N. H. 337; Wheeler v. 
Joslin, 63 id. 164. The amount that would accrue to 
the end of the term was capable of exact mathemati- 
cal computation. The contingency upon which it is 
claimed payment depended was the non-destruction by 
fire or other unavoidable casualty of the buildings 
upon the demised premises; also the non-assignment 
of the lease by the executrix or devisees. If the lia- 
bility of Starkey’s estate to pay rent has been termi- 
nated by the happening of either of those events, the 
amount allowed might have been corrected by the 
commissioner at any time before final distribution, by 
leave of the probate court. Gen. Laws, chap. 199, § 15; 
Wheeler v. Joslin, 63 N. H. 164. Sup. Ct. of N. H., 
March 12, 1886. Witcomb v. Starkey. Opinion by 
Smith, J. 


MAILING OBSCENE WRITING—SEALED LETTER.—An 
obscene letter, sealed, is within the meaning of section 
3893 of the Revised Statutes, which prohibits the mail- 
ing of every obscene writing, print, or other publica- 
tion of an indecent character. Considering the pur- 





pose of the statute, which evidently is to prevent the 
United States mail from becoming a vehicle for the 
transmission of obscene and lewd books, pictures, and 
writings, I am satisfied that such a writing as the one 
described in the indictment is embraced in the stat- 
ute, though inclosed in a letter envelope and mailed, 
and would so hold if the statute were now to be con- 
strued for the first time; but it has been passed upon 
auumber of times by judges of high character and 
long experience, and some diversity of opinion. The 
decision of Judge Turner of the Western district of 
Texas, in the case of U. 8S. v. Comerford, reported in 
the Criminal Law Magazine, 465; S. C., 25 Fed. Rep. 

2, is mainly relied upon to sustain the motion. This 
decision is in direct conflict with that made in the 
case of U.S. v. Gaylord, 17 Fed. Rep. 438. The opin- 
ion of Judge Drummond in this case, to my mind, is 
unanswerable. This case arose in the Southern Dis- 
trict Court of Illinois. Judge Treat of that court, one 
among the oldest as well as ablest of our district 
judges, held that the statute referred to embraced let- 
ters or writings inclosed in letter envelopes addressed 
in the usual way with other letters. On writ of error 
from the Circuit Court, this ruling was sustained by 
Judge Drummond, the circuit judge, whose opinions 
on all questions command the highest respect from 
the profession throughout the United States, and in 
which Justice Harlan of the Supreme Court, assigned 
to that circuit, concurs. If I had any doubt on the 
question the concurrent opinion of three of such 
learned and eminent jurists ought to have more weight 
than that of a single judge, though of equal learning 
and experience; so that in addition to my own convic- 
tions I must hold that the weight of authority is in 
favor of the sufficiency of the indictment. U.S. Dist. 
Ct., 8. D. Miss., May 20, 1886. United States v. Thomas. 
Opinion by Hill, J. 


MASTER AND SERVANT — NEGLIGENCE —SERVANT 
LEAVING TEAM--HORSE RUNNING AWAY.—The plaintiff's 
servant in charge of his mowing machine and horses 
attached, abandoned them to engage in an unlawful 
personal combat with the defendant. The horses being 
frightened by the noise of the encounter, ran away 
and injured the machine. Held, that the plaintiff was 
affected with the negligence of his servant in leaving 
the horses, and could not recover for the damage to 
the machine. By intrusting his team to the servant 
for the purpose of driving it home, the plaintiff put it 
in the servant’s power to manage the team negligently, 
and must be deemed to have assumed the risk of the 
servant's negligence in the execution of the trust so 
committed tohim. And moreover asin contemplation 
of the law he who does a thing by the agency of an- 
other person, does it himself, the case further stands 
in respect of the servant’s negligent act, in leaving the 
team unhitched and unattended in the public highway, 
precisely as it would if that act had been done by the 
plaintiff himself. This being so, it is immaterial that 
the conduct of the defendant may have contributed to 
the injury. A party cannot be heard to complain be- 
cause others have failed to exercise a higher degree of 
care than he himself has exercised. Between two 
wrong-doers, the law will leave the consequences where 
they have chanced to fall. N. H. Sup. Ct., March 12, 
1886. Page v. Hodge. Opinion by Blodgett, J. 


MUNICIPAL CORPORATIONS—BRIDGE—CANAL—OBLI- 
GATION TO GUARD STREETS.—In a borough traversed 
by a canal, the tow-path ran immediately along the 
edge of the canal. Adjoining the tow-path, and with- 
out any fence between, was a narrow street, upon 
which mill properties fronted. A public street of the 
borough ran at right angles to the street and tow-path, 
and crossed the canal by a bridge, the sides of which 





76 


THE ALBANY LAW JOURNAL. 











were sufficiently protected. There were no guards on 
the edge of the tow-path or elsewhere except directly 
on the bridge. A night hand in the factory fronting 
on the street running parallel to the tow-path, started 
shortly after midnight to cross the bridge in order to 
procure water, and fell from the edge of the tow-path 
into the canal at a point seven or eight feetfrom the 
bridge, and was drowned. In action by his widow to 
recover damages from the borough, held, that the 
defendant was under no duty to guard the canal, and 
that the nonsuit entered by the court below was prop- 
erly entered. Penn. Sup. Ct., March 23, 1886. Rein- 
hardt v. Borough of South Easton. Opinion per Cur- 
tam. 


“NEGOTIABLE INSTRUMENT — ILLEGAL CONSIDERA- 
TION—INTOXICATING LIQUOR.—Where the sale of in- 
toxicating liquor is an illegal consideration, it is no 
defense toa promissory note that the maker bought 
intoxicating liquor of one who was indebted to the 
payee for rent, aud in payment for the liquor, assumed 
the debt for rent and executed the note therefor. 
Brandt’s debt to plaintiff was the consideration. That 
consideration was not illegal, and if defendant agreed 
to pay that debt, even though the consideration for 
his agreement to pay it was the illegal sale of liquors, 
it does not enter into the consideration of the notes. 
If Brandt were attempting to enforce defendant’s 
agreement to pay the debt, the defense of the illegal- 
ity of the consideration could be pleaded. But plain- 
tiff gave a legal consideration for the notes, namely, 
the discharge of a valid debt owed by Brandt. He 
cannot be made to suffer for the violation of law by 
Brandt and defendant inthe sale and purchase of 
liquors for unlawful purposes, of which he had no 
knowledge. There was evidence tending to show that 
plaintiff had no information of the transaction be- 
tween Brandt and defendant. Seein support of our 
conclusion on this point, 1 Pars. Notes & Bills, 217; 2 
id. 50; Pars. Cont. 187, et seq. IowaSup. Ct., June 21, 
1886. Bowen v. Webber. Opinion by Beck, J. 


—— PROMISE TO PAY “ONE OUNCE OF GOLD”’ 
—CONTRACT.—The following writing, “Two years 
from date, for value received, I promise to pay 
J. 8. King, or bearer, one ounce of gold,” is ‘not 
a negotiable note, but asimple contract for the delivery 
of merchandise. Although it has long been settled in 
this State that a written contract having the usual 
form of a promissory note, but payable in some specific 
article, may be treated as a promissory note as to the 
form of declaring upon it, and the necessity of proof 
of consideration, and in some other respects (Rob. 
Dig. 92), yet such an instrument is not negotiable be- 
cause not payable in money. Collins v. Lincoln, 11 Vt. 
268; 1 Dan. Neg. Inst. 42. The instrument declared 
upon was not even a promise to pay a given sum in 
specific articles. It stands, for consideration, upon the 
question of the sufficiency of the declaration, under 
the demurrer thereto, as though it were a promise to 
pay one bushel of wheat. It is but a promise to pay, 
that is, deliver, a certain article of merchandise definite 
in amount. Because gold enters.into the composition 
of money we cannot assume that ‘‘an ounce of gold”’ 
is money, or that it has a fixed and unvarying value. 
The contract in question lacks, not only the quality of 
negotiability, but certainty and precision as to the 
amount to be paid. Upon failure to perform, there 
would be no definite specified sum due, as in case of a 
promissory note. Vt. Sup. Ct., June 24, 1886. Roberts 
v. Smith. Opinion by Veazey, J. 


PARENT AND CHILD—WAGES PAID TO MINOR.— 
*“*Where a minor son makes a contract for his services 
on his own account, and the father knows of it, and 
makes no objection, there is an implied assent that the 





son shall have his earnings.”” Whiting v. Earle, 3 Pick. 
201. We think this proposition is sound, and merits 
emphatic approval. It is simple justice, without dan- 
ger of working injustice. It does not interfere with 
the right of the father, or in case of his death, the 
mother, to the earnings, provided he seasonably de- 
mands them. [t does prevent the wrong attempted 
here, and likely to occur under a different rule. It is 
abundantly sustained by the authorities cited in the 
defendant’s brief. Nightingale v. Withington, 15 
Mass. 272; Wedell v. Coggeshall, 2 Metc. 89; Morse v. 
Welton, 6 Conn. 547; Armstrong v. McDonald, 10 
Barb. 300; Farrell v. Farrell, 3 Houst. 633; Cloud v, 
Hamilton, 11 Humph. 104. We do not think it neces- 
sary that the employer should have made the contract 
with and payment to the son upon knowledge of his 
total or partial emancipation by the father, in order 
to be entitled to make this defense. The point of the 
proposition is that the father knows of the contract 
and makes no objection. Vt. Sup. Ct., June 22, 1886. 
Atkins v. Sherbine. Opinion by Veazey, J. 


RAILROADS—REASONABLE TIME TO PROCURE TICK- 
ETs.—It is provided by statute that ‘‘a charge of ten 
cents may be addedto the fare of any passenger, 
where the same is paid upon the cars, ifa ticket might 
have been procured witbin a reasonable time before 
the departure of the train.’”’” The ground upon which 
the plaintiff based his refusal to pay the ten cents de- 
manded by the conductor was that he was prevented 
from procuring a ticket because the -ticket office at 
Weston was closed when he presented himself for the 
purpose of purchasing a ticket. Weston is a small 
and unimportant station at which an inconsiderable 
amount of business is done by the railroad company, 
either in freight or passenger traffic. Asis usual at 
such places, the company keeps no assistant for the 
agent; and when atrain arrives the agent leaves the 
ticket office, and goes upon the platform of the station 
to transact his business with the train; such as seeing 
to the loading of the mail on the train, the receipt and 
delivery of baggage and express packages, and the 
like. They claim, that under a proper construction of 
the statute above cited, it was the duty of the railroad 
company to keep its ticket office open up to the time 
of the departure of the train; in other words, they 
claim that by the very terms of the statute the office 
must be kept open for the sale of tickets just so long 
as it is possible for passengers to purchase tickets, and 
board thetrain. Assuming this to be the meaning 
and intent of the statute, they contend that it was 
error for the court to submit to the jury the question 
whether, under the facts, the office was kept open a 
reasonable time in which passengers might procure 
tickets. We do not think this position is sound. In 
our opinion it was proper to allow the defendant to in- 
troduce evidence of the character of the station, and 
whether the facilities extended to the travelling pub- 
lic to purchase tickets were such as were required for 
the convenience of the public. It would be a most 
unreasonable requirement to impose upon the defend- 
ant the burden of employing two persons to attend to 
the station in order that the ticket office may be kept 
open for the one or two minutes which a train is re- 
quired to stop at such a station, in order to accommo- 
date the exceptional cases of passengers who may for 
any reason arrive at the station after the arrival of 
the train. Regard must be had to the orderly trans- 
actions of the business of the station, taking into con- 
sideration the necessary and proper facilities extended 
to persons having occasion to travel on the trains or 
transact other business with the company. It is ab- 
solutely necessary that the office should be open for 
business a sufficient time before the departure of the 
train, in order to enable passengers to procure their 
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prepare to board the train, without unnecessary inter- 
ference with each other. But the language ‘before 
the departure of the train’’ does not require that the 
office shall remain open upto the instant the train 
moves off. The question is, might the passenger have 
procured a ticket within a reasonable time before the 
departure, and not up the very moment when the 
wheels began tomove? Iowa Sup. Ct., June 9, 1886. 
Everett v. Chicago, R. I. & P. &. Co. Opinion by Roth- 
rock, J. 


—— LEASING ROAD— LIABILITY OF LESSOR.— 
A railroad company cannot escape liability for an 
injury by negligence bya voluntary surrender of its 
road into the hands of lessees, unless there be some 
special statutory permission therefor. It is regarded 
as settled that where one railroad company is author- 
ized by law to contract or lease its road to another 
company, it is not responsible for the torts committed 
by the other company in the ruvning of its trains, or 
the management of the road. Mahoney v. Atlantic & 
St. L. R. Co., 63 Me. 68; Ditchett v. Spuyten Duyvil, 
etc., R. Co., 67 N. Y. 425. Unless however it is spec- 
ially authorized by statute to make such lease of its 
road, it cannot, by doing it, defeat its obligationsto 
the public, or escape the liability which the law im- 
poses for torts, although committed by its lessee. Mr. 
Pierce says: ‘The company cannot, in the absence of 
special statute authority and exemption, divest itself 
of responsibility for the torts of persons operating its 
road, by transferring its corporate powers, or leasing 
theroad to them. It cannot by itsown act absolve 
itself from its public obligations without the consent 
of the Legislature. It is liablefor injuriesto its pas. 
sengers caused by the negligence of another which it 
allows to use its road.” Pierce Railr. 283. And this 
view, by reference to the authorities cited in the notes, 
will be found to be supported by the weight of judic” 
ial decisions. See also Thomas v. R. Co., 101 U. S. 72 
We must take it then, as the accepted doctrine in this 
country that a railroad company cannot escape the 
performance of any duty or obligation, imposed by its 
charter or the general laws of the State, by a volun- 
tary surrender of itsroad into the hands of lessees. 
Railroad Co. v. Brown, 17 Wall. 445; Freeman v. Min- 
neapolis & St. L. Ry. Co., 28 Minn. 443; Chicage & St. 
P. R. Co. v. McCarthy, 20 Ill. 385; Ohio & M. R. Co. v, 
Dunbar, id. 623; Chicago & R. I. R. Co. v. Whipple, 22 
id. 105; Nelson v. V. R. Co., 26 Vt. 717; McElroy v. 
Nashua, etc., R. Co., 4 Cush. 400; R. Co. v. Barron, 5 
Wall. 104. The defendant may contract for the con- 
struction of its road, but it cannot escape liability for 
injuries to passengers caused by the negligence of 
another which it permits or allows to use its road for 
the purposes of traffic. In such case, as regards the 
public, those who operate the road must be regarded 
as the agents of the corporation. This doctrine is in 
accordance with sound public policy; for it would 
certainly be against the public interest to allow cor- 
porations, invested by the State with important fran- 
chises and privileges, and incorporated to discharge a 
public duty as well as to subserve a private benefit, to 
shirk its responsibilities, or shift its duties ahd liabil- 
ities to other, perhaps irresponsible parties. Except 
as authorized by statute, it cannot relieve itself from 
responsibility for the exercise of its corporate powers 
and franchises. The case of Cunningham vy. Railroad 
Co., 51 Tex. 503, principally relied upon by the defend- 
ant, does not meet the facts of the case here. There 
the trains under the control of tbe contractor were 
not being used for the purposes of traffic, but for the 
purposes of construction, when the injury occurred. 
Oregon Sup. Ct., May 24, 1886. Lakinv. Williamette 
Valley R. Co. Opinion by Lord, J 





SALE—CONDITIONAL—“ SATISFACTORY.’’—If an arti- 
cle is delivered to a purchaser, to be retained and paid 
for by him if satisfactory, the purchaser may repudi- 
ate the sale if such article prove bona fide, and in fact 
unsatisfactory. The sale depends upon the mental 
condition or operation of the defendant as satisfied or 
dissatisfied with the manner in which the fans worked, 
not generally or avywhere, but in that particular shop. 
The plaintiff is subject to such condition or operation 
of the mind of the defendant only when induced or 
caused by the test prescribed, otherwise they might 
be feigned, capricious or mercenary. We think the 
true rule in such a case is that if the fans are not hon- 
estly and in good faith satisfactory to the defendant, 
and the defendant notified the plaintiff of that fact in 
areasonable time, then, and in that case, there had 
been no sale, and the defendant is not liable for the 
price. Many respectable authorities hold that such a 
sale is strictly illusory, and the property passes only 
at the option of the buyer. But we think the more 
reasonable rule is the one above laid down, and is sup- 
ported by better authority. A recent case in the Cir- 
cuit Court of the United States for the District of 
California, of Silsby Manufg. Co. v. Town of Chico, 24 
Fed. Rep. 893, was closely analogous to this case. The 
steam engine was sold “ if satisfactory ’’ to the buyer. 
It was held by Sawyer, J., that where undera con- 
tract an article is made and delivered which shall be 
satisfactory to the purchaser, it must in fact be satis- 
fuctory to himor heis not bound to take it. But 
where the purchaser is in fact satisfied, but fraudu- 
lently and in bad faith declares that he is not satis- 
fied, the contract has been fully performed by the 
vendor, and the purchaser is bound to accept the arti- 
cle. Indeed, tosuch import are really all of the au- 
thorities, which hold simply that to be satisfied in 
such a case is sufficient reason to refuse the purchase, 
for to be dissatisfied isa fact, and must be a verity, 
and not a pretext. It is not ‘1 will not accept it— 
will not have it’”’—but “itis not satisfactory,’’ or “I 
am really and honestly dissatisfied with it.’’ This is 
implied in the very statement of the principle. Sup. 
Ct. Wis., May 15, 1886. Exhaust Ventilator Co. v. 
Chicago, M. & St. P. Ry. Co. Opinion by Orton, J. 


SHIP AND SHIPPING-—-COLLISION—COMPULSORY PI- 
LOTAGE.—Although the pilot in charge of a ship by 
compulsion of law is under ordinary circumstances 
solely responsible for getting the ship under way, yet 
if the weather is so bad, by reason of fog or other cir- 
cumstances, as to make navigation perilous and to give 
rise to a plain prospect of danger, it is the duty of the 
master to interfere, and he is to blame if he permits 
his vessel to get under way in such circumstances. 
Where a pilot in charge of a vessel by compulsion of 
law gives at the suggestion of the master an improper 
order which brings about a collision, such interference 
by the master does not transfer the responsibility of 
the pilot to the master so as to deprive the shipowners 
of the defense of compulsory pilotage to an action to 
recover the damages occasioned by the collision. In 
The Lochlibo, 3 W. R. 310, it was held that a sugges- - 
tion made to the pilot by the master does not transfer 
the responsibility from him tothe master. Though it 
would be the duty of the master to make suggestions 
to the pilot from time to time, it rests with the pilot 
to form his own opinion as to the value of the sugges- 
tion. It is only when the captain actually gives an or- 
der contrary to the pilot that he takes the responsi- 
bility for the manoeuvre on himself. Prob. Div. & 
Adm. Div., 54 L. T. Rep. 576. The Oakland. Opinion 
by Sir James Hanney. 

SPECIFIC PERFORMANCE—ORAL AGREEMENT TO 
CONVEY LAND IN CONSIDERATION OF SUPPORT.— 
An oral agreement to convey lands in consideration of 
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support will not be specifically enforced. It is one 
which involves personal service of such a character that 
in order to its proper execution relations of peculiar 
confidence and esteem, if not affection, should prevail 
between the parties concerned. To undertake to en- 
force such a contract between parties mutually dis- 
trustful of each other would be productive of nothing 
but confusion and mischief. Fry Spec. Perf. 44; Pom. 
Cont. par. 310. Speaking for this court at a very early 
period in its history, Holman, J., said: “A covenant 
for service, if performed at all, must be performed un- 
der the eye of the master, and might, as in the case 
before us. require a number of years. Such a perform- 
ance, if enforced by law, would produce a state of 
servitude as degrading and demoralizing in its conse- 
quences as astate of absolute slavery.” Case of Mary 
Clark, 1 Blackf. 122. The same might be said of a case 
where one was compelled to be the involuntary recipi- 
ent of the services or suport of another under a con- 
tract such as is here exhibited. That the services were 
to be performed under the guise of administering sup- 
port, might not in any degree mitigate the condition 
of the recipient, nor render his situation less irritating 
than if subjected to a species of slavery. Whatever it 
may have been formerly in other States, it was always 
the rule here, and is now well settled everywhere, that 
specific performance of a contract involving personal 
service, special ability, or peculiar confidence, will not 
be enforced. The jurisdiction invoked in this case is 
manifestly impracticable. As well might the court be 
asked to regulate the domestic affairs of a family by 
its decree as to undertake the supervision of a contract 
such as that exhibited. Unless a contract can be spe- 
cifically enforced as to both parties, a court will not 
interfere. Being unable to execute the contract 
against the plaintiffs, nothing remained for the court 
in this instance except to decline to compel the execu- 
tion of a deed in theirfavor. So far as the agreement 
remains unperformed the appellee cannot be com- 
pelled to perform it. The appellants must be left to 
their remedy at law. That an adequate remedy is 
available tothem affords an additional reason why a 
court of equity will refuse to enforce the contract. 
Among others, the following authorities illustrate the 
rules relating to the enforcement of agreements of the 
general character under consideration: Blanchard v. 
Detroit, etc., R. Co., 31 Mich. 43; Buck v. Smith, 2 

id. 166; Marble Co. v. Ripley, 10 Wall. 339; Cooper 
v. Pena, 21 Cal. 404; Port Clinton R. Co. v. Cleveland, 
etc., R. Co., 13 Ohio St. 544; Johnson v. Shrewsbury, 
etc., R. Co., 3 De Gex, M. & G. 914; Blackett v. Bates, 
L. R.,1Ch. 117; Pom. Eq. Jur. par. 1405. Ind. Sup. Ct., 
May 25, 1886. Ikerd v. Beavers. Opinion by Mitchell, J. 


STATUTE OF FRAUDS—ORAL AGREEMENT TO FORM 
PARTNERSHIP TO PURCHASE LAND.—An oral agree- 
ment to form a copartnership for the purchase of land, 
including a contract to sell land, is void under the 
statute of frauds. By the terms of the agreement the 
defendants were to negotiate for the purchase for the 
parties, take the title in their names, and pay the pur- 
chase money therefor; the defendants to be owners of 
two-thirds and the plaintiff one-third of the property, 
when thus purchased, and the plaintiff to reimburse 
the defendants for his one-third of the purchase price 
in his sawing and converting the timber into lumber 
for sale. -Clearly, we think, the agreement sued upon 
included a contract for the sale of land which was not 
in writing, and void under the statute of frauds, 
above given. The contract for the purchase of the 
land was included in the agreement to engage in the 
copartnership, and is made the basis thereof, and the 
failure of the defendants to perform their undertak- 
ings relating thereto, asstated in the agreement sued 
upon, constitutes the plaintiff's sole ground for the 





damages he claims to have sustained. In Levy vy. 
Brush, 45 N. Y. 589, it was held, where an oral agree- 
ment was entered into between the plaintiff and de- 
fendant, by which the latter ugreed to purchase land, 
and pay therefor from his own funds the necessary 
amount for that purpose, for the joint benefit of both, 
the plaintiff to reimburse one-half the money so paid, 
the deed to be taken in the name of both, the defend- 
ant having made the purchase, and taken the contract 
in hisown name, and refused to convey One-half to the 
plaintiff, that no action would lie to compel the execu- 
tion of the agreement; that the case was within the 
statute of frands, and that the defendant bad a per- 
fect right, both at law and in equity, to refuse per- 
formance. In Rawdon v. Dodge, 40 Mich. 697, the 
agreement was oral that Dodge should cause to be 
conveyed to Rawdon an interest in land held by one 
Sayles; and Mr. Justice Graves, in delivering the 
opinion of the court, said: “It is not claimed that 
written evidence was not necessary to show the agree- 
ment for the transfer of the equity of redemption, or 
that there was any such evidence, and the record im- 
ports that no proper writing was ever made. The 
agreement was that an interest held by Sayles in the 
land should be conveyed to Rawdon, and the transac- 
tion was within the words and policy of the statute. 
How. St., §§ 6179-6181. The fact that the interest to 
be transferred was not in Dodge, but was vested in 
Sayles, could make no difference. It was a contract 
for the sale of an interest in land, and it is not im- 
portant that the title then resided in a third person.” 
See also Wright v. De Groff, 14 Mich. 163; Scott v. 
Bush, 29 id. 523; Erben v. Lorillard, 19 N. Y. 299; Pur- 
cell v. Miner, 4 Wall 513. Mich. Sup. Ct., June 10, 
1886. Raub v. Smith. Opinion by Campbell, C. J. 


TRUSTEE—WRONGFUL PLEDGE OF TRUST FUNDS.— 
Fisher, the plaintiff, and Hill, as.trustee of the estate 
of Ira C. Voorhees, held nine railroad coupon bonds, 
which were deposited by them for safe-keeping in the 
defendant bank. Hill was also cashier of the bank. 
Without the knowledge of the president orany direc- 
tor of the bank, Hill took from the bank a sum of 
money, for which he put in the bank his own note, 
which he kept in his custody as cashier. The trans- 
action did not appear on the books of the bank. The 
note purported to pledge as security for its payment 
nine bonds of the description of those deposited by 
the trustees. After Hill’s death the note was found 
by the officers of the bank, but the bonds did not ac- 
company it. They were found in a separate envelope, 
indorsed “C. 8. Hill,’ withthe name ‘Ira C. Voor- 
hees ” written on the bonds in his own hand. It did 
not appear that the president of the bank, or either of 
the directors, had ever seen or had any knowledge of 
the note or bonds in Hill’s life-time. Held, that the 
plaintiff was entitled to recover the bonds from the 
bank in the absence of proof to establish an actual de- 
livery of the bonds by Hill to the bank. It is con- 
ceded that railroad coupon bonds, payable to bearer, 
like commercial paper or bank bills, pass by delivery, 
and that the purchaser of such bonds in good faith for 
value, without actual notice of any defect in the title, 
can hold them against the true owner. The presi- 
dentand directors of the bank being without knowl- 
edge ofthe fraud perpetrated by Hill, it is insisted, 
under the authority of First National Bank v. Chris- 
topher, 11 Vroom, 435, that the title of the bank is un- 
tainted by the fact that the bank cashier misappro- 
priated the bonds in breach of his trust. In the case 
cited it was properly held that a director offering for 
discount a note, of which he is the owner, to the bank 
of which he is a director, is regarded in the transac- 
tion asastranger, and the bank is not chargeable with 
the knowledge of such director of an infirmity or de- 
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fect in the consideration of the note. There the 
maker of the note put it in the power of the director 
to deceive his bank, and he did deceive the bank by 
procuring the board of directors to discount the note. 
The bank was the innocent party, and the maker of 
the note was required to bear the loss which his own 
imprudence enabled another to inflict. This case 
would be parallel if Hill had presented his note, with 
the collaterals, to the board of directors, and through 
them obtained from the bank the proceeds of the dis- 
count of it. But Hill, without the knowledge of the 
bank, committed the fraud. The bank was not de- 
ceived; it had no knowledge of the transaction. This 
is not a case where bonds were taken in good faith for 
valuable consideration without notice. The bank did 
not take them relyingon the title of Hill; the bank 
did not even know of their existence. The trial judge 
properly submitted to the jury the question whether 
these bonds were delivered to the bank, so that they 
became the lawful holders of them, and that question 
was rightly decided under the evidence in the nega- 
tive. N. J. Sup. Ct., June, 1886. Fisher v. National 
Bank of New Jersey. Opinion by Van Syckel, J. 


WATERS AND WATER-COURSES—PRESCRIPTIVE USE— 
GRADUAL DIMINUTION OF STREAM.—Where a riparian 
owner has acquired a prescriptive right to use the 
waters of a stream for the purpose of irrigation, a 
lower riparian proprietor cannot restrain him from so 
doing on the ground that the diversion of the water has 
become injurious through a gradual diminution in the 
natural volume of the stream. The general rule, as 
declared in Washb. Easem., § 49, is invoked, that the 
time from which the period is to be reckonedin com- 
puting the duration of a continuous enjoyment is when 
the injury or invasion of right begins, and not the 
time when the party causing it began that which fin- 
ally creates the injury. The correctness of this rule 
may be conceded, yet it is not applicable to the facts 
of the present case. Ifthe injury here was caused by 
a change of the dam or of the ditches, or by suffering 
the latter to become filled up or clogged (Polly v. Mc- 
Call, 37 Ala. 20), or by applying the water to a differ- 
ent use, or if injury was caused by any late act, either 
of omission or of commission, on the part of the appel- 
lees, it might be said they had previously only begun 
the work which caused the injury; but such is not 
this case. Here the whole action and work of the ap- 
pellees is acontinuance only of that which was. done 
on the ground forty years ago, and the water continues 
to be used for the same purpose now as then. It is 
held in Strickler v. Todd, 10 Serg. & R. 63, to be well- 
settled law, if there has been an uninterrupted and 
exclusive enjoyment for more than twenty-one years 
of water in any particular way, it affords a conclusive 
presumption of right in the party so enjoying it, equal 
to aright by prescription. The same rule is substan- 
tially declared in THloy v. Sterrett, 2 Watts. 327; Dar- 
lington v. Painter, 7 Penn. St. 473; Wheatley v. Chris- 
man, 24 id. 303. The law presumes a grant of the ease- 
ment, the extent of which is measured, not by the act- 
ual or average depth of the waters at any given point, 
but by the nature and extent of the obstruction itself. 
Gehman y. Erdman, 41 Leg. Int. 388. When one uses 
an easement whenever he sees fit, without asking leave 
or without objection, the use is adverse, and an ad- 
verse enjoyment for twenty-one years gives an indis- 
putable title to the enjoyment. Garrett v. Jackson, 
20 Penn. St. 331. The work on the ground was not 
only under a claim of right, but it was open, visible 
and notorious. The parties who owned the property 
below could foresee and anticipate the ultimate effect 
of the diversion of the water, as well as the parties 
who caused it. The fact that they may not have fore- 





seen the probable diminution of the quantity of water 
which would flow in the stream cannot deprive the 
appellees of any of their rights arising from their pos- 
session and enjoyment of the water for nearly twice 
the number of years necessary to give aright thereto 
by prescription. Penn. Sup. Ct., Oct. 5, 1885. Mes- 
singer’s Appeal. Opinion by Mercur, J. 


WILL— DYING WITHOUT ISssuE.—A testator gave 
certain estate to his son, with a gift over if he should 
die during minority or without issue. He/d, upon a 
construction of the whole will, that the word “or” 
should read “ and,’’ and that the son’s estate became 
indefeasible on his attaining his majority. Conn. Sup. 
Ct., Feb. 5, 1886. Phelps v. Bates. Opinion by Car- 
peuter, J. 


THE PENALTY OF DEATH. 


HE division on Sir Joseph Pease’s proposal to abol- 
ish the penalty of death is satisfactory, as showing 
that in this particular, at all exents, the new House of 
Commons is not disposed to try rash experiments. It 
cannot be said that Sir Joseph Pease offered the House 
any great inducement to embark on his doubtful ven- 
ture. Hisstatistics may have been indisputable, but 
certainly they were not undisputed. Or rather to put 
it quite accurately, they were met by other statistics 
which pointed to the opposite conclusion. If in Bel- 
gium and the Netherlands no increase of murders has 
followed upon the disuse of capital punishment, avery 
great increase has followed upon a similar step in 
Switzerland and Wiirtemberg. The former country, 
indeed, has returned upon itself, and capital punish- 
ment is once more lawful. Moreover a part of Sir 
Joseph Pease’s speech would have been made in sup- 
port of Mr. Howard Vincent’s amendment. The 
blundering executions of which so much has lately 
been heard reflect great discredit on the present hap- 
hazard method of appointing executioners, but they 
have no bearing on the question whether a murderer 
ought to be hanged or imprisoned for life. The num- 
ber of applications show that the dislike generally felt 
toward the office is very far from being universal; and 
wherever there is competition, it ought not to be im- 
possible to find a competent man for the post. So, 
too, it is quite true that the existing definition of mur- 
der is too wide. Now that certain classes of murder- 
ers are never executed, what is the use of passing sen- 
tence of death on them? The end the legislator 
should keep before himin the allotment of punish- 
ment to crime will be attained in proportion to the 
certainty with which the one is seen to follow upon the 
other. The difficulty of drawing a line between mur- 
ders and murders may be great, but we refuse to be- 
lieve that it isinsuperable. Judges and crown coun- 
sel vie with one another in imploring juries not to find 
a prisoner guilty of murder unless the evidence is ir- 
resistible; and if occasionally a verdict is open to ques- 
tion, the home secretary is certain to advise a re- 
prieve. The impression that innocent men are hanged 
rests, we fancy, on the fact that men who have been 
sentenced to death and reprieved are sometimes 
proved to beinnocent. There are two reasons for re- 
taining capital punishment which have lost none of 
their force. It isa common, and on the whole, valid 
argument for limiting the penalty of death to murder, 
that if you inflict it for any other crime, however 
heinous, there will be a strong temptation to add mur- 
der to that other crime in order to get rid of a witness. 
The abolition of capital punishment would have pre- 
cisely the same result. It would be directly to the in 
terest of a burglar to put to death a man who tried to 
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defend his property, because to do so would subject 
him to no greater penalty, while by making iden- 
tification difficult it would make conviction improb- 
able. There are many cases in which the commission 
of acrime would be rendered easier by killing some 
one; and to all appearance, what mainly deters the 
criminal from thus doubling his guilt is his knowl- 
edge that in doing so he will much more than double 
his punishment. Death is something different in kind 
from perpetual imprisonment, and though he is ready 
to risk the one, he is not ready to risk the other. The 
whole force of this motive would disappear if he could 
double his guilt and yet leave his punishment what it 
was. The second of these still valid reasons is that the 
abolition of capital punishment would be a virtual 
gift of impunity to prisoners already under sentence 
of imprisonment for life. Whatever they may do, 
nothing worse can befall them than has befallen them 
already. It would be absurd to allot a lighter punish. 
ment to a second murder than has already been allot- 
ted to a first—to put a man on bread and water for a 
week for killing a prison warder, when he has been 
sentenced to penal servitude for life for killing his 
worst enemy. Yet the law would forbid the infliction 
of the only greater punishment, and from the nature 
of thecase, the original punishment cannot be re- 
peated. There is no way that we can see out of this 
dilemma; consequently, the one thing to be done is to 
retain capital punishment. At least, if we let it go, 
we shall have greatly to increase our prison staff, to 
instruct the men composing it to be on the watch for 
the first sign of disturbance, and then to shoot freely 
by way of prevention, since we must not hang by way 
of penalty. One of the speakers in the recent debate 
pleaded not for the life of amurderer, but for his less 
painful death. ‘‘There are other modes of taking 
life besides the barbarous way of hanging a man by 
the neck until he is dead.’ In this, no doubt, Mr. 
Cooke is right. The rangeof choice is no longer 
limited to the axe, the cord, the musket and the guil- 
lotine; a mask charged with prussic acid, a glass of 
pleasantly flavored liquid, a hermetically sealed cham- 
ber, would deprive death, if notof its terrors, at all 
events of its suffering. The murderer would be better 
offin this respect than the majority of his fellow 
men. There is physical agony—at times very great 
physical agony—attending upon their deaths; there 
would be none at all attending upon his. We agree 
with Mr. Cooke that when the law is taking life, it 
ought uot to take it with unnecessary pain; but we do 
not see that we are bound to call in the help of science 
to make the death of a murderer less painful than it 
would probably have been if he had never been guilty 
of murder. There is no reason however to believe 
that hanging is more painful than any of the more 
ordinary forms of death. It might be long before the 
relatives of a man who had been killed by poison felt 
as much disgraced as they would had he been hanged. 
Moreover, frequent repetition has made this form of 
death sufficiently familiar to take hold of the popular 
imagination. Men who are tempted to murder can call 
up before their mental vision all the circumstances of 
the gallows; and where the imagination is sluggish, 
this is in itself a considerable advantage.— Spectalor. 


OBITUARY. 
T is appropriate that we should notice the recent 
death of William Gould, the oldest law book pub- 
lisher of this city. He was born in Caldwell, N. J., in 
1814, where his ancestors had been settled for a cen- 
tury. In 1836 he came to this city, and entered upon 
the law book publishing business with his uncle, Wil- 





liam Gould. Another uncle of the deceased carried 
on the law book business in New York city, the sec- 
ond venture of the kind in the United States, the 
only other one being in Philadelphia. That was one 
hundred years ago, and one or another of the family 
has been engaged in it ever since. Afterward Wil- 
liam Gould associated his brother Anthony with him, 
and the firm became William and A. Gould & Co, 
William died in 1846, and young William was then ad- 
mitted to the firm, as was David Banks, the father of 
ex-Mayor Banks, and the title became Gould, Banks 
& Gould. This continued until 1857, when the Goulds 
separated from Banks, and William established him- 
self in the present location at No. 70 State street, 
where he subsequently associated with him his son 
William, and the firm became William Gould & Son. 
It is now known as William Gould, Jr.,& Co. The 
business methods and unimpeachable integrity of the 
deceased and his uncle had given the house the very 
highest standing among the legal profession in this 
State and outside of it. In 1874, while in attendance 
at court, he had a stroke of paralysis, and from that 
time down to his death he had been an invalid. It 
was not until 1885 however that he resigned the con- 
duct of his business to his sons. He had eleven chil- 
dren, eight of whom —five sons and three daughters — 
survive him. Mr. Gould’s name was synonymous 
with honor and integrity, and he was president of one 
of our banks for twenty years. He was a remarkably 
earnest and active Christian, and his life was filled 


with good works. 
a ee 


NOTES. 

Returning thanks at the same dinner for the bar, 
Sir Henry James, Q. C., said that “its members had 
nothing to be ashamed of, and they had ever done 
their duty to the best of their ability... No doubt, 
no doubt. No man is able to be in two places at 
once, so that when they fail to appear in a case for 
which they have been paid, they have done their duty 
to the best of their ability. They cannot be in two 
places at once.—Gibson's Law Notes. 


THE WITNEss. 


He calmly takes his place, 
And stands with stately grace, 
A smile upon his face, 

Broad and bland. 


I must affirm,-he said, 
And proudly raised his head; 
An oath to me is dead, 

On the stand. 


The lawyers daze his wits, 

Literally give him fits, 

And break him all to bits, 
In their net. 


Questions they shrewdly ply, 
Till they make the witness lie; _ 
And he wishes he may die, 

You can bet. 


He leaves with sullen pace, 

With hot and crimson face, 

A decidely hard case, 
Made to squirm. 


He is surly as a bear; 
And to himself right there 
He furiously doth swear, 
Not affirm. 
—Montreal Legul News. 
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CURRENT TOPICS. 


HE ninth annual meeting of the American Bar 
Association will be held at Saratoga Springs 
on Wednesday, Thursday and Friday, August 18th, 
19th and 20th, 1886. The sessions will be held at 
10 o’clock, A. M., and 7.30 p.m., on Wednesday and 
Thursday, and at 10 o'clock, a. M., on Friday, at 
Putnam’s Music Hall, at the corner of Broadway 
and Phila street, nearly opposite the United States 
Hotel. The following is the order of exercises: 
Wednesday morning — The president’s address, by 
Wm. Allen Butler, of New York; nomination and 
election of members; election of the general coun- 
cil; reports of the secretary and treasurer; report 
of the executive committee. Wednesday evening — 
A paper by Johnson T. Platt, of Connecticut, on 
‘‘The Opportunity for the Development of Juris- 
.prudence in the United States;” a paper by Wil- 
liam P. Wells, of Michigan, on ‘‘The Dartmouth 
College Case and Private Corporations;” discussion 
upon the subjects of the papers read. Thursday 
morning — The annual address, by Thomas J. Sem- 
mes, of Louisiana; reports of standing committees; 
reports of special committees, including the special 
committee on ‘‘ Delays in Judicial Administration,” 
by David Dudley Field, chairman; discussion of 
the reports. Thursday evening—A paper by 
George H. Bates, of Delaware, on ‘‘ Legislative 
Control over Municipal Corporations; ’’ discussion 
upon the subject of the paper read, and further dis- 
cussion on the reports of the special committees. 
Friday morning — Nomination of officers; unfin- 
ished business; miscellaneous business; election of 
officers. The annual dinner will be given at the 
Grand Union Hotel at 8.30 o’clock on Friday 
evening. 


Mr. Tyler’s review of Professor Finch’s book in 
another column comes to us at the same time with 
a report to Cornell University of a ‘‘special com- 
mittee on the establishment of a department of law, 
together, with a preliminary announcement of the 
action of the trustees in establishing such a depart- 
ment.” The report is signed by Messrs. C. A. 
Adams, D. Boardman, Stewart L. Woodford, James 
F. Gluck and George R. Wiiliams. There is of 
course nothing to be said against the founding of 
such a department of university education as a lux- 
ury, or a charity, or as matter of pride, but in the 
conclusion of the committee that provisions for le- 
gal education in this State are not already ample, 
we regard the committee as in error, and we foresee 
that the university will be disappointed in the at- 
tendance upon this course. The committee speak 
of the Columbia College Law School and of the 
Albany Law School, but they do not mention that 
of tlie University of New York, which has been as 
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well attended as that of Albany. They argue from 
the fact that young men from this State are found 
at the law schools of other States that the facilities 
here are deficient. We do not so regard the mat- 
ter. These schools could easily and efficiently in- 
struct many more students, and in former times 
they did so. But of late there has been a falling 
off in attendance. This is simply because students 
in other States, especially at the west, can be ad- 
mitted to practice after a shorter term of study, and 
in some States, we believe, on motion upon gradua- 
tion. When such was the rule in this State the 
Albany Law School frequently had more than one 
hundred attendants at one term, instead of fifty as 
now. Young men of affluent means, who can afford 
the long and expensive course of Harvard or Colum- 
bia, will naturally go there, but poor young men 
will naturally go where they can get admission the 
soonest and the most cheaply. This is human na- 
ture, and if the Cornell people expect any thing 
different they will learn their mistake. We do not 
believe that another law school in this State will 
pay expenses under the present rules of admission 
to practice. So we think the committee put it too 
strongly when they say: ‘‘These facts lead us irre- 
sistibly to the conclusion that the opportunities for 
legal education in the State of New York are either 
extremely meager,” although it may be admitted, as 
they further say, that they ‘‘are not of the kind 
desired by students seeking the legal profession.” 
We wish the new law school success, but we do not 
expect it. 


We lately received a postal card asking us to 
prescribe a preventive of ‘‘carpet bugs.” A little 
puzzled, we soon discovered that the inquiry was 
directed to the Albany Zvening Journal, which pro- 
fesses to answer all sorts of questions, and some- 


times lays down some very bad law. But there has 
been a recent ‘‘bug case” in the English courts, 
where a tenant of a furnished house tried to avoid 
his liability for rent on the ground that the prem- 
ises were infested by bugs. This was on the au- 
thority of the old case of Smith v. Marrable, which 
has lost its authority. The court however steered 
around that case, as we infer from the following 
from the Law Times: ‘‘The daily press seems to 
have been unduly exercised about the ‘ bug case,’ 
in which Mr. Justice Mathew gave judgment last 
Saturday. The point decided was the simplest is- 
sue of fact. The defendant accepted the onus of 
the issue, and proved the discovery of six bugs in 
an attic on the third floor of the house in question, 
This was before she came into possession, which in 
point of fact was never taken. The six were not 
scattered about the room. They were a compact 
body, apparently caught in the act of marching 
either in or out of a hole in the wall. The defend- 
ant’s case never got further than this, and the 
learned judge simply held that nothing had been 
shown on which he could find the house so unfit for 
habitation as to bring it within the doctrine of 
Smith v. Marrable. Whether he was right or wrong 
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is a matter not of law but of natural history. No 
scientific evidence was cailed to show what infer- 
ence might be drawn from the presence of the six 
intruders; and an appeal to ‘common knowledge ’ 
on this unsavory subject had perhaps less weight 
with a judge than it would have had with a jury. 
It is not true therefore, as has been supposed, that 
his lordship intimated it to be the duty of the ten- 
ant to obtain practical evidence of the nuisance by 
essaying to sleep on the premises — a ruling which 
might involve a most inequitable application of the 
maxim, ‘ vigilantibus non dormientibus.”” The Law 
Journal says: ‘‘The case turned on the question 
whether or not the house was rendered unfit for 
habitation by the presence of the bugs. It was 
stated that when the defendant's daughter went 
into the house a bug dropped from the window- 
blind and bit her arm, whereupon she fled. The 
plaintiff asserted that he never saw more than one 
bug in the house. That one he found in a tube of, 
the bell-pull. He picked it out with a pin, and 
stopped up the tube with sealing-wax. Afterward, 
it was alleged, the upholsterer found half a dozen 
bugs in the same tube, and the defendant’s servants 
declared they drowned as many more in a basin, al- 
though it was noted, on the other hand, as a signifi- 
cant fact that only one specimen was preserved for 
the plaintiff's inspection. The bugs appeared to have 
been confined chiefly to the upper regions of the 
dwelling. The learned judge, who heard the case 
without a jury, held that the bugs had not taken 
possession of the house so completely as to oust the 
tenant. The defendant however had no doubt in- 
curred expense and inconvenience, and he thought 
the justice of the case would be met by giving the 
plaintiff 1407. The learned judge gave judgment 
for the plaintiff for that amount.” The abatement 
was 177. 10s.--somewhere from 1. 10s. to 3/. per 
bug. 


A still more interesting case, and in fact the most 
interesting question of property we have ever seen, 
except the aérolite and the statue cases, is that of 
the ownership of a pre-historic fossilized boat, dug 
up by a tenant on the leased premises. Mr. Justice 
Chitty holds that it belongs to the landlord. On 
this the Law Journal remarks: ‘‘In the case of The 
Brigg Boat Mr. Justice Chitty missed what appears 
the essential point of the case. The boat, although 
fossilized is, it is admitted on all hands, a chattel. 
If not, the wigs and pairs of spectacles in the well 
at Buxton are realty. If it is a chattel, how does 
the owner of the land obtain the property in it? 
The learned judge lays down, on the authority of a 
criminal case, that the owner of the land had such 
possession of the boat as gave him a qualified prop- 
erty sufficient to support an indictment in his name. 
That may be so, but a qualified property good 
against a wrong-doer is not the same thing as the 
absolute property which the plaintiff claimed. So 
far as we know, the only process by which the 
property in a chattel vests in the owner of land on 
which it lies is in virtue of an intention on the part 





of the owner of the chattel to affix it to the soil. 
There was not only no evidence of any such inten- 
tion, but there was clear evidence of an intention 
on the part of the owner of the boat to abandon his 
property in it. There was no evidence of an in- 
tention on his part to abandon it to the owner of 
the soil. There was a general abandonment of it 
which inures to the benefit of the first finder, who 
were the defendants, the lessees. No doubt, if the 
plaintiff had not demised this land, no one but he 
could dig out the boat without committing a tres- 
pass, but in digging it out the defendants were 
within their right, and were as much entitled to the 
boat as the street boy to the end of a cigar thrown 
away in the street. The boat was not in the nature 
of treasure trove, because the depositor of treasure, 
so far from abandoning it, hides it away in order to 
find it again. Treasure trove belongs to the crown, 
because not being abandoned it does not vest in the 
finder. If the decision be right, and the possession 
of the plaintiff gives him the property as against 
the lessee, the possession of the plaintiff's vendor 
would give him the property as against the plaint- 
iff, the possession of his vendor's similarly, and so 
on so far as the title can be traced. This endless 
prospect of litigation need not however be faced, 
nor need we look for the personal representative of 
the primeval Briton who left the boat where it is. 
This interesting savage evidently abandoned his 
property, to be found at last by a nineteenth-cen- 
tury gas company, who are entitled to rely on the 
principle of law in force through the ages that 
‘findings are keepings.’ ” 


The State Library will be closed to the public 
from the 5th to the 20th of August, inclusive, for 
the purpose of cleaning. 


—_——_e_——_—— 


NOTES OF CASES. 

N Baltimore & O. R. Co. v. Rose, Md. Ot. App., 
June 23, 1886, it was held that a railway com- 
pany which permits passenger steamers to lie at its 
pier, and persons going to and from such steamer 
to pass across its pier and adjacent grounds, thereby 
becomes bound to keep and maintain such pier and 
grounds in passable and safe condition, and the 
public may use any available route of access to and 
from said pier not expressly prohibited. The 
court said: ‘‘ Undoubtedly, under the arrangement 
existing between the two companies, persons em- 
ployed on board the steamer had a right of transit 
over the property of the defendant. If there was 
no particular road or pathway designated and set 
apart for their use they were constrained to seek 
such route as they found open and convenient, and 
the only obligation resting on them was the observ- 
ance of due care and caution in the avoidance of 
danger. The defendant however had a right, if it 
saw fit, to inhibit the use of the trestle, and restrict 
the passengers to the use of the ground below. 
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* * * The obligation of the defendant to keep 
any property over which other persons have a right 
to pass in a safe condition cannot be questioned. 
As was said by the Supreme Court of Massachu- 
setts, in Sweeny v. Old Colony & N. R. Co., 92 Mass. 
373: ‘The general rule or principle applicable to 
this class of cases is that an owner or occupant is 
bound to keep his premises in a safe and suitable 
condition for those who come upon and pass over 
them, using due care, if he has held out any invi- 
tation, allurement or inducement, either express or 
implied, by which they have been led to enter 
thereon.’ If the owner, either ‘directly or by im- 
plication, induces persons to enter upon and pass 
over his premises, he thereby assumes an obligation 
that they are in a safe condition, suitable for such 
use, and for a breach of this obligation he is liable 
in damages.’ This is the recognized principle in 
this country and in England. in Corby v. Hill, 4 
C. B. 556 (N. 8.), Cockburn, C. J, said: ‘The 
proprietors of the soil held out allurements whereby 
the plaintiff was induced to come upon the place in 
question. They held out this road to all persons 
having occasion to proceed to the asylum as a 
means of access thereto. Could they have justified 
the placing an obstruction across the way whereby 
an injury was occasioned to one using the way by 
their invitation? Clearly they could not. Having, 
so to speak, dedicated the way to such of the gen- 
eral public as might have occasion to use it asa 
safe and convenient mode of access to the establish- 
ment, without any reservation, it was not compe- 
tent to them to place thereon any obstruction calcu- 
lated to render the road unsafe, and likely to cause 
injury to those persons to whom they had held it 
out asa way along which they might safely go.’ 
There is a similar adjudication in Chapman v. Roth- 
well, El., Bl. & El. 168, where the same question 
was presented. If therefore any one is injured in 
consequence of the negligence of the proprietor in 
this respect an action for damages can be main- 
tained, even if the unsafe condition of the premises 
was caused by the act of other parties, and the 
owner allows them to remain in that condition, As 
was said by Lord Ellenborough in Coupland v. Hard- 
ingham, 3 Camp. 398: The defendant is liable for 
the consequences ‘in the same manner as if he him- 
self had originated the nuisance.’ 


The holding in Pearce v. Foster (83 Aus. LAw 
Jour. 208) that a servant may be discharged for 
speculating in stocks has been affirmed by the 
Court of Appeal. 54 L. T. Rep. (N. 8.) 664. 


In State v. Dunbar, Oregon Supreme Court, June 
24, 1886, it was held that in order to convict a per- 
son of the offense of the selling or offering for sale 
of oleomargarine, unless the same shall be plainly 
marked so as to establish its true characteristic, it 
is not necessary to prove any overt act of offering it 





for sale in an unidentified condition, but the mere 
possession of it, and placing it in a store with other 
articles held for sale, is sufficient to warrant a jury 
in finding that the same was offered for sale. The 
court said: ‘*The defense is that to constitute the 
offense charged under the statute there must be 
some overt act of offering for sale; that the intent 
may exist in the mind without any act done in pur- 
suance of such intent; and that therefore the fact 
of having the oleomargarine marked and exposed 
with other goods or merchandise in the salesroom, 
unaccompanied by any overt act, or individual offer 
to sell it, is not an offense within the meaning of 
the statute. But is not the exposing of such sub- 
stance unmarked, with other pure butter or grocer- 
ies, upon the shelves or counter of a salesroom, an 
act of circumstance from which an intent to offer it 
for sale may be inferred by the jury, in the absence 
of any rebutting evidence? This is all the instruc- 
tion imports. It simply says, in effect, that it 
should be presumed that when a groceryman places 
the prohibited article upon his shelves, and dis- 
plays the same with other goods in unmarked pack- 
ages, intending to sell them in that condition, he is 
offering them for sale; but that such presumption 
is only prima facie, leaving the defendant free, as 
a matter of fact, to prove that they were not offered 
for sale; that is, that they were not for sale in that 
condition. Now we all know that when a man en- 
gages in the business of merchandising, places his 
goods upon shelves and counters, and in show win- 
dows, and throws open the door of his store to the 
public, it is ordinarily and usually understood 
that the goods thus exposed are offered for sale, 
and considered an invitation by the merchant, to 
all who are willing to enter, to purchase. Indeed, 
it may be said to be a matter of common knowledge 
that it is the general practice of merchants to thus 
expose or offer their goods for sale, often display- 
ing them quite attractively to more certainly catch 
the eye of the passer-by, and induce him to enter 
and purchase them. And when goods are thus ex- 
posed it would hardly occur to any one to inquire 
of the merchant whether he was offering such goods 
for sale. On the contrary, he would act on the as- 
sumption, justified by common experience, that 
they were offered for sale, and inquire the price. 
Laws are usually enacted with some reference to the 
common understanding and customs of men in re- 
spect to subject-matters which concern their busi- 
ness transactions; so that when goods or merchan- 
dize are exhibited from the show windows or 
shelves of a store, we have a right to presume, sanc- 
tioned by common usage and understanding, that 
he who puts them there offers them for sale, and if 
the fact is otherwise, let him show it. Goods 
therefore may be offered for sale without auy overt 
act of solicitation. * * * It is true that a mer- 
chant might expose with other goods for sale some 
article that he did not intend to sell, but the in- 
struction does not preclude him from showing the 
fact.” Thayer, J., dissenting. 
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METHODS OF LEGAL EDUCATION.* 
T is a matter of just pride to Americans that in 
the establishment of a law school in England 
the method of teaching in one of the foremost of 
the law schools in the United States has been bod- 
ily taken as the model. It was to be expected that 
our English cousins would seek for an example in 
the ancient schools of law of continental Europe. 

During a very long period England has been 
without law schools. As early as the twelfth cen- 
tury, Vacarius, an Italian professor, gave instruc- 
tion in the civil law at Oxford. To cope with this 
teaching the Inns of Court in London began courses 
of lectures on the common law, and in the fifteenth 
century attained to their most flourishing period. 
Shortly afterward they fell into places of mere 
gaiety, and the instruction imparted became only 
nominal. In quite recent years a marked revival of 
interest has appeared, and systematic courses of le- 
gal study have been established. This has been 
done by the barristers at the Inns of Court, and by 
the solicitors through the agency of the Incorpo- 
rated Law Society. But from the fifteenth century 
to the present generation a legal education was ob- 
tainable only in the law offices. 

On the continent, however, a totally different 
state of affairs existed. There admission to the 
station of a lawyer has been always under govern- 
mental regulation, not controlled, as in England, by 
the lawyers’ guilds; and a systematic course of 
study of not less than three years in the law depart- 
ment of a university, besides other limitations, 
have been required by the State as a condition pre- 
cedent to the privilege of practicing law. The 
famous law school of Bologna survived through 
the middle ages, having previous to the eleventh 
century been successively at Rome and Ravenna. 
It was substantially upon the plan of this school at 
Bologna that the law schools, revived throughout 
Europe in the fourteenth century, were established. 

In the United States, naturally following English 
precedent, nearly all our lawyers have been trained 
in law offices. Law schools however were estab- 
lished here at a comparatively early period. At 
Philadelphia, in 1790, the first course of law lec- 
tures in the United States was delivered by James 
Wilson, a signer of the Declaration of Independ- 
ence, a conspicuous member of the Constitutional 
Convention, and a justice of the Supreme Court. 
In 1798 Timothy Reeves and Judge Gould estab- 
lished a law school at Litchfield, which was justly 
famous in its time. It was thence removed to 
Cambridge, and became the law school of Harvard 
University, where, in the past year, it has achieved 
the distinguished honor of furnishing to the law 
school now opening at Queen’s College, Cambridge, 
England, the model for legal education there. 

*‘*Legal Education, its Aim and Method. An inaugural 
lecture delivered at Queen’s College, Cambridge, by Gerard 
B. Finch, M. A., of Lincoln’s Inn, Esq., barrister at law, law 


lecturer, and late Fellow of Queen's College. October, 1885. 
Cambridge: Macmillan & Co.” 








There are now in the United States forty-eight 
law schools, situated in twenty-six different States. 
From 1850 to 1881 there were thirty-one of these 
institutions established, an average of one law 
school a year for thirty-one years. 

In his scholarly discussion of legal education 
Professor Finch has fallen, not strangely however, 
into an error. At page ten of the publication, 
whose title is hereinbefore given, he states: ‘‘It 
may thus be seen that the methed of legal teaching 
as it becomes practical, does in fact become more 
educational. ow practical the system pursued in 
the American universities is may be gathered from 
the fact that in many of the American States the 
student who has obtained a degree in law at a uni- 
versity is admitted to the profession as of course.” 
This is justly true of the Harvard Law School, 
which Professor Finch lately visited, and visiting 
there as he did, one would naturally receive the 
impression here expressed. But the fact is that the 
admission of graduate as of course is not an evi- 
dence of the superior legal education possessed, but 
rather, alas! an illustration of the reckless laxity of 
the statutes of ‘‘many of the States” respecting 
qualifications for admission to the bar. In too many 
of these schools a course of lectures for about eight 
months — called a year — is followed by a diploma, 
which admits its holder, upon motion merely, to 
practice in the highest courts. They are designed 
and carried on mainly to gain tuition fees for their 
‘* professors,’’ and their whole character is such as 
to warrant their designation as shyster factories. 

Professor Finch’s discussion shows high apprecia- 
tion of the question considered. It declares the 
towering importance of the law and its ministers 
in their relations to the State and the individual, 
and asserts the power for good of an enlightened 
school of law. There is also given a clear delinea- 
tion of the educational advantages of the study of 
the law, in disciplining and informing the mind, 
and mention is made of the importance of ethics, 
history and political science as supplemental stud- 
ies. The profoundest arguments in favor of the 
teaching of law as a science at a university, as 
compared with any method or facilities to be found 
elsewhere, are such as can be made in behalf of 
those whose talents or aspirations lead them in the 
direction of politics, to the sphere of the diplomat, 
the legislator, or the jurist. This is a branch of 
the subject covered by the title of Professor Finch’s 
lecture, though he does not discuss it. He proba- 
bly preferred to restrict his observations to such 
considerations as were more pertinent to the occa- 
sion, his lecture being the first, the inaugural one, 
of a course of instruction upon the law of contract, 
to aclass at Queen’s College. The lecture is also 
made to serve, very fittingly, as the introduction of 
the text-book of which Professor Finch has be- 
come the author —a work on the plan of Langdell’s 
Cases, and that of the other text-books used in the 
Harvard Law School — entitled ‘‘A Selection of 
Cases on the English Law of Contract,” and bear- 
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ing the imprint of C. J. Clay & Son, Cambridge 
University Press Warehouse, London, 1886. 

With the facts demonstrated by the Harvard 
system, he presents a convincing argument in favor 
of the practical as well as the scientific method of 
teaching law in a university, and in fitting students 
while there for their entry upon its practice. In 
controverting the view of Mr. Austen, that London 
had superior advantages for a law faculty, Professor 
Finch well says * * * ‘‘that the forum is as 
little necessary for the study of the law as is a 
workshop for the study of natural philosophy. * * * 
An ancient seat of learning with its many sided in- 
fluences and its high standard of excellence would 
seem to be the fittest place for the advancement of 
any science, and for its teaching with the greatest 
attendant advantages.” In this he is undoubtedly 
in accord with the best authorities. In New York, 
as a matter of fact, the law students of Columbia 
College do not avail themselves of the presence of 
courts as places for the study of the law or its prac- 
tice. They are kept busy with the tasks in the 
law school, and know, or soon learn, that the time 
has not yet come for them to attend courts as spec- 
tators with advantage to their legal education. 

The Harvard method, adopted at Queen’s Col- 
lege, is that of teaching law by the study of cases. 
Professor Finch stated: ‘‘The practice which I am 
bringing before you is not new, it has prevailed at 
Harvard University for fourteen years, having been 
introduced by Mr. Langdell on his appointment to 


the chief professorship of law in that university.” 
At Harvard the method was not at first received 
with great favor, but its merits as an efficient edu- 
cational system were soon recognized, and were 
adopted by other professors, so that at the present 
time selections of cases on nine branches of the law 


are used as text-books at this law school. Professor 
Langdell’s method can hardly find a more interest- 
ing exposition than in the following words from 
himself in 1871: ‘‘I entered upon the duties of my 
present position, a year and a half ago, with a set- 
tled conviction that law could only be taught or 
learned effectively by means of cases in some form. 
I had entertained such an opinion ever since I knew 
any thing of the nature of law or legal study. I 
am called upon to consider directly the subject of 
teaching, not theoretically, but practically, in con- 
nection with a large school, with its more or less 
complicated organization, its daily routine, and 
daily duties. To accomplish this successfully it 
was necessary, first, that the efforts of the pupils 
should go hand in hand with mine, that is, that 
they should study with direct reference to my in- 
struction; secondly, that the study required of 
them should be of the kind from which they might 
reap the greatest and most lasting benefits; thirdly, 
the instruction should be of such a character that 
the pupils might at least derive a greater advant- 
age from attending it than from devoting the same 
to private study. How could this threefold object 
be accomplished? Only one mode occurred to me 





which seemed to hold out any promise of success; 
and that was to make a series of cases, carefully se- 
lected from the books of reports, the subject alike 
of study and instruction. But here I was met by 
what seemed at first to be an insuperable, practical 
difficulty, namely, the want of books; for though it 
might be practicable, in cases of private pupils hav- 
ing access to a complete library, to refer them di- 
rectly to the books of reports, such a course was 
quite out of the question with a large class, all of 
whom would want the same books at the same 
time. It was with a view to removing these obsta- 
cles that I was first led to inquire into the feasibil- 
ity of preparing and publishing such a selection of 
cases as would be adapted to my purposes as a 
teacher.” ‘‘Law considered as a science consists 
of certain principles or doctrines. To have such a 
mastery of these as to be able to apply them with 
constant facility and certainty to the ever-tangled 
skein of human affairs, is what constitutes a true 
lawyer; and hence to acquire that mastery should 
be the business of every earnest student of law. 
Each of these doctrines has arrived at its present 
state by slow degrees; in other words, it is a 
growth, extending in many cases through centuries. 
This growth is to be traced through a series of 
cases; and much the shortest and best, if not the 
only way of mastering the doctrine effectually, is 
by studying the cases in which it is embodied.” 

In his lecture Professor Finch states: ‘‘ During 
my stay in Boston last spring men engaged in legal 
practice spoke to me of the great value of the law 
teaching at Harvard University. Mr. Sidney Bart- 
lett, the father of the Massachusetts bar, told me 
that three years’ work at Harvard was equal to 
seven years in an office. Mr. Justice Oliver Wen- 
dell Holmes, and Doctor Eliot, president of the 
university, spoke to the same effect. Doctor Eliot 
related with pardonable pride that at a recent din. 
ner of old Harvard men a prominent young advo- 
cate declared that when he was a student he had 
often heard it said that the course at Harvard was 
equal to ten years’ actual work; that he was then 
incredulous, but after being in practice for ten years 
he came to know it as a fact.” 

All who take an interest in the subject must find 
in these evidences of the merits of the system of 
teaching at Harvard an important subject for inves- 
tigation. If the system is known to the faculties 
of the law schools of the country it has not been 
adopted by them, as it appears from their cata- 
logues that Blackstone, Kent, Parsons, etc., are 
still the text-books used. A system productive of 
such superior results is one that calls for the most 
serious consideration of those engaged in the teach- 
ing and the learning of the law. 

JoHN TYLER. 

Irnaca, July 21, 1886. 





86 


THE ALBANY LAW JOURNAL. 














WATERS AND WATER-COURSES—EMBANKMENT 
OF STREAM—LIMITATION OF RIGHT 
TO ERECT. 
SUPREME COURT OF OHIO, JUNE 1, 1886. 
CRAWFORD v. RamMBO.* 

‘Where a riparian owner constructs an embankment for the 
protection of his lands, and occasions substantial injury 
to the lands of his neighbor, which might have been rea- 
sonably anticipated by a man of ordinary prudence and 
intelligence as the probable result of its action upon the 
currents of the stream at the time it was constructed, he 
is liable in damages for the injury so occasioned ; and so 
where it appears from its subsequent action upon the 
current of a flood that might be reasonably expected to re- 
«occur in the course of the seasons, that it does and will 
continue, at the time of such floods, to occasion substan- 
tial injury to his neighbor. 


_— to District Court, Muskingum county. 


R. M. Voorhees and E. W. James, for plaintiff in 
error. 


A. W. Train and I’. H. Southard, for defendants in 
error. 


The original action was brought by the plaintiff to 
recover of the defendants damages to his lands, 
caused by the construction of an embankment by 
them on their own lands to prevent the same from be- 
ing overflowed and injured by the water of the Mus- 
kingum river, On which the lands of the parties are 
situated. The Common Pleas sustained a demurrer to 
the petition on the ground that it did not state suffi- 
cient facts; the judgment was, on error, affirmed by 
the District Court; and this proceeding is prosecuted 
here to obtain a reversal of both judgments. The pe- 
tition sets forth, at great length, the relative situation 
of the lands of the parties on the river; the mode and 
manner in which the embankment has been con- 
structed; that the effect of it, since its construction, 
has been, and is, to divert the flow of the water from 
the lands of the defendants, over which it has always 
heretofore flowed in times of floods, to and upon the 
lands of the plaintiff. The effect of the overflow upon 
the lands of the plaintiff, he avers, ‘‘ was to, and the 
same did, increase the volume of water on plaintiff's 
said lands, and inundated and overflowed a large por- 
tion of said plaintiff's lands; and drowned and injured 
crops and grass thereon, and created rapid and whirl- 
ing currents thereon, none of which would have hap- 
pened but for the erection of said embankment by the 
defendants as aforesaid ; and said last-mentioned water 
did wash a considerable portion of the soil off plain- 
tiff’s said lands, thereby rendering them less valuable 
for cultivation, and washed gullies and holes in said 
lands, and floated, lodged and deposited trees, logs, 
stumps, brush, trash and gravel thereon, and pre- 
vented a considerable portion of the silt or sediment 
which would otherwise have been deposited on said 
lands as aforesaid, and the formation and accumula- 
tion of accretions along the bank of said river on the 
south side of plaintiff's said land, as aforesaid, from 
being so deposited, formed or accumulated, and under- 
mined and washed away a considerable portion of the 
banks of said river on the south side of said plaintiff's 
lands, as aforesaid, and washed out trees that were 
growing on the bank of said river on the plaintiff's 
said lands, which said bank and growing trees formed 
a natural protection to the bank of said river on said 
plaintiffs lands against the wash of the water of said 
river in its natural course and flow.’”’ For which he 


7N. E, Rep’r, 429. 








claims damages in the sum of $5,000. As a second 
cause of action he makes, in substance, the same aver- 
ments, and asks for an abatement of the nuisance to 
his lands. 

MINSsHALL, J. The question in this case is whether 
the owner of land upon a natural stream of water, so 
situate that in times of floods it is overflowed by the 
superabundant water, may, to benefit his own lands, 
construct an embankment thereon, the natural and 
probable consequences of which must be, and is, at 
times of ordinary floods, to cause the swollen current 
to overflow, erode, and destroy the lands of another 
proprietor thereon. We have so stated the question 
in this case because, as we think, the question as to 
surface water is not involved in it. 

The premises of the parties are situate upon a bend 
of the Muskingum river—those of the plaintiff being 
upon the exterior, and those of the defendants upon 
the interior, of the bend; the included lands being di- 
vided between Rambo, on the one side, and the Lit- 
tles, on the other, by a line running a little east of 
south. It is upon this line, beginning at a point about 
180 feet south of low-water mark on the interior bend 
of the river, and extending some 2,900 feet thereon, 
that the embankment has been constructed by the de- 
fendants. It serves to protect the lands included by 
the bend from the violence of the current that flows 
across the same when the river is swollen by a flood, 
and was constructed by the united labor and expense 
of the defendants for their mutual benefit. it neces- 
sarily acts as a partial dam to the current when the 
river is swollen by floods, and as averred, causes the 
flood water to flow over and upon the lands of the 
plaintiff with destructive violence, doing him great 
damage at such times. 

It is difficult to see upon what principle the flood 
waters of a river can be likened to surface water. 
When it is said that a river is out of its banks, no 
more is implied than that its volume then exceeds 
what it ordinarily is. Whether high or low, the entire 
volume at any one time constitutes the water of the 
river at such time, and the land over which its current 
flows must be regarded as its channel; so that when 
swollen by rains and melting snows, it extends and 
flows over the bottoms along its course, that is its flood 
channel, and when by droughts it is reduced to its 
minimum, that is its low-water channel. Surface 
water is that which is diffused over the surface of the 
ground, derived from falling rains and melting snows, 
and continues to be such until it reaches some well- 
defined channel in which it is accustomed to and does 
flow with other waters, whether derived from the sur- 
face or springs, and it then becomes the running water 
of a stream, and ceases to be surface water. So that 
as we think it is not material to inquire in this case 
what the law is as to surface water, for the facts stated 
in the petition do not present such a case, and the 
question is as already stated. 

The maxim, sic utere tuo ut alienum non ledas, would 
seem to apply with peculiar propriety to a case like 
this. Each proprietor on a river has a right to the en- 
joyment of its water as it flows by his premises, and 
the right also to modify and limit its current upon 
his own property as will best subserve his own conve- 
nience and notions of propriety, and he may therefore 
construct and maintain embankments thereon for the 
purpose of protecting any part of his lands from being 
injured by the overflow of the river in times of high 
water; but it is equally clear that this right to deal 
with the river, and to control its currents, must be ex- 
ercised with a just regard to the rights of others. He 
cannot, by the construction of embankments or other- 
wise, divert the waters of the river from his own lands 
and cause them to flow over and upon those of his 
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neighbor, to the substantial injury of the latter, how- 
ever beneficial it may be to his own lands, without 
violating this elementary maxim of justice. There is 
little or no difference in the authorities upon this 
subject. 

Thus, Angell, in his work on Water-courses, section 
333, says: ‘‘A riparian proprietor may in fact legally 
erect any work in order to prevent his lands being 
overflowed by any change of the natural state of the 
river, and to prevent the old course of the river from 
being altered.”” “But,” he adds, at section 334, ‘‘a 
riparian proprietor, for his greater convenience and 
benefit, has no right,to build any thing which in times 
of ordinary flood will throw the water on the grounds 
of another proprietor so as to overflow and injure 
them.” To this may be added what is said by Wood, 
in his work on Nuisances, section 350: ‘‘While it is 
true that a riparian owner may erect bulwarks to pro- 
tect his property from injury by the stream, yet they 
can only do this when itcan be done without injury 
to others, either to an owner upon the opposite side 
of, or to those above or below him on the stream.” 
He then cites the case of Gerrish v. Clough, 48 N. H. 
9; 8. C., 2 Am. Rep. 165, where the defendant had 
erected a break-water upon his bank of the river to 
protect it from injury by the water, but the effect of 
this was to throw the water against the pluintiff’s 
land, upon the opposite side, and in high water his 
land was washed away, and the injury was held to be 
actionable. And so in Valley Ry. Co. v. Franz, 43 
Ohio St. 625, it was held by this court that ‘‘a railway 
company, Jike an individual, may, on its own land, 
lawfully cut a new channel for a stream of water, and 
turn the stream into such new channel, if thereby no 
damage is caused to another; but when it so controls 
and directs the course of the stream, the water is 
thrown across the old channel, and against and upon 
the land of another, and thereby causes damage to 
such other, the company is liable for such damage.”’ 

The difference arises as tosurface water. In some 
of the States the rule of the civil, and in others of the 
common, law prevails. The former requires each 
tenement to submit to the conditions imposed on it by 
nature, so that the owner of a lower tract cannot di- 
vert the water that flows to and upon his own from a 
higher one, to the injury of the latter. This rule was 
recognized by this court in Butler v. Peck, 16 Ohio St. 
335, and was adopted as the rule of its decision in 
Tootle v. Clifton, 22 Ohio St. 247; S8.C., 10 Am. Rep. 
732. The civil law acts upon the maxim that water is 
descendible by nature, and that its usual flow should 
not be interfered with, so that its burden, if it be one, 
should be borne by the land where it naturally flows, 
rather than by land where it can only be made to flow 
by artificial mears. The common law does not recog- 
nize this principle as to surface water, but permits any 
one to protect his own premises from it as he may 
choose to do, without becoming liable to others in- 
jured thereby; or more properly, it does not regard it 
as an injury to do so, whatever inconvenience or Juss 
may result to others therefrom. It is not necessary, 
as we have said, to discuss the merits of either system 
in this case, as the injury complained of does not arise 
from an interference with the flow of surface water 

The maxim of the civil law, aqua currit et debet cur- 
rere ut currere solebat, applies generally to running 
water in the common, as well as in the civil law, sub- 
ject to such reasonable qualifications as the interests 
of agriculture require and the enjoyment of private 
property will permit. Parkley v. Wilcox, 86 N. Y. 140. 
As each owner has the right to protect his own lands 
from the violence of the current, or to improve the 
same, by the erection of embankments, and asa rule, 
this cannot be done without increasing to some extent 





the flow upon the opposite side, it follows that this 
must be permitted to some extent by all owning lands 
upon the stream, or the right cannot be exercised by 
any one of them. Sucha rigid application of the prin- 
ciple of the maxim would materially impair the inter- 
ests of agriculture in some, if not all, of the most 
fertile valleys of the State, without any necessary re- 
quirement on the part, if not to the detriment, of pri- 
vate property. Itis true, as a rule, that every invasion 
of a private right imparts an injury for which the law 
will allow a recovery of nominal damages at least, for 
the purpose of maintaining the right and preventing 
the wrong from ripening into a right by lapse of time. 
Tootle v. Clifton, supra; Sedg. Dam., chap. 2. 

As arule, the infringement of a right can be deter- 
mined without regard to the damages that may have 
been occasioned; the injury and the damage being 
plainly separable. But this is not so plainly the case 
among riparian proprietors. They have a common 
right in and over the waters of the same stream, and 
the invasion of the individual right of one in the sub- 
ject of their common enjoyment cannot be determined 
until some act is done by another that is in excess of 
the common right of all in the same subject; so that 
in such cases, before an action can be brought by one 
riparian proprietor against another for an infringe- 
ment of the former’s right as such proprietor, he must 
show that he has been substantially damaged by the 
act of the latter. This was the rule applied to the 
deepening of waters in stream by mill-dams, in the 
cases of Cooper v. Hall, 5 Ohio, 320, and McElroy v. 
Goble, 6 Ohio St. 187; and was applied, by analogy, to 
the corrupting of the air by smoke, in Gas-light Co. v. 
Freeland, 12 Ohio St. 392. And we see no good reason 
why it should not be applied, in cases like the present, 
when an embankment is constructed by one for the 
protection of his land upon a stream; all others own- 
ing lands upon it having, for the same purpose, a like 
right, and the public having the same general interest 
in the encouragement of agriculture that it has in 
mills. The principles of every enlightened system of 
jurisprudence should be made to vary with circum- 
stances, and be so applied as to meet the wants and 
conditions of a people. It is with these qualifications 
that, as has been said, the common law has been 
adopted in this State. 

But the argument of the learned counsel for the de- 
fendant, drawn from the interest of agriculture, goes 
too far when, as he seems to claim, one private owner 
upon a stream may, for his own benefit, erect an em- 
bankment that will cause its water, in times of ordi- 
nary floods, to overflow and destroy the lands of his 
neighbor. Unless this right to erect an embankment 
be limited, as above stated, what limit could be set to 
the exercise of a similar right in any other case? The 
right of private property, so carefully guarded in the 
fundamental law against public encroachment, might 
be wholly destroyed by that of individuals. If the 
general interests of agriculture require the taking of 
private property for the construction of ‘levees, there 
is ample power in the legislature to authorize this to 
be done by some general statute making provision for 
compensation to owners for damages sustained. But 
as the effect of a certain embankment acting upon the 
waters of a stream, when at its flood, cannot be known 
with certainty by a man of ordinary knowledge and 
skill until the experiment has been made, it must fol- 
low, that where a proprietor constructs an embank- 
ment for the benefit of his own land, he should not be 
held liable for its unforeseen results to his neighbor, if 
at the time he constructed it he exercised the care and 
skill of an ordinarily skillful and intelligent man. It 
was upon this principle that the case of Railway Co. v. 
Carr, 38 Ohio St, 448; 8. C., 43 Am. Rep. 428, was de- 
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cided. The duty however of a land-owner upon a 


river, in making changes thereon for his own benefit, 
to exercise reasonable care and caution not to injure 
others, ** both in the inception and execution of the 
work,” and his liability to the party injured for his 
omission to do so, is fully recognized in the first two 
propositions of the syllabus. 

After however the occurrence of an ordinary flood 
has shown the tendency of the embankment at such 
times to occasion injury to an adjacent proprietor, and 
that its effect, at each recurring flood, will be to cause 
additional injury, the duty on his part at once arises 
to obviate the cause of injury; and if he fails to do so 
his liability from such time must, upon principle, be 
the same as it would have been could he have foreseen 
the result in the first instance. He cannot, by the ex- 
ercise of care and diligence in the first instance, ac- 
quire the right to continue a nuisance to the lands of 
his neighbor. Care and diligence in constructing the 
embankment can only exonerate the party building it 
from such damages as were unforeseen at the time. 
The liability that may arise from a continuance of the 
cause of injury, after its character becomes apparent, 
was not presented in Railway Co. v. Carr, supra, as 
that action was simply brought for the damages that 
had been occasioned to the crops of the plaintiff below 
at the flood of August 1, 1875. 

As to whether the plaintiff is entitled to relief upon 
his second cause of action, it is sufficient to say that 
in a proper case, on a final hearing, a decree may be 
entered for the abatement of a nuisance, but it neces- 
sarily depends upon a variety of circumstances whether 
such a decree will be entered. In the first place, equity 
requires that the plaintiff shall have acted with 
promptness in objecting, and in taking steps to enforce 
his objections, upon receiving notice of the defendant's 
structures and erections which are sought to be abated, 
if the circumstances are such that the defendant would 
be unnecessarily prejudiced by the plaintiff's delay; 
and the injury must be of a substantial and perma- 
nent nature, and not capable of an adequate compen- 
sation in damages. 3 Pom. Eq. Jur., § 1359. It is suffi- 
cient however in this regard, that the damages are of 
such constant and frequent recurrence that no ade- 
quate compensation can be made hereby. Wood, 
Nuis., § 778. 

Judgment of the District and of the Common Pleas 
Court reversed, and cause remanded to the Circuit 
Court, with directions to overrule the demurrer to the 
amended petition, and for further proceedings. 


a 


PAYMENT—ACCEPTING DRAFT OF THIRD PER- 
SONS—FAILURE OF DRAWER, 


NEW YORK COURT OF APPEALS, JUNE 1, 1886. 


PEOPLE Vv. CROMWELL. 

When a county places funds in the hands of a depositary to 
pay interest on its bonds, and a bondholder, at his own 
request , accepts the depositary’s draft drawn upon a 
third party instead of the- money, and surrenders up the 
coupons, and the draft is not paid, owing to the subse- 
quent failure of the depositary, the loss falls upon the 
bondholder, and the county is released from any further 
liability on account thereof. 

| hte from an order of the General Term, Sec- 

ond Department, reversing an order of the Spec- 
ial Term. The opinion states the case. 
Isaac N. Mills, for respondent. 
Wilson Brown, Jr., for appellant. 


[Omitting minor point.) 








Rucer, C. J. The facts thus presented are that 


Masterton & Co. were the legal depositaries of the 
moueys of the county of Westchester, applicable to 
the redemption of its bonded indebtedness, and be- 
fore November 1, 1884, had been put in funds by de- 
fendant, its county treasurer, to redeem the coupons 
for interest on its debt maturing on that day. 

The relator held such coupons to the amount of up- 
ward of $500, and on November 6, 1884, presented them 
to Masterton & Co.for payment, and upon being inter- 
rogated as to the manner of payment, stated that it 
wished adraft for the amount. Thereupon Master- 
ton & Co. delivered to the relator their sight draft 
upon the National City Bank of New York for the 
amount thereof, and it surrendered to Masterson & 
Co. its coupons, which were immediately charged to 
the defendant’s account as paid, and the coupons were 
afterward delivered tothe county treasurer. At the 
time of this transaction Masterton & Co. had on hand 
cash sufficient to pay the amount of such coupons,and 
would have paid them in currency but for the election 
of the relator to take the amount in a draft. The 
draft was presented by the relator to the National 
City Bank some time in November thereafter, and 
was protested for non-acceptance and non-payment, 
Masterton & Co. having failed in the meantime. The 
fact was made public on the 8th, although Masterton 
& Co. were insolvent on the 6th, and remained so until 
after the draft was presented. 

Upon these facts the relator applied for a peremp- 
tory mandamus against the county treasurer requiring 
him to,pay the coupons. 

The defendant alleges that he had vo money in‘his 
hands with which to pay them and no means of rais- 
ing the amount from the tax payers of the county by 
virtue of any statutory authority. 

The remedy sought is of doubtful propriety in its 
application to the circumstances related, and it might 
well'be said that payment of the general indebtedness 
of a county cannot be enforced by the punishment of 
its financial officers; but as we are of the opinion that 
the relator has not shown acase entitling him to re- 
cover upon the merits we prefer to dispose of the ap- 
peal upon that ground. 

The claim of the relator is that the loss occasioned 
by the insolvency of Masterton & Co. shall be im- 
posed upon the defendant and enforced by the com- 
pulsory process of the court. 

It is evident that this loss resulted from the volun- 
tary action of the relator in accepting a draft instead 
of money for the obligations of the county then sur- 
rendered, and that it thereby intended to discharge its 
claim upon the county and to accept in lieu thereof 
the responsibility of Masterton & Co. This is the 
plain meaning of the transaction as evidenced by the 
unequivocal acts of the parties, and it cannot be ob- 
scured by supposed analogies to other situations. 
Masterton & Co. were the speciel agents of the county 
to pay their coupons as a bank is the agent of his de- 
positor to pay his check. If upon presentation such 
agent or bank should refuse payment the debt remains 
unpaid, but if the creditor accepts any thing other 
than legal currency in payment the debt is dis- 
charged. Crawford v. West Side Bank, 100 N. Y. 50; 
S. C., 53 Am. Rep. 152. 

The authority of the depositary is simple and lim- 
ited to the act of making payment, and if the creditor 
goes further and deals with it for any other transac- 
tion than that of receiving payment, he does so upon 
his own responsibility, and must bear the consequent 
loss, if any, of such a transaction. 

The surrender of the possession of the coupons by 
the relator was inconsistent with the expectation of 
any continuance of liability on the part of the county 
thereon, as it was beyond the power of Masterton & 
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Co. toauthorize such ax expectation. The county 
had provided the funds for the payment of its indebt- 
edness, and if the creditor accepted any thing else than 
cash for its obligations be was at liberty to do it, but 
acted on his own responsibility in so doing. The en- 
tire scope of the agency of Masterton & Co. was to pay 
out the moneys of the county to its creditors in the 
amounts, tothe persons and at the time specified in 
its obligations, and outside of the performance of the 
duty they had no power to bind or affect the county. 
The limitations upon their authority arose from this 
pature of the business they were authorized by stat- 
ute to transact, and were obvious to all who had finan- 
cial dealings with the county. 

By the transaction considered the relator author- 
ized Masterton & Co. to immediately appropriate to 
their own use the funds provided by the county to pay 
the coupons, and when they were afterward delivered 
to the county Masterton & Co. became entitled to a 
credit therefor in their accounts. It was thus placed 
beyond the power of the county to reclaim those funds 
or hold the boudsmen of Masterton & Co. liable for 
default of their principal. Masterton & Co. were not 
parties to the obligations presented, and their debt 
was the obligation of a third person, accepted in ex- 
change for the coupons surrendered. The defendant 
had no authority over the transaction, and it was be- 
yond his power to influence or prevent it. 

There is little analogy between this case and that of 
Indig v. Nat. City Bank, 80 N. Y. 100, cited by the re- 
lator and apparently much relied on. There the de- 
fendant was an agent of the plaintiff, employed to 
make collection of a note ata distant point, and was 
sued for alleged negligence in accepting the draft of 
its corresponding agent in payment of the collection. 
The liability depended solely upon the question of 
negligence. It was heid that the collection was made 
according to the customary usages of business, and in 
accordance with the implied authority conferred upon 
the agent in transacting such business for its princi- 
pal. It was further intimated in the case that the 
plaintiff therein had suffered no loss, as it did not ap- 
pear that the notejhad been paid, the maker! not hav- 
ing sufficient funds on deposit at the place of payment 
at its maturity to pay it. The implication from this 
case it quite strong that if the maker had provided 
funds, as the defendant did here, to pay the obliga- 
tion, the transaction would have operated as pay- 
ment of the note. 

This case is similar in some respects to that of Smith 
v. Miller, 43 N. Y. 171; 8. C., 3 Am. Rep. 690, where it 
was said that acreditor may so deal with negotiable 
securities received from his debtor for collection, and 
to be placed to his credit when paid, as to discharge 
the debtor from all liability, whether the securities are 
in fact paid or not. He may make them his own so as 
to substitute the parties to the securities as his debt- 
ors, in place of his original debtor, by his dealing with 
those parties, or by giving time for payment, or by any 
act prejudicial to the interests of the debtor.” South- 
wick v. Cox, 9 W. R. 22; Vernon v. Brown, 2 Shaw, 
296. 

The same result will follow any neglect or laches of 
the creditor in obtaining payment of negotiable instru- 
ments transferred from which loss and injury ensues. 
In fact the defendants, who resided at Buffalo, were 
indebted to plaintiffs, living in New York, and in pay- 
ment of such indebtedness remitted to them a sight 
draft on an apparently solvent firm, residing in the 
same city, with whom the drawers had funds. The 
plaintiff presented the draft and accepted a check 
upon a bank in that city from the drawees in payment 
thereof. This check would have been paid if pre- 
sented on the day of receipt, but the plaintiff omitted 
to present it until the next day, when payment was 





refused. The maker having in the meanwhile become 
insolvent, it was held that the plaintiff had by his 
laches released the drawers of the draft from liability 
to him, and constituted the makers of the check his 
debtors forthe amount. The transaction there was 
directly between the debtor and creditor, and although 
in that regard much more favorable to the claims of 
the creditor than here, yet it was held that the cred- 
itor had lost his remedy against the debtor, although 
he had received the check of oue of the parties to the 
draft in payment thereof. 

The case here presented is also clearly distinguish- 
able from those arising directly between the debtor 
and creditor. In those cases there is no question as 
to the power of the debtor to authorize the continu- 
ance of its original liability, and in any transaction 
having in view the payment of his obligation, it is re- 
quired that it should be actually paid in order to dis- 
charge it, or that something shall be received by the 
creditor from the debtor under the express agreement 
that it shall operate as payment. 

The case of Turner v. Bank of Fox Lake,3 Keyes, 
425, also cited by the relator, is not an authority in its 
favor. There the creditor sued upon a bill of exchange 
of which he had possession, but which had been re- 
claimed by him after having been once surrendered in 
exchange for the check of the drawee. After pay- 
ment of the check had been refused, the holder re- 
turned it to the drawee and received possession of the 
bill, and caused it to be duly protested for non-pay- 
ment. 

It was held that the bill sued upon was given upon a 
sufficient consideration. 

In that case it was the check of a person liable as a 
party to the draft that had been received in payment, 
and it was received by an agent for collection, and the 
question was whether the agent had discharged his 
duty with diligence and fidelity in making the collec- 
tion. 

But little aid in the solution of the questions here 
presented can be derived from cases arising between 
principals and collecting agents. as in such cases the 
question is usually one of negligence alone, and is gov- 
erned largely by the usages of trade. 

Here no custom has been proved or can be proved, 
and but little evidence given as to the facts upon which 
the liability of the parties would be affected by the 
omission of the relator to present the check promptly. 

It certainly seems probable that having received the 
check on the 6th, it might have caused it to be pre- 
sented in New York on the 7th, when it probably 
would have been paid; but whether so or not the evi- 
dence is not before us to enable us to determine that 
question. Clearly the relator has not made a case 
which exempts it in law from the imputation of 
laches. od 

In this case the relator accepted the obligation of a 
third person in payment of its claims against the 
county, and having failed to realize the amount of the 
security taken without recovering possession of its 
coupons, seeks to establish a debt against the county. 
We think it is precluded from doing so by the defense 
of payment. 

The order of the General Term should be reversed, 
and that of the Special Term affirmed, with costs. 

All concur. 

Order reversed. 

AMENDMENT AT COMMON LAW—ADDING 
PARTIES. 


NEW HAMPSHIRE SUPREME COURT, MARCH 12, 1886. 


OWEN V. WESTON. 
In an action at law, an amendment may be allowed making 
a third party a defendant upon proper notice to him, if 





90 


THE ALBANY LAW JOURNAL. 








justice recuires it, and if a trilateral controversy may be 
conveniently tried in one suit. 


ASE against the defendants, alleged to be the trus. 
tees of the Manchester and Keene railroad, for an 
injury received by the plaintiff March 19, 1881, while 
riding as a passenger “on the cars procured and run 
upon said railroad under the control and direction of 
said defendants, as trustees, as aforesaid.’”’ The de- 
fendants moved to dismiss on the ground that the 
railroad corporation should be defendants instead of 
the trustees. 


D. H. Woodward, for plaintiff. 


J. W. Fellows, for defendants. 


Dor, C. J. “Every subject of this State is entitled 
to acertain remedy, by having recourse to the laws, 
for all injuries he may receive in his person, property, 
or’character; to obtain right and justice freely, with- 
out being obliged to purchase it, completely, and with- 
out any denial, promptly, and without any delay, 
conformably to the laws.’ Bill of Rights, art. 14. 
The progressive introduction of oral and written 
forms and methods of pleading, proof, trial, judgment 
and process, initial, intermediate and final, under the 
common law of every nation from the beginning to 
the present time, has not been illegal. Conformably 
to the common law of this State for ascertaining, es- 
tablishing and vindicating contested rights in civil 
cases, each party is entitled to such remedy, including 
form, method and order of procedure, as justice and 
convenience require. Metcalf v. Gilmore, 59 N. H. 417, 


433-435; Walker v. Walker, 63 id. 321, 326. This court 
has not been intrusted with the power of directly and 
formally abolishing substantive rights of person and 
property, or the power of infringing them indirectly 
by withholding the incidental rights of complete and 


prompt remedy. Within constitutional and statutory 
limits, parties are entitled to use the best procedure 
that can be invented; but in determining what is 
best, it may be necessary to look beyond the peculiar 
circumstances of one case. 

In trover an order may be made, that upon defend- 
ant’s surrendering a part of the articles for which the 
action is brought, the articles surrendered shall be 
struck out of the declaration. Fisher v. Prince, 3 
Burr. 1863; Drunsdon vy. Austin, Tidd. Pr. (3d ed.) 
490; Watts v. Phipps, Bull. N. P. 49; Earle v. Holder- 
ness, 4 Bing. 462; Colby v. Reed, 99 U.S. 560, 566. 
Fisher v. Prince was decided in 1762. Upon motion, 
the defendant obtained an order for the plaintiff to 
show cause why, upon the defendant’s delivering to the 
plaintiff the several goods and chattels for which the 
action was brought, and paying him his costs to the 
day of making the motion, further proceedings should 
not be stayed. It was urged on the part of the plain- 
tiff that the motion was, in effect, to bring the goods 
into court; that it was contrary to the course of the 
court to bring in the thing demanded (excepting the 
single case of trover for moneys numbered), and that 
the reason which has often been given is that the court 
does not keep a warehouse. ‘Lord Mansfield said, it 
is a pity that afalse conceit should, in judicature, be 
repeated as an argument. ‘The court does not keep a 
warehouse.’ What then? What has a warehouse to 
do with ordering the thing to be delivered to the 
plaintiff? Money paid into court is payment to the 
plaintiff. .The reason and spirit of cases make law; 
not the letter of particular precedents. In trover for 
money numbered, or in a bag, the court have ordered 
it to be brought in; yet the jury may give more in 
damages-—they may allow interest (and in some cases 
they ought). The reason holds to every other case 
where a thing clearly remains of the same value, yet 
the jury may give damages for the detention. I re- 





member it being done twice or thrice in things of 
small value. It ought to be done to prevent vexatious 
litigation, which a plaintiff may be tempted to pursue 
when, in all events, he is sure of costs. It ought tobe 
done because it is the specific relief. * * * An es- 
timated value is a precarious measure of justice com- 
pared with the specific thing. * * * Such motions 
ought neither to be refused nor granted of course. 
They must depend upon their own circumstances.”’ 

In mitigation of damages, a plaintiff may be required 
to accept a conveyance of land claimed by him. Towle 
v. Lawrence, 59 N. H. 501. A plaintiff may be required 
to file a bond to indemnify the defendant against 
claims. “If it be said that the court of law has no 
r ’wer to decree that the plaintiff shall file a bond of 
indemnity, the answer is that such court can stay pro- 
ceedings until it is filed, as it appears that it is not 
necessary for the security of the defendant.’”’ Hill v. 
Barney, 18 N. H. 607, 610. A defendant may be re- 
quired to surrender a release, and his plea of release 
may be set aside. Webb v. Steele, 13 N. H. 230, 239; 
Gerrish v. Clough, 36 id. 519,524; Holley v. Huggeford, 
8 Pick. 73,77, note 3. A will may be admitted toa 
limited probate. Marston v. Marston, 17 N. H. 503, 
508. By a great variety of orders in suits at law ob- 
jections may be removed, and specific protection and 
relief may be given to each party. Cheshire Prov. 
Inst. v. Stone, 52 N. H. 365, 367, 368; Hobbs v. Hobbs, 
58 id. 81; Morrill v. Hovey, 59 id. 107, and cases cited; 
2 Suth. Dam. 271; Rawle Cov. (4th ed.) 281. The 
common law has not ceased to require the invention 
of forms of action demanded by the convenience of 
justice. Walker v. Walker, 63 N. H. 821, 326. 

Statutes allowing amendments of form and sub- 
stance in any stage of the proceedings are re-enact- 
ments of the common-law right of litigants compelling 
judges to do their common-law duty. 3 Bl. Com. 407-411; 
Rex v. Wilkes, 4 Burr. 2527, 2567-2572; McKean v. Cut- 
ler, 48 N. H. 370, 376. The notion that when judgment 
had been given and enrolled no amendment could be 
made at a subsequent term (3 Bl. Com. 407) was long 
ago abandoned; and judgment rendered in 1817 
(Chamberlain v. Crane, 1 N. H. 64) was amended in 
1827, “with a saving of all rights acquired by third 
persons under the judgment.’’ Chamberluin v. Crane, 
4N.H. 115. After writ of error brought, an erroneous 
judgment and an erroneous execution may be vacated 
or corrected on motion and notice, and other proceed- 
ings may be stayed to await the result of the motion. 
Rees v. Morgan, 3 Durn. & E. 349; Rowell v. Bruce, 5 
N. H. 381, 383; Bellows v. Stone, 14 id. 175, 203; Chase v. 
Wyeth, 17 id. 486-488; Wiggin v. Veasey, 43 id. 313; 
Judge of Probate v. Webster, 46 id. 518; Cheshire Prov. 
Inst. v. Stone, 52 id. 365, 367; Warner Bank v. Clement, 
58 id. 533; Cownty v. Clark, 60 id. 209; Moore v. Car- 
penter, 63 id. 65; Clough v. Moore, id.111. To cure a 
defect of form, an amendment may be ordered; but 
without an amendment sucha defect may be disre- 
garded. 3 Bl. Com. 407; Rowell v. Bruce, 5 N. H. 381, 
383; Berry v. Osborn, 28 id. 279, 286, 287; McKean v. 
Cutler, 48 id. 370, 376. The form of action may be 
changed by amendment. Rider v. Chick, 59 N. H. 50; 
Stebbins v. Jnsurance Co., id. 143. Counts in contract 
and tort may be joined in the original declaration, or 
by amendment before or after verdict. Merrill v. Per- 
kins, 59 N. H. 343; Rutherford v. Whitcher, 60 id. 110; 
Elsher v. Hughes, id. 469; Peaslee v. Dudley, 63 id. 
220. A new party may be joined as plaintiff after ver- 
dict (Annis v. Gleason, 56 N. H. 16), and may have 
judgment and execution in severalty for bis share of 
the damages. Chauncy v. /nsurance Co., 60 N. H. 428; 
Cole v. Gilford, 63 id. 60; Brooks v. Howison, id. 382, 
888; City Sav. Bank v. Whittle, id. ——; S.C.,3 Atl. 
Rep. 645. A new plaintiff may be introduced by an 
amendment substitutiug a trustee for his beneficiary 
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(Judge of Probate v. Jackson, 58 N. H. 456); a princi- 
pal for his agent (Boudreau v. Eastman, 59 N. H. 467); 
a creditor for a surety (Buckminster v. Wright, 59 N. 
H. 158). Misjoinder of plaintiffs and defendants may 
be cured after verdict. Demeritt v. Mills, 59 N. H. 18. 
The defendant's pleading, as well as the plaintiff's, 
may be amended after verdict. Hoit v. Russell, 56 N. 
H. 559, 566; Roulo v. Valcour, 59 id. 347, and authori- 
ties cited. A law-term case erroneously entered at 
the trial term may be removed to the law term. State 
v. Portland & O. R. R.,58 N. H. 113. An action en- 
tered in a wrong county may be transferred to the 
county in which it should have been entered. Bartlett 
v. Lee, 60 N. H. 168. Ina suit at law either party may 
be allowed to file a bill in equity as an amendment of 
his pleading, and in a suit in equity either party may 
be allowed to file a declaration atlaw. Metcalf v. Gil- 
more, 59 N. H. 417; Walker v. Walker, 63 id. 321, 326; 
Brooks v. Howison, id. 382, 389. As justice may require 
that leave to ameud may he granted to either party on 
conditions that will give the other party specific relief 
(Bellows v. Stone, 14 N. H. 175, 204), so justice may re- 
quire that leave to amend be refused. Redding v. 
Dodge, 59 N. H. 98. 

Upon inquiry in this case, at the trial term, it may 
be found that the question whether the trustee or the 
railroad company should be defendants ought to be 
decided in a suit in which the company, as well as 
the trustees and the plaintiff, will be bound by the de- 
cision. The plaintiff can be ordered to file an amend- 
ment joining the company as defendants, and they 
can be summoned by a duly-attested copy of writ, 
amendment, and order of notice. Laws 1883, chap. 22, 
If there is a trilateral controversy, it is not admitted 
or proved that it cannot be conveniently tried and ad- 
judicated in this suit. A bill in equity (Webster v. 
Hall, 60 N. H.7) may not be necessary (Davis v. Brad- 
ford, 58 N. H. 476, 480). In asswmpsit for a debt which 
the defendant admits was once due from him to the 
plaintiff, the plaintiff may fail because the jury find a 
debt of the same amount .was due to the defendant 
from A., and the three agreed that A., instead of the 
defendant, should be the plaintiff's debtor. Heaton v. 
Angier, 7 N. H. 397; Morse v. Allen, 44 id. 33. Bring. 
ing an action against A., the plaintiff may fail again 
because the jury find there was no such agreement. 
His first action might need to be one in which the 
three persons would be bound by one verdict on the 
question of novation. Fora trilateral question there 
may be an action of a corresponding form. In foreign 
attachment, where the plaintiff's claim against the de- 
fendant is a cross-action in the form of a set-off, the 
question whetber the trustee holds certain property, 
and the question whether that property belongs to the 
defendant, the trustee, or another claimant, may be 
tried without a bill in equity, and all parties may be 
bound by several judgments rendered in the many- 
sided suit. Equity jurisdiction, without the right of 
jury trial, is not to be extended by imaginary obsta- 
cles of procedure at law. It does not appear that is- 
sues between this plaintiff, the trustees, and the com- 
pany will raise any practical difficulty of trial, or that 
the plaintiff can be justly driven to another suit by 
the circumstances that this railroad is run by trustees. 
The trustees and the company may act together in re- 
sisting the plaintiff's claim. It may be their duty to do 
so. If the plaintiff obtains a verdict, the judgment 
can be putin a form that will impose the liability 
upon the party by whom, and the property out of 
which, the judgment should be satisfied; and the form 
of the judgment in that respect may bea question that 
can be equitably postponed until it is settled that the 
plaintiff is entitled to a judgment. If the trustee’s 
personal liability is asserted by the plaintiff or the 
company, and it becomes necessary to try that part of 





the case, it can be tried at a propertime. Whetherall 
or a part only of the issues in any action between two 
parties shall be tried at one time, and which shall be 
tried first, is a question of justice and convenience, 
and ordinarily a matter of fact, to be determined at 
the trial term. Bernis y. Morey, Carroll, June, 1883; 
Clark v. Fellows, 63 N. H. 133; 8. C., 1 Atl. Rep. 201; 
Dole vy. Pike, 63 N. H. -—; 8S. C., 3 Atl. Rep. 743. 
Motion denied. 
Allen, J., did not sit. 


Ey 


MUNICIPAL CORPORATION—PLAN OF SEWER- 
AGE—CONJECTURAL DANGERS— 
INJUNCTION. 

NEW YORK COURT OF APPEALS, JUNE 1, 1886. 
MorRGAN V. Crry OF BINGHAMTON, 

A court of equity will not enjoin the use of a carefully planned 
system of! sewerage, where danger through poisoning 
and infection of the air is not imminent, but is wholly 
contingent, doubtful and remote, and its possible coming 
rests upon opinion and speculation. 


The others concurred. 


i -" is an appeal by the city of Binghamton, one of 

the defendants, from a judgment entered upon a 
decision of the General!) Term of the Third Depart- 
ment, affirming a judgment of the Supreme Court at 
Special Term, entered in Broome county, in favor of 
the plaintiff and respondent, restraining the defeudant 
and appellant, the city of Binghamton, from using, or 
allowing to be used, a sewer constructed under the 
orders of said city for the discharging of filth into the 
Susquehanna river near the respondent's property, so 
as to create a nuisance to said property. The opinion 
states the material facts. 


A. D. Wales, for appellant. 
G. L. Sessions, for respondent. 


Fincu, J. The findings of fact of the trial judge are 
conclusive for all the purposes of this appeal. 

If the evidence leaves any of them doubtful, the de- 
ficient proof may have been supplied by his personal 
examination since he went over the route of the sewer 
and took careful observation of the locality, with the 
consent of both parties and doubtless aided by their 
suggestions. The sole question before us therefore is 
whether upon those findings the plaintiff was entitled 
to so far defeat the plan of sewerage adoption by the 
common council as to prevent and restrain the con- 
nection of other sewers with that running through 
Carroll street. 

It is not contended that any of the sewers as planned 
will discharge their contents upon plaintiff's land or 
in any manner touch or interfere with his premises; 
and all the cases in which equity has interfered to pre- 
vent the discharge of sewerage upon private property 
have noapplication. The prevailing opinion at Gen- 
eral Term indulges in that misapprehension, and has 
been criticised upon the argument in that respect. 
The injury apprehended is not that, but something 
very different. Instead of adirect trespass it was a 
consequential damage which is threatened. The 
theory of the findings is that in one or two, or very 
surely in three years after the branch sewers are emp- 
tied into the Carroll street sewer, and have become 
largely connected with premises along their lines, the 
discharge at the mouth of the Carroll street sewer into 
the river will be strewn along its banks and stranded 
upon low lands, and tend to produce offensive and un- 
healthy odors, tainting the air and planting the seeds 
of disease, and that the premises of the plaintiff are so 
situated as to be peculiarly exposed to these dangers 





by reason of proximity. 
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The evil will reach the plaintiff, if at all, through the 
poisoning and infection of the air, and not from any 
discharge of sewerage upon his lands or any deposits 
of it there by the river currents. 

The findings plainly disclose two characteristics of 
the apprehended danger. It is not imminent, and it 
is wholly contingent and not inevitable. No immedi- 
ate danger exists. It is found to be possible within 
one or two years, but not certain to occur’sooner than 
in three years. 

Every finding which proguosticates threatened evil 
is qualified by the phrase ‘‘intime,’’ which limits it to 
some indefinite future period; and when the findings 
seek to fix that, they postpone it as a certain danger 
for three years. But they leave it then merely a con- 
tingency, depending, as the findings express it, upon 
the condition that the branch sewers “should be 
mainly used by the inhabitants’’ of the adjoining 
streets. Nobody knows when they willjbe so ‘“‘mainly 
used.’’ Houses which have their own cess-pools and 
privy vaults may not for many years be fitted with 
modern closets and sewer connections. Such improve- 
ments are beginning to be questioned for their own 
evils and dangers,and may come slowly, and no evi- 
dence or finding indicates the probable period. The 
contingency as to time is further made to ‘*‘ depend 
very much upon the quantity of water used in the 
sewer.” 

The twenty-sixth finding of the trial judge explicitly 
declares that “ the pernicious effects of the depositing 
sewer matter at this point, and the time when such 
will be felt, are dependent upon various uncertain fu- 
ture events; and this shows that the evilitself and 
the date of its appearance, are alike contingent and 
not inevitable. The danger therefore which can alone 
support this injunction is in the air of an uncertain 
and indetinite future. Its possible coming rests upon 
opinion and speculation. 1t is both doubtful and re- 
mote. Fixperience only can test the question satisfac- 
torily, and meantime a carefully planned system of 
sewerage, meant to secure health and cleanliness to a 
growing city, is maimed «nd disjointed. 

Such a result, it seems to us, ought not to be sus- 
tained. The restraining force of a court of equity 
should very rarely, in the absence of fraud or bad 
faith, set itself above the discretion and judgment of 
administrative ‘officers to whom the law commits a 
decision. High Inj., § 1270. And this for the evident 
reason that a reversal of their judgment is but saying 
that the court judges differently upon what has been 
intrusted to another discretion, and simply confronts 
that opinion with its own. And where the evidence 
is conflicting, and the injury doubtful, eventual or 
contingent, the tribunal intrusted by the law with the 
plan and execution ought not to be overruled. Hill. 
Inj., 305; Swett v. City of Troy, 62 Barb. 630. “Injury, 
material and actual, not fanciful or theoretical, or 
merely possible, must be shown as the necessary or 
probable results of the actions sought to be restrained. 
People v. Canal Board, 55 N. Y. 397. The injury de- 
scribed in the findings before us is problematic, dis - 
tant, merely possible. Consistently with all their 
averments it may never occur, and it is only prophe- 
sied upon the basis of the happening of certain contin- 
gencies which may or may not arise. Meantime a plan 
of improvemeut, looking to the health and comfort of 
the city and its inhabitants, adopted in good faith by 
the municipal authorities, with the aid of an engineer 
not claimed to be incompetent or unskillful, is stopped 
and dismembered, and the branch sewers left useless 
to the inconvenience of all desiring their benefit. For 
three years at least, and very probably for a longer 
period, the findings leave it certain that no evil will 
result; and if upon actual experiment, it is found that 
no sources of danger exist, it must be presumed that 





the constituted authorities will do their duty and 
adopt some plan to remove it. Such a plan the court 
below suggests, involving a very serious increased ex- 
pense. That ought not to be forced upon the city un- 
til some present necessity shall compel. 

To sustain this judgment would push our authority 
beyond its limits, and hamper official bodies making 
public improvements beyond reason. 

So much of the judgment of the General Term as is 
appealed from should be reversed, the injunction dis- 
solved, and a new trial granted, costs to abide the 
event. 

All concur. 

Judgment reversed. 


—\_o—__—. 


LUNATIC — INDORSEMENT — INNOCENT PUR- 
CHASER. 


CIRCUIT COURT, DIST. NEBRASKA, JUNE 7, 1886. 


ANGLO-CALIFORNIA BANK V. AMES.* 
The indorsement of a certificate of deposit by an insane per 
son, in whose favor it was drawn, obtained by fraud, car- 
ries no title, even to an innocent purchaser. 


A’ law. 


J. W. Savage and Dwight Hull, for plaintiff. 
J. L. Webster, for defendant. ‘ 


Brewer, J. This was an action ona certificate of 
deposit. It was tried by a jury, and a special verdict 
returned. The plaintiff claims as a bona fide purchaser 
ofthe paper. The bank, maker of the certificate. 
brought the money into court, and left the issues to 
be tried between the plaintiff and the defendant, 
Ames, the payee and indorser of the certificate. The 
jury found that Ames at the time of the indorsement 
was of unsound mind, and‘did not know what he was 
doing; thatthe indorsement was obtained by fraud 
and deception, and that Ames received no consider- 
ation therefor. Of these facts the bank was ignorant 
when it purchased. 

The question therefore is between a lunatic and an 
innocent purchaser of his paper. How far the con- 
tract of a lunatic, not as yet under guardianship, can 
be enforced, may not be clearly settled. When full 
consideration has been given, and the contract made 
in good faith, the mental infirmity has often been dis- 
regarded, and the contract enforced. Yet obviously, 
on principle, any promise of such a person lacks the 
essential element of a contract, to-wit, assent. As 
said by the Supreme Court in Dezter v. Hall, 15 Wall. 
20: ‘* Looking at the subject in the light of reason, it 
is difficult to perceive how one incapable of under- 
standing or acting in the ordinary affairs of life can 
make an instrument the efficacy of which consists in 
the fact that it expresses his intention, or more prop- 
erly, his mental conclusions. The fundamental idea 
ofa contract is that it requires the assent of two 
minds, but a lunatic, ora person non compos mentis, 
has nothing which the law recognizes as a mind, and it 
would seem therefore on principle, that he cannot 
make a contract which may have any efficacy as 
such.”’ 

One great difficulty in this class of cases lies in our 
lack of ability to distinguish difference of mental con- 
dition and the paucity of language to accurately de- 
scribe such differences. Between him whose mental 
faculties seem all unbalanced, in whose chambers of 
thought chaos reigns supreme, ‘‘ confusion worse con- 
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founded,”’ and him but a single wheel of whose men- 
tal mechanism is out of gear, there is a world-wide 
difference, aud yet both are classed as persons of un- 
sound mind. We determine one's mental condition 
only from his words and acts; yet often how difficult 
it isto look through the outer life tothe inner soul? 
The craziest reason correctly—speak and act sensibly 
—upon some subjects; while there are others so many 
of whose mental processes are rational, and so few un- 
balanced and in confusion, that we hesitate to declare 
them incapable of self control, and irresponsible for 
their actions and contracts. Is it strange, in respect 
to such a person, that when every thing seemsto have 
been fairly done, and a full consideration passed, the 
courts have spoken lightly of the mental infirmities, 
and upheld the contract? On the other hand, when 
gross injustice has been done, especially when the 
mental incapacity is obvious and pronounced, the in- 
clination has been to Genounce the wrong, and protect 
the unfortunate imbecile from the rapacity of the 
willful spoiler. Such is thiscase. The defendant was 
of unsound mind. He received nothing. He knew 
not what he was doing. His contract was obtained by 
fraud and deception. There is nota single feature 
which would give the slightest excuse for uphoiding 
the transaction as between the immediate parties. 

Does the plaintiff, as a bona fide purchaser,;occupy 
any better position than the wrong-doer from whom 
it purchased? Doubtless it is entitled to all the pro- 
tection given to such a purchaser of negotiable paper; 
but such protection does not extend to an indorse- 
ment like this. There was no valid contract of in- 
dorsement created by defendant’s signature on the 
back of the paper. It was no better than a signature 
written in a state of somnambulism, or even than a 
forgery. No negligence is imputable, for one who is 
incapable cf prudence cannot be guilty of negligence; 
nor can there bean estoppel. He who is legally dis- 
abled to act cannot be estopped from denying that he 
has acted. Anestoppel creates no power: and while 
in favor of a bona fide purchaser inquiry is denied as 
to equities between prior parties, yet such protection 
does not cut off inquiry into the contractual capac- 
ity of those parties. Such at least isthe better doc-~- 
trine, although it must be conceded that there are 
authorities to the contrary, especiallyin the English 
courts. 

The case of Wirebach v. First Nat. Bank, 97 Penn. 
543; 8. C., 39 Am. Rep. 821, is alate case, in which this 
subject received consideration. In it we find this 
language: ‘‘The question now presented is, will an 
action lie on the accommodation indorsement of a 
promissory note by a lunatic? Ifthe determination 
of this was not made, it was clearly indicated, in 
Moore v. Hershey, 9 Nor. 196. There the action was 
by anindorsee against the maker of a promissory 
note, and evidence was offered to prove that the 
maker had received no consideration for the note; 
which fact the plaintiff had admitted in conversation, 
proof having been made thatthe maker was insane. 
But the offer was rejected, the court below ruling that 
asthe notein suit was commercial paper, and the 
plaintiff a holder for value,the consideration could not 
be inquired into. This was held tobe error. Paxson, 
J., said: ‘We place our ruling upon the broad 
ground that the principle of commercial law above re- 
ferred to does not apply to commercial paper made by 
mad-men. * * * The truerule applicable to such 
cases is that while the purchaser of a promissory note 
is not bound to inquire into its consideration, he is 
affected by the status of the maker, as in the case ofa 
married woman ora minor. In neither of these cases 
can he recover against the maker. In the case ofa 
lunatic however he may recover, provided he had no 
knowledge of the lunacy, and the note was obtained 





without fraud, and upon a proper consideration. 
There must be a limit to the civil responsibility of per- 
sons of unsound mind; otherwise their property 
would be atthe mercy of unscrupulous and designing 
men. Ifthe holder could recover against one who 
was insane when he indorsed or made the note with- 
out consideration therefor, no wider door could be 
opened for the swindler to despoil such helpless per- 
sons of their estates. An infant who makes or in- 
dorses a note may, by his representative, plead his 
infancy as a complete defense. In like manner aluna- 
tic may plead insanity and want of consideration. 
The consideration respects himself, not the holder 
who may have given value tothe indorser. If the fact 
that the holder had paid value were enough, the luna- 
tic could not defend for fraud upon him, or for want 
of consideration. Thenan innocent holder could re- 
cover, though the judgment would sweep away the 
lunatic’s entire estate, and he had not been benefited 
a farthing; nor would & nominal sum be sufficient. It 
is said that the law protects those who cannot pro- 
tect themselves; but it would be sorry protection if 
one holding avalid note against a helpless man for 
four thousand dollars could get it renewed for ten 
thousand dollars, aud recover the full amount of the 
renewal note.’”’ 

McClain v. Davis, 77 Ind. 419, was a case where a 
promissory note was obtained from an insane man to 
cure him of a disease, as in the case at bar. The note 
came intothe hands of a bank, for value, without 
notice. The court say: ‘‘ There was nothing reeeived 
in consideration of the contract under consideration 
of which it can be said that restitution should be 
made before a disaffirmance should be permitted; and 
it ig no objection that the note had passed, before ma- 
turity, into the hands of an indorsee. Commercial 
paper is not an exception to the rule which permits a 
disaffirmance by any one who was of unsound mind at 
the time of becoming a party thereto. The purchaser 
of such paper takes with constructive notice of all legal 
disabilities of the party, such as ipfancy, coverture, 
and unsoundness of mind. 1 Pars. Notes & Bills, 149, 
150; Edw. Bills, 63, 69.” 

See also 1 Dan. Neg. Inst., § 210, in which the au- 
thor says: ‘‘No matter how perfect the note may be 
in form, it would be void in the hands of every person 
however innocent, as against the imbecile or lunatic.’’ 
See also Burke v. Allen, 29 N. H. 106. 

I think judgment should be entered on the special 
verdict in favor of the defendant. 

(Compare Fay v. Burditt, 81 Ind. 433; S. C.,42 Am. 
Rep. 142; Rusk v. Fenton, 14 Bush, 490; 8. C., 29 Am. 
Rep. 473.—ED.] 

Sahicsecaeiinin 
INNKEEPER—LIEN FOR BOARD—PROPERTY OF 
THIRD PERSON RECEIVED AS PROP- 
ERTY OF GUEST. 
OREGON SUPREME COURT, JUNE 1, 1886. 


Cook v. PRENTICE. 


An innkeeper who receives a piano in his character as inn- 
keeper, and as the property of his guest, is entitled to his 
lien against the piano for board and lodging furnished his 
guest, although the piano is in fact the property ofa 
third person. 

Wm. Kaiser, for appellant. 

Wm. M. Ramsay and G. G. Bingham, for respond- 
ent. 

Lorp, J. This suit was instituted by the plaintiff, as 
an innkeeper, to enforce a lien against a piano, put in 
his possession by the defendant, as his guest, fora 
debt due for lodging and entertainment. By the facts 
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stipulated, it is admitted that the relation of innkeeper 
and guest existed between the plaintiff and defendant 
when the plaintiff, at the request of the defendant, 
paid the freight charges on the piano, and took it into 
his custody ; that the piano was in fact the property of 
a third person, who had consigned it to the defendant 
to sell on commission; but that the plaintiff did not 
know it was the property of such third person, but re- 
ceived it in his character as an innkeeper, and as the 
property of his guest. 

Upon this state of facts we are to inquire whether 
the piano is chargeable with an innkeeper’s lien for 
board and lodging furnished his guest. At common 
law the liability of an innkeeper for the loss of the 
goods of his guest is special and peculiar, and like that 
of the common carrier, is founded on grounds of pub- 
lic policy. It must not however be confounded with 
that of acommon carrier; the liabilities, though sim- 
ilar, are distinct. Clark v. Burns, 118 Mass. 275; 8S. C., 
19 Am. Rep. 456; Schouler Bailm. 259. Whatever con- 
troversy may exist in the judicial mind as to the true 
measure of the innkeeper’s responsibility, it cannot be 
denied that his liability for the loss of the goods of his 
guest is extraordinary and exceptional. Schouler 
Bailm. 261, and notes; Coggs v. Bernard, 1 Smith 
Lead. Cas. (Am. notes) 401. Compelled to afford en- 
tertainment to whomsoever may apply and behave 
with decency, the law, asan indemnity for the extra- 
ordinary liabilities which it imposes, has clothed the 
innkeeper with extraordinary privileges. It gives 
him, as a security for unpaid charges, alien upon the 
property of his guest, and upon the goods put by the 
guest into his possession. Overt. Liens, 129. Nor is 
the lien confined to property only owned by the guest, 
but it will attach to the property,of third persons, for 
whom the guest is bailee, provided only he received 
the property on the faith of the innkeeping relation. 
Schouler Bailm. 292; Calye’s case, 1 Smith Lead. Cas. 
249; Munning v. Hollenbeck, 27 Wis. 202. But the lien 
will not attach if the innkeeper knew the property 
taken in his custody was not owned by his guest, nor 
had he any right to deposit it as bailee or otherwise, 
except perhaps some proper charge incurred against 
the specific chattel. 

In Broadwood v. Granara, 10 Exch. 417, the inn- 
keeper knew that the piano sent to the guest did not 
belong to him, and did not receive it as part of the 
guest's goods, and it was on that ground alone he was 
held not entitled to his lien. But in Threfall v. Bor- 
wick, L. R., 7 Q. B. 711, where the innkeeper had re- 
ceived the piano as part of the goods of his guest, it 
was held he had a lien upon it. Meller, J., said: 
**When having accommodation, he has received the 
guest, with his goods,and thereby has become liable 
for their safe custody, it would be hard if he was not 
to have a lien upon them; and under such circumstan- 
ces, the lien must be held to extend to goods which he 
might possibly have refused to receive.” Lush, J., 
said: ‘‘Ilam ofthe same opinion. The innkeeper’s 
lien is not restricted to such things as a travelling 
guest brings with him in journeying; the contrary has 
been laid down long ago. It extends to all goods the 
guest brings with him, and the innkeeper receives as 
his. If he has this lien as against the guest, the cases 
have established, beyond all doubt, that he has the 
same right as against the real owner of the article, if 
it has been brought to the inn by the guest as owner.” 
To the same effect, Quain, J., said: ‘*There is no au- 
thority for the proposition that the lien of the inn- 
keeper only extends to goods which a traveller may be 
ordinarily expected to bring with him. * * * The 
liability, as shown by the old cases, extends to all 
things brought to the inn as the property of the guest, 
and so received, even a chest of charters or obligations, 





and why not a piano-forte? If therefore the innkeeper 
be liable for the loss, it seems to follow he must also 
havea lien upon them. And if he has alien upon 
them as against the guest, the two cases cited (and 
there are more) show that if the thing be brought by 
the guest as owner, and the landlord takes it—takes it 
in thinking it is the guest’s own—he has the same 
rights against the stranger—the real owner—as against 
the guest.’”” Upon appeal from the decision of this 
case, in Threfall v. Borwick, L. R., 10 Q. B. 210, it was 
held, affirming the decision, that whether the de- 
fendant, as innkeeper, was bound to take in the piano 
or not, having done so he had a lien upon it. 

Although there are certain dicta, not necessary to 
the decision, in Broadwood y. Granara, supra, to the 
effect that the innkeeper was not bound to receive the 
piano, yet the real ground of the decision was based on 
the fact that the innkeeper knew that the piano sent 
to his guest was the property of athird person, and 
did not therefore receive it as part of his guest’s 
goods; that theright to subject the piano to his lien 
was denied; but e converso, if he had not known the 
piano was the property of athird person, and had re- 
ceived it as the property of his guest, would not his 
lien have attached? Itis not material whether the 
innkeeper is bound to receive such property or not, 
although it is said the liability may be well extended, 
according to the advanced usages of society; yet if he 
does receive it as the property of his guest, and thereby 
becomes liable for it, he must be entitled to his lien. 
Threfall v. Borwick, supra. Whenever by virtue of 
relation of innkeeper and guest, the law imposes this 
extraordinary responsibility for the goods of the guest, 
it gives theinnkeeper a corresponding security upon 
the goods put by the the guest into his possession. 

It is true that the piano was shipped tothe defend- 
antin his name, but he brought it to the inn as his 
property; or at least it was brought there at his re- 
quest, and upon his order, and put in the custody and 
possession of the plaintiff as the property of his guest. 
It is admitted that the plaintiff received it as an inn- 
keeper, and safely kept it as the property of his guest; 
nor is it doubted but what he would have been liable 
for its loss; and in such case itis difficult to perceive 
upon what principle of law or justice he can be denied 
his lien. 

The judgment must be affirmed. 

Waldo, C. J., concurring; Thayer, J., dissenting. 


——\_>___——_ 


NEW YORK COURT OF APPEALS ABSTRACT. 

CLOUD ON TITLE — JURISDICTION — EVIDENCE. — 
Plaintiff by his complaint alleged that he was the 
owner of premises in dispute, and asked that the de- 
fendant deliver up a tax deed under which the latter 
occupied, and that the clerk of arrears cancel it, and 
all records relating to it in his office. Plaintiff's only 
proof of title wasadeed from one Foley, as referee 
duly appointed inadecree in partition entered at a 
Special Term, July 31, 1882. The complaint and the 
proof showed that defendant, Townshend, was at the 
time of the decree, and a long time prior, in possession 
under a deed dated September 13, 1873, from the comp- 
troller of New York, under city assessment sale. Held, 
(1) that the proof was inadequate to establish any title 
in the plaintiff as against a stranger to the action in 
which it wasgiven. (2) It is further urged by the ap- 
pellant that the facts disclosed on the trial did not 
show any right on the part of the respondent to equita- 
ble relief. We think this point also is well taken. The 
only ground alleged from the relief demanded was the 
want of an adequate remedy at law, and yet the facts 
stated showed presumptively the existence of such a 
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remedy, and the falsity of the averment. No reason 
is averred in the complaint why the plaintiff could not 
obtain all of the relief to which he was entitled by an 
action of ejectment, and an examination of the find- 
ings and evidence shows that none in fact existed. 
Phillips v. Gorham, 17 N. Y. 270. The complaint was 
manifestly insufficient in this respect. Bockes v. Lan- 
sing, 74 N. Y. 443; Ocean Bank v. Olcott, 46 id. 19; 
Allerton v. Belden, 49 id. 878; Venice v. Woodruff, 62 
id. 467. We have been unable to find any case wherea 
party out of possession has been allowed to sustain an 
action quia timet to remove a cloud upon title, except 
when it was specially authorized by statute, or when 
special circumstances existed, affording grounds for 
equitable jurisdiction aside from the mere allegation 
of ownership of the legal title. Indeed the right to 
appeal to a court of equity in such cases was originally 
based upon the assumption that the legal title to the 
property in dispute had been estavlished by an action 
at law, and jurisdiction was entertained solely for the 
purpose of protecting the party in the enjoyment of 
rights in possession thus legally established ; and while 
the jurisdiction has in thecourse of time been some- 
what extended, it has never been stretched to cover 
cases brought merely to establish a legal title to recover 
possession alone. Spencer Eq. Jur. 658; Story Eq. Jur. 
(11th ed.), § 711; Adams Eq. 199; Pom. Eq. Jur., §§ 
1395-1399. In all the cases cited to the effect that equity 
will entertain jurisdiction to set aside assessments and 
conveyances as a cloud upon title when the invalidity 
of the alleged title or incumbrance does not appear 
upon the face of the conveyance or proceeding, and 
requires extrinsic evidence to demonstrate its exist- 
ence, the party bringing the action was in possession 
of the property, or other circumstances gave equitable 
jurisdiction. Scott v. Onderdonk, 14.N. Y.9; Hatch 
v. City of Buffalo, 38 id. 276; Fonda v. Sage, 48 id. 
173; Marsh vy. City of Brooklyn, 59 id. 283. When the 
invalidity of the disputed title appears on the face of 
the conveyance, or in any proof which the claimant is 
required to produce in order to maintain an action to 
establish it, no suit whatever can be maintained in 
equity to set it aside, because it is said that a title ob- 
viously void does not constitute even a cloud upon the 
title of the true owner. Lattin v. McCarty, 41 N. Y. 
107, and Remington Paper Co. v. O’ Dougherty, 81 id. 
474, distinguished. June 1, 1886. Moores v. Town- 
shend. Opinion by Ruger, C. J. 


CoNTRACT—PUBLIC POLICY—AGENT FOR COMPETING 
PARTIES.—The plaintiff, a timber broker, learning that 
the Hamburg-American Packet Company was about 
to build a pier, requiring a large number of piles in its 
construction, and to advertise for bids from timber 
merchants to supply them, visited the several dealers 
in such materials in New Yorkand Brooklyn and ob- 
tained prices therefor, and under the inducement that 
he would act for them respectively in securing a sale 
of piles, obtained promises from each that if he se- 
cured a sale for such dealer he should receive a com- 
mission of twenty-five cents on each pile sold. He 
did not inform the dealers of the name of the intend- 
ing purchaser, or the fact that a contract could only be 
obtained by competitive bidding, or that he had ef- 
fected a similar understanding with other dealers. 
The company soon thereafter issued proposals for the 
supply of the piles, and sent invitations to dealers 
generally, among whom were the defendants, to com- 
pete for a contract for the piles required. A number of 
persons, among whom were the plaintiffs, the defend- 
ants and other dealers,submitted bids for such contract, 
and after a canvass of such proposals by the company’s 
engineer, he awarded the contract tothe defendants. 
The defendants having refused to pay the plaintiff's 
claim for commissions, this act was brought to recover 





them. Upon the trial the plaintiff was nousuited by 
the court below upon the ground that there was no 
consideration for the promise to pay commissions. We 
think the judgment was properly ordered upon that 
ground, and that it can also be sustained upon the 
ground of the fraudulent suppression of the material 
facts by the plaintiff in making the contract, as well 
as that it was contra bonos mores. The plaintiff, while 
assuming to act for the defendants in obtaining the 
contract of sale, was in fact under equal obligations to 
competing dealers to assist them in effecting the same 
sale. Thus if plaintiff's services could have been of ad- 
vantage to any one, he was under the necessity of being 
treacherous to one employer or another. An agent is 
held wbherrima fides in his dealings with his principal, 
and if he acts adversely to his employer in any part of 
the transaction, or omits to disclose any intent which 
would naturally influence his conduct in dealing with 
the subject of the employment, it amounts to such a 
fraud upon the principal as to forfeit any right to 
compensation for services. Story Agency, §§ 31, 334; 
Story Eq. Jur., §315; Ewells Evans Agency, 368; Dun- 
lap Paley Agency, 105, 106; Carman v. Beach, 63 N. Y. 
97,100. Itisanelementary principle that an agent 
cannot take upon himself incompatible duties or char- 
acters, or act in a transaction where he has an adverse 
interest or employment. New York Cent. Ins. Co. et 
al. v. Pro. Ins. Co., 14 N.Y. 85; Ewell’s Evans Agency, 
14; Greenwood v. Spring, 54 Barb. 375; Neuendorff v. 
World Mut. Life Ins. Co., 69 N. Y. 389. In such a case 
he must necessarily be unfaithful to one or the other, 
as the duties which he owes to his respective princi- 
pals are conflicting and capable of faithful perform- 
ance by the same person. The plaintiff in this case 
was a bidder for the contract, and if he succeeded in 
obtaining it himself and had not the piles to fulfill it, 
he was under equal obligations to several different per- 
sons to employ their piles in its performance. Some 
or all of his principals must have been disappointed 
by him, and he would have been under the necessity 
of violating his obligations to some of his employers. 
Such conduct is violative of the plainest principles of 
morality and fair dealing, and cannot be sustained by 
a court of justice. Neither does the proof show that 
he rendered any service to the defendants in affecting 
the sale. His situation rendered him incgpable of serv- 
ing the defendants to advantage, even if he had desired 
to do so, but the evidence fails to show any effort on 
his part to sell the defendant's property. He did at- 
tempt to sell his own property or secure the contract 
for furnishing piles, but whether this was done for de- 
fendants’ benefit or not does not appear. As we have 
seen, he was under contract obligations to others as 
well as to the defendants, and it does not lie in his 
mouth to allege that he intended to defraud others 
for the benefit of the defendants. There was no evi- 
dence showing a performance by the plaintiff of the 
obligations of his contract with the defendants, and 
he was therefore properly nonsuited on the trial. 
June 1, 1886. Murray v. Beard. Opinion by Ruger, 
C. J. 


CRIMINAL LAW—LARCENY—DISTINGUISHED FROM 
CONVERSION.—A_ fraudulent conversion of the pro- 
ceeds of property placed in defendant’s hands to ena- 
ble him to procure a loan upon it, is not larceny of 
the property. June 1, 1886. People v. Cruger. Opin- 
ion by Danforth, J. 


DAMAGES—WHEN PARTY INJURED MUST LESSEN—PO- 
LICEMAN SUING FOR SALARY.—The plaintiff was a po- 
liceman in the city of Brooklyn,duly appointed to that 
office, and having entered upon the performance of 
his duties. He was attempted to be removed from 
office by the police commissioners, but upon a certio- 
rari the order was reversed, and the plaintiff restored 
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to his office. Between the order of removal and that 
of restoration he rendered no service as policeman, 
because not permitted so to do, but during the inter- 
val resumed for a time his old occupation as a machin- 
ist, and that failing, engaged in work at Schutzen 
Park, the character of which is not disclosed; and 
from these two sources earned during the period of 
his removal the sum of $500. The defendant conceded 
that plaintiff was entitled to recover the unpaid salary 
of his office, but insisted that his earnings of $500 
should be applied upon and deducted from it. The 
rule sought to be applied by the city to the claim of 
the plaintiff finds its usual and ordinary operation in 
cases of master and servant and landlord and tenant; 
relations not at all analogous to those existing be- 
tween the officer and the State or municipality. The 
rule in those cases is founded upon the fact that the 
action is brought for a breach of contract, and aims to 
recover damages for that breach or compensation for 
the servant’s loss actually sustained by the default of 
the master. That loss he is required to make as small 
as he reasonably can. His discharge without just 
cause is not a license for voluntary idleness at the ex- 
pense of the master. If hecan obtain other employ- 
ment he is bound to do so, and if he engages in other 
service, what he thus earns reduces his loss flowing 
from the broken contract. But this rule of damages 
has no application to the case of an officer suing for 
his salary, and forthe obvious reason that there is no 
broken contract or damages for its breach where there 
is no contract. We have often held that there is no 
contract between the officer and the State or munici- 
pality by force of which the salary is payable. That 
belongs to him as an incident of his office, and so long 
as he holds it; and when improperly withheld he may 
sue for it and recover it. When he does so he is enti- 
tled to its full amount, not by force of any contract, 
but because the law attaches it to the offlce; and 
there is no question of breach of contract or resultant 
damages out of which the doctrine invoked has 
grown. We think therefore it has no application to 
the case at bar, and the courts below were right in re- 
fusing to diminish the recovery by applying the wages 
earned. June 8, 1886. Fitzsimmons vy. City of Brook- 
lyn. Opinion by Finch, J. 


INSURANCE — LIFE—PROOFS OF DEATH—SUICIDE— 
BURDEN OF PROOF—CORONER'S INQUEST.—In an action 
to recover on alifepolicy the burden of proof is on 
the company to establish the defense of suicide. De- 
fendant introduced in evidence the proofs of death, to 
the sufficiency of which no question was raised, and to 
which was attached a record of a coroner’s inquest, 
showing that death was caused by suicide, the verity 
of which the plaintiff denied. No other proof as to 
the cause of death was offered. Held, that the state- 
ments were not prima facie evidence of death by sui- 
cide,and the ruling of the trial court to that effect, and 
that the burden of proof was on the plaintiff to show 
the contrary, was error. In the first place the com- 
plaint alleges and the answer admits the issuing of the 
policies, the death of E. during the life of the policies, 
that proof of his death was served upon the defend- 
ants, and demand of payment made, as set forth in 
the complaint. Sofar there was a complete case con- 
ceded, and ifthe plaintiffs’ title to recover had not de- 
pended upon their character as assignees, which was 
denied by the answer, no evidence could have been re- 
quired on theirpart. Under the first policy the obli- 
gation of the defendants became perfect in sixty days 
after the death of E., and notice and proof of his 
death. No particular form of proof was specified in 
the policy, and the only reference to itis the clause 
which thus fixes the time when the money is to be- 
come payable. No doubt the company were entitled 





to such proof as would afford reasonable assurance 
that their liability for loss existed, but where the pol- 
icy does not require specific information, nothing more 
can afterward be required. The company did how- 
ever prepare inquiries upon the points named in the 
policy, and they were answered. They had from the 
claimant the time of death, its remote and its imme- 
diate cause. They also had much other information, 
to which the terms of this policy make no allusion. 
They had from a friend of E., and from the undertaker 
who buried him, positive statements on oath as to his 
death and actual burial, and his identity with the per- 
son insured. They suggested no defect in these re- 
spects. Nor was any suggested on the trial. The 
claim was that the copy of the proceedings on the in- 
quest given, in addition to the proof required by the 
policy, made out a case of suicide, and required the 
plaintiffs to show the contrary. I can discover no 
principle upon which such a proposition can stand. 
The policy makes no provision for it. The original 
proceedings would not be evidence upon the issue. Its 
verity is not admitted by the claimant; it is denied. 
It could not have been required by the defendants; it 
was not adopted by the plaintiffs, but out of what 
must now seem ill-advised courtesy was furnished to 
the defendants at their request. It contained matter, 
which if properly substantiated, would have availed 
the defendants in maintaining an affirmative defense, 
but in no view suggested to us by the learned counsel 
for the respondents, could it, as now presented, 
change the burden from them to the plainfiffs. If by 
any process of reasoning any part could be taken as an 
admission of the plaintiffs, it must be taken as a 
whole, and so taken, is no concession of any fact, but 
a mere communication of hearsay evidence, the truth 
of which is at the same time denied, enough to put the 
defendants upon itquiry, but in itself is no answer to 
the plaintiff's claim, even in the first instance. Insur- 
ance Co. v. Newton, 22 Wall. 32, distinguished. The 
insurer raised no issue to the preliminary proofs of 
death, and they were in all respects complete without 
the statement as to the coroner’s inquest. Its con- 
tents formed no part of the representations of the 
claimants; the statements were not sworn to by them, 
nor presented as worthy of belief. They were in no 
respect bound by them. June 1, 1886. Opinion by 
Danforth, J. 


MARRIAGE—DIVORCE— FAILURE TO PROVE MAR- 
RIAGE.—In an action for divorce it is incumbent on 
the plaintiff to prove that the parties to the suit are 
husband and wife. And if the evidence given by the 
plaintiff shows that their connection at first was ille- 
gal, and that its continuance depended upon nothing 
more binding than the will of the defendant, no di- 
vorce can be decreed. That the union between the 
parties was at first illegal is conceded; if a change oc- 
curred, it was followed by no formal celebration, nor 
is there evidence of any present agreement to take 
each otherfor husband and wife, and that they ever 
passed by contract or by mutual consent from the 
state of concubinage into that of marriage is made 
doubtful by the admission of the plaintiff, proven by 
the testimony of his sister, by that of the defendant’s 
father and by other witnesses. If that testimony is 
true it is difficult to find that she herself regarded the 
connection as matrimonial, or that its continuance 
depended upon any thing more binding than the in- 
clination or will of the defendant. It is true, that he 
assumed the character of husband and she of wife, and 
reported themselves in that relation to their associates 
and others, and there was enough in their conduct 
prima facie to entitle each to the civil rights which be- 
long to the real character, but the testimony to which 
I have referred, and circumstances disclosed by 
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others, raised a conflict in evidence which we cannot, 
as an appellate court, declare to be insufficient to 
show that the assumption was unfounded. June 1, 
1886. Harbeck v. Harbeck. Opinion by Danforth, J. 


NEGLIGENCE—CONTRIBUTORY—TRIAL—CHARGE OF 
courtT.—The only ground of error alleged by defend- 
ant is the exception taken to the following phrase in 
the judge's charge: “If the train appeared to have 
stopped, then forall practical purposes and for the 
consideration of this case, it had stopped.’’ This 
phrase was followed and explained by this language: 
“If from the evidence you shall say that when this 
woman stepped out upon the platform, the train had 
stopped, or appeared to persons of ordinary intelli- 
gence and observation to have stopped, following, as it 
did, the conceded announcement, the fact that an an- 
nouncement had been made that the station had been 
approached, and by a sudden jerk, of which she had 
no warning, she was precipitated and received this in- 
jury, she has a right of action.’’ There was no error 
in the portion of the charge excepted to. The plaintiff 
was in a strange place in the night-time, and upon her 
inquiry, as the traip neared Rochester, the conductor 
informed her that she must change cars at the first 
place at which the train was stopped; that ‘ Roches- 
ter’’ would be called, and she must take the second 
right-hand train. Some time after this the brakeman 
called ‘‘ Rochester; change cars.’’ The train was then 
either stopped or slowed down, so that to her, in the 
inside of the car, ib appeared to have stopped. She 
was bound to act upon appearances, and after making 
the announcement, if the train was run so slow as to 
appear to a person of ordinary intelligence and observa- 
tion to have stopped, ordinary care for the safety of 
the passengers required the train to be so run and 
managed as not to endanger their lives, and a sudden 
jerk or start without any warning, when the passen- 
gers were upon their feet, moving toward the plat- 
form of the cars, was sufficient evidence of careless- 
ness to impose liability upon the defendant. As to 
any one in the cars when the train appeared to have 
stopped, it was the same asif it had stopped, and the 
same duty rested upon the defendant to cure for the 
safety of passengers. June 1, 1886. Bartholomew v. 
New York Cent. R. Co. Opinion by Earl, J. 


SPECIFIC PERFORMANCE—DISCRETION OF COURT— 
TRESPASS—SUBCONTRACTOR BUILDING ROAD.—Defend- 
ant purchased land of plaintiff in Orange county, ad- 
joining the Hudson river, and agreed always to keep 
a passage-way under the railway for the use of plain- 
tiffs. Held, that in view of the difficulty of construct- 
ing it, and its inutility, when constructed, it was 
within the discretion of the court in its equitable ju- 
risdiction to deny specific performance of the con- 
tract, and leaves plaintiffs to their remedy for damage 
for its breacb. (2) Defendant let a contract for build- 
ing arond, and it was sublet, and the subcontractor 
trespassed on plaintiff's land; but as it did not appear 
that the contract which defendant made with the con- 
tractor could not have been executed as made, with- 
out any interference with plaintiff's land where tres- 
passed upon, held, that defendant could not be said to 
have caused the trespass. June 1, 1886. Murtfeldt v. 
New York, W. S. & B. Ry. Co. Opinion by Earl, J. 


—>___—_. 


' ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


ATTORNEY AND CLIENT—ATTORNEY FRAUDULENTLY 
INDUCING CLIENT TO SIGN DEED—MORTGAGE BY 
FRAUDULENT GRANTEE.—Where an attorney induced 





his client to sign a deed of real estate under the im- 
pression that it was a duplicate of a lease which had 
been read to him, held, that the conveyance was void, 
and that a mortgage given by the fraudulent grantee 
was also void. It is very evident that the deed of these 
premises was not in fact the deed of the complainant. 
He never meant to execute a deed, and never knew 
that he had executed one till confronted with his sig- 
nature to the same. As was well said by Chief Justice 
Ryan, in Griffiths v. Kellogg, 39 Wis. 294, the deed, “if 
not a forgery, was akin to forgery.’’ That was a case 
where a lightning-rod agent induced a woman to sign 
a promissory note for a greater sum than she owed, by 
reading the instrument to her as of the less and real 
sum of her agreed obligation. The court said: ‘“‘The 
note in suit was as little hers as if the transaction 
between her and the lightning-rod man had not taken 
place, and he had forged the note.’? The person who 
relies upon the records for the authenticity and valid- 
ity of a deed does not stand in as favorable a position 
as a good-faith holder of negotiable paper. In this case, 
if the name of complainant had been forged by Navin 
(the attorney) without the presence or knowledge of 
McGinn, and placed upon the record, the abstract of 
title upon which defendant Tobey and his copartner 
relied would not have disclosed the forgery any more 
than it did the fraud of Navin. It seems to us that in 
order to make them bona fide holders of this mortgage, 
as against the lands of McGinn, they were bound to go 
further than the abstract, and to examine the deed. 
This they did not do. But we consider this deed 
clearly a forgery, under the best definitions of that 
offense. Bishop defines “forgery ’’ to be “the false 
making or materially altering, with intent to defraud, 
of any writing, which, if genuine, might apparently be 
of legal efficacy, or the foundation of a legal liability.” 
2 Bish. Crim. Law (7th ed.), § 525. It is the * fraudu- 
lent making and alteration of a writing to the preju- 
dice of another man’s rights.’”’ 4 Bl. Com. 247. The 
signature to this instrument is genuine, but the body 
of the deed is false, and the signing of complainant’s 
name, without knowledge of such falsity, cannot cure 
it, and make it a true and valid instrument in the 
hands of any one. A genuine signature cannot change 
the character of an instrument of this kind,unless the 
intent to do so goes with the signature. The question 
of the complainant’s negligence in signing this sup- 
posed copy of the lease, without reading it, if this is a 
forgery, as | think it is, cannot be considered in this 
case; for if the deed is in law a forgery, the question 
of good faith cannot arise. Camp v. Carpenter, 52 
Mich. 375; Austin v. Dean, 40 id. 386; De Wolf v. 
Haydn, 24 Ill. 525; Griffiths v. Kellogg, 39 Wis. 293; 
Crawford v. Hoeft, 24 N. W. Rep. 645, 653. Mich. Sup. 
Ct., July 1, 1886. McGinn v. Tobey. Opinion by 
Morse, J. 


PLEDGE OF ALIMONY FOR COUNSEL FEES.—A 
contract made between the wife and her solicitor, in 
advance of a decree for divorce and allowance of ali- 
mony, to pay one-half of what she should be awarded 
to her solicitor, is void as against public policy. The 
law has provided that allowance may be made tocarry 
on the suit, which includes whatsoever reasonable 
sums the services of the solicitor may be worth, and 
also the other expenses, as well as for her support, so 
that she shall stand before the tribunal, which admin- 
isters one Jaw alike to the husband and wife, on an 
equal and common ground with him. It would be a 
fraud upon the court who makes these allowances, based 
upon the facts before him of the husband’s ability and 
the wife's necessity, and also upon the husband who is 
called upon to pay, if the fund so decreed to the wife 
as her temporary alimony should be bartered away to 
her solicitors under the guise of ‘“ compensation " un- 
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der a private contract with the wife. The allowance 
or temporary alimony is discretionary with the court, 
and it cannot be for a moment imagined that an al- 
lowance would be made if the court was apprised that 
one-half the sum allowed for her sustenance had been 
ugreed to be paid over to her solicitors under a con- 
tract like that set up in this case. It was held in Per- 
kins v. Perkins, 10 Mich. 425, that a decree for alimony 
vests an absolute right in the wife thereto. The power 
to decree alimony is statutory and incident to the ju- 
risdiction in suits for divorce, and the statute pre- 
scribes the entire powers and regulations on the sub- 
ject. In fixing the amount and time of payment, the 
court is entitled to have all the facts which would inu- 
fluence its decision laid before it. Can it be supposed 
that the court would make an allowance to the wife 
of a gross sum for permanent alimony, to be paid by 
the husband out of his estate, if it was possessed of the 
fact that the wife had contracted to pay one-half or 
any other portion of what she should be awarded to 
her solicitor? Such contracts are against public policy 
for another reason. Public policy is interested in 
maintaining the family relation. The interests of so- 
ciety require that those relations shall not be lightly 
severed; that families shall not be broken up for in- 
adequate causes or from unworthy motives, and that 
where differences have arisen which threaten disrup- 
tion, public welfare and the good of society demands 
a reconciliation, if practicable or possible. Contracts 
like the one in question tend directly to prevent such 
reconciliation, and if legal and valid, tend directly to 
bring around alienation of husband and wife by offer- 
ing a strong inducement, amounting to a premium, to 
induce and advise the dissolution of the marriage ties 
as a method of obtaining relief from the real or fan- 
cied grievances, which otherwise would pass unno- 
ticed. Mich. Sup. Ct., July 1, 1886. Jordan v. Wester- 
man. Opinion by Champlin, J 





CONTRACT — PROVISION FOR ARBITRATION —DAM- 
AGES — PROFITS.— (1) A provision in a building con- 
tract that disputes with respect to the value of extra 
work, or of work omitted by directions of the owner, 
should be determined by arbitrators, is no bar to an 
action by the contractor for damages for a breach of 
contract by the owner in refusing to allow the con- 
tractor to do the work contracted for, and letting the 
work to another. (2) On the breach of an executory 
contract for erecting a building the contractor may 
recover as damages the profits he would have realized 
if he had been allowed to complete the contract, and 
the difference between the cost of executing the con- 
tract and the contract price furnishes the means of es- 
timating such damages. N. J. Sup. Ct., June, 1886, 
Boyd v. Meighan. Opinion by Depue, J. 


——— ILLEGAL—MARGINS.—In an action to recover 
for money advanced and services performed by a bro- 
ker for a customer, in sales of stocks, etc., bought on 
margins, it is competent to show that though the con- 
tract is apparently legal, it is in fact a mere guise un- 
der which a gambling transaction may be conducted, 
and a recovery may thus be defeated. Grizewood v. 
Blane, 11 C. B. 536; Benj. Sales, § 542; Irwin v. Wil- 
liar, 110 U. S. 499. The plaintiffs seem to assume that 
if the plaintiffs acted merely as defendant's broker in 
negotiating the contracts, and as they are suing, not 
on the contracts themselves, but for services per- 
formed and money advanced for the defendant, they 
do not stand in the same position as if seeking to en- 
force the original agreement. But as laid down in 
Irwin v. Williar, 110 U. S. 499: ** Where a broker is 
privy to a wagering contract, and brings the parties 
together for the very purpose of entering into an ille- 
gal agreement, he is particeps criminis, and cannot 
recover for services rendered or losses incurred by 








himself in forwarding the transaction. Md. Ct. App., 
May 14, 1886. Stewart v. Schall. Opinion by Ritchie, J. 


ANNUITY—DISTINGUISHED FROM COVENANT 
FOR SUPPORT.—In this case the grantor contracted for 
the payment of $200 on the first day of March in each 
and every year, commencing on the first day of March, 
1872, and thereafter, during the natural life of the 
grantor, and the release by the grantee of the interest 
he otherwise would have in the estate of the grantor 
upon his death as one of his heirs at law. This release 
was conclusive upon the grantee—Kershaw v. Ker- 
shaw, 102 Ill. 307—and the payment to the grantor of 
$200, according to the contract, would give him all 
that he bargained for and ever expected to receive. 
In the construction of deeds courts will always incline 
to interpret the language as a covenant rather than as 
acondition. Board Ed., etc., v. Trustees, etc., 63 Ill. 
204. There isnothing in the form of the language 
here employed to indicate that it was intended the 
conveyance was upon a condition subsequent. The 
words “upon condition’ do not occur, and there are 
no other words of equivalent meaning. There is no 
clause providing that the grantor shall re-enter, in any 
event; and these are the usual indications of an in- 
tent to create a condition subsequent. Shep. Touch. 
(6th ed.) 118. The rule is, a court of equity will never 
lend its aid to divest an estate for a breach of a condi- 
tion subsequent. 4 Kent Comm. (8th ed.) 134, 130. But 
where a compensation can be made in money, courts 
of equity will relieve against such forfeitures, and 
compel the party to accept a reasonable compensation 
in money. 2 Story Eq. Jur., § 1315 et seq. The lan- 
guage here is reasonably susceptible of the construction 
that the parties only intended to secure the payment 
of the $200 during the life-time of the grantor, and it 
is clear that much was intended. That was the only 
pecuniary interest the grantor had in the question of 
whether the land should be alienated or not during 
his life-time. If alienated, the grantee might not be 
able to pay the $200 per annum; but if it could not be 
alienated during his life-time, it was ample security 
for the payment of the $200. The duty to pay the 
$200 and the inability to alienate go together. It ac- 
complishes the same result, does injustice to no one, 
and is morein harmony with the general rules govern- 
ing the alienation of real property to hold that the 
grantor here retained a lien on this land for the pay- 
ment of the $200 annually, on the first day of March, 
during his life-time. The appellants took whatever 
rights they may have, with notice by the record of 
the deed of all its reservations in favor of the appellee 
(Willis v. Gay, 48 Tex. 463; S.C., 26 Am. Rep. 328) 
and so theirs are subordinate to his. Ill. Sup. Ct., 
May 15, 1886. Gallaher v. Herbert. Opinion by Schol- 
field, J. 


CRIMINAL LAW — RAPE — EVIDENCE — COMPLAINT 
MADE BY VICTIM AFTER THE ACT—EXCEPTION TO RULE 
—YOUTH OF VICTIM.—In prosecutions for rape, the 
rule of evidence admitting the fact that complaint was 
made by the victim, and excluding the complaint 
itself, ought to yield in cases where such victim is of 
tender years, and her silence is the direct consequence 
of fears of chastisement induced by threats of the de- 
fendant.. The reason of the rule admitting the fact 
that complaint was made, and excluding the com- 
plaint itself, is founded, aside from its being hearsay, 
by those courts which do not treat it as part of the 
res geste, upon the danger of allowing a designing fe- 
male to corroborate her testimony by statements 
made by herself to third persons, and the difficulty of 
disproving the principal fact by the accused. But 
some courts hold that the evidence that complaint 
was made is received merely as corroborative of the 
statement of the prosecutrix, but as a part of the res 
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geste, where they are made immediately after the out- 
rage complained of, and this is the holding of our own 
court. Lambert v. People, 29 Mich. 71; People v. 
Brown, 53 id. 533. If the complaint, made imme- 
diately after the occurrence constitutes a part of the 
res geste, it would seem that not only the fact that 
complaint was made, but the complaint made, should 
be admitted. Besides the reason upon which the rule 
of exclusion is based, namely, the difficulty of dis- 
proving the accusation, no longer exists in this State, 
where the accused is permitted to testify in his own 
behalf. Mich. Sup. Ct., July 1, 1886. People v. Gage. 
Opinion by Champlin, J. 


INJUNCTION— EASEMENT IN CAMP-MEETING GROUND. 
—Defendauts laid out a large tract of land in lots, and 
made a map thereof, exhibiting a plot marked ‘‘Camp- 
Ground,”’ whereon from time to time camp-meetings 
and other religious assemblages were held. The ob- 
ject of the enterprise of the association (which was of 
areligious character, and under the auspices of the 
Methodist denomination), was to furnish to religious 
people a place-of summer resort and residence, where 
they could have religious advantages and be sur- 
rounded by religious influences. The plot contained a 
large building in the centre, called “The Audito- 
rium,” where the most of the meetings convened. The 
complainant bought a lot fronting this plot. Different 
parts of the plot were annually leased by defendants 
to persons attending camp-meetings, who erected 
tents thereon, to live in, which remained during the 
summer and were then removed. Held, that the 
court would not, at complainant’s instance, restrain 
defendants from leasing any part of the plot to per- 
sons to erect thereon small cottages for greater con- 
venience and comfort while attending the camp meet- 
ings; and that complainant is entitled to no advan- 
tage from a map, whereon the plot is marked “ Park,”’ 
which map was made and filed after he bought his 
property. It appearsvery clearly that the intention 
of the association has been at all times to reserve the 
plot in question, for the purposes just indicated, for 
camp-meetiugs and other religious and philanthropic 
assemblies, and that while it intended to devote the 
plot to those purposes, it never intended to dedicate 
it to general public use asa park or open space for 
ventilation, prospect or ornament. If the map be re- 
garded as evidence of dedication of the plot to public 
use, that use is special for holding camp-meetings 
there. The complainant does not allege that the de- 
fendants propose to divert it from that use, but he 
complains that in such use the defendants intend to 
use it ina manner different from that in which such 
grounds were generally used at the time when he 
bought his lot. At that time the persons who re- 
sorted to that place to reside upon the ground dur- 
ing the camp-meeting season, dwelt in tents which 
were erected there. It is now proposed, for the greater 
convenience of such personsas wish to attend the 
meetings, to substitute for tents small cottages to be 
built by the owners upon the camp-ground, upon land 
to be leased to them by the association. The objec- 
tion made by the complainant to this plan is, that such 
buildings will remain permanently upon the ground 
while the tents would not be erected until at or near 
the beginning of the season, and would be removed at 
or near the end thereof. But the dedication of the 
land for camp-meeting purposes would not in itself 
preclude the use of it in any particular way 
consistent with the object. It surely would 
admit of the use of it in the most convenient 
and desirable way, and the complainant would 
have no ground of complaint solong as it was not di- 
verted from the use to which it was devoted by the 
dedication. By the plan proposed, the purposes to 





which it is claimed that the land was dedicated would 
manifestly be promoted. Lennig v. Ocean City Asso- 
ciation. Opinion by the Chancellor. 


MARRIAGE — SEPARATE ESTATE — LIABILITY FOR 
HUSBAND’S DEBTS.—Tbhe separate estate of the wife 
cannot be charged with the debts of the husband, 
even though the money be advanced upon an express 
promise, in writing, by her to pay out of a particular 
fund. This is now the provision of our statute, and it 
was the law in this State before the legislature so de- 
clared. Perkins v. Elliott, 7 C. E. Green, 127; S.C. on 
appeal, 8 id. 526; Peake v. La Baw, 6 id. 269; Arm- 
strong v. Ross,5 id. 109; Van Kirk v. Skillman, 5 
Vroom, 109. N. J. Ct. of Chan., June 3, 1886. Law- 
rence v. Warwick. Opinion by Bird, V. C. 

SUPPLEMENTARY PROCEEDINGS— PROPERTY IN 
ANOTHER STATE.— Proceedings supplementary to exe- 
cution not only perform the office of a creditor's bill, 
but have a somewhat enlarged scope and purpose. 
Flint v. Webb, 25 Minn. 263; Heroy v. Gibson, 10 
Bosw. 591. The court or judge before whom they are 
pending has as much power to apply the debtor’s 
property to satisfy the creditor’s demand as the court 
of chancery had upon a creditor’s bill, and can enforce 
such application ina similar manner. To reach, for 
that purpose, real estate lying out of the jurisdiction, 
the court of chancery could appoint a receiver, and 
compel the debtor to execute to him such conveyances 
as would be effectual to pass the real estate according 
to the law of the State or country where it was situa- 
ted Mitchell v. Bunch, 2 Paige, 606; Bailey v. Ryder, 
10 N. Y. 363. This it could do by virtue and in the 
exercise of its jurisdiction over the person of the 
debtor, and it did not thereby assume any power over 
the real estate itself. The debtor, in supplementary 
proceedings, may, in a similar manner, be compelled 
to make application of real estate beyond the jurisdic- 
tion. Sup. Ct., Minn., May 26, 1886. Towne v. Gold- 
berg. Opinion by Gilfillan, C. J. 


NEW BOOKS AND NEW EDITIONS. 


JONES’ CONSTRUCTION OF COMMERCIAL CONTRACTS. 

A treatise on the construction and interpretation of commer- 
cial and trade contracts. By Dwight Owen Jones, of the 
New York Bar. Baker, Voorhis & Co. New York, 1886. 
Pp. xl, 554. 

This is anadmirably executed work, and deserves, 
and no doubt will win its way to the front rank of 
books which are absolutely needed in a working law- 
yer’s library. The subject of contracts, covering as 
it does, most of the transactions of everyday business 
life, is one of the most important subjects in the law, 
and one which the lawyer is constantly upon for ad- 
vice and counsel. The ten chapters on Parol Evidence, 
its admissibility and effect as an aid to construction, 
will, if consulted, save much time and labor, and this 
feature alone will make the book a desideratum. 


a 


CORRESPONDENCE. 


A ComEpy OF ERRORS. 


Editor of the Albany Law Journal: 

DEAR Str—Solinus, duke of Ephesus, remarked as 
his eyes fell upon the two Dromios: ‘One of these 
men is geniuS to the other; * * * which is the 
natural man and which the spirit? Who deciphers 
them?’’ And with like astonishment, I ask concern- 
ing the case of Curter v. Wallace, reported once in 32 
Hun, 384, and again in 35 Hun, 189, which is the nat- 
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ural case and which the spirit? Who deciphers 
them? 

As first reported the judgment went for the plain- 
tiff on the opinion of Barker, J., in which Smith and 
Hardin, JJ., concurred. This was in March, 1884, at 
the General Term of the fourth department. As last 
reported, the case was decided for the defendant at 
the General Term in the fifth department in January, 
1885, on the opinion of Lewis, J., in which Barker and 
Haight, JJ., concurred. Here are two appeals from 
the same report of the same referee, and two conflict- 
ing decisions, while Justice Barker has, in Wall street 


parlance, a ‘“‘Straddle”’ on the case. ‘* Whodeciphers 
them?” 
G. H. C. 
LIBERTY, July 17, 1886. 


— —___>—___————_ 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, July 27, 1886: 

Judgment affirmed with costs—People ex rel. Mayor 
of New York, appellants, v. Dennis McCarthy, et al., 
resp'dts.— Judgment affirmed without costs—Jobn 
A. Ricker, executor, etc., respondent, v. St. Luke's 
hospital, appellant.——Judgment affirmed with costs 
—Delia E. Pittman v. Henry Johnson, executor, ete. 
—Judgment affirmed with costs—Margaret Ken- 
nedy, administratrix, etc., appellant, v. Manhattan 
Ry. Co., respondent. 

Adjourned to meet in the Capitol in Albany the first 
Monday in October. 


————¢— 


NOTES 


The Tribune powerfully asks, ‘‘ When, oh, when will 
Jecent citizens put their shoulders to the wheel and 
sweep away in a body these corrupt municipal 
leeches?’’ 


Not only are railway conductors and brakemen ex- 
pected to pronounce the English language distinctly, 
but in a recent Maryland case it was held that ‘‘ they 
are presumed and required to have the ordinary 
senses, especially in so responsible a condition as the 
conductor of a railroad train. They certainly are pre- 
sumed and required to have the ordinary eye-sight, so 
that they can distinguish between a man in the vigor 
of his life, and a woman ina state of pregnancy, and 
accompanied by young children.”’ 


On Monday, in the course of the trial of an action be- 
fore Mr.Justice Field, a witness, who spoke with a very 
strong American accent, declined to be sworn until he 
was paid for having been kept here in England awaiting 
this trial for two and a-half years. The learned judge 
asked, ‘“‘ What sum is it youclaim?’’ Witness—* £450, 
judge.”’ Mr. Justice Field —‘** Will you give your evi- 
dence if the plaintiff's solicitors undertake to pay you 
such a sum as the court shall determine to be fair and 
reasonable?’’ Witness—‘‘I guess that depends on 
what the court decides.”’ A solicitor’s clerk was here 
called and proved the service. The witness, address- 
ing the clerk in indignant tones, said: “Is that the 
way you serve suopenas ina British court? Coming 
up and shoving a bit of blue paper into my face, the 
contents of which I don’t know, and which I have not 
read. Do you wear no badge to show your authority ? 
Why, Mr. Judge, I didn’t know who he was. Didn’t 
know him from a row of beans!’’ After some discus- 
sion, Mr. Justice Field retired to consult another 
judge. On his return he said: ‘This is a most excep- 


tional case; neither my learned brother nor I have 








ever known the like. For here we have a foreigner— 
in the sense that he resides without our jurisdiction— 
refusing to give evidence as agreed, and he evidently 
has been detained in this country for a long time, at 
the request of the plaintiffs, and so has been prevented 
from earning, he states,£15 a month. This is his 
story, and I have here no means of trying such a ques- 
tion, nordo I intend todo so. If I thought fora mo 
ment (addressing the jury), gentlemen, that this man 
was refusing to give hisevidence for any contemptu- 
ous reasons I should not hesitate, but would follow the 
usual course in such cases, and commit him. But Ido 
not think that he is so acting, and under all the pecu- 
liar circumstances of this case, I decline to imprison 
this man unless counsel can give me some authority 
upon which I canact. As counsel could not cite any 
authority, the witness escaped. — London Law Times. 


It will be remembered that several letters recently 
appeared in these columns under the heading, “‘ Kiss- 
ing the Book.’’ They arose from the circumstance 
that a medical witness, when giving evidence in the 
Divorce Court, objected to kiss the book presented to 
him, on the grounds, that as the two previous wit- 
nesses were Common prostitutes, he might incur a risk 
of infection. Simultaneously, several medical wit- 
nesses in different parts of the country made a similar 
objection, the difficulty in each case being eventually 
got over by the witness being permitted to kiss the 
open book. Mr. John Patterson, J. P., of Liverpool, 
has recently addressed a letter to one of the local 
daily papers, in which he calls attention to the act of 
Parliament which is stillin force, and which runs as 
follows: “1&2 Vict., ch. 105, 14th Aug. 1838. Be it 
declared and enacted’ That in all cases in which an 
oath may lawfully be and shall have been adminis- 
tered to any person, either as a juryman, ora witness 
or a deponent in any proceeding, civil or criminal, in 
any court of law or equity in the United Kingdom, or 
on appointment to any office, employment, or on any 
occasion whatever, such person is bound by the oath 
administered, provided the same shall have been ad- 
ministered in such form and with such ceremonies as 
such person may declare to be binding; and every 
such person, in case of willful false swearing, may be 
convicted of the crime of perjury in the same manner 
as if the oath had been administered in the form and 
with the ceremonies most commonly adopted.’’ Mr. 
Patterson contends from this that any Presbyterians 
may claim to be sworn as their coreligionists in Scot- 
land and Ireland are, with uplifted hand. We have 
taken some pains to ascertain the law upon this point, 
and find that not only is this true, but also that any 
native of Scotland or other country where the oath is 
administered with uplifted hand may claim to be 
sworn in asimilar manner. And moreover any per- 
son who declared that that is the method of taking the 
oath which he considers binding may claim to be 
sworn, be his or her nationality or religion what it 
may. Allthat is required by the court is that an oath 
shall be taken before it. It willthus be seen that all 
those witnesses who object to the kissing of the same 
boek can avuid doing so, provided they declare that 
by holding up the right hand while the words of the 
oath are repeated they consider themselves duly 
sworn. Whether this may lead to the universal adop- 
tion of the Scotch oath remains to be seen, but there 
can be no second opinion as to its being preferable to 
the present mode adopted in England. Even if the 
risk of infection were remote, the successive handling 
and kissing the book by a number of witnesses is, to 
say the least, an uncleanly practice. Should any ob- 
jection be taken by the court to a wholesale prefer- 
ence for the uplifted band, perhaps each witness: will 
be permitted to bring his own testament.—Lancet. 
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CURRENT TOPICS. 





HE Chicago Leyal News publishes an answer by 
Mr. E. T. Merrick, of New Orleans, to the cir- 
cular of the committee of the American Bar Associ- 
ation on the delay and uncertainty of judicial ad- 
ministration. Mr. Merrick is opposed to codifica- 
tion; not much in favor of juries; and is in favor 
of dividing the Supreme Court into three sections 
of five each. On all points but the last we differ 
from him. We agree with him however that nine 
jurors should pronounce the verdict in civil cases, 
On codification he says: ‘‘ But according to my 
reading and observation the transition from the 
elastic system of principles, resting on pure reason, 
to a system of positive law, is marked at first by a 
liberal interpretation corresponding more to the 
equity of the older system. But little by little, 
from veneration or some other motive or cause, the 
words of the statute law are considered of more sanc- 
tity,and come to be more rigorously executed, until at 
last it is thought that it is of more importance that 
the law should be strictly observed than that equity 
should be done. You tie your timid or least learned 
judges with toughened withes, which they neither 
have the wisdom to untie nor courage to break. 
How often have the judges felt constrained to en- 
force statutory laws, against which their sense of 
justice revolted? Jta lex scripta est is a broad shield 
for indolent and unlearned men. It seems to me 
that during the present age of investigation and in- 
vention, in which new industries are developed and 
new discoveries are being made almost daily, and 
immensely numerous and valuable objects are 
brought within the domain of jurisprudence for ad- 
judication, it is much better to leave it to wise 
judges to select from the great storehouse of prin- 
ciples which admit of an infinitude of exceptions, 
such as are fitting the new subjects brought for 
their determination, than to leave it to less experi- 
enced men who happen to have the power as legis- 
lators to freeze principles into rigidity. But the 
important reason why the great body of our com- 
mon law should not, in my opinion, be reduced to 
codes, is that it would ultimately produce a greater 
divergence in the jurisprudence of the different 
States than now exists. At present we have the judges 
of all our States building up one homogeneous system. 
The opinions of the courts of every State are exert- 
ing an influence, more or less, on the courts of 
every other State on all questions arising under the 
common law, and hence the uniformity of the law 
as administered everywhere. This condition of 
things would cease to exist so soon as each State 
should reduce its laws to acode. Instead of in- 


quiring what principle of law controls this case, it 
would be what does the New York or Massachu- 
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setts Code prescribe? * * * Every new code, 
whenever adopted, in my opinion, ought to have a 
special enactment contained in it, requiring the judges 
to recede from the words of the law whenever they lead 
to injustice or great inconvenience ; for it seems pre- 
sumptuous in any body of men to attempt to regu 
late by absolute terms future affairs and rights re- 
specting things, the existence and relations of which 
they cannot possibly foresee.” The italics are our 
own. It seems to us incorrect to talk about a pres- 
ent ‘‘homogeneous system,” for not only do the 
various States differ widely between one and an- 
other, but they are inconsistent and varying with 
themselves. The italicized recommendation seems 
to us the worst we ever heard. Would the writer 
or any one else dream of making such a recom 
mendation in reference to a statute? Then why in 
respect to a code? And what about the boasted 
doctrine of stare decisis ? 


Appended to the Forty-ninth Annual Report of 
the managers of the State Lunatic Asylum at Utica, 
for the year 1885, is a remarkably interesting paper 
on ‘‘Insanity: its frequency, and some of its pre- 
ventable causes.” We do not discover the author- 
ship, but infer that it is Doctor Gray's. The aw 
thor gives the following case interesting to lawyers: 
‘*A lawyer telegraphed me from Syracuse that he 
would be at the asylum ata certain hour. I was 
absent in the city when the telegram came, and 
when he called, being told this, he left. Two days 
afterward I got a telegram from him at Albany say- 
ing he would call again ata given hour, and re- 
questing me to have Governor Seymour and Judge 
Denio meet him. He came at the appointed hour, 
and said to me, ‘I called yesterday to consult you 
because I have for some time past felt so strangely 
that I thought I might be out of my mind, but I 
have just been to Albany and argued an important 
case before the Court of Appeals, and feel satisfied 
that I do not need advice.’ I saw from his manner 
and speech that he was very insane, and said to him, 
‘you seem to me to be very insane now.’ He said, 
‘well, perhaps I am excited. I have been at times 
irrational, I know, but for the most part I am ra- 
tional.’ Soon afterward he was brought to the asy- 
lum, and declared himself to be president of the 
United States, and finally said that he was the ruler 
of the Universe. Judge Grover, of the Court of 
Appeals, said to me that he had heard his ‘ argu- 
ment,’ which was partly a fourth of July oration, 
and partly an attack on the courts, and that he was 
an insane man. Rarely indeed at this point will ef- 
forts to reason with them change their ideas. No 
matter what philosophy may teach as to conscious- 
ness and recognition of surroundings, the majority 
of men and women in a state of insanity are inclined 
to believe what they see and feel and think in ordi- 
nary life.” The writer ranks the use of alcohol and 
opium by adults, and tobacco and over-study among 
the young, as the chief promoters of insanity. He 
thinks that ‘religion or religious fervor does not 
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cause unbalance of mind any more than politics or 
political fervor.” Ile attributes much of the insan- 
ity among women to overwork when bearing and 
rearing children. We are inclined to attribute 
much of the insanity among the agricultural class 
to overwork and underfeeding — working till the 
body is cramped and deformed, and living on pork 
and molasses and the like. Suicide, the essayist 
attributes largely ‘‘to a lowered sense of honor and 
personal responsibility, and loose views in regard to 
the future life.” His conclusion is: ‘‘ Insanity is 
only a bodily sickness which disturbs mental action, 
and that taken in its inception it is very amenable 
to treatment; that insanity is born only of ill- 
health. Like fire that a pail of water may quench 
in the beginning, but neglected may defy all means, 
so it is with this disease, but with this difference 
in its favor, that every man and woman has within 
reach the means of timely avoidance or prevention. 
* * * A man who abandons himself is inevita- 
bly lost. When he begins to listen to pity and to 
pity himself, he not only becomes pusillanimous, 
but a helpless and hopeless drift-wood in the cur- 
rent of appetite. If he would accomplish any thing 


for himself he must, in his sober moments, rise to 
the dignity of asserting: I am still a man, and will 
be my own master.” 


The question of the propriety of employing de- 
coys and detectives is becoming very important. 
In the pending trial of the Chicago anarchists de- 
tective testimony is produced, although it does not 
yet show any evidence of decoying. In alluding to 
the Preller case the New Jersey Law Journal for 
July says: ‘‘If the life of the prisoner is so care- 
fully guarded by the law that neither judge nor 
counsel may compel him to make an answer that 
criminates himself, if no confession can be received 
that is made to an officer in fear of punishment or 
for hope of favor, is it right that a man acting as 
agent of the prosecutor should obtain a confession 
from a prisoner in jail by deception and through 
hope of escape? Is it not abominable that a man 
acting on the part of the State and assisting in the 
administration of the law should pretend to com- 
mit a crime, impose upon the grand jury by the 
connivance of the prosecutor, be solemnly tried 
and convicted and be sent to jail as a criminal, and 
be placed in the same cell as the prisoner whose 
confession was wanted, and then, as in this Preller 
case, obtain the confidence of the prisoner, and by 
pretending to help him obtain false witnesses, ex- 
tract from him the story of his crime, and having 
got it, be released and appear on the witness stand 
in his character as officer on the trial of the prisoner 
for murder, and repeat the confession which secures 
his conviction?” And the Washington Law Reporter 
observes: ‘‘In the Nardello trial in our own court 
we have a case of the detectives’ testifying to a con- 
fession alleged to have been made by the Italian 
prisoner, a man who could speak only a few words 
of English. One of the detectives claimed that the 
prisoner had confessed to him his participation in 





the crime with which he was charged, while he was 
being conveyed to the jail heavily manacled in a 
wagon, and while he was being jeered at, reviled 
and insulted by a number of his countrymen who 
had surrounded the vehicle. Justice MacArthur 
very strongly reprehended the extorting of a con- 
fession at such a time and under such circumstances, 
The learned judge was undoubtedly right in con- 
demning such a practice, yet this was a less extreme 
case than that of Preller. Another far more repre- 
hensible practice that detectives are wont to engage 
in is exemplified in cases where they aid and induce 
the commission of crime. The books contain many 
such cases. Some person is suspected of an evil in- 
tent, and the detectives, be it because of a desire to 
gain a reputation, or because of a mistaken idea of 
their duties, make it possible for the criminally dis- 
posed to carry their intentions into effect, instead 
of preventing or taking such steps as would be 
likely to prevent the commission of an unlawful act, 
which they could well do, being forwarned. There 
1s no law to punish a man for entertaining criminal 
intentions so long as he refrains from committing 
an unlawful act, and it should be the endeavor of 
officers of the law to prevent, as far as possible, the 
carrying into execution of evil intentions, instead 
of making the way clear for the perpetration of a 
crime. As a learned judge in Saunders v. People, 
38 Mich. 218, says: ‘Human nature is frail enough 
at best, and requires no encouragement in wrong- 
doing. If we cannot assist another, and prevent 
him from violating the laws of the land, we should 
at least abstain from any active efforts in the way of 
leading him into temptation. Desire to commit 
crime and opportunities for the commission thereof 
would seem sufficiently general and numerous, and 
no special efforts would seem necessary in the way 
of encouragement or assistance in that direction.’ 
We are not exaggerating when we state that a large 
proportion of the detective methods are not looked 
upon with favor by members of the bar and people 
generally, and as the learned judge in the case 
above quoted says: ‘The encouragement of crimi- 
nals toinduce them to commit crimes in order to get 
up a prosecution against them is scandalous and 
reprehensible.’ ” 
snarls 


NOTES OF CASES. 


N People v. Steubenvoll, Mich. Sup. Ct., July 8, 
1886, 28 N. W. Rep. 883, it was held that 
where one chases another with intent to catch him 
and slap his face, and draws a pistol with intent to 
fire in the air and scare the fugitive, and accideut- 
ally shoots and kills him, the offense is man- 
slaughter. Campbell, C. J., and Morse, J., dissent. 
The court said, Champlin, J.: ‘‘It thus appears 
from his testimony that he meant to do two things, 
both of which were unlawful: 1. He chased the 
deceased with intent to slap him in the face, or in 
other words, to do him bodily harm. 2. He meant 
to shoot his pistol —a deadly weapon, loaded with 
powder and ball—in the air for the purpose of 
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scaring the boys. Under such circumstances, if 
death of a person ensues from the act the crime is, 
at least, manslaughter, whether he intended to kill 
the person or not. It seems to me that it would be 
monstrous to hold that the respondent is not le- 
gally responsible for such criminal carelessness as 
his own story shows he was guilty of. Can it be 
that human life has come to be so cheap that it can 
be sacrified without provocation, and the slayer go 
unpunished, because he did not intend to take life 
by his rash or careless act? And yet such was the 
effect of the respondent’s requests to charge the 
jury above quoted. Mr. Bishop, in his work on 
Criminal Law, says: ‘It is reasonable to hold that 
where one uses a deadly weapon without justifica- 
tion he evinces a disregard for human life and 
safety amounting to malice.’ Was there any justi- 
fication for the use of the deadly weapon in this 
case? Assuredly not. Its use was uncalled for 
and wanton. The boy chased and killed was but 
fifteen years old. He had committed nocrime, and 
respondent had no right to lay violent hands upon 
him — much. less to shoot him. In the case of 
State v. Smith, 2 Strob. 77, the prisoner fired a pis- 
tol at a person on horseback merely to frighten his 
horse, and caused it to throw its rider, and the ball 
caused the death of another person. The offense 
was held to be murder. Mr. Justice Evans, in de- 
ciding the case, said: ‘If the prisoner’s object had 
been nothing more than to make Carter’s horse 
throw him, and he had used such means only as 
was appropriate to that end, then there would be 
some reason for applying to this case the distinc- 
tion that where the intent ’was to commit only a 
trespass or a misdemeanor, the accidental killing 
would be only manslaughter.’ The above case, in 
many of its features, is quite similar to this. The 
occurrence happened after dark. A crowd had as- 
sembled in the street, among whom was the pris- 
oner. Two children had been sent upon an errand, 
and meeting the crowd had climbed upon the fence 
and sat there. Carter rode by upon horseback. 
The prisoner discharged his pistol, and accidentally 
hit and killed one of the children. The prisoner 
said that he did not know the child was there, and 
would not have hurt him for the world if he had 
known it. Again, being asked, when he said he 
did not mean to kill the negro: ‘ Well, who did 
you mean to kill?’ He hesitated, and said: ‘ Really, 
I did not intend to kill anybody. I shot at that 
d—d mulatto, but did not intend to kill him.’ 
Again, he said: ‘I shot with this intention: to 
make Carter’s horse cut or caper, and throw him 
down; and I thought I had elevated the pistol high 
enough to be out of danger.’ And again: ‘I de- 
signed a frolic, to scare Carter or his horse, and 
thought I had raised the pistol so as not to hit any- 
body.’ In this case, if the object of respondent 
was simply to frighten the boy, the means used 
were entirely inappropriate for the purpose. If 
that had been his only object his giving chase 
seems effectually to have accomplished it, for they 
were fleeing from him; and for what reason other 





than-affright? The people’s testimony showed that 
the respondent made threats, and had deliberately 
taken his pistol from his pocket while behind 
the tree, and that he pursued, and deliber- 
ately took aim and fired the fatal shot. I 
think there was testimony in the case that 
would have justified the court in submitting 
it to the jury whether the respondent was not guilty 
of murder in the first degree. Adverting again to 
decided cases: It has been held that where a parent 
corrects his child, if the correction exceeds the 
bounds of due moderation, either in the measure of 
it, or in the instrument made use of for that pur- 
pose, it will be murder or manslaughter, according 
to the circumstances. Rex v. Cheeseman, 7 Car. & 
P. 455; Anonymous, 1 East, P. C. 261; 1 Hale, P. C. 
455; Foster, 262. In Wigg’s case, 1 Leach, 378, a 
boy having the care of some sheep suffered some of 
them to escape through the hurdles of the pen, and 
the master, seeing the sheep escaping, ran toward 
the boy, threw a stake at the boy, which hit and 
killed him. The jury, under the direction of the 
court, found the master guilty of manslaughter. In 
the case of Rex v. Sullivan, 7 Car. & P. 641, a lad, 
in frolic, without meaning to harm any one, took 
the trapstick out of the forepart of a cart, in conse- 
quence of which it was upset, and the carman, who 
was in it putting in a sack of potatoes, was thrown 
backward on some stones and killed. The lad was 
held to be guilty of manslaughter. So it was held 
that where one whips a horse on which another is 
riding so that it springs out, and runs over and 
kills a child, he is guilty of manslaughter. 2 Bush, 
Crim. Law, § 693. It is also manslaughter, if on a 
sudden quarrel between two persons, a blow in- 
tended for one of them accidentally falls upon athird, 
whom it kills. Pex v. Brown, 2 Leach, 135; 1 East 
LP. C. 231, 245, 274. Mr. Bishop says: ‘It appears 
to be a doctrine of the courts that if parties become 
excited by words, and one of them attempts to chas 
tise the other with a weapon not deadly, he will be 
held for manslaughter, though death is unintention- 
ally inflicted.’ Vol. 2, § 704. And when a man 
discharges a gun at another’s fowls in mere wanton 
sport, he commits, if he accidentally kills a human 
being, the offense of manslaughter, while his in- 
tended act is only a civil trespass, 2 Bish. Crim. 
Law, § 692. In State v. Roane, 2 Dev. 58, it was 
held the firing of a gun simply for the purpose of 
frightening another, by which shooting death is 
produced, is manslaughter. In this case the pris- 
oner’s counsel requested the court to charge the 
jury ‘that if the defendant did not intend to kill, 
but only to frighten the deceased, they should 
find him not guilty of any offense,’ which was re- 
fused; and the judge charged that if the defendant 
discharged his gun in a careless, negligent and 
heedless manner, and thereby caused the death of 
the deceased, he was guilty of manslaughter, al- 
though he did not intend to kill. Held, no error. 
And in People v. Fuller, 2 Parker, C. C. 16, it was 
held that where one carelessly discharged a gun 
into the street in the night time, and shot deceased 
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unintentionally, not knowing he was there, it was 
manslaughter. Mr. Bishop formulates the doctrine 
to be drawn from the adjudicated cases as follows: 
‘If an act is unlawful, or is such as duty does not 
demand, and of a tendency directly dangerous to 
life, however unintended, it will be murder. But 
if the act, though dangerous, is not directly so, yet 
sufficiently dangerous to come under condemnation 
of the law, and death unintended results from it, the 
offense is manslaughter; or if it is one of a nature 
to be lawful, properly performed, and it is per- 
formed improperly, and death comes from it unex- 
pectedly, the offense still is manslaughter.’ 2 Bish. 
Crim. Law, § 689. Applying the principle to be 
deduced from the cases referred to, and the doctrine 
above laid down, to the case under consideration, 
and viewing the transaction in the light of the most 
favorable circumstances shown by the testimony, 
the act of respondent in killing the lad was man- 
slaughter.” See note, 31 Am. Rep. 606. 





In Parkinson v. Brandenburgh, Minn. Sup. Ct., 
June 11, 1886, 28 N. W. Rep. 919, it was held that 
where a statute provides that it shall take effect 
‘“‘from and after its passage,” in computing the 
time when it takes effect the day of its passage is to 
be excluded. The court said: ‘‘ Undoubtedly the 
great weight of authority is to the effect that a 
statute which is to take effect ‘from and after its 
passage’ takes effect upon the day of its passage. 
Arnold vy. United States, 9 Cranch, 104; Matthers v. 
Zane, 7 Wheat. 211; Mallory v. Hiles, 4 Metc. (Ky.) 
58; People v. Clark, 1 Cal. 406. The reason usu- 
ally assigned for this is that it is in accordance with 
the general rule that when a computation of time is 
to be made from an act done, the day on which the 
act is done is to be included. Arnold v. United 
States, supra ; Mallory v. Hiles, supra. And yet 
the general and now prevailing rule is that where 
the computation of time, as prescribed in statutes, 
is to be made from an act done, the first day — that 
on which the act is done — is tobe excluded. Sedg. 
Const. St. 356; Smith Comm., § 616; Bigelow v. 
Willson, 1 Pick. 485. How this rule is to be recon- 
ciled with that suggested in Arnold v. United States 
and Mallory v. Hiles, supra, we have never been able 
clearly to understand. It may well be doubted 
whether any inflexible rule can be laid down as of 
universal application to all classes of causes. The 
word ‘from’ may, in vulgar use, and even in strict 
propriety of language, mean either ‘inclusive’ or 
‘exclusive.’ It must always depend upon the con- 
text and subject-matter whether it shall be inciu- 
sive or exclusive of the terminus a quo. Pugh v. 
Duke of Leeds, Cowp. 719. It seems to us that the 
words ‘ from and after,’ as used by the Legislature 
in this connection, are words of exclusion. And if 
a day is to be deemed an indivisible point of time, 
and in accordance with the general rule, fractions 
of aday disregarded it logically follows that the 
day of the passage of the act should be excluded. 





The expressions ‘from its passage’ and ‘from the 
] g 





day of its passage,’ like the expressions ‘from the 
date’ and ‘from the day of the date,’ are synony- 
mous (Bigelow v. Willson, supra; Pugh v. Duke of 
Leeds, supra), and if a day is an individual point of 
time there can be no distinction between a compu- 
tation from an act done and a computation from 
the day on which the act was done. It therefore 
seems to us that when a Legislature declare that an 
act shall take effect * from and after its passage,’ or 
‘from ard after the day of its passage,’ it may be 
fairly presumed that they use these terms as exclu- 
sive of the day of the passage of the act. This fur- 
nishes a certain and convenient rule, which avoids 
serious practical difficulties resulting from holding 
that the day of the passage of the act is to be in- 
cluded. Some of the authorities which hold that 
such a statute takes effect on the day of its passage 
take the position that it is to be deemed in force 
from the earliest moment of that day, and that any 
inquiry as to the exact hour of its passage is inad- 
missible. Jn re Welman, 20 Vt. 654; Mallory v. 
Hiles, supra. But it would seem wrong in princi- 
ple that laws designed as rules of conduct should 
be, by a mere legal fiction, made retroactive, even 
for a fraction of aday. To avoid this result, the 
tendency now is to hold that the statute takes ef- 
fect only from the exact moment of its approval, 
and that when necessary to determine conflicting 
rights courts of justice will inquire as to the exact 
hour of its passage. In re Richardson, 2 Story, 571; 
People v. Clark, supra ; Louisville v. Savings Bank, 
104 U.S. 409. The objection to this is that while 
all right in theory it is difficult of application in 
practice. There is usually no satisfactory means of 
ascertaining the exact hour at which the executive 
approved any given statute. The question must 
generally be decided on mere conjecture, or by in- 
dulging in presumptions, as in Kennedy v. Palmer, 
6 Gray, 316. It certainly does not seem fit or 
proper that the time of the commencement of a law, 
whenever the question arises, should be left to de- 
pend upon the uncertainty of parol proof, or upon 
any thing extrinsic to the law itself and the au- 
thenticated recorded proceedings in passing it. 
By excluding the day of the passage of the act, and 
holding that it takes effect at the beginning of the 
following day, all these practical difficulties are 
avoided, and a rule established which is not 
only certain and convenient, but as we think, en- 
tirely in accord with recognized canons of con- 
struction. It is also in harmony with the usual 
method of computing time in other cases. We 
therefore see no good reason for receding from the 
rule laid down in Duncan v. Cobb, 32 Minn. 460.” 





COMMON WORDS AND PHRASES. 
BUTTING.—‘‘ Doubtless it is true that the 
words bounding and abutting have no such in- 
flexible meaning as to require the lots assessed or 
injured to touch the improvement, though the usual 
meaning of the words is that the things spoken of 
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do actually adjoin. Without entering very much 
into the origin of the word abutting, it is sufficient 
to say that according to Latham it does not imply 
that the things spoken of are ‘necessarily in con- 
tact,’ and to the same effect see Webster, Worces- 
ter and Murray.” Cohen v. Cleveland, 43 Ohio St. 
190. 

Account.— In Nelson v. Board of Commissioners of 
Posey County, 105 Ind. 287, it was said: ‘‘The 
word ‘account’ has no very clearly defined legal 
meaning. In Rensselaer Glass Factory v. Teid, 5 
Cow. 587, 593, Sandford, C., said: ‘An account is 
no more than a list or catalogue of items, whether 
of debts or credits.’ The primary idea of ‘account’ 
is some matter of debt and credit, or of a demand 
inthe nature of debt and credit between parties, 
arising out of contract, or of a fiduciary relation, or 
some duty imposed by law. It is none the less an 
account that all the items of charge are by one per- 
son against another, instead of being a statement of 
mutual demands of debit and credit, provided the 
charges arise out of contract, express or implied, or 
from some duty imposed by law.” 

Baance. --‘‘It may be true that the word ‘bal- 
ance,’ in the sense of residue or remainder, is not 
considered elegant English, but in this country it is 
very often used in that sense, and there is no diffi- 
culty in understanding what the testator meant by 
the phrase ‘ balance of my estate.’ In one of his 
definitions Worcester gives the sense in which it is 
understood: ‘The remainder of any thing, as the 
balance of an edition,’ etc. ‘No particular form of 
words is required to pass aresiduum, It is suffi- 
cient if the testator’s intention to include every 
thing not otherwise disposed of is shown.’ 2 Wms. 
Exrs. 1310. ‘The balance of my estate’ held to be 
aresiduary clause. Skinner v. Lamb, 3 Ired. 155;” 
Lopez v. Lopez, 23S. C. 258. 

Cut.—In United States v. Leatherberry, 27 Fed. 
Rep. 606, it was held a violation of section 2461 of 
the Revised Statutes to box and chip trees growing 
on the public domain, for turpentine purposes. The 
court said: ‘‘It is admitted in this case that the 
trees were not severed or felled, and that the only 
cutting was what is known as boxing and chipping 
the trees, in order to extract the gum or sap for 
turpentine or resin. The counsel for the defendant 
moves the court to exclude the evidence of the 
plaintiff, as it does not make out an offense against 
the law. I am however of the opinion that the 
motion must be overruled. The object and purpose 
of the statute (section 2461) is to protect the public 
timber. This purpose would, in a great measure, 
be defeated should the view of defendant’s counse] 
prevail. The language of the statute is ‘cut, or 
procure to be cut; or aid or assist or be employed 
in cutting,’ etc., ‘with intent to export, dispose of, 
use or employ the same in any manner whatsoever 
other than for the use of the navy of the United 
States.’ Certainly cutting the timber in order to 
extract its gum and sap for one’s private use is cut- 
ting it with intent to use and employ it in a man- 
ner gther than for the navy of the United States.” 








Famity.— Where a single man, twenty-five years 
of age, resides in Kansas, and his father and mother 
and unmarried sister reside in Illinois, and the son 
has not resided with his father and mother and un- 
married sister for about seven years, held, that he is 
not a part of his father’s family within the meaning 
of the exemption laws. Zimmerman v. Franke, 34 
Kans. 650. 

Funps.— Means all resources, and not merely 
cash. Miller vy. Bradish, Iowa Supreme Court, 
June 21, 1886. The court said: ‘*One material 
question is as to the meaning of the word ‘funds,’ 
and in the foregoing statute. Counsel for the ap- 
pellant contend that it means ‘cash on hand,’ and 
it is said that when one is in funds to meet all obli- 
gations it would not be understood that such funds 
consisted of notes and accounts and real estate; and 
Bouvier’s Law Dictionary and Webster are referred 
to. That such is the restricted meaning of the 
word, and that it should be so construed in some 
cases will be conceded. But it is quite clear that 
it has a broader meaning, and in some cases should 
be construed to include property of every kind, 
when such property is specially contemplated as 
something to be used or applied in the payment of 
debts. The word ‘funds’ occurs twice in the fore- 
going statute, and as first used it undoubtedly 
means that if the property of the corporation be 
diverted, and any one is thereby injured, the per- 
son causing such diversion will be liable to the pen- 
alties provided in the statute. As thus used the 
word means and includes something more than cash 
on hand. It evidently means all the resources of 
the corporation, and no suflicient reason has been 
given why it does not mean the same thing when it 
is used the second time in the same section of the 
Code. ‘Diversion of funds’ and ‘ insufficient 
funds,’ in so far as the meaning of the word ‘ fund’ 
is concerned, must, it seems to us, be construed to 
mean precisely the same thing. A corporation may, 
we think, lawfully declare and pay a dividend, al- 
though it does not have cash on hand to pay all its 
liabilities. Necessarily this must be so, for there is 
not a National bank in the State that has been in 
business over a year that has at any time cash on 
hand sufficient to pay all its liabilities.” 

HasitvuaL Drunkarp.—In Walton v. Walton, 
34 Kans. 195, it is said: ‘‘A precise definition of this 
expression applicable to every case cannot well be 
given. It is true, as argued by the defendant, that 
a man may drink occasionally to excess, and yet 
not be an habitual drunkard; but to constitute him 
one it is not necessary that he should be constantly 
under the influence of intoxicating liquors. A man 
may be an habitual drunkard even though there be 
intervals when he entirely refrains from the use of 
intoxicating drinks. But before he can be regarded 
as such it must appear that he drinks to excess so 
frequently as to become a fixed practice or habit 
with him. From the facts found by the court it 
appears that the defendant could not resist the 
temptation of drinking to excess whenever he had 
an opportunity to obtain liquor. And where a per- 
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son indulges in the practice of becoming intoxi- 
cated whenever the temptation is presented, and 
the opportunity is afforded him, it may safely be 
said that he is an habitual drunkard within the 
meaning of the statute relating to divorce. Lud- 
wick v. Commonwealth, 18 Penn. St. 172; State v. 
Pratt, 84 Vt. 223; Magahey v. Magahey, 35 Mich. 
210; Blaney v. Blaney, 126 Mass, 205.” 

Hovusenotp Goops.—In Smith v. Findley, 34 
Kans. 316, the question was whether potatoes, ba- 
con, vinegar and salt are to be considered house- 
hold goods within a contract of carriage. The 
court said: ‘‘ Bouvier defines household goods to 
mean ‘every thing of a permanent nature (that is, 
articles of household which are not consumed in 
their enjoyment) that are used or purchased, or 
otherwise acquired by a person for his house, but 
not goods in the way of his trade, Plate will pass 
by this term, but not articles of consumption found 
in a house, as malt, hops or victuals,’ Vol. 1, p. 
758, Abbott gives a like definition. Law Dict., 
vol. 1, p. 575. Worcester calls the furniture of a 
house and utensils convenient for a family ‘house- 
hold stuff.’ The evidence tended to show, and the 
jury found as a fact, that a part of the bacon, salt 
and vinegar transported in the car Findley sold, or 
endeavored to sell, after his arrival in Minneapolis. 
Under all the facts of the case we think that the 
phrase ‘household goods’ does not include the 
potatoes, bacon, etc.” 

Inroxicants.— Not an equivalent of ‘ intoxicat- 
ing liquors.” Jnre M’Laughlin, Vt. Sup. Ct., July 
6, 1886. 

Necessary ApPENDAGE.—In Creager v. Wright 
School Dist., No. 9, Mich. Sup. Ct., June 27, 1886, 
it was held that a fence was a necessary appendage 
to a school-house. The court said: ‘‘It was a line 
fence, and therefore presumably necessary to be 
built. It comes within the same category as a well, 
wood-house, or a privy, and has been held a neces- 
sary appendage in Hemme v. School District, 30 Kans. 
877; S. C., 1 Pac. Rep. 104. While it is not an an- 
nexation to the school-house, it can certainly be 
considered an accessory to it. The word ‘ append- 
age,’ as used in our school statutes, does not mean 
simply the school apparatus to be used inside the 
building; nor do I think it can be limited to such 
articles as brooms, pails, cups, etc., but must be 
construed in a broader sense, as it has in other 
courts, to include fuel, fences, and necessary out- 
houses,” 

PEeppDLER, MercHaAntT.— In City of Kansas v. Col- 
lins, 84 Kans. 434, it was held that ‘‘where an 
agent, such as is usually denominated a ‘drummer’ 
or ‘commercial traveler,’ simply exhibits samples of 
goods kept for sale by his principal, and takes or- 
ders from purchasers for such goods, which goods 
are afterward to be delivered by the principal to 
the purchasers, and payment for the goods is to be 
made by the purchasers to the principal on such 
delivery, such agent is neither a peddler nor a mer- 
chant; nor will a single sale and delivery of goods 
by such agent, or by any other person, out of the 





samples exhibited, or out of any other lot of goods, 
constitute such agent or other person a peddler or a 
merchant.” 

PropucE.—In Mayor v. Davis, 6 W. & S. 279, 
the court said: ‘‘Swine, horses, neat cattle, sheep, 
manure, cordwood, hay, and many other things not 
more savory, would be out of place in a market- 
house for the sale of poultry, vegetables, fruit, eggs, 
milk, butter, lard, and other provisions for the 
mouth; yet they are strictly the produce of the 
farm; much more so indeed than beef, which 
though it comes like every thing else primitively 
from the soil, is as much a manufactured article as 
leather, cloth or charcoal. The ox is the produce 
of the farm; beef is the produce of the slaughter- 
house and shambles. It is manufactured by the 
professional skill of the artisan, whose business is 
as distinct from that of a farmer as is that of a flax- 
dresser or a wool-comber. That the farmer some- 
times works up his own raw materials cannot pre- 
vent it from taking a new denomination from the 
additional labor expended on it. The versatility so 
conspicuous in the American people often makes 
him his own weaver; yet it follows not that his 
linsey-woolsey, though cut from his own sheep, is 
the less manufactured, or the less improperly de- 
nominated the produce of his farm. The blending 
of trades does not change the nature of the wares. 
When the farmer slaughters his own ox the beef is 
not the less the product of the slaughter-house.” 
And it was held that beef is not the ‘‘ produce of a 
farm.” In State v. Borrowm, 23 Miss. 477, the court 
took judicial notice that cotton is a “product or 


commodity.” 
————_+ —___—_- 


BANKS — CERTIFIED CHECK — NEGLIGENCE IN 
COLLECTION. 

SUPREME COURT OF ILLINOIS, May 15, 1886. 
Drovers’ Nat. Bank oF Unron Stock YaArps, ILt., 
v. ANGLO-AMERICAN PACKING & PROVISION Co. 

In the case of acertified check, the bank certifying the check 
is primarily liable for its payment, and it is negligent in 
a bank or agent for collection of such check to send it to 

the certifying bank itself for payment. 


opinion states the case. 


Sleeper & Whiton, for appellant. 
Page & Booth, for appellee. 


ScHOLFIELD, J. Assuming, first, that appellant is 
not chargeable with knowledge of the existence of any 
other bank than that of Wright & Messmore, at Ca- 
dillac, Michigan; and second, that all the informa- 
tion it had, or could reasonably obtain at the time in 
respect to the financial standing of Rice & Messmore, 
was that they were solvent—were Rice & Messmore 
suitable agents to whom to transmit the certified check 
for collection after it was placed by appellee in appel- 
lant’s possession? We do not think it is of much con- 
sequence whether appellant took the check as pay- 
ment on account, or for the purpose merely of collec- 
tion; for in either view it is entitled to show that the 
check, if it has discharged its duty by an effort to col- 
Ject it, has availed nothing. Nor do we regard the 
evidence that certain banks in Chicago were in the 
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habit of transmitting checks Soiiasias on other iain to 
those banks for collection, as affecting the present 
question. That evidence hardly comes up to the re- 
quirement of this court in regard to proof of a com- 
mon-law custom, as laid down in Turner v. Dawson, 
50 Ill. 85, and subsequent decisions of like import; but 
if itdid, that custom does not include cases in which 
certified checks are sent for collection to the banks by 
which they are certified. In the case to which the 
evidence relates there is no primary liability on the 
part of the bank to which the check is sent; but in 
the case of a certified check the bank is primarily lia- 
ble for its payment. So far as affects the present ques- 
tion, its position is precisely what it is where it makes 
its promissory note, bond, or other evidence of origi- 
nal indebtedness. Bickford v. First Nat. Bunk, 42 Ill. 
242, et seq. 

The samé person cannot be both debtor and creditor 
at the same time, and in respect of the same debt. 
How then can he, who is debtor, be at the same time, 
and in respect of the same debt, the disin- 
terested agent of the creditor? Can it be said to 
be reasonable care, in selecting an agent, to select one 
known to be interested against the principal—to place 
the principal entirely in the hands of his adversary? 
The interest of thecreditor, when his debt is failing, 
is that steps be taken promptly,and prosecuted with 
vigor, to collect his debt. Butatsuchatime the in- 
clination of the creditor quite often, and it may be, 
sometimes his interest too, is to procrastinate. The 
debtor may often be interested in bringing about a 
compromise with his creditors whereby his debts may 
be discharged for less than their face. But the cred- 
itor, whose debt can all be collected by legal proceed- 
ings can never be interested in producing that result. 
Surely it could not be held reasonable care and dili- 
gence in an agent holding for collection the promissory 
note given by one individual to another individual, to 
send the promissory note to the maker, trusting to 
him to make payment, delay it, or destroy the evi- 
dences of indebtedness, and repudiate the transac- 
tion, as his conscience might permit. If this would 
not be held to be reasonable care and diligence, why 
should the same conduct be held to be reasonablecare 
and diligence when applied to a bank? 

It is to be borne in mind appellant was not com- 
pelled to accept this check for collection. It assumed 
the burden voluntarily, and it ought to have known 
that the certified check was not delivered to it merely 
to have it exchanged for the draft of Rice & Messmore 
on some other bank; forif this had been desired, it 
ought to have known that appellee would have ob- 
tained such a draft instead of the certified check. If 
appellant had nocorrespendent or agent at Cadillac, 
through whom to make collection, it should have so 
informed appellee, and then acted on the directions of 
appellee. This would haveimposed no hardship, and 
would have protected all. Itis true that when appel- 
lee placed the check in the hands of appellant, it. was 
to be presumed that it was intended that appellant 
should collect by the ordinary and usual mode of col- 
lecting in such cases; but neither from facts proved, 
nor as a matter of law, was it to be inferred that the 
check was to be surrendered to Rice, & Messmore to 
use their pleasure as to the time and manner, of pay- 
ment and the dispositiow of, the check. , If appellant 
was willing to take the step, without special stipula- 
tions, appellee was authorized to assume therefrom 
that it was able to collect, and that it had a Propet 
agent, through whom to do it promptly. 

Indig y. City Bank, 80,N., Y, 106, cited by counsel for 
appellant, ig entirely different, it its material facts 
from, that in the present case, ag We conceive. There 
the bank owed no primary duty to pay. The note was 
sent to it for collection, not from itself, but from the 








maker of the note. Its liability was solely that of an 
agent for collection. 

In the recent case of Merchants’ Nat. Bank v. Good- 
man, 2 Atl. Rep. 687, the Supreme Court of Pennsyl- 
vania however lay down the rule directly the opposite 
of that laid down by the New York Court of Appeals 
in Indig v. City Bank. The suit there involved the 
question whether the bank on which the check was 
drawn was a suitable agent to which to transmit the 
check for collection. And the court held that it was 
not. Thecourt among other things said : ‘* We think 
the principle may be stated asa true one, as the plain- 
tiffs counsel have presented it, that no firm, bank cor- 
poration or individual can be deemed a suitable agent 
incontemplation of law,to enforce in behalf of an- 
other a claim against itself. The only safe rule is to 
hold that anagent with whom a check or bill is depos- 
ited for collection must transmit it to a suitable agent, 
to demand payment in such manner that no loss can 
happen to any party, whether he is depositor and in- 
dorser or the indorsee and holder. * * * We inter- 
pret the cases to which we have referred as estab- 
lishing the rule of transmission to a suitable corre- 
spondent or agent, to mean that such suitable agent 
must, from the nature of the case, be some one Other 
than the party who is to make the payment. By no 
otherrule can the rights of indorsers be protected, if 
it is the interest of the party who is to make payment 
to hinder, postpone or defeat payment. This imposes 
no hardship on the institution undertaking to trans- 
mit for collection, which can always protect itself by 
stipulating that special instructions by the depositor 
shall be given, which will save the collecting bank 
from allrisk or peril.” 

It is unnecessary to say that we concur in these 
views any further than they are applicable to the 
facts before us. 

We find no cause to disturb the judgment below, 
and it is therefore affirmed. 


—_.—____—. 


SURETY — CONTRIBUTION — SUBROGATION TO. 
ADVANYAGE GAINED BY ONE OVER 
ANOTHER. 

SUPREME COURT OF INDIANA, JUNE 5, 1886; '' 
SANDERS V. WEELBURG.* 

Where a surety pays a judgment against his principal, and 
upon execution sale procured by, himself purchases * the 
principal’s property at a, comparatively nominal price, 
his co-surety may show, in bar.of an action for contritu- 
tion, that such property, at its fair value, was ‘mote than 
snfficient to satisfy such judgment. 

APERAL from, Marion Circuit Court... The opinion 

states the facts. ! : 


A. F. Denny, for appellant. 
Ayres & Brown, for appellee. 


Howk, ©. J. 'This.was.a elaim in favor of the, ear 
pellant, and against the appellee. as the, executrix, of 
the last will of Henry Weelburg, deceased. ,The,¢]aim 
was founded on a judgment which it, was alleged; that 
one Will F..A, Beruhamer, administrator, etc; recov- 
ered on the 29th day of: January, 1$79, in.,the,.Marion 
Superier, Court, agaiust one Frederick Weelburg, as 
principal, and against the appellant,and. the appellee, 
executrix,) etc., as co-suneties, for the sum of $1,997.20, 
and, bearing(interest at eight. per ceut: per annum. |The 
appellant stated in his claim or eom plaint, that asoue 
of suchico-sureties, oujand before the 9th day of April, 
1879, be paid on said judgment the; aggregate sum of 


*7 N. E. Rep. 573. 
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$1,811.50, ‘‘ in full of the balance of said judgment, in- 
terest and costs,” and the execution then outstanding 
as to him was returned satisfied; that on the 10th day 
of April, 1879, au execution was issued on said judg- 
ment in favor of the appellant as such co-surety, and 
delivered to the sheriff of Marion county; that by vir- 
tue of said execution the sheriff, on April 16, 1879, lev- 
ied on certain property of Frederick Weelburg, the 
principal in said judgment, which property the sheriff, 
ou April 26, 1879, sold to the appellant for the sum of 
3378,.of which sum, after the payment of costs, there 
was credited on the judgment the sum of $359.52; that 
on May 1, 1879, by virtue of the same execution, the 
sheriff levied on certain real estate and leasehold in- 
terests of Frederick Weelburg, the principal in said 
judgment, which property the sheriff, on May 31, 1879, 
sold to the appellant for $50, of which sum, after the 
payment of costs, there was credited on the judgment 
the sum of $43.20; that on July 14,1879, the sheriff 
sold, on the same execution, to the appellant, for the 
sum of $28.29, certain personal property of Frederick 
Weelburg, the principal in said judgment, of which 
sum $21 was credited on the judgment; aud that on 
April 2, 1880, the execution was returned, ‘‘ No other 
property found of Frederick Weelburg, principal in 
the judgment, whereon to levy.” 

Upon the foregoing facts, the appellant claimed that 
there was due him, by way of contribution from the 
appellee, executrix, etc., as his co-surety in the above- 

’ described judgment, the sum of $700, and eight per 
cent per annum interest thereon afterthe 15th day of 
March, 1879. The cause was tried by a jury, and a 
general verdict was returned for the appellee, the de- 
fendant below. Over the appellant’s motions for 
judgment in his favor on the special findings of the 
jary, and for a new trial, the court rendered judgment 
for appellee on the general verdict. 

The appellant has assigned as errors the following 
decisions of the Circuit Court: (1) In permitting the 
cause to be tried by a jury, over his objections; (2) in 
overruling his motion for judgment in his favor on the 
special findings of the jury, notwithstanding their 
general verdict; and (3) in overruling his motion for 
a new trial. We will consider and decide the several 
questions presented by these alleged errors in the or- 
der of their statement. 

(Omitting other points.) 

« 3. The important and controlling questions in this 
cause arise under the third alleged error, namely, the 
overruling of appellant's motion for a new trial. In 
this motion many causes are assigned for such new 
trial, consisting chiefly of alleged errors of law occur- 
ring at the trial. There is but little, if any, contro- 
versy between the parties and their counsel, as we un- 
derstand them, in regard to the actual facts of this 
case; but the controverted and disputed questions be- 
tween them are, for the most part, in relation to the 
rules of law or equity which are applicable to such 
facts, and which must govern and determine their 
rights and liabilities respectively. We will consider 
aud decide these controverted and disputed questions 
without special reference to any of the causes assigned 
by appellant in his motion for a new trial. 

Appellant shows in his complaint, as we have seen, 
that he and the appellee were co-sureties of one Fred- 
erick Weelburg, as principal debtor, in a certain judg- 
ment rendered against all of them on January 29, 1879, 
in and by the Svperior Court of Marion county; that 
on April 9, 1879, appellant paid the balance then due 
of such judgment, interest and costs, to-wit, the sum 
of $1,811.50; that on the next day, April 10, 1879, an ex- 
ecution was issued on such judgment in favor of the 
appellant, as such co-surety, and delivered to the sher- 
iff of Marion county; that by virtue of such execution 
such sheriff offered and sold to appellant certain prop- 





erty of the principal debtor, on April 26, 1879, for $378, 
and on May 31, 1879, certain real estate and leasehold 
interests of such principal debtor for $50, and on July 
14, 1879, certain personal property of the principal in 
such judgment for $28.29; and that on April 2, 1880, 
such execution was returned, “No other property 
found of Frederick Weelburg, principal in. such judg- 
ment, whereon to levy.’’ On such several sales to ap- 
pellant his complaint shows that he paid the costs, 
and credited the remainder of his several bids on the 
judgment. After his several purchases of the property 
of Frederick Weelburg, principal in such judgment, 
and after he had credited the judgment with the net 
amounts of his several bids for such property, as stated 
in his complaint, appellant filed his claim herein to re- 
cover of the appellee, as his co-surety in such judg- 
ment, by way of contribution, the sum of $700, and in 
terest thereon at the rate of eight per cent per annum 
from and after March 13, 1879. 

It is claimed on behalf of the appellant that he pur- 
chased the property of the principal in the judgment, 
at public sales thereof by the sheriff of the county, 
where all parties, the appellee included, had the right 
to appear and bid therefor; that he had the lawful 
right to purchase such property at such sales, and as 
no one would or did bid more therefor than he, to pur- 
chase the same at and for the amounts of his several 
bids, without regard to the actual value thereof; and 
that having so purchased such property, he cannot be 
required to account therefor, even to the appellee, as 
his co-surety, at its actual value, or at any greater 
value than the aggregate amount of his several bids. 
On the other hand, it is claimed on behalf of the ap- 
pellee, that as she was the co-surety of appellant in 
such judgment, equity, good conscience, and fair deal- 
ing exacted of him the utmost good faith in his trans- 
actions with her in relation to the judgment, and in 
connection with the property of the principal in such 
judgment; that as the judgment was a common bur- 
den to her and appellant as such co-sureties, so the 
property of the principal in the judgment became and 
wasacommon fund for the benefit and protection 
alike of each and both of them; that-by suing out and 
delivering to the sheriff of the county au execution on 
such judgment in appellant’s favor, he acquired a 
security for the payment of the judgment by the lien 
of the execution on the property of the principal 
therein, which security inured to the benefit and for 
the protection of the appellee as his co-surety ; that by 
appellant's acts in procuring forced sales of such prop- 
erty of the principal in the judgment, and in becom- 
ing a purchaser thereof at prices relatively nominal, 
the value of such security became and was largely de- 
preciated, if not wholly lost; and that by means of the 
premises appellant became and was justly chargeable 
with the fair and reasonable value of such security to 
the appellee, as his co-surety, in the equitable adjust- 
ment of appellant’s claim herein to contribution. 

These conflicting claims of the parties respectively 
involve, as it seems to us, the entire merits of the con- 
troversy in this cause. If appellant is right in his 
claim or contention, as we have heretofore stated it, 
the general verdict for appellee is wrong, and the judg- 
ment thereon cannot stand, but must be reversed, be- 
cause the record before us clearly shows that the case 
was tried below upon a theory which antagonizes and 
is irreconcilable with appellant’s claim or contention. 
If, on the other hand, appellee’s claim or contention, 
as it is heretofore stated, is the correct one, as we 
think it is, the general verdict is right upon the evi- 
dence, and the judgment below must be affirmed. 

It is abundantly shown by the evidence in the rec- 
ord that the fair and reasonable value of the property 
of the principal in the judgment, which was levied upon 
and sold by the sheriff upon the execution in favor of 





THE ALBANY LAW JOURNAL. 


109 








appellant, and of which he became the purchaser, as 
aforesaid, largely exceeded in the aggregate the full 
amount due him on such judgment, of principal, in- 
terest and costs. Appellant having fully paid and sat- 
isfied the judgment to the judgment creditor or 
plaintiff, by means of such payment, acquired at the 
time a cause of action against the appellee as his co- 
surety in such judgment; but in his suit on such cause 
of action it is clear, we think that under our law he 
could not recover of the appellee any more than she 
was ‘‘equitably bound to pay.’’ Prima facie, appel- 
lee, as the co-surety of appellant, was liable to him for 
the one-half of the sum paid by himtothe judgment 
plaintiff in satisfaction of such judgment; but this 
prima facie liability was subject to reduction by what- 
ever sums could be realized from the property of the 
principal in such judgment. The property of the prin- 
cipalin the judgment was a common fund for the 
benefit and protection of both the sureties alike, the 
appellee as well as the appellant. By this payment of 
the judgment to the judgment plaintiff, appellant be- 
came and was practically at least the owner thereof. 
and was fully authorized to sue out execution thereon 
for his own use under the provisious of section 1214, 
Rev. Stat. 1881. The judgment was then a lien on the 
real estate and chattels real of the principal therein; 
and when on the next day after his payment of such 
judgment, appellant sued out an execution thereonin 
his own favor, and delivered the same to the sheriff of 
the county, he thereby acquired a valid lien on all the 
personal property of such principal. These liens upon 
the real and personal property of the principalein the 
judgment were a security which appellant had ac- 
quired and held as aforesaid; but such security inured 
in equity to the benefit and for the protection of the 
appellee as the co-surety of appellant in such judg- 
ment. 

In Sheld. Subr., § 143, the law on the subject under 
consideration is thus stated: ‘‘ When one of two or more 
sureties obtains, in any manner, a security for the pay- 
ment of the debt, he does this for the benefit of all 
the sureties. He is a‘trustee for his co-sureties as to 
such security, and is held for them to the duties which 
arise from that relation, and must do no act, nor vol- 
untarily omit to do any act, by which such security 
will be depreciated or lost; but must faithfully apply 
it to the payment of the debt, or he will be chargeable 
to his co-sureties with the amount of the security in 
the adjustment of their proportions of the debt.” 

The language quoted and the doctrine declared ure 
fully supported by the numerous authorities cited in 
the foot-notes by the learned author. 

In Hall v. Robinson, 8 Lred. 56, it was held by the 
Supreme Court of North Carolina that an action for 
contribution is an equitable one, ‘‘in which nothing 
can be recovered but what, ex wquo et bono, the de- 
fendant ought to pay.’’ The court say: ‘*The relief 
between co-sureties in equity proceeds upon the 
maxim that equality is equity; and that maxim is but 
a principle of the simplest natural justice. Is isa 
plain corollary from it that when two or more embark 
in the common risk of being sureties for another, and 
one of them subsequently obtains from the principal 
an indemnity or counter-security to any extent, it in- 
ures to the benefit of all.” 

In Owen v. McGehee, 61 Ala. 440, it was held by the 
Supreme Court, that whenever persons stand in such 
relation to a common burden that contribution be- 
tween them may be compelled, neither can speculate 
on the common liability, and whatever benefits or ad- 
vantages are acquired by one, in dealings with the 
common creditor, inure equally to the benefit of all. 

In Schmidt v. Coulter, 6 Minn. 492, it was held by the 
Supreme Court of Minnesota that where one of two or 
more co-sureties obtains, in any manner, a security 





for the debt, he holds it for the benefit of all the other 
sureties; and if by any act or omission on his part 
such security becomes depreciated or lost, he will be 
chargeable with the amount of such security in an ad- 
justment with his co-sureties of their several propor- 
tions of the debt. 

So in Comegys v. State Bank, 6 Lud. 357, it was held 
by this court that sureties are entitled to the benefit 
of all securities which have been taken by any one of 
them to indemnify himself against their joint liabili- 
ties. Story Eq. Jur. (13th ed.), § 499, et seq. 

Where one surety obtains a security, it inures at 
once to the benefit alike of himself and his co-surety. 
He cannot deal with such security to his own advan- 
tage, aud to the prejudice of his co-surety, without 
consulting the latter and without his assent. He oc- 
cupies the position of a trustee for his co-surety, and 
cannot deal with the fund, to the prejudice of the lat- 
ter, without his authority or consent. In such case, 
where thesurety has it in his power, for his own ad- 
vantage, to sacrifice the common fund, which in good 
conscience he is bound to protect, the general doc- 
trine is that he will be permitted to avail himself of 
any such advantage to his own profit, and to the loss 
and detriment of his co-surety. We do not decide in 
this case that appellant did not have the right to sue 
out execution on the judgment,and procure the sale by 
the sheriff of the principal's property, for this right he 
clearly had. What we do decide is,that if the appellant. 
at such sales, purchased the property of the principal 
at comparatively nominal prices, and then sued his co- 
surety for contribution, she had the right, in bar of 
such suit, toshow, as she did, that such property, at 
its fair value, was more than sufficient to satisfy such 
judgment. 

Applying the law as we have stated it to the 
case under consideration, as made by the evi- 
dence appearing in the record, we are of opinion that 
the jury reached a right conclusion in their general 
verdict. The cause seems to have been fairly tried on 
ita merits, and a right result was arrived at, we think, 
in the Cireuit Court. In such a case, errors in rela- 
tion to the instructions, if any were committed, would 
not authorize the reversal of the judgment; for our 
statute imperatively requires ‘‘ where it shall appear 
to the court that the merits of the cause have been 
fairly tried and determined in the court below,” that 
the judgment shall not ‘be stayed or reversed in 
whole or in part.” Sec. 558, Rev. Stat. 1881; Norris v. 
Casel, 90 Ind. 143; Ledford v. Ledford, 95 id. 283; 
Daniels v. McGinnis, 97 id. 549; Perry v. Makemson, 
103 id. 300. 

Our conclusion is that the court committed no 
available errorin overruling defendant’s motion fora 
new trial in this cause. 

The judgment is affirmed with costs. 





——--+ 


INSURANCE—MARINE—INJURY TO DONKEY 
ENGINE. 


ENGLISH COURT OF APPEAL, MAY 23, 1886. 


HAMILTON V. THAMES & MERSEY MARINE Ins. Co.* 

A steamer was insured by a policy in the ordinary form on 
the ship and her machinery, including the donkey engine. 
The donkey engine was employed in the ordinary course 
of navigation in pumping water into the boilers, and in 
consequence of a screw valve which should have been 
open, being either by negligence or by accident closed, 
the water was forced into the air chamber of the donkey 
engine, which was split open. 


*17 Q. B. Div. 195. 
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Held, by Lindley and Lopes, L.JJ. (Lord Esher, M. R., dis- 
senting), that the injury was a peril insured against, un- 
der the general words of the policy. 


CTION on an insurance policy. The head-note 
shows the facts. 


Sir C. Russell, A. G., and Sir R. E. Webster, Q. C. 
(French, Q. C., and Synnott, with them), for defend- 
ants. 


Cohen, Q. C., Myburgh, Q. C. (J. Gorell Barnes, with 
them), for plaintiffs. 


Lopgs, L. J. This action was brought by the plain- 
tiffs to recover from the defendants a sum of 6l. 5s. for 
a loss under a policy upon the steamship Inchmaree. 
The facts are set out in a special case. 

In consequence of undue pressure of airand water 
the chamber of the donkey engine burst. This don- 
key engine at the time was being used for the pur- 
poses of the voyage and in the ordinary course of navi- 
gation. The question is whether the bursting of the 
donkey engine was a peril insured against by the 
policy. 

Weare unable to distinguish this case from that of 
West India Telegraph Co. y. Home and Colonial Jus. 
Co., 6 Q. B. Div. 51. In that case it was held that the 
explosion of the boiler of a steamer was a peril insured 
against by a marine policy similar in form to the pol- 
icy in this case. The facts in that case are very like 
the facts here. Theship was lying in port, and her 
master having received orders to proceed to sea, 
weighed anchor. After making some fifteen revolu- 
tions the engine was stopped to allow of the vessel's 
head canting round, and within afew minutes of the 
engine being sostopped the port boiler burst, gutting 
the middle of the ship and blowing up her decks. 
Upon examination it was found that the bursting was 
due to the reduction of the shel) of the boiler, and 
that such reduction was due chiefly to the action of 
bilge-water upon its external surface, and to the accu- 
mulation of sediment in the inside. Lord Selborne 
and Cockburn, C. J., held that the explosion was a 
peril within the general words with which the specifi- 
cation of the risks insured against includes: ‘‘And all 
other perils, losses and misfortunes that have or shall 
come to the subject-matter of this insurance.”” The 
present master of the rolls came to the same conclu- 
sion, but not by the same process of reasoning. The 
ground of his decision was that ‘fire’ being one of 
the enumerated perils, explosion was so much ejusdem 
generis with fire as to come within the general words. 
He says “unless the word ‘fire’ had been one of the 
particular terms in this policy, I could not have seen 
that the loss by explosion was like any of the other 
perils which are enumerated.” 

We entirely agree with the judgment of Lord Sel- 
borne and Cockburn, C. J., but we venture to doubt 
if the master of the rolls is right in attaching so much 
importance to the mention of ‘fire’? in the enumer- 
ated perils. We are of opinion that if the word had 
been omitted, the explosion would have been within 
the general words. On principle and on authority the 
judgment of Lord Selborne and Cockburn, C.J., seems 
right. ‘ 

We assume that the bursting of the chamber of the 
donkey engine is not a “ peril of the sea,”’ and that it 
is not within the meaning of any other of the enu- 
merated perils, but the question is whether it is cov- 
ered by the concluding words: ‘ All the perils, losses, 
and misfortunes that have or shall come to the hurt, 
detriment, or damage of the aforesaid subject-matter 
of insurance, or any part thereof.” 

It is material to consider what is the true construc- 
tion to be placed on these general words. 

In Cullen v. Butler, 5 M. & 8. 461, the vessel was lost 





by being fired into by mistake. It was held that the 
loss was covered by the general clause. Lord Ellen- 
borough, C. J., said: ‘‘ The extent and meaning of the 
general words have not yet been the immediate sub- 
ject of any judicial construction in our courts of law. 
As they must be considered as introduced into the 
policy infurtherance of the objects of marine insur- 
ance, and may have the effect of extending a reasona- 
ble indemnity to many cases not distinctly covered 
by the special words, they are entitled to be consid- 
ered as material and operative words, and to have the 
due effect assigued to them in the construction of this 
instrument, and which will be done by allowing them 
to comprehend and cover othercases of marine dam- 
age of the like kind with those which are specially 
enumerated and occasioned by similar causes.” 

In Phillips v. Barber, 5 B. & A. 161, damage done to 
a vessel in a graving dock for repairs, by being blown 
over by the wind, was held within the general clause, 
and damage by the explosion of the boiler in Perrin v. 
Protector Ins. Co., 11 Ohio, 147, so also injury sus- 
tained by the accidental breaking or giving way of the 
tackle and supports, whereby the vessel was supported, 
in being moved from a dock where she had been 
hauled up for repairs. Deveaux v. J’ Anson, 5 Bing. 
N. C. 519. 

Surely if the cases above cited come within the gen- 
eral clase, it would be unreusonable to hold that a 
bursting of a part of the machinery connected with 
the motive power necessary for the navigation of the 
vessel was not covered. Lord Selborne said in West 
India Telegraph Co. vy. Home and Colonial Jns. Co., 6 
Q. B. Div. 51: ‘‘What the winds are to a sailing ves- 
sel, steam is to a steamer; and it is as reasonable that 
marine insurers should bear the risks incident to a 
navigation by that kind of power, whether from ex- 
cess of pressure on the boiler or from defect of safety 
valves, or from neglect or mismanagement, making 
that dangerous which otherwise would not be so, as 
that they should bear losses occasioned by excessive 
pressure of winds and defects or mismanagement of a 
ship's sails or tackle.’’ Every word quoted is applica- 
ble to this case. We have no hesitation in holding 
that the bursting of the chamber of the donkey engine 
used for the purposes of the voyage in the ordinary 
course of navigating the ship is ejusdem generis with a 
peril of the sea and a loss covered by the general 
clause. 

If the ship had been a sailing ship, and a spar, when 
she was getting under sail in port, had fallen on the 
deck and had been broken, surely it would have been 
a loss within the policy. We are unable to distin- 
guish that case from the present. 

We do not think that the general words include all 
losses that may happen during a voyage by accident, 
but we thiuk the general words cover all losses inci- 
dent to the navigation of a vessel during her voyage, 
inclusive of losses arising from negligence or improper 
management, because they are ejusdem generis with 
perils of the sea. 

In our opinion the judgment of the court below was 
right, and the appeal must be dismissed. 

Appeal dismissed. 

LorpD EsHER, M. R. I have the misfortune, I un- 
derstand, of differing from my brethren on the ques- 
tion of insurance law raised in this case. 

There was an insurance on the ship and machinery 
separately insured, the policy being in the form of 
that in the case of West /ndia Telegraph Co. v. Home 
and Colonial Jns. Co.,6 Q. B. Div. 61. An injury hap- 
pened to part of the machinery, and it has been held 
that the plaintiffs are entitled to revover on the ground 
that there was a loss within the terms of the policy. 
It appears thatthere was a donkey engine, one em- 
ployment of which was to work a donkey pump, to 
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pump water from the sea, or otherwise, into the 
boiler. Now the donkey engine was working the don- 
xey pump, water was taken upinto the water cham- 
ber ofthe pump, and by reason of a valve being stop- 
ped (whether by accident or negligence is wholly im- 
material), the pressure of the water upon the air 
chamber split it. Nothing happened to the donkey 
engine, there was no escape of steam, there was noth- 
ing but the pressure of cold water splitting the air 
chamber, and that is the only damage done. 

The question is whether that is a loss which can be 
brought within the terms of the policy. Now the 
policy is very much iu the ordinary form, it has spec- 
ially enumerated perils, the first of which is perils of 
the sea; it has a great many other enumerated perils, 
and then it has the ordinary general clause as to other 
perils. Now what is the true construction of such a 
policy in England? It seems to me that the rule of 
construction has been laid down and acknowledged 
and admitted to be clear law from the time of Lord 
Ellenborough downward. Lord Ellenborough con- 
strued the term ‘‘perils of the sea,’’ and held that 
those words do not include in an English policy all ac- 
cidents which may happen on the sea to the ship, orall 
accidents which may happen in the course of the navi- 
gation, but are confined to perils which are caused by 
more than usual force of the sea, or the wind, or the 
elements acting upon the ship. That is “ perils of the 
sea;’’ and an accident toa ship or goods by “ perils of 
the sea’’ must be the immediate result of some action 
of the elements. In order to cover other perils other 
words were added to the policy from time to time, and 
always at the end there was the larger clause. 

The next rule of construction which was laid down 
by Lord Ellenborough was that those general words 
cannot be construed asif they stood alone, that they 
only include accidents, not precisely and exactly de- 
scribed by the particular words, but accidents of the 
same kind as one or other of those enumerated. That 
being so, the only question is whether as a matter of 
fact anybody can say that this accident is of the same 
kind as any of the accidents specifically mentioned in 
the policy. 

Now in the case of West /ndia Telegraph Co. v.Home 
and Colonial /ns. Co., 6 Q. B. Div. 51,the accident seems 
to me to have been materially different. The accident 
there was that the steam in the boilers burst them, 
and so thesteamescaped into the ship, blew up the 
deck, and wrecked the ship. There, with considerable 
difficulty, I came to the conclusion that an explosion 
of steam getting into the ship and destroying the ship 
was sufficiently like the effects of fire upon a ship—and 
fire was one of the terms of the policy—to bring the 
case within the general words. I am perfectly willing 
to say, that in coming to that conclusion of fact I went 
to the verge of imagination. I should not be sur- 
prised, on the contrary, I think I should willingly ac- 
quiesce, if that view of that case were overruled. But 
this is no more like an explosion to my mind than if 
you were to kick a hole inthe boiler. Here there is 
nothing but the force of the water pumped in, and 
there being no escape, bursting the chamber, and the 
injury to the chamber is just the same as if it were 
broken from the outside. The water might have been 
forced into the chamber without any steam being used 
at all; by a pump used witha handle or a wheel, or 
somehow by hand labor, and it would have had pre- 
cisely the same effect. How that can, within the 
reasonable imagination of anybody, be likened to an 
accident happening to a ship by reason of the ele- 
ments I cannot see. It seems to me to be wholly un- 


like the “ perils of the sea” as hitherto construed. If 
you construed the words “perils of the sea” to in- 
elude any accident which may happen to a ship in the 
ordinary course of navigation, of course this cause is 





within those terms, but so to construe those words is 
to construe them in a way which has been over and 
over again overruled. 

Then it was argued that the general words cover all 
losses incident to the navigation of a vessel during the 
voyage. If that be true, then it seems to me that all 
the preceding words in the policy might as well be 
struck out as of no effect. I cannot accede to that view, 
Then it is said that the general words cover all losses 
incident to the navigation of the vessel during the 
voyage, because all losses incident to the navigation 
of the vessel during the voyage are of the same kind 
as losses by “ perils of the sea.” It seems to me that 
this isto break away from the recognized, decided 
meaning of the words “ perils of the sea.” 

For these reasons I cannot agree in this case, which 
to my mind goes much further than the case of West 
India Telegraph Co. v. Home and Colonial Ins. Co., 6 
Q. B. Div. 51, that there was a loss within any of the 
terms of the policy. In my opinion therefore that case 
does not cover the present, and the assured have suf- 
fered a loss which is not within the policy. 

I will say one word as to what the court are being 
enticed into doing. It is well known that the under- 
writers and the assured are neither of them willing to 
alter the words of the policy, and they, doubting 
whether the words will cover any particular case, try 
to entice the court into altering the interpretation of 
the words of the policy by altering the rules of con- 
struction, which are as applicable to a policy of insur- 
ance as to every other contract. I decline to go one 
step in that direction. If parties want to cover new 
losses, it is their business to find the words which are 
to cover them, and they have no right to try to draw 
the courts into a process of interpretation which has 
been ignored and declined as long as I can recollect 
any thing about the law. 

[See 33 ALs. Law Jour. 389.—Eb.] 


—_——_o—____. 


CARRIER—PASSENGER—BAGGAGE DELIVERED 
TO PORTER TO ACCOMPANY PAS- 
SENGER. 


ENGLISH COURT_OF APPEAL, APRIL 13, 1886. 


Buncu y. GREAT WESTERN Ry. Co.* 


The female plaintiff arrived at a station on the defendants’ 
railway forty minutes before the starting time of her 
train. She had a bag and two other articles of luggage, 
which a porter took into the station. She saw the two 
latter labelled. and told the porter she wished the bag to 
be put in the train with her, and asked if it would be safe 
to leave it with him. He replied that it would be quite 
safe, andshe then weut to meet her husband and get a 
ticket. They returned together in ten minutes and 
found that the two labelled articles had been put into the 
van but that the bag was not forthcoming. At the trial 
the judge found that the porter had been neg- 
ligent in not being in readiness to put the bag into the 
carriage on thereturnof the female plaintiff, and that 
the defendants were liable for its loss. Held (by Lord 
Esher, M. R., and Lindley, L. J., Lopes, L. J., dissen- 
tiente), that there was evidenceto warrant the judge in 
finding that the bag was intrusted to the porter for the 
purpose of the transit,and not to be taken charge of 
while the journey was suspended, and that he was acting 
within the scope of his authority in taking charge of it. 


— for lost baggage. The opinion states the 
case. 


C. C. Scott, for plaintiffs. 
R.S. Wright, for defendants. 
*17 Q. B. Div. 215. 
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Lorn EsHer, M. R. In this case the question has 
been tried in the County Court, and upon that there 
was an appeal to the Divisional Court consisting of 
two judges, my Brothers Day and A. L. Smith, who 
differed in opinion; and the latter, for the purpose of 
allowing the case tocome to the Court of Appeal, 
withdrew his judgment, and the case is here by 
leave. 

The question is, whether there was evidence before 
the County Court judge upon which he might reason- 
ably find for the plaintiff. If there was such evidence, 
neither the Divisional Court nor this court is entitled 
to overrule the decision. 

The evidence was that a ticket had been taken by 
the husband at Moorgate street by which he was to 
go to Paddington, and from there some distance into 
the country. His wife wasto meet him at the sta- 
tion; she brought the luggage, and when sbe arrived 
atthe Paddington station, the three articles were 
taken by aporter into the station. She told him 
where they were to go, but said she wished the Glad- 
stone bag to be put into the train, that is, into the 
carriage with her, and asked if it would be safe to 
leave it with him. Itis obvious, or at all events it 
was obvious tothe County Court judge, that the way 
to treat the matter is, as though she had said: “ My 
husband is coming to meet me, we are going by the 
train, I have brought the luggage here and [am going 
to meet him at this station and take my ticket—will 
the thing besafe?’’ Then she goes and meets her 
husband at the station, at the ticket office where her 
husband has taken a ticket for her, and when they 
come back the bag is gone. The evidence is that she 
was away for ten minutes. We must take into ac- 
count, no doubt, that when she went to the station, it 
was forty minutes before the train was advertised to 
start, but the evidence isopen to this construction— 
that the train actually came upto the platform ten 
minutes after she got there. 

The question arises, what are the liabilities of the 
company with regard to that bag? It is said that the 
porter had possession of it beyond the scope of his 
authority; and that therefore if anybody is liable for 
its loss it is the porter and not the railway company. 
It seems to me, that with regard to the public, the 
scope of a porter’s authority is to be measured by 
what the company deliberately allow their porters to 
do, and they cannot say that a porter is acting beyond 
the scope of his authority with regard tothe public, 
by reason of some secret orders which they have 
given to him. That is the first proposition I put. 

Now what do porters do, when you arrive ata sta- 
tion? The railway company, as we know, allow their 
porters to take the luggage on to the platform. That is 
the first step. When it is on the platform, on any part 
of the platform in some railway stations or ata par- 
ticular part of the platform in other railway stations, 
tell them where you are going, and your luggage is to 
go into the van, itis labelled. But all that time, be- 
fore it is labelled, and afterand until itis put into the 
van, it is generally in the custody of a porter, and 
almost always of the porter who first took it. 

Now with regard to that labelled property, it seems 
to me that it is within the scope of the porter’s author- 
ity to take that luggage on behalf of the railway com- 
pany; and from the moment it gets into the posses- 
sion ofa porter it is in the possession of the railway 
company for the purposes of carriage unless some- 
thing intervenes to alter that state of things. Until 
that something intervenes, that luggage is in their 
custody for the purpose of conveyance; they are 
common carriers of it, and liable as common car- 
riers. 

Now comes the case of luggage which is not to go 
into the van. Here again it must be known to every- 





body that the porters take possession of such luggage 
at thesame timethat they take possession of the 
other, and they take it on to the platform or to the 
carriage. During the whole of that time it is in pro- 
cess of conveyance to the place to which the pas- 
senger is going, and is in possession of a servant of the 
railway company. I cannot see any distinction dur- 
ing that time between the luggage which is to be label- 
led, and the luggage which is not, or between the lug- 
gage which is labelled, and the luggage which is not, 
up to the time when they arrive atthe train. Now 
when luggage arrives at the train, if you no longer 
leave it to the railway company to put it where they 
please in the train, but insist that it shall be put into 
a carriage in which you are going, you alter the state 
of things; you take it partly into your own control, 
but not absolutely, because as pointed out in some of 
the cases, when the company are carrying you, they 
are carrying your box or parcel as well. Under those 
circumstances they are not liable as common carriers, 
although the thing isin process of conveyauce, because 
you have taken it partly into your own control, but 
they are liable as bailees, as people who have under- 
taken to carry you and your luggage, and they are lia- 
ble only for negligence. 

When you arrive at the otherend it is equally well 
known that the companies hold out to the public that 
their porters may take luggage from the carriage to 
the entrance of the railway, and there put it into a 
cab. Ifthey were common carriers at the beginning 
of the journey, that is from the entrance of the sta- 
tion to the carriage, I cannot see but that at the end 
of the journey, the thing being still in process of con- 
veyance, and exclusively in their power, they are com- 
mon carriers in such case also. Thus the condition 
and the liability of common carriers is only suspended 
during the time when joint possession is taken with 
the railway company, that is, whilst the parcel is in 
the carriage with you where you have directed it to 
be put. But when itis in the possession of the port- 
ers ina way in which, and at atime when the com- 
pany allow their porters to take it, by holding them 
out as having authority to take it, then it seems to 
me that it is being conveyed by the company, they are 
paid for the conveyance of it, and they are common 
carriers of it. 

There is another state of things. You may have 
your luggage taken on to the station, and you may not 
be for a time going on your journey; and if- suspend: 
ing your journey, you put your things into a cloak 
room, you put them there, not for the purpose of be- 
ing conveyed, but for the purpose of being 
warehoused. If instead of putting the company 
into the position of warehousemen, you give the lug- 
gage to a porter, or to a bystander, or to anybody else 
upon the same conditions, the same reasoning applies. 
If therefore you ask a porterto take it under such 
circumstances that the proper conclusion of fact is 
that it is not there for the purpose of conveyance, but 
fora time for another purpose, of course you cannot 
put the railway company into a position of responsi- 
bility, and you must look to the porter alone. But 
that is always a question of fact, and depends upon a 
considerable number of circumstances. It is not be- 
cause a person asks a porter ‘‘ Would this be safe 
whilst I do a certain thing?” or because a person says 
toa porter ‘“* Will you take care of this?’’ that that is 
conclusive that the journey is suspended. It is not 
conclusive. Supposing, for instance, you take your 
luggage to the station, and the porter takes it from 
you, and you say ‘‘ Will this be safe with you whilst L 
go to the ticket office to take my ticket?’’ The ticket 
office may not be open, or there may be ten or twenty 
people before you in line, and you have to wait your 
turn, but can anybody say that the transit of your 
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luggage is stopped meanwhile because of these tempo- 
rary checks, which are not intended to suspend the 
journey, but which areincidents of the journey? It 
would be monstrous to say—that is my opinion—that 
the porter is exceeding his authority if he holds your 
luggage for you whilst you take your ticket. I will go 
further, and ask if he carries it up toward the car- 
riage, and you say “I am going to get a newspaper at 
the bookstall,’’ and he loses it whilst you are gone for 
your newspaper to the bookstall, has the whole rela- 
tion been changed whilst you go to the bookstall? Or 
if you go tothe refreshment room, which has been 
opened there by the authority of the railway com- 
pany, and in order that passengers may goto it dur- 
ing their journey, if the porter were to hold your bag 
whilst you go to the refreshment room, it being your 
understanding all the time that the journey is going 
on, and that that is part of it, and an incident in it, I 
cannot think that the relation between you and him 
isaltered. Aslong as youdo not suspend your jour- 
ney your luggage is inthe care of the railway com- 
pany, and they are liable as common carriers, except 
during atime when you yourself take part possession 
of your luggage, and although they are not common 
carriers during that time, that is from the moment 
when that relation of common control between you 
and them takes place, yet before you come into that 
position they are common carriers, and after that po- 
sition of common control ceases they are common car- 
riers. That is my view of the law. 

Now it is said that view has been overruled, and 
decided by a court of equal jurisdiction with this in 
the case of Bergheim v. Great Eastern Ry. Co..3C. P. 
D. 221. 

In Butcher v. London and South Western Ry. Co., 16 
C. B. 18; 24 L. J. (C. P.) 137, the plaintiff, a passenger 
by railway, brought with him into the carriage a car- 
pet bag containing alarge sum of money, and kept it 
in his own possession until the arrival of the train at 
the London terminus. On alighting from the car- 
riage with the bag in his hand, the plaintiff permitted 
a porter of the company to take it from him for the 
purpose of securing for him acab. The porter having 
found acab (within the station), placed the carpet 
bag on the foot-board thereof, and then returned to 
the platform to get some other luggage belonging to 
the plaintiff, when the cab disappeared, and the car- 
pet bagandits contents were lost. Now what was 
there the case? It is obvious that there, some of the 
luggage was in the van, and the porter went back to 
take it out. ‘‘ Held, that this was aloss by the negli- 
gence of the company, for which they were responsi- 
ble in damages.” Inotethe word ‘negligence,’ but 
1 take it they werethere held liable as common car- 
riers, because it cannot be said that it was negligence 
to put a thing on the foot-board of a cab, which was 
the very place where it was to be put. 

In Richards vy. London Brighton and South Coast Ry. 
Co., 7 C. B. 839; 18 L. J. (C. P.) 251, it was proved that 
the plaintiff's wife, accompanied by a female servant, 
took places for London ina first-class carriage on the 
defendants’ railway at the Woodgate station, near 
Bognor, bringing with them a considerable quantity of 
luggage, which was weighed, and the excess beyond 
the quantity allowed to first-class passengers paid for. 
On their arrival at the terminus at London Bridge, 
the lady, who was an invalid, was assisted to a hack- 
ney coach, into and upon which the luggage was 
placed by certain servants of the company, who upon 
the maid attempting to remove the small articles from 
the railway carriage to the coach, desired her not to 
trouble herself, as they (the porters) would see to the 
luggage. Upon reaching the residence of the plaintiff 
it was for the first time discovered that part of the 








luggage, viz.,a dressing-case containing trinkets and 
jewelry, which had been placed by the driver of the 
fly which conveyed the plaintiff's wife and her servant 
from Bognor to the Woodgate station, under the seat 
of the railway carriage, was missing. ‘* Held, thatthe 
duty of the defendants as common carriers continued 
until the luggage was placed in the hackney carriage.” 
There is a case directly in point, Only it relates to the 
other end of the journey. I should mention also 
Leach v. South Eastern Ry. Co., 34 L. T. (N.S. 134, 
which seems to me to come to the same thing. Are 
they overruled by Bergheim v. Great Eastern Ry. Co., 
3C. P. D. 221? In my opinion they are not. AsI say, 
whilst the thing is in the carriage with you, or in the 
carriage where you have directed it to be put, inas- 
much as you have taken part control during the time 
that youdo so, the company are not common carriers, 
although they are carriers. That I take to be the law. 
The question must always be whether the facts bring 
it within that view of the law. In my opinion there- 
fore the question must bea question of fact. Had 
this lady, who had the control over the thing at the 
time, given this luggage to the porter for the purpose 
of suspending the journey, so that it should be in his 
custody, not for the purpose of holding it for a time 
whilst she suspended the journey? It seems to me it 
was open to the County Court judge to say she 
brought it there and gave it to the porter at the com- 
mencement of the journey, and that she only asked 
him whether it would be safe in his custody whilst she 
proceeded to take a step in that very journey which 
had then commenced, namely, to go to the ticket of- 
fice and take the ticket. Under those circumstances, 
until it was in the carriage where she told him it was 
to be put, whether it was ticketed or not, the porter, 
according to his usual habit, as authorized by the com. 
pany, had taken it into his possession for the com- 
pany, and it was in the possession of the company for 
the purpose of the transit. The transit was all the 
time proceeding, although of course subject to the or- 
dinary delays, and therefore they held this bag as com- 
mon carriers. 

With regard tothe question of liability being lim- 
ited by theticket. If the company authorized its ser- 
vant to take possession of the luggage before a ticket 
was obtained, what is on the ticket cannot affect the 
matter. Whether this luggage was carried under the 
ticket taken by the husband at Moorgate street, or 
under the ticket given to the wife, is a problem which 
I do not care to solve. If the latter is the case, the bag 
was lost before that ticket was given. If the former 
no evidence of what that ticket was was laid before 
the County Court judge; and further, a ticket taken 
in Moorgate street could not be any notice with re- 
gard to luggage which was put in at Padding- 
ton. 

Iam of opinion that there was evidence in this case 
upon which the County Court judge might properly 
find the facts to be as I have suggested they might be, 
and what is more, if I myself had been the judge of 
fact I should have found exactly as the County Court 
judge has found. 

I am of opinion there is no ground for disturbing the 
judgment of the County Court judge. 

LinD.ey, L. J. This case has been argued in such a 
way as to raise a question of considerable importance, 
although the case seems to me to be one which need 
not necessarily raise any such question. No doubt 
this isan instance of the struggle which is going on 
day by day between railway companies and the pub- 
lic. The railway companies want to throw off from 
themselves all the responsibility which they can, and 
they try to do it to an extent which does not always 
succeed. On the other hand it may be that the pub- 
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lic want to throw on them responsibilities which are 
too onerous, and such attempts are on their side often 
unsuccessful. 

Now the company in this case profess by their no- 
tice that they will not be in any case liable for lug- 
gage taken by the passengers into the carriage—not 
liable even for the negligence of their own servants. 
That appears to me to be entirely unreasonable, and 
goes a great deal too far. They are not common car- 
riers inrespect of luggage taken by passengers into 
the carriages, but they are liable for negligence, and it 
appears to me such a notice as they put out, and such 
a profession as they make, is met by the provision of 
the Railway and Canal Traffic Act, section7. It is 
true that in Cohen v. South Eastern Ry. Co., 2 Ex. D. 
253, the lugggage there was not taken with the passen- 
ger, but as I understand Mellish, J.’s judgment, it 
extends beyond that, and applies to all luggage which 
is carried, whether with passengers or otherwise. The 
other notice on which they rely is to the effect that if 
passengers are desirous of leaving luggage or parcels 
under the charge of the company they must them- 
selves take or see them taken toand deposited in the 
cloak room. Now whether this is unreasonable or 
reasonable, turns upon the construction of the notice 
that the company’s servants have orders not to take 
charge of any luggage or parcels. A porter in one 
sense takes charge of luggage parcels if he takes them 
for a purpose which is admittedly within the scope of 
hisemployment. It strikes me, applying a reasonable 
construction, what is meant is this,if you want to leave 
parcels in the charge of the company as distinguished 
from having them taken toa train by which you are 
going, or taken from a train, you must leave them in 
the cloak room, and not leave them about the plat- 
form, or intrust them to a porter. If here the time 
was so long that asa matter of ordinary business it 
would be reasonable to say that the bag ought to have 
been put in the cloak room and not intrusted to the 
porter, I should have thought it would be just and 
reasonable on the part of the company to say they 
were not responsible. But the facts of this case ap- 
pear to show, to my mind atall events, that this Glad- 
stone bag never was taken charge of or given in charge 
to the porter at all except for the purpose of transit. 
This was Christmas Eve, and at Paddington station, 
and there was a throng of people. The train started 
atfive. The plaintiff's wife, who had got the luggage 
and took the ticket, arrived at twenty minutes past 
four, forty minutes before the train started. Whether 
the train was actually drawn up at the platform at 
the timeshe arrived, or not, I cannot make out from 
the notes, probably it was not. It certainly was drawn 
up at the platform at half-past four, how much earlier 
Ido not know. The lady arrived, and then to use her 
own language—I will take the judge’s notes—what 
happened was this: ‘A porter came forward and 
took the luggage on a trolly to be labelled. I saw the 
portmanteau and hamper labelled to Bath. I told 
him I wished the Gladstone bag to be put in the 
train,’ that no doubt means the carriage, ‘and I 
asked him if it would be safe to leave it with him. He 
replied that it would be quite safe, and he would guard 
the luggage and put itin the train. I then went back 
to meet my husband and get my ticket.’’ Then she 
says she was away ten minutes,and when she re- 
turned the trolly had gone away, and the luggage had 
been put into the van. That shows tu demonstration 
that the train was up. Can she be said to have em- 
ployed that porter to take charge of those things as 
distinguished from taking them tothe carriage? That 
is a question of fact on which, as I understand, Day, 
J., and A. L. Smith, J., differed. I take the view 
which has been adopted by the County Court judge 
and A. L. Smith, J. It seems to me tobe a simple 





case of transit, not of intrusting to the porter in any 
sense than that in which every thing put into his 
hands is intrusted tohim. Itis very true that there 
wassome short time duringwhich it would not be 
necessary for him actually to keep walking or rolling 
this trolly. There wasashort delay, but a delay so 
short asto makeit utterly unreasonable to suppose 
that this ought to be held to be beyond the scope of 
his duty. It is not essential in this case to say more 
than this, that the porter was acting within the scope 
of his employment in takingthis luggage in the way 
he did from thecabtothe train. Whether during 
that interval the railway company were common car- 
riers, as is stated by the master of the rolls,or whether 
they were not, appears to me to be immaterial for the 
purpose of this particular decision. Because even if 
they were not, if we once arrive at'the conclusion that 
the porter was acting within the scope of his uuthor- 
ity, the County Court judge has found negligence, and 
that is sufficient for this case. I prefer to stand upon 
that, and that is what weare to goon in this case. 
The other appears to be a difficult point. The view 
taken by the County Court judge appears to me to 
be right, and therefore the appeal ought to be al- 
lowed. 

Lopes, L. J. It isto my mind impossible to say that 
this is not acase of considerable importance, having 
regard to the fact that railways are now almost the 
exclusive mode of locomotion in this country, and the 
question raised greatly affects the liability of railway 
carriers, and also the remedy which belongs to passen- 
gers against those companies. I regret very much to 
say that I differ from the judgment and conclusion 
which has been arrived at by the rest of the court in 
this case. Ido not meanto say that I differ from 
some of theillustrations which have been put by the 
master of the rolls. I entirely adopt them, but I do 
not hesitate to say that 1 thinkthey differ from this 
case toto celo. The question is this, was there any 
evidence upon which the County Court judge might 
reasonably find for the plaintiff. In my opinion there 
was no evidence that the porter took charge of this 
Gladstone bag on behalf of the company. 

Now it is most important in this case to ascertain 
the actual facts,and I know of no better way of getting 
at them than to read a portion of the evidence. This 
lady arrived at the Paddington station, and her hus- 
band was to come from Moorgate street to meet her 
at that station, and the account she gives is this. She 
says: ‘I had the three articles, the portmanteau, the 
hamper, and the Gladstone bag, and a porter came 
forward and took the same ona trolly to be labelled. 
I saw the portmanteau and hamper labelled to Bath. 
I told him I wished the Gladstone bag to be put in the 
train, and I asked him ifit would be safe to leave it 
withhim. Hereplied that it would be quite safe and 
that he would guard the luggage and put it in the 
train. I then went back to meet my husband, and get 
my ticket. When I came back the luggage had been 
put in the van,” that is, the other two articles, *‘ and 
the Gladstone bag was not forthcoming. The porter 
was standing by the luggage when I left it, and the 
Gladstone bag was there allsafe then. I saw the por- 
ter still there two minutes after I left him. I returned 
with my husband about ten minutes afterward, and 
the bag was gone.” Thenshesays: ‘Iam quitesure 
the porter said ‘the luggage will be all right.’ It wasa 
little after half-past four when Icame back. There 
was a great crowd.’’ Under these circumstances the 
question which arises is this, was the porter acting 
within the scope of his authority. If he was, the com- 
pany are liable, if he was not,I take it the company are 
not liable. 

Now, first, let me consider what is the employment 
of an ordinary porter. Ishould say thatan ordinary 
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porter was the servant of the company to carry or 
transport goods from the cab or the outside of the sta- 
tion to the train. I do not care whether it be van 
goods or hand goods. But I should say that it was 
not part of the employment of a porter to take charge 
of luggage except during that transit. I mean by that 
during the time which is fairly and reasonably neces- 
sary forthat transit. Now it seems to me that there 
isan important and significant distinction between 
the hamper and portmanteau and the Gladstone bag. 
That the two articles, the hamper and portmanteau, 
were taken by the company as common carriers there 
can be little doubt, and they were liable for them. But 
was the bag so taken? Suppose the bag instead of be- 
ing left on the barrow, if the train had been in, had 
been put into the carriage in which the lady intended 
to travel, it is perfectly clear that inasmuch as there 
would have been no negligence, the company would 
not have been liable had it been lost. Nor are they, 
it seems to me, when the bag is left in charge of the 
porter tu be subsequently put into the train with the 
passenger. It appears to me that she had intended, 
obviously intended, to resume the possession of that 
bag at a later period and take it into the carriage with 
her. It seems to me that in effect she always retained 
personal control over that bag. I am at a loss to see 
how it can be said that the company are to be liable 
for that bag when left in the charge of the porter sub- 
sequently to be placed in the carriage, when if it had 
been placed in the carriage they would not have been 
held liable as insurers. 

Putting it shortly, my view is this: I donot think 
it is part of the employment ofan ordinary porter to 
take charge of luggage beyond the time usually or rea- 
sonably—I should say reasonably—necessary for this 
transit. Iam referring now to the luggage which is 
not labelled, but which is subsequently to be placed in 
the carriage with the passenger. Nor do I think that 
an ordinary porter is the agent of the company to 
take charge of passengers, luggage, such as this Glad- 
stone bag, whilst the passenger is otherwise employed 
for his own convenience. 

It may besaid that the passenger here was not 
otherwise employed for her own convenience. The 
evidence however is not as it was put by the master of 
the rolls, as I understood him, that she merely went 
for the purpose of getting the ticket, which would 
have taken a very short time, and might have been 
done almostin sight of the luggage for any thing I 
know, but she went forthe purpose of meeting her 
husband, and meeting him outside the entrance to the 
booking office. Can it be said that was not for her 
own convenience? Inthe course of the argument it 
was conceded, as I understood, that if the passenger 
had gone away to some neighboring shop, and had left 
the bag in the way it was left, then the company could 
not be liable. It was suggested that if the 
defendants were not to be liable in this case, the 
business of a railway company could not be car- 
ried on. Ido not venture to express an opinion as 
to whether that is a correot observation or not. But 
it appears to me there is unother observation which 
may be made with equal force and equal justice, and 
that is this, if itis to be held that a railway company 
should find porters at their stations to take charge 
for the period of ten minutes, of hand luggage of pas. 
sengers who arrive there, it seems to me very difficult 
to see how the business of a railway company could 
be carried on. My view therefore entirely agrees with 
the judgment of Day, J., in the Divisional Court, and 
I think the judgment of the County Court judge was 
wrong. 

Appeal allowed ; judgment, for the plaintiffs. 

Solicitors for plaintiffs, /ngle, Cooper & Holmes. 

Solicitor for defendants, R. R. Nelson. 





NEW YORK COURT OF APPEALS ABSTRACT. 
INSURANCE — MUTUAL BENEFIT SOCIETIES — LAWS 
1875, CH. 267—EXTENT OF BENEFIT.—There is nothing 
in chapter 267, Laws 1875, which restricts the object of 
the societies formed under it, to the relief of families 
or their members; and where, by its laws, defendant 
directed that aid be afforded to the members, their 
families or assigns, in case of a member’s death, etc., 
the society cannot escape the payment of the stipula- 
ted sum to a person because he is not a member of the 
family of the deceased. Thereis nothing in the act 
which restricts the object of the societies formed 
under it, tothe relief of families of their members. 
They may be formed for general purposes of benevo- 
lence, and for many other objects, such as social, po- 
litical, athletic, sporting, etc. Neither does the cer- 
tificate of association of the defendant restrict the ap- 
plication of its funds to the relief of a member or his 
family, except where such relief is to be extended 
during the life ofthe member. Butthe by-laws dis- 
close the plan by which the society propose to carry 
out the object stated in the certificate, viz.: ‘To 
combine the efforts of all its members with the view 
to effect mutual relief, aid, and systematic contribu- 
tions of benevolence and charity during their life- 
time; and this plan was to combine their contribu- 
tions so as to secure mutual benefit to the members, 
and to afford aid to their families or assigns in case of 
a member's death, by issuing the certificates of mem- 
bership, before referred to, whereby the payment of 
2,000 was secured to the legal representatives of each 
member on his decease, or to such other beneficiaries 
as he might cause to be designated in the certificate. 
By this means each member, in consideration of the 
sums contributed by him to the funds of the society, 
became entitled to an instrument similar to a policy 
of insurance upon his life, and was empowered to 
designate the person to whom the stipulated sum 
should be paid upon his death. This power was a 
present benefit to the member, as he might use it for 
the purpose, not only of making future provision for 
some member of his family, or some other object of 
his benevolence, but even to raise money to supply his 
own immediate necessities, and it was no concern of 
the society in what manner he made it available. The 
society could not, in any event, escape the payment of 
the stipulated sum; for ifas it now claims, the desig- 
nation of a person not a member of the family of the 
deceased was void, the payment would, according to 
the terms of the by-laws and certificate, be due to his 
legal representatives. For the reasons stated, we are 
of opinion however that the designation of Massey as 
a beneficiary was not in contravention of the certifi- 
cate of incorporation. That certificate did not contain 
the restriction which appears in the certificate of in- 
corporation referred to in the case of State v. Central 
Ohio Mut. Relief Ass'n, 29 Ohio St. 403. In that case 
the certificate stated the objects of the association to 
be “‘for the mutual protection and relief of its mem- 
bers, and for the payment of stipulated sums of money 
to the families or heirs of the deceased members of 
the association.’”” And in Folmer's Appeal, 87 Penn. 
St. 135, the charter of the relief association shall be 
the relief of widows, orphans, or families of deceased 
members.’’ The language in the cases cited was 
clearly restrictive, but in the present case the certifi- 
cate of incorporation is much more broad. It de- 
clares the objects of the association to be to combine 
the efforts of the members with a view to effect mu- 
tual relief, leaving the details of the plan to be pro- 
vided in the by-laws; and these by-laws provided for 
the system of life insurance before detailed, with the 
power to each member to designate any person he 
might choose to receive payment. June 1, 1886. Mas- 
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sey v. Mutual Relief Soc. of Rochester, N. Y. Opinion 


by Rapallo, J. 


NEGLIGENCE — CONTRIBUTORY—EXPOSING BENZINE 
NEAR ENGINE.— Where the “spark arrester” in 
the smoke-stack of an engine is so defective that fire 
escapes, and ignites the vapor arising from plaintiff's 
kettle of varnish standing on his premises near the 
railroad, and plaintiff is injured, a motion to dismiss 
his complaint, on the ground ‘‘that the taking out of 
the inflammable benzine was contributory negli- 
gence,’’ was properly denied. In Fero v. Buffalo &St. 
L. R. Co., 22 N. Y. 215, the court found it difficult to 
maintain the proposition that one could be guilty of 
negligence while in the lawful use of his own property 
upon his own premises; but in the case before us the 
claim is advanced that the mere taking out and use of 
an article necessary in the manufacture carried on 
upon plaintiff's premises put them beyond the protec- 
tion of the law. June 1, 1886. Kalbfleisch v. Long 
Island R. Co. Opinion by Danforth, J. 


PATENTS — LICENSE — CONTRACT FOR ROYALTIES— 
CONSTRUCTION.—In a contract for royalties on musi- 
cal instruments, defendants agreed to pay the patent- 
ees, on each of two patents, “at least the sum of $4,000 
per annum for each and every year from January 1, 
1882, by way of royalty above pruvided for, or other- 
wise, for the manufacture of pianos,” etc., “or else 
forfeit the right to manufacture pianos,” etc., “‘ under 
the foregoing license, if the patentees shall so elect, by 
a notice in writing to that effect within ten days after 
the close of any year in which less than $4,000 is paid.” 
Held, that the undertaking of the company was not 
absolute to pay the amount ineach year so long as 
the patentees elect to continue the license in force, 
but was in the alternative to pay the sum stated, or 


else to forfeit its right to manufacture; that the lia- 
bility of the company was absolute as to royalties, but 


conditional as to payment in excess of royalties. The 
contract plainly contemplates alternative situation. 
The company, in the natural order of events, is first to 
decide whether it will pay beyond the royalties, or in de- 
fault of so doing, subject itself to a liability to have 
the license revoked. It is not strictly a covenant by 
the company to do one of two acts; but having, by the 
contract, an exclusive right to use the patents, ou per- 
forming the conditions, its election not to pay the gross 
sum would terminate its right under the contract, at 
the election of the patentees. A mere right of for- 
feiture attached to a contract is of course no answer to 
anaction on acovenant of payment, or other cove- 
nant of the defaulting party. The forfeiture may be 
waived, and the remedy is alternative, and not ex- 
clusive. But parties may make a forfeiture the only 
remedy. The contract may give aright upon condi- 
tion of payment, with aclause of forfeiture if the 
payment is not made, and make that the only con- 
sequence. This we think was the intention of the 
parties in this case. It is quite conceivable that the 
patentees, under given circumstances, might deem it 
for their interest to continue the contract, although 
the royalties ina particular year might be less than 
$8,000. By the clause in question they reserved the 
right to resume the control of the patents in case 
the royalties did not amount to that sum, and the 
company elected not to pay any thingin excess of the 
royalties. So also the company, in view of the pros- 
pects of the business, might deem it for its interest to 
retain the exclusive right given by the contract, 
although to do so might require, in a particular year, 
the payment of asum beyond the royalties. The con- 
struction insisted upon by the plaintiff gives no force 
to the alternative words ‘‘ or else” in the covenant in 
question. It is quite significant that in the clause im- 
mediately preceding, providing for a forfeiture for 





non-payment of royalties, the right to recover royal- 
ties unpaid at the time of the forfeiture is expressly 
reserved. It strengthens the construction that the 
remedy by forfeiture, given in the succeeding clauses, 
was intended to be exclusive. By the plaintiff's con- 
struction, the company bound itself absolutely to pay 
each year, during the life of the patents, the sum of 
$8,000, whether the patents proved to be valuable or 
not, and although not an instrument was manufact- 
ured. If it was the intention that the company should 
each year pay a minimum sum of $8,000 absolutely, we 
should expect to find that intention expressed in di- 
rectand unambiguous language. Wethink the rea- 
sonable construction of the contract, and one which 
gives force and meaning to all its provisions, is that 
which, while it makes the liability of the company ab- 
solute as to royalties makes it conditional] as to pay- 
ment in excess of royalties. June 1, 1886. Wing v. An- 
sonia Clock Co. Opinion by Andrews, J. 


RAILROADS—CONDEMNATION—MISCONDUCT OF COM- 
MISSIONERS.—T he petitioner made a written contract 
with the appellants by which they agreed to purchase 
of Harriet A. Bennett certain elevator property, and 
commissioners were named therein to ascertain the 
compensation to be made by the company. It was 
agreed that they should be governed, in estimating 
said valuation, by the rules of Jaw applicable to pro- 
ceedings under the statute, with right of appeal. No 
compeusation was to be allowed for damage to this or 
adjoining property, but they were to take into con- 
sideration ‘‘ the capability of the premises for any use 
whatever.” Appellant was to givea good title, etc. 
Under this agreement the commissioners were ap- 
pointed at Special Term, and they appraised the prop- 
erty at $469,375; but on appeal by the company from 
the order confirming the report, it was reversed, and 
the report of the commissioners was set aside; but the 
General Term refused to appoint new commissioners, 
and the company appealed. 98 N. Y. 447. The com- 
missioners then hada rehearing, when the company 
made a motion at Special Term to vacate the order 
appointing them, on the ground of their misconduct, 
on the ground that they declined to be governed by 
the opinion of General Term, which laid down the rule 
that the owners were entitled to the fair market value 
only, whereas they had admitted evidence of a valua- 
tion based upon the probable earnings of a new eleva- 
tor, and projected connections with lines of trans- 
portation; and the court below granted the motion. 
Held, that the provisions of the contract, so far as 
they bound the parties, were binding upon the court 
in carrying the contract into effect; they required that 
the value of the real estate was to be ascertained by 
deciding upon its capabilities for any use whatever, 
and would fairly admit, as an element of value, evi- 
dence of the improvements of which it was capable, 
etc., and that it was not misconduct in the commis- 
sioners to refuse to commit themselves in advance, to 
a rule of decision which would exclude from their 
consideration matter to which it was expressly agreed 
they might have reference in reaching the result. 
Ruger, C. J., and Earl, J., dissenting. June 1, 1886. 
din re Petition of the N. Y., L. E. & W. R. Co., ete., v. 
Bennett. Opinion by Rapallo, J. 


TRIAL — STIPULATION — JOINT-STOCK COMPANY — 
FORM OF ACTION—POINT NOT RAISED AT TRIAL.—(1) 
In this action defendant’s attorney stipulated, for the 
purpose of trial, that the Courier Company was a 
joint-stock association, as alleged in the complaint, 
and that defendant was its president. Defendant, at 
close of evidence, moved for nonsuit on the ground 
that such stipulation did not admit that such com- 
pany consisted of more than seven shareholders, which 
plaintiff had not proved. Held, that the stipulation 
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was sufficient, and was intended to concede that the 
action was brought in proper form. (2) The only other 
point raised on the motion for a nonsuit was that the 
action was not of such a nature that it could be main- 
tained against a joint-stock association in the name of 
its president or treasurer. Conceding that the Cour- 
ier Company is not a corporation, but a partnership 
with some of the powers of a corporation, it is admit- 
ted that the association published the paper in which 
the libel was contained; and we can see no reason 
why it, and all its members, should not be responsible 
for a libel published by their authority. The officers 
of the unincorporated company, or the publishers or 
editors employed by it, have the same power. (3) The 
defendant’s counsel now raises the point that the 
charge was erroneous, because the judge should have 
submitted the question of malice to the jury. We 
think this objection comes too late. There was no re- 
quest tosubmit the question to thejury; nor was it 
claimed, on the motion fora nonsuit, that there was 
no evidence of malice. The nonsuit was asked for on 
different grounds. Ifthe defendant desired to go to 
the jury on that specific point, he should have made 
the request, or should have stated the ground of ex- 
ception to the charge at atime when it would have 
been inthe power of the court to correct it in the re- 
spect complained of. The court evidently assumed 
to decide upon the evidence that the publications 
were not fair criticisms on the official conduct of the 
plaintiff, and therefore that they were not privileged. 
Without deciding whether or not, under the evidence 
in the case, it was within the province of the court to 
pass upon that question, we are of opinion, that if the 
defendant deemed himself entitled to have it left to 
the jury, he should have made the claim at the trial. 
June 1, 1886. Van Aernam v. Blustein. Opinion by 
Rapalio, J. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ATTACHMENT — INSURANCE MONEYS PAYABLE TO 
EXECUTORS.—A policy of insurance,upon the life of A. 
was taken out, payable to A., his executors or admin- 
istrators, for the benefit of his widow, if any; later, 
and when A. was a widower, an attachment execution 
was issued by B., a creditor of A., against the insur- 
ance company as garnishee of A., before an appear- 
ance entered or plea pleaded, A. died, leaving no 
widow. Held, thatthe sum due from the insurance 
company on the policy was not, upon the death of A., 
bound by the attachment of B., but passed at once to 
his (A.’s) legal representatives as assets. The law re- 
garding attachments contemplates, and provides for 
actual proceedings resulting in judgment for one party 
or the other, not for entire suspension_of proceedings 
foran indefinite and uncertain period. A policy ef- 
fected atthe age of twenty-one, payable at death, 
might not become payable in fact for sixty or more 
years. Can it be that an attaching creditor upon such 
a policy could demand the judgment of acourt against 
the company as garnishee, payable at the death of the 
assured, or as an alternative claim that the court 
should suspend all proceedings until the assured shall 
die? Itisincredible. No judgment could be given 
in advance of death beeause no court could possibly 
know for what amount the judgment should be ren- 
dered, ncr whether any amount would ever become 
due. On the other hand an order to suspend proceed- 
ings during the life of the assured is so entirely at war 
with the whole theory of legal process to enforce reme- 
dies, so unheard of in the practice, that it has neither 
precedent tosustain it, nor any sound principle to 
sanction it. Butapart from those objections, which 





seem to be insuperable at the very first moment when 
the money does become due on such a policy as this, 
it is due, and belongs to the legal representatives of 
the assured and is of course assets in their hands for 
the payment of all his debts. There is not a single in- 
stant of intervening timeafter his death, and before 
the rights of his representatives accrue, during which 
a previously issued attachment can fasten upon the 
fund upon the theory that itis his. While it is his in 
the sense that his representatives may have it deriva- 
tively from him, their titleto it is peculiar to them- 
selves and immediately and necessarily inures to the 
benefit of all who are interested in the decedent’s es- 
tate, whether as creditors or distributees. It is argued 
that a life policy is assignable by the assured and 
therefore ought to be regarded as attachable as his. 
The argument is not sound, regarded even as a general 
proposition, because things are not necessarily attach- 
able because they areassignable. Almost every form 
of property or right, whether in esse or posse, is as- 
signable. But many things are not attachable though 
they are in present existence. Thus wages of labor 
and money in the hands of an officer of the law are not 
attachable, the one by force of a statute and the other 
under the decisions of the courts. Soa balance of 
money due to adefendant under the exemption law 
and inthe hands of his attorney is not attachable. 
Gery v. Ehrgood,7 Cas. 329. Nor an executor’s com- 
missions, 11 Wr. 94, Adams’ Appeal; nor the fees due 
a public officer. Hutchinson v. Cormley, 12 Wr. 270. 
Nor money granted by the States for losses during the 
war. 5P. F.S. 430. Other cases might be mentioned 
but it is unnecessary. Deginther’s Appeal, 2 Norr. 
337, was cited, but it has no application. It decided 
nothing more than that the husband, asa distributee 
of his wife’s estate,was entitled to his share of the pro- 
ceeds of aa policy effected by her on his life, and she 
having died first his representatives were entitled to 
receive his share upon his death. The decision wasin 
entire conformity with the principles above stated. 
Penn. Sup. Ct., Feb. 15, 1886. Day v. New England 
Mut. Life ms. Co. Opinion by Green, J. 


BANKS—LIABILITY OF STOCKHOLDERS—EQUITY JU- 
RISDICTION.—The liability of stockholders in a savings 
bank to the depositors and creditors of the bank, to an 
amount equal to the amount of their stock, respec- 
tively, until after atransfer of stock, published ina 
public newspaper, is not a penal liability. Itis said 
the alleged liability of the stockholders, under the 
statute,is penal. Ifthis proposition can be main- 
tained, it would of course exclude chancery jurisdic- 
tion, and depositors would have to resort to the law 
courts for whatever remedy might exist. Whether 
the liability of stockholders is primary, or a mere pen- 
ality, depends upon the construction that shall be 
given to that clause of the amended charter which 
imposes responsibility upon them as to their individ- 
ual property. The language of that as rendered is 
broad and comprehensive. It provides the stock- 
holders of the corporation “shall be responsible, in 
their individual property, in an amount equal to the 
amount of stock held by them, respectively, to make 
good losses to depositors or others.’ It will be per- 
ceived, from aclose reading of the charter, the liabil- 
ity it imposes is upon the “stockholders”’ or the cor- 
poration as a class, and not separately as individuals. 
The imposition of a penalty is in the nature of punish- 
ment for wrongful or tortious conduct in an individ- 
ual, and is never imposed upon aclass of persons in the 
aggregate, as abody. The definition of a penal stat- 
ute is well understood. Itis ‘‘one which imposes a 
forfeiture or penalty for transgressing its provisions, 
or for doing a thing probibited.’’ A familiar illustra- 
tion, often occurring, is where the charter requires 
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certain things shall be done before any business shall 
be transacted by the corporation; and if done 
it will subject the corporators to a _ certain 
measure of liability, that has always been held 
to be penalty, as punishment for wrongful or 
tortious conduct on the part of the corporators, which 
can only be recovered in an action at law. But the 
clause of the statute being considered, has no element 
that brings it within the definition of a penal statute. 
The provision of the charter simply creates a liability 
in favor of depositors. What may be the extent of 
that liability will be considered further on. It simply 
creates a liability upon the stockholders to depositors 
or others; and whatever that responsibility may be, it 
is primary, and exists with the liability of the bank to 
its depositors or other creditors. It isas much a fund 
for their security as the assets of the bank. This is 
declaring no new doctrine. Itis simply the applica- 
tion of principles settled by the previous deeisions of 
this court. Ithas been repeatedly held the statutory 
liability of stockholders, created by the charter, for 
the debts of the corporation, isa common fund for the 
security of itscreditors. The securing of a distribu- 
tion, ratably or otherwise, of such fundamong credit- 
ors entitled to share in it, is a proper ground for the 
equitable jurisdiction of a court of chancery, as was 
expressly decided by this court in Fames v. Doris, 102 
Ill. 350, for the benefit of depositors. Ill. Sup. Ct., 
June 10, 1886. Queenan v. Palmer. Opinion by Scott, 
Cc. J. 


COUNTIES— BRIDGE—UNSPIKED FLOOR — CONTRIBU- 
TORY NEGLIGENCE.—(1) The fact that the floor of a 
bridge was unspiked did not convict the township of 
negligence, unless the bridge was thereby rendered 
unsafe for easy passing. (2) To gallop horses over a 
bridge is contributory negligence which bars a recoy- 
ery of damages for an accident. Penn. Sup. Ct., Feb. 
23, 1886. Zimmerman v. Township of Conemaugh. 
Opinion per Curiam. 


DEED — BOUNDARIES — ADJACENT STREET OR PAS- 
SAGE-WAY.—Where there is a plan showing a tract of 
land laid out into streets and passage-ways, blocks and 
lots, the blocks and lots are usually defined by lines 
which are coincident with the outer lines of the streets 
and passage-ways, and the dimensions and boundary 
lines of the blocks and lots are usually expressed in 
figures which exclude the streets and passage-ways. 
And when, in a deed of a lot of land, reference is made 
to such a plan, it is usual to give the dimensions of the 
lot as shown by the plan. But although in such cases 
the literal description in the conveyances does not in 
terms include the grantor’s interest in the adjacent 
streets or passage-ways, yet the presumption is so 
strong that a grantor, under such circumstances, does 
not intend to retain the fee therein, subject to the 
right of way, after disposing of all his interest in the 
land which is subject to exclusive occupancy, that it 
has come to be established as a rule of law that the 
conveyance will, by implication, be held to include 
one-half of such adjacent streets and passage-ways, if 
the grantor owns the same, unless there is something 
further to show a contrary intention. In Codman v. 
Evans, 1 Allen, 443, enough was found to show such 
contrary intention, and the passage-way was held not 
to be included in the grant. In Motley v. Sargent, 119 
Mass. 231, a case in some particulars much like Cod- 
man v. Evans, sufficient evidence of such contrary in- 
tention was wanting; and the general rule was applied 
that where there is a boundary upon a fixed monu- 
ment which has width, as a way, stream, or wall, even 
if the measurements were only to the side of it, the 
title tothe land conveyed passes to the line which 
would be indicated by the middle of the monument. 





So in Clark v. Parker, 106 Mass. 554, it was held that 
“the law presumes it to be the intention of the grantor 
to convey the fee of the land to the center of the way, 
if his title extends so far. This presumption is of course 
controlled whenever there are words used in the de- 
scription showing a different intention. But it has 
been held that giving measurement, in the deed, of 
side lines which reach only to the outerline of the 
way, are not alone sufficient to overcome it.’”, Andin 
Berridge v. Ward, 10C. B. (N. 8.) 400, a reference in a 
deed to a plau annexed, the measurement and color- 
ing of which would exclude the highway to the center 
thereof, passes by the conveyance. Seealso Walker v. 
Boynton, 120 Mass. 349; White v. Godfrey, 97 id. 472. 
The grant in such a deed of a right or privilege to use 
the passage-way or street does not exclude the infer- 
ence of agrant of one-half thereof, because it is de- 
signed to show that the grantee shall havea right to 
use the whole width thereof. Motley v. Sargent, 119 
Mass. 231; Peck v. Denniston, 121 id. 17. Mass. Sup. 
Jud. Ct., Tune 28, 1886. Gould vy. Eastern R. Co. Opin- 
ion by Allen, J. 


GUARANTY—JOINT—WITHDRAWAL OF ONE, BEFORE 
COMPLETION.—-Where negotiations were made for the 
joint guaranty of a lease by several persons, and after- 
ward, before the completion of the contract, one of 
the proposed guarantors withdrew from the proposed 
agreement, and notified the lessor, who thereupon ac- 
cepted the lease as guarantied by the others, without 
notifying them of the withdrawal of the proposed 
joint guarantor, he cannot enforce the guaranty 
against them. Ill. Sup. Ct., June 12, 1886. Potter v. 
Gronbeck. Opinion by Scott, C. J. 


INSURANCE—FIRE—RIGUHT OF INSURANCE COMPANY 
TO REPAIR—TO PAY MORTGAGE.—(1) Where a policy of 
insurance provides that the insurance company shall 
pay the loss within sixty days after proof of loss, or 
may, within fifteen days after the proof of loss, notify 
the insured of its intention to rebuild or repair the 
premises insured, the company will not be held to have 
been deprived ofits right to elect, to rebuild or re- 
pair the premises where it appears that nine days 
after a fire,and after the agent of the company has ap- 
praised the loss, the mortgagee of the property in- 
sured, towhom the insurance was payable, began to 
repair the premises; such repairs being reasonable and 
necessary to protect the property from further dam- 
age. (2) Where the statute and the policy of insur- 
ance give an insurance company the right, in a case 
where it is not liable to the mortgagor or owner of 
property insured, to elect to pay the mortgagee the 
loss, or to pay the full amount secured by the mort- 
gage and toreceive an assignment of the mortgage 
and debt, the law implies a condition that this 
right of election shall be exercised within a reasonable 
time; and where the company did not make such ten- 
der until seven months after suit was brought upon 
the policy, and had filed an answer in the suit denying 
its liability, such tender is insufficient, not being made 
within a reasonable time. Mass. Sup. Jud. Ct., June 
30, 1886. Eliot Five-Cent Savings Bank v. Commercial 
Union Assur. Co. Opinion by Martin, C. J. 


MASTER AND SERVANT — LIABILITY FOR ACTS OF 
AGENT OR LESSEE OF EXPRESS LINE—PRESUMPTION.— 
A., the defendant, was the owner of an express line 
known as ‘‘S.'s Express,” doing business between B. 
and E., and had in his employ oneC. A. subsequently, 
without the knowledge of plaintiffs, leased the line to 
D., in whose employ C. continued. The plaintiffs had 
for some time previous to the lease forwarded goods 
by A.’s express, and about a month after the lease to 
D. intrusted certain goods to C., with instructions to 
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collect the pay for him, and return the latter to plain- 
tiffs. C. delivered the goods, and collected the money 
which through no fault of C. was never returned to 
plaintiffs. Held, that in the absence of evidence that 
the plaintiffs were misled, by conduct or silence of A., 
into believing him to be the real party behind C. in 
conducting the business at the time referred to, A., 
the defendant, was not liable, although the plaintiffs 
believed him to be the owner of the business. Mass. 
Sup. Jud. Ct., June 20, 1886. Richv. Crandall. Opin- 
ion by C. Allen, J. 


MoRTGAGE—PROPERTY DESTROYED — APPLICATION 
OF INSURANCE MONEY—DEPOSIT OF, IN BANK AT MORT- 
GAGOR’S REQUEST —- FAILURE OF BANK.— (1) Where 
buildings on mortgaged property are destroyed by 
fire, and insurance money is collected by the trustee, 
atatime when the mortgagoris not in default, it is 
not the duty of the trustee to apply it on the loan, or 
to pay it over to the mortgagor on a mere promise to 
rebuild. An offer to pay it tothe mortgagor on the 
completion of a new building on the property is an 
equitable proposition. (2) Where such moneys are 
deposited in bank at the mortgagor’s request, and in 
the bank of his choice, during the rebuilding, and 
such bank fails, and the money is lost, the mortgagor 
cannot afterward insist on being credited with the 
amount of such money. Ill. Sup. Ct., May 15, 1886. 
Fergus v. Wilmarth. Opiniou by Magruder, J. 


MUNICIPAL CORPORATIONS—STREETS — OCCUPATION 
BY RAILROAD COMPANIES — INJUNCTION.— A mining 
company owned certain land near a city, which it 
platied, reserving ‘the exclusive right to lay a plank 
or railroad track through and acrossany of the streets 
reserved on the map.’’ The street down which it 
seems they intended to run their road was laid out 
much wider than the rest, and was partly occupied 
for such purposes. Subsequently they assigned all 
theirrights to a railroad company, which proceeded 
to build four tracks down this street, after having 
gained the city’s permission so todo. A property 
owner along this street obtained an injunction against 
the company, and upon appeal it was held that the 
company had no right to blockade the streets without 
compensating property owners, and that the forego- 
ing reservation in the plat did not give them the priv- 
ilege to destroy the usefulness of private property. 
Mich. Sup. Ct., June 24, 1886. Redinger v. Marquette 
& W. R. Co. Opinion by Sherwood, J. 


NEGLIGENCE — DEFECTIVE BRIDGE — EVIDENCE — 
SHYING HORSE.—In anaction against a township for 
injuries received by plaintiff in being thrown from de- 
fendant's bridge, through the backing of plaintiff's 
horse while frightened at a hole in the bridge, testi- 
mony that other horses were known to shy at the 
same hole is admissible, as tending to show knowl- 
edge on defendant's part of the dangerous character 
of the bridge. District of Columbia v. Arms, 2 Sup. 
Ct. Rep. 840; Quinlan v. City of Utica, 74 N. Y. 603; 
City of Chicago v. Powers, 42 Ill. 169; Augusta v. Haf- 
ers, 61 Ga. 48; Darling v. Westmoreland, 52 N. H. 401; 
Hill v. Portland & R. Ry. Co., 55 Me. 439; Kent v. 
Lincoln, 382 Vt. 591; City of Delphi v. Lowery, 74 Ind. 
520. Mich. Sup. Ct., July 1, 1886. Smith v. Sherwood 
Tp. Opinion by Morse, J. 


PATENT—INVENTION.—To make a suspender end of 
flat cord in substantially the same way that suspender 
ends of round cord had been made, and in substan- 
tially the same way in which flat button ends had 
been made, forthe purpose of fastening or securing 
other articles of wearing apparel than trousers, is an 
exercise of the ordinary skill of the housewife or the 
seamstress. The connection of the end to the attach- 





ing piece gives no patentable character to the loop. 
The attachment to the buckle is made in a customary 
well-known way. U.S. Cir. Ct., S. D. N. Y., June 15, 
1886. Shenfield v. Nashawannuck Manuf’g Co. Opinion 
by Shipman, J. 


TAXATION—JOANS—SITUS.—A demand for money 
loaned may have an actual situs other than the domi- 
cile of the owner. The owner may give it a business 
situs at another place; as where he has the money at 
such place, for investment and reinvestment, as a 
permanent business, under the full control and man- 
agement of an agent resident at such place. In such 
case, the money being invested here, may, under the 
laws of this State, be taxed here. Catlin v. Hull, 21 
Vt. 152; People v. Trustees, 48 N. Y. 390; People v. 
Gardner, 51 Barb. 352; People v. Smith, 88 N. Y. 576; 
Williams v. Board Sup’rs, 78 id. 561; Boardman v. 
Same, 85 id. 359; Wilcox v. Ellis, 14 Kan. 588; Fisher 
v. Rush, 19 id. 414; State v. St. Louis Co. Ct., 47 Mo. 
594; Supervisors v. Davenport, 40 Ill. 197; Goldgart v. 
People, 106 id. 25; People v. Home Ins. Co., 29 Cal. 
554; Redmond v. Rutherford Com’rs, 87 N. C. 122; 
Albany v. Meekin, 3 Ind. 481; Foresman v. Byrne, 68 
Ind. 247; Battle v. Mobile, 9 Ala. 234; Finch v. County 
of York, 26 N. W. Rep. 589. In People v. Smith the 
New York court held these very credits not taxable in 
that State, because they were not personal property 
within that State, but that they were within this 
State; that is, had a situs here. Sup. Ct. Minn., May 
26, 1886. Matter of Jefferson. Opinion by Gilfillan, 
C. J. 


WATER AND WATER-COURSE — ABANDONMENT — 
DIVERTING WATER FROM NATURAL CHANNEL.— Where 
water from an artificial channel bas been discharged 
into astream as a matter of convenience, and aban- 
doned, it cannot be diverted from its natural channel 
so as to prevent a lower riparian owner from enjoying 
its use. The effect of turning the waters into the chan- 
nel was to make them a part of the stream, and sub- 
ject to the same rights as the water naturally flowing 
therein. This principle will be shown by reference to 
authorities. In Goddard’s Law of Easements, at page 
51, it is thus stated: ‘*Where a stream is natural, 
there can be no doubt that all waters which flow into 
it become a part of that stream, and subject to the 
same natural rights as the rest of the water, and that 
it makes no difference that the water so flowing tothe 
natural stream was sent down by artificial means.”’ In 
Wood v. Waud, 3 Exch. 779, the effect of mingling the 
waters ofan artificial drain with those ofa natural 
stream was considered. Thecourt said: ‘‘ Have the 
plaintiffs a right to the waters of this slough, as de- 
scribed in the third count of the declaration?’’ It ap- 
pears to us to be clearthat as they havea right to the 
use of the Bowling Beck, as incident to their property 
on the banks and bed of it, they have the right to all 
the water which actually formed part of that stream as 
soon as it had become part, whether such water came 
by natural means, as from springs, or from the surface 
of the hills above, or from rains or melted snow, or 
was added by artificial means, as from the drainage of 
lands or of colliery works; and if the proprietors of 
the drained lands, or of the colliery, augmented the 
stream by pouring water into it, and so gave it to the 
stream, it would becomea part of the current. No 
distinction could then be made between the original 
natural stream and such accessions to it.’’ See also 
Washb. Easem. 274; Ang. Water-courses, § 95; Eddy 
v. Simpson, 3 Cal. 249. In behalf of appellant it is 
claimed that the use of the channel for the purpose of 
conducting the water to the defendant's dam was not 
an abandonment of the water. Hoffman v. Stone, 7 
Cal. 47, and Butte Canal Co. v. Vaughn, 11 id. 134, de- 
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cide that itis not an abandonment of artificial waters 
to mingle them with the water of a natural water- 
course for the purpose of conducting them to the 
point where they are to be used. In such cases the 
prior appropriator cannot complain of the use made of 
the bed of the stream, so long as the party conducting 
the water does not divert more than he has added to 
the stream. But these cases are plainly distinguish- 
able from the one at bar. Iu them the water was 
turned into the stream for the purpose of diverting a 
like quantity ata point further down, this was the 
end to be accomplished; while here the water was 
discharged into the stream as a matter of convenience, 
and without intention of recapturing it. Nevada Sup. 
Ct., June 30, 1886. Schulz v. Sweeny. Opinion by Bel- 
knap, C. J. 


WILL— CHARITABLE BEQUEST.—A bequest to trust- 
ees “to appropriate the principal and interest of a 
fund as they shall deem proper, to the aid of such in- 
digent, needy and meritorious widows and orphan 
children of the town of W. as may need temporary 
help to keep them from being chargeable to the said 
town as paupers, leaving it to the said trustees and 
their successors to exercise a sound discretion as to 
who shall be made the subjects of such aid,”’ is a valid 
gift to a charitable use. Conn. Sup. Ct., Feb. 5, 1886. 
Camp vy. Crocker. Opinion by Pardee, J. 


WITNESS—COMMUNICATIONS TO ATTORNEY BY BOTH 
PARTIES — SUBMISSION TO ARBITRATION — AWARD.— 
(1) When the parties in disagreement lay the facts in 
the case before an attorney for his opinion thereon, 
the question of privileged communication does not 
arise to exclude his testimony ina subsequent action, 
since there can be no privilege when both parties hear 
the communication, and where they are not made by 
aclient confidentially to obtain counsel. (2) When 
two parties have agreed to submit their differences to 
an attorney, with the understanding that his opinion 
is to be binding upon them in settlement, such a case 
establishes a parol submission to an arbiter, and the 
testimony of the attorney is admissible to prove the 
award. Mich. Sup. Ct., July 1, 1886. Cady v, Walker. 
Opinion by Campbell, C. J. 


en 
NEW BOOKS AND NEW EDITIONS. 


REPORTER DIGEsT. 

The Reporter Digest ; being a digest of The Reporter, vol- 
umes 1-17 (1876-1884), and the American Law Times Re- 
ports, volumes 1-4 (1874-1877); comprising about fifteen 
thousand cases, including the most important decisions in 
the Federal and State courts, with many important Eng- 
lish cases. With references to the volume and page of 
the official reports in which the cases are published. By 
Howard Ellis, editor of **The Reporter.” Boston: Hough- 
ton, Miflin and Co., 1886. Pp. 1233. 


This is a very useful compilation for those who pos- 
sess the excellent series digested. Wedo not always 
admire the editor's classification. For example, we 
do not see the use of the separate heads of ‘ Banks” 
and “ National Banks,” and ‘‘Husband and Wife,”’ 
“Married Women,” and “ Marriage;”’ nor why some 
of ‘‘ Homicide”’ should be put under “ Criminal Law,”’ 
and the rest under “ Homicide,’’ nor why ‘“ Man- 
slaughter”’ should not be put under ‘“* Homicide;’’ nor 
why there should be separate heads of ‘‘ Water Ways 
and Water Rights,” “‘ Riparian Rights,’’ and ‘ Navig- 
able Rivers;"’ and of “ Libel,”’ and “Slander.””’ But 
this is the chief criticism that occurs tous. The cita- 


tion of the volume and page of the report is a valuable 





aid. The bookis beautifully printed, and is of the 
size of the United States Digest. 





CORRESPONDENCE. 


THAT COMEDY OF ERRORS. 


Editor of the Albany Law Journal: 

If your correspondent G. H. C., who discovered the 
so-called comedy of errors in Hun’s Reports, in which 
Castle v. Wallace appears as the two Dromios, will 
turn to 33 Hun, 663, he will learn, that after handing 
down the opinion reported in 32 Hun, 384, the General 
Termin the Fifth Department ordered a reargument. 
The opinion reported in 35 Hun, 189, was written on 
determining the case after the reargument. 

Very respectfully, 


Henry H. BROWNE. 
New York, /uly 31, 1886. 


NOTES. 





In a very recent criminal law book it is laid down 
that in rape “penetration must be proved, but not 
emission.’’ This is avery impolitic relaxation in 
favor of a very bad class of offenders! 


HOW TO ESCAPE THE TXDIUM VIT&. 


How slowly once did time drag by me; 

His shuffling feet were clogged with lead; 
He seemed intent but to deny me 

What feast the future hours might spread. 
But altered now the gait he travels; 

He skurries o'er the checkered ways; 
And why? the mystery this unravels— 

My note is out at sirty days. 


Would you leap with rapid springing 
From out the Present’s jar and fret 
Into the hours the Future's bringing, 
Where other suns arise and set? 
Ask not for the Persian's magic 
To waft you over time and space; 
Here’s a motor quite as tragic— 
A little note at sixty days. 


Ah! when the spirit feels the trouble 
Of Hope deferred proved false at last: 
When your sorrrows seem to double, 
And life’s pleasance is o’erpast ; 
Faint not, nor all desperate languish, 
Nor nerveless droop in dim amaze; 
Here’s antidote for psychic anguish— 
A tonic noteat sixty days. 
L’ Envol. 
Thus life is taught a tripping measure, 
And treble speed the glowing hours ; 
No room is left for sighing leisure, 
No time to weep o’er faded flowers. 
But with a goal fixed clear before us, 
The race admitting no delays, 
Each nerve is strained: We are victorious— 
And meet our note at sixty days. 


And when the shadows slowly gather 
’Round our darkling, twilight road, 
And we reach the final tetber, 
Where our burden we unload; 
The sheriff, Death, serves his subpena: 
We plead no more for longer grace, 
But yield our harvest to the gleaner— 
And pay all notes at sixty days. 
—Va. Law Journal. 
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CURRENT TOPICS. 

HE London Law Journal says: ‘‘The new extra- 
dition treaty between the United States and 
Great Britain, which has been agreed upon by Mr. 
Phelps and Lord Rosebery, has been long delayed. 
The negotiations which have been goiug on for nine 
years have at length been brought to a head, and 
there can be little doubt that the result is due 
largely to the energy and experience of law pos- 
sessed by the present United States minister in Lon- 
The existing extradition treaty between these 
two English-speaking countries is at present repre- 
sented by one clause of the Ashburton treaty of 
1842, and applies only to the crimes of ‘ murder, as- 
sault with intent to commit murder, piracy, arson, 
robbery, forgery, and the uttering of forged paper.’ 
In addition to these offenses the new treaty is to 
apply to manslaughter, burglary, embezzlement, 
and larceny of the value of 107. and upwards, and 
malicious injuries to property whereby the life of 
any person shall be endangered. A long list of 
crimes will still remain unprovided for, such as 
counterfeiting money, rape, abduction and perjury 
These additional cases and others of inferior gravity 
are to be found in most of the treaties between 
Great Britain and other European countries. * * * 
Mr. Phelps is quite right, as a general principle, 
when he says, in commenting on the new clause, 
requiring convicted persons to be given up, that ‘if 
those accused of crimes should be surrendered, 
much more should tkose actually convicted ;’ but 
care should be taken that this clause, which does 
not appear in the Continental treaties, should not 
be introduced into them without careful inquiry 
into the law of the country in question. In the 
United States, as in England, there is no such thing 
as trial in absentid, and therefore the clause can do 
no harm in atreaty between these countries. The 
object however would have been much better met 
by inserting ‘ prison-breach ’ among the offenses for 
which extradition may be demanded on condition 
that the offense for which the prisoner was in prison 
was an offense within the treaty. In treaties with 
Continental countries, where criminal trials in 
absentid are common, even the clause suggested 
would not be safe, as a man might be convicted in 
absentid, be arrested, and escape. No English treaty 
can afford to omit taking care that the man sur- 
rendered shall at least have a trial face to face with 
his accuser. The third article, solicitous for the 
security of those who have adopted a new country 
in reliance on the permanence of the existing law, 
provides that the new treat) shall not apply to of- 
fenses committed before its operation. The fifth 


don. 


article deals with a case which at one time gave rise 
to serious questions between the two countries. <A 
person surrendered is not to be tried for any other 
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offense than that in respect of which he is de- 
manded until he has had an opportunity of return- 
ing to the surrendering country. The sixth article 
also expressly provides a rule ona subject at one 
time much discussed, namely, that the treaty shall 
be carried out subject to the laws of the surrender- 
ing State. The old extradition treaty with the 
United States was the first of the British extradi- 
tion treaties, and made in days when the subject 
was undeveloped, and the new treaty, although 
far from perfect, is a very great advance on it.” 


According to our London exchanges the judges 
seem to be ‘* getting on their ear” to a lamentable 
extent in this warm weather. Mr. Justice Field 
threatened to commit a non-suited plaintiff unless 
he paid the jury. And Mr, Justice Stephen talked 
violently to a solicitor for trying to take from his 
honor’s clerk a paper to which the solicitor was en- 
titled. The report of the colloquy shows the judge 
to have been very impatient and undignified and 
abusive, and the solicitor to have been long-suffering 
and respectful. But then our report comes from the 
Solicitors’ Journal, which comments very boldly on 
the occurrence, and says, ‘‘ surely the first lesson a 
judge has to learn is to refrain from expressing an 
opinion before he knows the facts”—or as we 
Americans say, ‘“‘going off half-cocked.” The 
Law Times ‘‘ deplores” the occurrence, and says the 
judge’s language was ‘‘absolutely inexcusable,” 
and that the solicitor ‘‘ must receive universal sym- 
pathy,’ and concludes: ‘‘ Whether it is the dis- 
tracting anxiety which Mr. Justice Hawkins says 
disturbs the judges, or the increased wear and tear 
of modern life, which is to be credited with the ag- 
gravated irritability which is to be found on the 
bench, we know not. But of this we are convinced, 
that if the judges are to retain the respect of the 
profession they must not presume too much upon 
their position.” 


The Des Moines Journal ef Commerce has a well 
written article of more than a column to prove that 
‘*judges are not above criticism.” The Journal 
proves its case, although it is a case of thrice rout- 
ing its foes and thrice slaying the slain. The dis- 
cussion comes in very fitly with our extracts above 
from the English law journals on this subject. 
The Journal says: ‘‘ Judges declare the sense of 
mankind on questions before them as understood 
during a series of years. If they fail to do this the 
people and press detect it at once, and it is not 
only their privilege, but their duty to publicly criti- 
cise the judge, and the decision which has thus 
failed in its purpose. Once admit the doctrine that 
the decisions of judges, right or wrong, good or 
bad, are to be received by the public humbly and 
without comment, and there is at once an end, not 
only to justice, but to the law itself. The decisions 
of the judges would speedily degenerate into indi- 
vidual, dogmatic and tyrannical decrees.” The last 
two sentences are sound beyond question, but in the 
first two there is a fallacy, Judges frequently do 
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not ‘** declare the sense of mankind as understood,” 
but as not understood. Common sense and news- 
paper sense are frequently very bad sense, and the 
public and the newspapers very frequently proclaim 
ex cathedra the silliest opinions on legal questions. 
But we do not deny their right todo so. The pub- 
lic right of criticising the judges, their conduct 
and opinions, is sacred and important, and we hope 
it may never be relinquished nor encroached upon. 


We find our humorous case this week in MceMur- 
phy v. Harvey, Vermont Supreme Court, July 2, 
1886, holding that in a bastardy proceeding the 
court, after the evidence is closed, one argument 
made, and the defendant has moved for a verdict, 
has power in its discretion to allow the complainant 
to introduce new evidence to prove that she was a 
single woman when the child was begotten. Taft, 
J., said: ‘*The question no doubt had escaped the 
attention of her counsel, or been regarded by him 
as immaterial; and to have rendered a verdict for 
the defendant because of the inability of the court 
to vary arule of practice, and relieved him from 
the support of a child, whom, at the instigation of 
the devil, he had brought into being, and his of- 
fense to have remained ‘unwhipped of justice,’ we 
think would have shown a serious defect in the ju- 
risprudence of any civilized country.” We think 
so too, although we have a little doubt about the 
propriety of laying the blame on the devil. 


The address of the Hon. Wayne MacVeagh to the 
Yale Law School last June treated mainly of politi- 
cal topics. Mr. MacVeagh is opposed to any re- 
striction of immigration. We would like to ask 
him if it would not be wise to shut out anarchists 
and communists. He is also opposed to any denial 
or postponement of rights of citizenship. On this 
we do not agree with him, but it is hardly within 
our province to discuss it. He also discusses the re- 
lations of capital to labor, and of both to law. The 
most remarkable idea in the address, however, is the 
following: ‘‘It sounds, of course, at present like a 
wild suggestion, but after all, why may we not hope 
that Democracy, if it started upon such a course, 
and was properly encouraged, would complete the 
circle of its beneficent influences upon society by 
adding the last and greatest of blessings — by tak- 
ing religion also under the protecting care of the 
State? It is indeed ‘a far cry’ to the time when 
dogmatic theology will not only be regarded as un- 
necessary to the teaching of religion, but as incom- 
patible with it; and yet the future, which has in 
store so many surprises, may be reserving this also 
— religious instruction in America as a part of all 
public education.” If religious or moral instruc- 
tion could be separated from theological instruc- 
tion we might assent to this, but it cannot, and so 
we are opposed to the orator’s idea. Nothing 
should be tolerated tending to bring the Church 
into the State, not even the reading of the Bible in 
the common schools. Religious teaching and theo- 





logical teaching have other and appropriate places, 
We hope never to see the variant and absurd theo- 
logical creeds promulgated in our common schools, 
and the only way to prevent it is to prohibit relig- 
ious teaching in them. 

acne 


NOTES OF CASES. 





N Seroka v. Kattenburg, 17 Q. B. Div. 177, it was 
held that under the Married Women’s Property 
Act of 1882, the husband is still civilly liable for a 
slander by his wife. The court, Mathew, J., said: 
‘‘T am of opinion that the husband is liable to be 
joined as a defendant in this action. It is agreed 
that before the passing of the Married Women’s 
Property Act of 1882, a husband must have been 
joined as defendant in an action brought against 
the wife for a tort committed by her; but it is said 
that that act altered the law in this respect. Now, 
if this construction is right, the statute in question 
is an act for the relief of husbands, and not an act 
affecting the property of married women, Why is 
this effect attributed to it? it is said that since the 
passing of the act whatever the wife earns is her 
own property, and is made a fund for the discharge 
of her liabilities, whether in tort or contract; and 
that therefore it is only fair that the husband should 
be discharged from his liability for the torts of his 
wife. But if we look at the terms of the act it ap- 
pears impossible to put such a construction upon it; 
sub-section 2 of section 1 is an enabling clause, and 
appears to give the option of suing the wife where 
she has separate property, and there is a chance of 
the plaintiff being able to enforce a judgment 
against her, while in cases where there would be no 
chance of enforcing judgment against the wife the 
husband is left subject to his old common-law lia- 
bilities. The wordsof the section are ‘ need not be 
joined,’ but they do not discharge the husband 
from his old liability; they are intended to give to 
a plaintiff the option of suing husband and wife to- 
gether or suing the wife alone; judgment may be 
entered against the wife, and execution issued 
against her separate property, if she has any; but 
where she has none the piaintiff is entitled to add 
the husband as a co-defendant.” This is in har- 
mony with Tait v. Culbertson, 57 Barb. 9; Fitzger- 
ald v. Quann, 38 Hun, 652, but contrary to Norris v. 
Corkhill, 832 Kans, 409; 8S. C., 49 Am. Rep. 489. 


In Carte v. Evans, Circuit Court, District of 
Massachusetts, June 21, 1886, it was held that 
where a piano-forte arrangement of the orchestral 
score of an opera was made by a United States citi- 
zen, with the consent of the non-resident foreign 
composers of the opera, and then transferred by him 
to a fellow-citizen, who procured a copyright, 
which he assigned to a non-resident foreigner, act- 
ing as agent of the original composers of the opera, 
there was nothing of evasion or violation of law, 
and that the assignee was entitled to the pro- 
tection of the court against infringers, This was 
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the case of ‘‘ The Micado.” Nelson, J., said: “ That 
an arrangement for the piano-forte of the orches- 
tral score of an opera such as Tracy has produced 
is an original musical composition within the mean- 
ing of the copyright law, is well settled. In exe- 
cuting such a work the ideas of the composer of 
the opera cannot be wholly reproduced, and other 
ideas, more or less resembling them, or wholly new, 
have to be substituted and added. To dosucha 
work acceptably requires musical taste and skill of 
a high order, and a thorough knowledge of the art 
of musical composition, and especially of instru- 
mentation. No two arrangers, acting independ- 
ently, and working from the same original, would 
do the work in the same way, or would be likely to 
produce the same results, except so far as they 
might both resemble the original. An arrangement 
of this character would undoubtedly be a piracy of 
the original opera, unless the arranger has in some 
way acquired the right to make such use of the or- 
iginal; but if he has acquired that right the ar- 
rangement is substantially a new and distinct com- 
position, and as such is entitled to the protection 
of the court. Wood v. Boosey, L. R., 2 Q. B. 340; 
affirmed, L. R., 3 id. 223; Boosey v. Fairlie, 7 Ch. 
Div. 301; affirmed, 4 App. Cas. 711; Thomas v. 
Lennon, 14 Fed. Rep. 849; Drone, Copyr. 176. 
Tracy’s work was done with the consent of the or- 
iginal composers of the opera, and in their interest. 
Their is nothing in our coppright law to prevent 
one of our own citizens from taking out acopyright 
of an original work composed by him, even though 
the work of composition was performed at the pro- 
curement and in the employment of an alien; or 
from assigning his copyright to an alien under an 
agreement made either before or after the compos- 
ing of the work. A non-resident foreigner is not 
within our copyright law, but he may take and hold 
by assignment a copyright granted to one of our 
own citizens. The proprietor as well as the author 
is entitled to enter the work for copyright. The 
consent of Tracy was sufficient to constitute Browne 
the proprietor for the purpose without a formal as- 
signment. Lawrence v. Dana, 4 Cliff. 1,65. The 
effect of the transaction was the same as if Tracy 
had made the entry in his own name, and then as- 
signed to Carte. The defendants insist that the 
method of proceeding by which the copyright was 
procured, and afterward vested in the plaintiff, a 
non-resident foreigner, was a mere evasion of our 
copyright act, and as such is not entitled to the 
protection of the court. But I am unable to per- 
ceive how it can properly be called an evasion, if 
by that is meant a proceeding by which the letter 
or spirit of the law is directly or indirectly violated. 
The thing copyrighted was an original work by an 
American composer, and therefore the lawful sub- 
ject of copyright. All the steps taken to secure the 
copyright, and vest it in the plaintiff, were autho- 
rized by our statute. Undoubtedly the plan adopted 
displayed great ingenuity, and the effect is to vest 
in these foreign authors valuable American rights 
in their work, but their is nothing of evasion or 








violation of law. The plaintiff is therefore entitled 
to the protection of the court against infringers, if 
his copyright is otherwise valid.” 


In City of Ft. Wayne v. Coombs, Indiana Sup. Ct., 
June 16, 1886, it was held that it is not error to re- 
fuse to permit the defendant to cross-examine an 
expert witness called by the plaintiff before the ex- 
amination in chief by the latter. Elliott, J., said: 
“Tt is for the court to determine whether the wit- 
ness is or is not qualified to testify as an expert, 
and the question as to his competency is exclusively 
for the court. Some of the cases go very far upon 
this point, for some of them hold that the decision 
of the trial court is conclusive, but we think the 
cases which hold that where there is no evidence at 
all tending to prove that the witness is qualified to 
testify as an expert, or where there is a palpable 
abuse of discretion the ruling of the trial court is 
subject to review, are supported by the better rea- 
son. Southern Life Ins. Co. v. Wilkinson, 53 Ga. 
535; Wiggins v. Wallace, 19 Barb, 338. But what- 
ever may be the true rule upon this point, it is quite 
clear that the court must decide the question of the 
qualification of the witness, and when it is made to 
appear prima facie that the witness possesses the 
requisite qualification the court may admit the tes- 
timony, and is not bound to allow a preliminary 
cross-examination. This was so expressly decided 
in Sarle v. Arnold, 7 R. I. 582. It is indeed diffi- 
cult to perceive how any other conclusion could be 
reached when once it is granted that the court need 
only be satisfied that prima facie the witness is com- 
petent. Rog. Exp. Test. 50. No exact standard 
by which to determine the competency of the wit- 
ness exists, and much is necessarily left to the dis- 
cretion of the trial court. Forgey v. First Nat. 
Bank, supra; Sage v. State, 91 Ind. 141; Goodwin 
v. State, 96 id. 550, see page 558; State v. Maynes, 
61 Iowa, 119; McHwen v. Bigelow, 40 Mich. 217; 
Rog. Exp. Test. 27. If the evidence satisfies the 
court of the qualification of the witness it is not 
bound to permit a preliminary cross-examination, 
though it would no doubt have a right to do so, 
and in our judgment this right is one that should 
be very liberally exercised. But the question 
which we are compelled to decide is whether the 
court is bound to check the examination of the wit- 
ness and allow a preliminary cross-examination, and 
on that question the law is with the appellees. A 
text writer says: ‘When a witness has been ad- 
judged competent upon the preliminary examina- 
tion opposing proof going to his incompetency is 
to be addressed to the jury to effect the value of 
his testimony, and not to the court for the purpose 
of excluding his testimony.’ Rog. Exp. Test. 50. 
In our own case of Davis v. State, 35 Ind. 496, it 
was said of a witness that ‘whether he is competent 
to testify at all as an expert is a questiou for the 
court, but after he has been allowed to testify the 
weight of his testimony is for the jury.’ It is gen- 
erally held by the courts, and uniformly by ours, 
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that the regular cross-examination may fully go 
into the question of the competency of the witness, 
and if it appear that he is not a qualified expert 
witness his testimony will be weakened or entirely 
destroyed. Davis v. State, supra; Goodwin v. State, 
supra; Louisville, ete., Co. v. Falvey, 104 Ind. 409. 
The right to a full cross-examination is thus se- 
cured, and if it turns out that the witness is not 
qualified the jury may be told that his opinion is of 
no weight, but without such a direction it must be 
presumed — as jurors are to be treated as men of 
fair intelligenee —that the opinion of one not quali- 
fied would not be given any weight by them. 
Louisville, ete., Oo. v. Falvey, supra ; Washington v. 
Cole, 6 Ala. 212. This plenary right of cross-exami- 
nation affords full opportunity to discover the ex- 
tent of the qualifications of the witness, and pre- 
vents material harm to the party against whom he 
testifies.” 
eineniinitiipianiian 


HOW MR. H. BECAME A JUDGE. 





i R. H., Q. C., was a very successful but a very 

discontented man. Beginning as an attorney’s 
office-boy, his first ambition was to become an at- 
torney. When he had gained this point, he yearned 
to be a barrister. The wig assumed, he straight: 
way was eager for the silk gown. This donned, he 
wanted a fortune. The fortune made, he wanted 
a position in ‘‘ society,” and married accordingly. 
And now, all else gained, his restless ambition de- 
sired a seat on the bench. For more years than he 
cared to remember he had led his circuit. For at 
least ten years he had been recognized as one of the 
half dozen leading advocates at the bar. Hard 
work had been his lifelong habit, and the regular, 
honest and impartial ease of judicial routine se- 
cured, by comparison, a haven of rest, which he 
could well afford to make the sacrifice of income 
involved in promotion to the bench. So it came to 
pass that on the clear October morning with which 
our story commences, the subject of Mr. H.’s re- 
flections, as he walked down to chambers, was 
‘*how shall I become a judge?” 

None of the ordinary obstacles to promotion 
stood in his way. His reputation as a great advo- 
cate was, as we have said, established. After a 
long ‘‘ outing” his political friends were again in 
power, and though he had never sat in parliament, 
yet he had thrice carried the Conservative colors 
through hot battle to honorable defeat in a per- 
versely Radical constituency. He had spent much 
money for the party, and he had friends in high 
places who would not let his merits be forgotten. 
But (there is always a fatal ‘‘ but” in these cases) 
the chancellor was a great lawyer, and a most con- 
scientious man. He never had appointed, he had 
repeatedly said, he never would appoint any man to 
the bench who was not a thorough lawyer. Now. 
Mr. H., Q. C., was not even an average lawyer. 
His practical mind had always abhorred studies 
which bore no immediate, evident fruit. No at- 








torney would ever have thought of briefing the 
‘learned ” gentleman in a case where much law 
was required. He was pre-eminently a nisi prius 
man, irresistible with a jury, weak before the court 
‘tin bane.” How should this difficulty be got over? 
This was troubling his mind, and as he entered 
chambers his ancient clerk at once perceived that 
the ‘‘old man” was not in the best of humors. 

On Mr. H.’s desk lay a new and bulky brief. He 
glanced first at the fee, and then at the title, and 
muttering ‘‘that confounded Fraser case again!” 
turned to his letters, one of which particularly in- 
terested him. It was from his firm friend, the at- 
torney-general, and contained the news, received at 
first hand, that old Judge Jones had definitely made 
up his mind to take his pension and retire at the 
end of the year. How was Mr. H. to step into the 
old judge’s shoes? Whilst still pondering over this 
problem, Mr. H.’s eyes fell upon the Fraser brief, 
and as with a flash of light he saw his way clear. 
This ‘‘ Fraser v. Jackson” case, it must be ex- 
plained, was a cause belonging to that difficult class 
of which ‘‘Fletcher v. Rylands” may be taken as 
anexample. Mr. H. had led for the plaintiffs at 
Assizes. The case had then gone to a referee, and 
now came up again upon the referee’s findings for 
argument before the full court. The brief ‘in 
banc” would assuredly never have been intrusted to 
Mr. H., but for the fact that the plaintiffs were al- 
ready so exhausted by the prolonged litigation that 
their solvency was becoming doubtful, and the at- 
torney, one of H.’s oldest clients, felt that he could 
rely upon H. (who, with all his defects, had a some- 
what higher standard of professional honor than 
most leaders at the bar) to overlook the smallness 
of the fee, and do the best he could. ‘‘ H. knows,” 
said the attorney to his fuctotum, when the ques- 
tion was discussed between them, ‘‘ that I always 
give him liberal fees when I can, and I think he is 
man enough to take small allowance for once.” It 
is possible that the attorney might have reckoned 
without his host but for the happy coincidence that 
the case furnished H. with the very chance he 
wanted. Here was a purely legal argument of the 
highest kind, in which several public and private 
acts of Parliament had to be reconciled with each 
other, aud had all to be brought into subordination 
to one of the most subtle of legal principles. It 
was a case, too, of great commercial importance; 
one that would be sure to enlist the most careful 
attention of the judges, and if H. could only play 
his part well, and appear in the new character of a 
genuine lawyer, the chancellor's ban might be 
lifted, and the coveted ermine attained. Filled 
with this hope, H. settled down to read his brief. 
He found it diffuse, but full and careful. Cases 
were cited by the dozen, and no point or difficulty 
seemed to be overlooked. Next day H. deliber- 
ately, and to the extreme surprise of his clerk, 
abandoned a sensational divorce suit, and spent his 
time in the Temple library. For a week he stud- 
ied as he had never studied before, and at last he 
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he had the whole case at his finger’s ends. 

When the day of hearing arrived both the junior 
counsel (a man as old as H. himself, and a better 
lawyer) and the attorney were surprised alike at H.’s 
fluency and confidence in consultation, and at his 
extreme urbanity. The attorney, unaccustomed to 
compliments from queen’s counsel, almost blushed 
when H. told him the brief was the best he had 
ever read, and the junior speedily perceived that 
for once he weuld not have to coach his leader. 
At length the argument commenced. The chief 
justice and Blackburn started off as usual with in- 
terruptions, but the chief, who could listen quietly 
when he once felt sure that the speaker was worth 
listening to, soon became silent, and treated Black- 
burn to a neat snub that had the desired effect. H. 
was at his best that day. All the eloquence and 
skill of the mere advocate was subdued and un- 
obtrusively employed to render lucid an unbroken 
and logical argument, which seemed to demonstrate 
itself. For nearly three hours he held the close at- 
tention of the court. His opponent was a far supe- 
rior lawyer, but he was altogether unprepared for 
such an attack. When the argument was finished 
it was evident that the court was strongly with the 
plaintiffs, though the complexity and importance of 
the case demanded a ‘*C. A. V.” and written opin- 
ions. Time to consider being duly taken, at the 
end of two months (an extraordiany delay in an 
English court) judgment was given for the plaint- 
iffs. The opinions alone occupy more than one 
hundred pages of the Law Reports, but no case was 
cited, and no point advanced by any of the judges 
which had not been taken by Mr. H. in argument. 

On his way home after the hearing H. was over- 
taken by the chief, who paid him a warm compli- 
ment, adding, with a little sub-acid smile, that the 
argument had surprised him as much as thunder 
out of a clear sky. The chancellor of course 
heard from friendly sources all about H.’s thorough 
mastery of mining law, and when old Jones, true to 
his word, retired, Mr. H., Q. C., became Sir W. H., 
one of her majesty’s judges. He still ornaments 
the judicial bench, of which he is one of the most 
useful members, and the only peculiarity remarked 
about him by the critics of the bar is the frequency 
with which he fetches in ‘‘ Fraser v. Jackson,” 
head and shoulders, to illustrate any and every dis- 
puted point of law. 

A. B. M. 
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RAPE— HUSBAND AS ACCESSORY. 
MICHIGAN SUPREME COURT, JULY, 1, 1886, 


PEOPLE V. CHAPMAN.* 


A husband, desiring to obtain a divorce from his wife, em- 
ployed a man to seduce her while he could witness the 
act. The man, not being able to accomplish his purpose 
by persuasion, resorted to force, and committed a rape 
on the woman, who screamed and endeavored to protect 
herself, while the husband stood in a concealed place,and 








~-*§,C., 28 N. W. Rep. 896. 








not only refused to assist her, but subsequently filed a 
petition for divorce on the ground of his wife’s adultery 
on this occasion. The husband was held guilty of rape. 


— to Wayne. 


Attorney-General, for People. 
Allen H. Frazer, for defendant and appellant. 


Morsg, J. Under our statutes, which render all 
persons aiding, assisting or abetting in the commission 
of acrime, whether present or not present, liable to 
indictment, trial and punishment as principals, the 
respondent was proceeded against, tried and convicted 
of rape upon the person of his wife, Maggie Chapman. 
How. St., $9545. At the timeof the trial the alleged 
actual perpetrator of the crime, James Reagan had 
been convicted of the offense, and the testimony of 
defendant’s guilt was mainly derived from his evi- 
dence and that of the wife. 

The principal objection goes to the merits of the 
case. It is claimed by defendant’s counsel in an elab- 
orate argument, that the evidence does not warrant 
the conviction of the defendaut. The theory of the 
prosecution was that an agreement was made between 
respondent and Reagan, that if the husband could 
catch Reagan in bed with Mrs. Chapman, or in the act 
of sexual intercourse, by which the husband would be 
furnished with evidence to obtain a divorce from his 
wife on the ground of adultery, Reagan should be paid 
$25 by respondent; that in pursuance of this plan, 
Jeremiah Chapman and Oscar Chapman, a brother of 
the accused, went into a room of the house where re- 
spondent lived, and bored a hole through the parti- 
tion, where they could see into the part of the house 
where the wife was, or peeped through a partly-opened 
door; that Reagan went in and committed a rape upon 
Mrs. Chapman, who resisted the outrage, but not suc- 
cessfully; that the husband and his brother heard her 
screams and witnessed her struggles, without offering 
to interpose in heraid; that Reagan knew they were 
there, watching him; and that after the crime was 
committed, or put at its completion, the respondent 
and Oscar burst into the room, the husband exclaim- 
ing, ‘‘ Now I have caught you.”’ 

The defendant and his brother testified and main- 
tained that no such bargain was entered into with 
Reagan; but on the contrary, the husband being jeal- 
ous and suspicious of his wife, they hid in the house 
for the purpose of verifying such mistrust; that Mrs. 
Chapman was a willing participant in adultery with 
Reagan; and that while they were in the act they 
rushed into the room, respondent grabbing a chair, 
saying, ‘‘I have caught you now right in the act; I 
have a notion to paralyze both of you.” 

The argument of the defendant’s counsel is that the 
crime advised and bargained for with Reagan by re- 
spondent was not the crime committed, but adultery, 
and that the mere presence of the husband in tbe ad- 
joining room, without any participation whatever in 
the offense, could not make him guilty of Reagan’s in- 
dependant crime; that his mental approbation was 
not sufficient, but his assent, to come within the stat- 
ute, must have been manifest by some act of assist- 
ance in the perpetration of the rape. We are cited to 
a number of authorities as sustaining these proposi- 
tions. Not one of them is applicable to the present 
case. If they were they would not be authority for 
this court. 

If the story of Maggie Chapman be true, and it ap- 
pears she has convinced twenty-four men of its truth- 
fulness beyond a reasonable doubt, this husband is 
guilty of sufficient aid in the commission of the foul- 
est of crimes to warrant his conviction as a principal 
under our laws. She testifies that Reagan caught her 
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by the throat, threw her down, and forced her to sub- 
mit to his lust; that she tried her best to push him 
away, and prevent him from accomplishing his design, 
and hallooed for help; that when her husband came 
in, she said to him, ‘‘Oh, dear, kill him!” but re- 
spondent pushed her away from him, and soon there- 
after he, his brother Oscar, and Reagan went away to- 
gether, apparently on friendly terms. It appears also 
that in three days after the commission of the rape or 
adultery, as the case may be, the respondent filed h‘s 
bill for divorce upon the ground of the adultery of his 
wife with Reagan. He took no steps to prosecuis 
Reagan, and a brother of Mrs. Chapman testified that 
soon after the alleged rape he had a conversation with 
the respondent, in which the brother asked him, 
“Why didn’t you shoot him?’’ Chapman replied, 
‘**[ didn’t want to shoot him.’’ The brother then 
asked him if he was a friend to Reagan, and he said 
he was. 

The cases and text-books cited by defendant’s coun- 
sel lay down the general doctrine, which is correct in 
principle, that the mere presence of a person when a 
murder or rape is being committed, without any pre- 
vious agreement or conspiracy in furtherance of the 
crime, and doing nothing by word or act to encourage 
or sanction the perpetration of the same, will not hold 
him in the law in any degree guilty of the particular 
crime committed, although by his interference he 
might have prevented it. Such persons may not be 
entirely guiltless in the eyes of the law, as the prompt 
ings of humanity, as well as his duty to society, de- 
mand that he shall use such means as he can to pre- 
vent injury and wrong to his fellows; and under the 
common law, if of full age, such presence, without 
endeavor to hinder the commission of the felony, or 
to apprehend the offender, was highly criminal, and 
punishable by fine and imprisonment. 

But it did not make him guilty, either as principal 
or accessory, of the crime thus committed in his pres- 
ence. 2 Hawk. P. C. 442,§ 10; 1 Hale P. C. 439; 
Steph. Sum. Crim. Law, ch. 3, p.7. But the case at 
bar is one in which aid and assistance was rendered. 
The husband was not a mere passive looker-on in the 
proceedings. Reagan knew he wasin the next room, 
in sight of his work; and when the wife screamed, 
and respondent did not interfere, he knew that the 
husband was willing he should succeed in the accom- 
plishment of the intercourse by force, if necessary— 
an intercourse which had been bargained for by the 
husband. And the presence of the husband in the 
next room, waiting to catch the parties together, 
knownto Reagan, both as to the presence, and the 
purpose of such presence, imparted to him a confi- 
dence in his undertaking. And the husband inten- 
tionally gave reason for such confidence. By the lift- 
ing of his finger or the opening of his mouth he could 
have prevented the injury to his wife, but he did not 
doso. And he wasready to pay for the services of 
Reagan, and to profit by his crime. Reagan swears 
that he told him that evening after the transaction, 
as the three, respondent, Oscar, and himself were go- 
ing over to Miller's, ** You arethe boy ; I will pay you 
for this; ’’ and in a very few days respondent filed his 
complaint for divorce, alleging the adultery of his wife 
with Reagan for hiscause. This conduct is corrobora- 
tiveof the claimthat he hired Reaganto commit the 
crime of adultery, and that he was well satisfied with 
the rape instead, if it could be used to accomplish his 
main design, which was the putting away of his wife. 
By his presence and his silence, under the fact of his 
previous agreement with Reagan, he must be consid- 
ered as having countenanced and encouraged the lat- 
ter in the commission of the outrage upon his wife. 
He did this as effectually as if he had stood in the 





room, and said to Reagan, ‘‘Go ahead; you shall have 
the money the same, whether it be by force or con- 
sent.’’ If he had done this, there would have been no 
possible doubt of his guilt asa principal of the same 
crime as Reagan. 

In this case the defendant and Reagan conspired to 
do an unlawful act; the one to commit a crime, and 
the other to pay him for it,to be present where he 
could witness its perpetration, and to use the crime 
to his advantage in getting rid of an undesired wife. 
If Chapman had conspired with Reagan to rob a per- 
son, Reagan to commit the crime, and Chapman to be 
present and share in the plunder, and in the act of 
robbery it became necessary, or Reagan supposed it 
did, to murder the person in order to accomplish the 
robbery, and Chapman stood by, perfectly passive,but 
sharing inthe spoils of the transaction, would he not 
have been guilty of the murder? Most assuredly he 
would. The malice and the assistance would be pre- 
sumed. I cannot see any distinction between such a 
case and the one before us, except that the moral guilt 
in the case at bar far exceeds in turpitude that of the 
supposed one. A husband who could barter with an- 
other for the despoiling of his wife’s virtue, and stand 
by to witness it with his brother, and remain passive 
and silent while such object was obtained by violence, 
and then use such permitted and encouraged rape to 
divorce her from him, and by this, and perjury added, 
publish her to the world as an adulteress, is morally 
guilty of as foul a crime as can be named in the cal- 
endar. The offense of Reagan, heinous as it is, sinks 
into insignificance beside it. Tohold the respondent 
guiltless of rape would deprive him of the punishment 
he richly deserves, if the story of his wife can be 
believed. There is no adequate punishment for such 
a crime as his, unless he can be held as a principal with 
Reagan. And the law will support his conviction 
upon the facts which the jury must have found to be 
true. 

It is said by the Supreme Court of Lowa, in one of 
the cases cited in the brief of the counsel for respond- 
ent (State v. Farr, 33 Lowa, 561): ‘‘ If it had been pre- 
concerted between A. J. Farr and the defendant to go 
to the mill for the purpose of drawing Graham, the de- 
ceased, into a quarrel, with a view of inflicting upon 
him some bodily injury, and the killing had resulted 
in pursuance of such plan, then the defendant would 
have been alike guilty with A. J., the perpetrator of 
the deed.”’ 

On the trial of Charles, Lord Mohun, before the 
House of Lords in the year 1692 (12 How. St. Trials, 
949, case 371), for the murder of William Mountford, 
this question was submitted to the judges: ‘Whether 
a person, knowing of the design of another to lie in 
wait toassault a third man, who happened to be killed 
when the person who knew of the design is present, be 
guilty inlaw of the same crime with the party who 
had the design and killed, though he had no actual 
hand in his death.” Lord Chief Justice Holt an- 
swered for the judges: ‘‘My Lord, I am of opinion 
this is no murder or manslaughter. He that knew of 
the design of assaulting only happened to be present 
when the assault was made, and the party killed; but 
if he did not contribute to his death, he is not guilty 
of murder; * * * butifthe person that knew of 
this design did advise it, or agree to it, or lay in wait 
for it, or resolved to meet the third person that was 
killed, it would be murder.’’ Seealso 1 Bish. Crim. 
Law (7th ed.), §§ 636, 641; 1 Russ. Cr. (9th ed.) 54, 55; 
1 Whart. Crim. Law (7th ed.), § 116; 2 Hawk. I’. C., p. 
443, § 10; id., p. 441,87; U.S. v. Ross, 1Gall. 624; 1 
Fast, P. C. 258; 1 Hale, P. C. 441; Com. v. Campbell, 7 
Allen, 541-543; Thompson v. State, 30 Ala. 28; Brennan 
y. Zeople, 15 111. 511. Bishop lays down the rule in his 
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view thus: ‘‘ Every man is responsible criminally for 
what of wrong flows directly from his corrupt inten- 
tions; but no man intending wrong is responsible for 
an independent act of wrong committed by another. 
If one person sets in motion the physical power of an- 
other person, the former is criminally guilty for its 
results. If he contemplated the result, he is answer- 
able, though it is produced in a manner he did not 
contemplate.”’ 1 Bish. Crim. Law, § 641. 

The result aimed at by the respondent was sexual 
intercourse betweeu Reagan and his wife, and the evi- 
dence of itfor his use ina divorce suit. His bargain 
with Reagan was to fix it so that he could catch Rea- 
gan ‘‘in bed with her, or aboard of her.’’ He was not 
particular in his agreement how this was to be accom- 
plished—whether by force or his wife’s full consent. He 
stood by aud saw the force used. It is evident he 
sanctioned it, and under the circumstances this sanc- 
tion Was an encouragement and assistance to Reagan. 
The result bargained for was obtained by his corrupt 
agreement in the first instance, and by his presence 
and sanction of the evil act. If he had not been pres- 
ent at all, I think he would have been guilty, as the 
result was desired and profited by, though it might 
have been accomplished by force when he intended it 
should be obtained without it. Not only was he pres- 
ent, but by his silence and passiveness when his wife 
was defending her honor, and his conduct when he 
rushed into the room and afterward, the irresistible 
conviction is forced upon my mind that the purpuse 
of hisagreement with Reagan, and the object of his 
presence in the house, was to obtain evidence of the 
sexual intercourse of his wife with another than him- 
self, and that he cared not how such intercourse was 
obtained. Lam reasoning now upon the evidence of 
the wife and Reagan; and if their testimony be true, 
of which Iam not to judge, the respondent is guilty 
as charged, under every principle of Jaw as well as 
morals. 

The court correctly charged the jury that if they 
found beyond a reasonable doubt that there was an 
agreement between Chapman and Reagan that Rea- 
gan should ‘*‘ be caught by Jerry Chapman in bed with 
Mrs. Chapman, or on board of her, as the witness 
Reagan puts it, and in pursuance of that agreement 
Reagan committed the crime of rape upon Mrs. Chap- 
man, and Jerry Chapman, the defendant, was present 
in an adjoining room, in pursuance of that agreement 
with the door partly open, and witnessed and sanc- 
tioned the act of rape when it was committed, then 
the defendant was guilty of rape.’’ 

(But the conviction was set aside on another ground.] 


—_———_—___——_ 


MARRIAGE — LIBEL — CRIMINAL PROCEEDINGS 
BY WIFE AGAINST HUSBAND. 
QUEEN’S BENCH DIVISION, APRIL 5, 1886. 
Rea. v. Lorp MAyor or Lonpon.* 
The Married Women’s Property Acts do not enable a married 
woman to takecriminal proceedings against her husband 
for defamatory libel. 


 . was a rule calling upon the lord mayor of Lon- 

don and Albert G. Vance to show cause why the 
lord mayor should not proceed to hear and determine 
the matter of an application by Emma Vance, other- 
wise Stevens, for a summons against the said Alfred 
G. Vance for a defamatory libel alleged to have been 
published by him of and concerning the applicant. 

On the 25th of November, 1885, Emma Vance laid an 
information and complaint before the lord mayor 


*54 L. T. Rep. 761. 








upon an application forasummons against Alfred G. 
Vance, for ‘That he, the said Alfred G. Vance, did 
maliciously publish of her, the said Emma Vance, the 
following defamatory libel in the Daily Telegraph of 
the 14th November, 1885, viz.: ‘‘Mr. Alfred G. Vance, 
comedian and vocalist, in answer to an advertisement 
that appeared in last Tuesday’s issue of this paper, 
informs his friends and the public that the person ad- 
vertising is in no way related to himself or family ;’ 


“meaning thereby that she, the said Emma Vance, was 


not his wife, and disparaging her in her reputation as 
a married, respectable woman, and tending to bring 
her into ridiculeand contempt as a person who had 
lived with the said Alfred G. Vance under the pre- 
tense that she was his wife, whereas she was his mis- 
tress, and in no way related to him.” 

At the time of the publication of this alleged libel 
Emma Vance was, and stillis, the wife of Alfred G. 
Vance. 

Emma Vance tendered herself before the lord mayor 
to prove the publication of the alleged libel. The 
lord mayor refused to grant a summons, upon the 
ground that Emma Vance was the wife of Alfred G. 
Vance, and could not under the circumstances prose- 
cute or give evidence against her husband. 


W. Baugh Allen (Poland with him), for lord mayor, 
showed cause. 


Crispe, in support of the rule. 


Smith, J. Weare of opinion that this rule should 
be discharged. It cannot be doubted that by the law 
of England, before the passing of the Married 
Women's Property Acts in 1870, 1882 and 1884 (33 & 34 
Vict., ch. 93; 45 & 46 Vict., ch. 75; and 47 & 48 Vict., 
ch. 14), exceptin the cases hereinafter mentioned, a 
husband or wife could not take criminal proceedings 
against each other. From the earliest time it has 
been held that a feme covert was not guilty of felony 
in stealing her husband's goods, the reason being that 
husband and wife were considered but as one person 
inlaw. See1 Hale P. C. 514. Upon the same princi- 
ple it was held that a husband could not grant lands 
to a wife, for the maxim of the Jaw was “that a hus- 
band and wife are one person ” (Firebrass vy. Pennant, 
2 Wils. 254), and per Lush and Field, JJ., in Phillips 
v. Barnet, 34 L. T. Rep. (N. 8S.) 177; 1Q. B. Div. 440, 
441. 

It was also the law of England, before the passing of 
the Married Women’s Property Acts, that « husband 
and wife in a criminal case (except as hereinafter 
mentioned, and in cases of high treason) could not 
give evidence for or against each other; and until the 
passing of the 16 & 17 Vict., ch. 83, could not have given 
evidence for or against each other, even in acivil suit. 
There were however exceptions recognized by the law 
to the above rule. The question for our determina- 
tion is whether the present case, which is that of a 
wife seeking to prosecute her husband for a defama- 
tory libel, comes within the exception or not. Weare 
of opinion that the exceptions are confined to those 
cases in which person ul injuries have been effected by 
violence or coercion by the husband upon the wife or 
wife upon the husband. See Phil. Ev. (10th ed.) 83. 
It is upon this ground that it has been held that a hus- 
band and wife, as the case may be, can prosecute and 
give evidence against each other in cases of batteries, 
assaults and other personal injury. This, as itappears 
to us, is the law laid down in Reeve v. Wood, 5 B. & S. 
364. Upon this principle it is that the two cases of ab- 
duction (Reg. v. Yore,1 Jebb & Symes, 563; and Reg. v. 
Wakefield, 2 Lew. C. C. 279) would seem to have been 
decided; for as pointed out by Crompton, J., in Reeve 
v. Wood,5 B. & S. 364, there might have been consid- 
ered to have been what was equivalent to an actual 
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personal injury to the woman herself in those cases. 
The following passage in the judgment of Blackburn, 
J., in the case of Phillips v. Barnet, is very apposite to 
the matter in hand. The learned judge there says: 
* There can be no doubt that if a wife receives bodily 
injury from the hands of her husband, he is liable to 
criminal proceedings fora felony or a misdemeanor, as 
the case may be; and inthe case of an ordinary as- 
sault it is quite clear that the wife has a right for her 
protection to obtain articles of the peace against her 
husband.” 

In our judgment the exception only extends to the 
class of cases where bodily injury has been received 
by the wife or husband, asthe case may be. No case 
has been cited at the bar, nor are we aware of any, in 
which the exception has*ever been extended beyond 
that above enunciated; and it is worthy of remark, 
that if the law be as was contended by the applicant, 
no trace of authority to support her position can be 
adduced in her behalf. It was then argued however 
that even if the present case does not come within the 
present exception as the law stood before the passing 
of the Married Women's Property Act in 1870, yet it 
comes within the existing act of 1882, and that by vir- 
tue of the provisions of that act she was now enabled 
to prosecute her husband for a libel upon her reputa- 
tion and credit. It was said that by section 12 of the 
act of 1882 it was enacted that every woman, whether 
married before or after the passing of the’act, should 
have against her husband the same remedies and re- 
dress by way of criminal proceedings ‘for the protec- 
tion and security of her own separate property, as if 
such property belonged to her as a feme sole;”’ and 
that the present criminal proceeding against her hus- 
band for libel was for the protection and security of 
her separate property, she being a vocalist. 

It was argued before us, that it having been stated by 
Brett, J., during the argument in the case of Summers 
v. City Bank, supra, under section 11 of the act of 1870 
that a wife could sue her husband for a libel upon her 
in her trade, and therefore it necessarily followed that 
she could criminally prosecute him ina case like the 
present. It seems tousethat the argument is wholly 
fallacious. First, we would point out that under sec- 
tion 12 of the act of 1882, which is the act now in force 
(it was equally so under section 11 of the act of 1870), 
proceedings, whether civil or criminal, can only be 
taken by wife against husband for the protection and 
security of her own separate estate. How can crimi- 
nal proceedings for a personal libel be said to be for 
the protection and security of her own separate prop- 
erty? Libel on an individual is, and always has been, 
regarded as both a civil injury and a criminal offense. 
The person libelled may pursue his remedy for dam- 
ages or prefer an indictment; he may both sue for 
damages and indict. It is ranked among criminal of- 
fenses because of its supposed tendency to arouse an- 
gry passions, provoke revenge, and thus endanger the 
public peace. See per Lush, J., Reg. v. Holbrook, 39 
L. T. Rep. (N. 8.) 530; 4 Q. B. Div. 46. 

How can a prosecution for a libel, which is criminal 
only because of the tendency above pointed out, be 
said to be for the protection and security of the sepa- 
arate estate? Itseems to us impossible to so hold, 
even if it may hereafter be held (upon which we give 
no opinion) that an action for libelin acase like the 
present can be maintained by a wife against a hus- 
band. It seems to us moreover, looking at the com- 
plaint made, that it would be impossible to hold the 
separate estate, as contemplated by the statute, was 
ever here in jeopardy. What was damaged, if any- 
thing, was the fair fame of the applicant, and that, in 
our judgment, is not separate estate. 

We are of opinion, for the reasons above stated, that 
neither as the law stood prior to 1870, nor since, can a 





wife criminally prosecute a husband or give evidence 
against him upon a prosecution for a personal libel 
upon herself. We therefore discharge this rule, with 
costs. 

Solicitor for applicant, Heritage. 

Solicitor for respondent, City Solicitor. 


—_——_—_q——_—_——. 


CONSTITUTIONAL LAW—MINING COAL — STAT- 
UTE COMPELLING MEASUREMENT OF 
COAL BY WEIGHT AS BASIS 
OF WAGES. 

SUPREME COURT OF ILLINOIS, JUNE 12, 1886. 
MILLETT Vv. PEOPLE.* 

A statute providing for the weighing of coal at the mines, re- 
quiring the owners and operators of mines to provide 
scales, and weigh all coal taken out, and make such 
weight the basis of wages, is unconstitutional. 


 ceeieaneas from St. Clair. 


Wilderman & Hamill, for appellant. 


George Hunt, Atty.-Gen., and R. D. W. 
State’s Atty., for People. 


Holden, 


ScHOLFIELD, J. The defendant was indicted and 
convicted of failing, as the agent of the owner of a 
certain coal mine, to cause to be furnished and placed 
upon the railroad track, adjacent to the coal mine, a 
track scale of standard measure, upon which to weigh 
the coal hoisted from the mine, as provided by section 
1 of “An act to provide for the weighing of cual at the 
mine,” approved June 14, 1883, and the several sec- 
tions to amend sections 2,3 and 4 of that act, approved 
June 29, 1885. 

We held in Jones v. People, 110 Ill. 590, that it was 
competent to show, in defense of a person indicted 
under the same action, before the approval of the 
mandatory act of June 29, 1885, that at the time the 
act took effect, and long prior thereto, the corporation 
in that case owning and operating the coal mine had a 
contract with all the men employed to mine coal in 
that mine, during that period to receive as the wages 
for their labor from said coal) company, the sum of 40 
cents per box for each box of coal mined and taken 
from said mine; that all the persons employed in the 
mine to mine coal for said company had always been 
and were then perfectly satisfied to work under said 
contract; and that they did not want the coal taken 
from the mine weighed as a basis upon which to com- 
pute their wages, etc. It was, in considering this 
question, among other things, then said: ‘‘Although 
section 2 does provide that the weight determined by 
weighing on the scales furnished shall be considered 
the basis upon which the wages of persons mining coal 
shall be computed, we do not regard this as requiring 
in all contracts for the mining of coal the wages of the 
miners must be computed upon the basis of the weight 
of the coal mined. That would be a quite arbitrary 
provision — seemingly an undue interference with 
men’s rights of making contracts —and we cannot as- 
cribe to the Legislature the making of such an enact- 
ment unless it be plainly declared, which is not done 
in this case.” 

The second section of the mandatory act, approved 
June 29, 1885, requires that all coal produced in 
this State shall be weighed on the scales, as provided 
in section 1 of the act approved June 14, 1883, and that 
a correct record of the same shall be kept in a well- 


7N. E. Rep’r, 631. 
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bound book furnished by the owner, agent or opera- 
tor of such mine for that purpose, by a competent 
person, at the expense of such owner, agent or opera- 
tor; said record to be subject to the inspection (at all 
reasonable business hours) of the miner, operator, car- 
rier, land-owner, adjacent land-owner, member of the 
bureau of labor statistics, mine inspectors, and all 
others interested. 

Section 3 provides that it shall be lawful for the 
miners employed in any coal mine or colliery in this 
State to furnish a check-weigher at their own expense, 
whose duty it shall be to balance said scales, and see 
that the coal is properly weighed, and keep a correct 
account of the same, and for this purpose he shall have 
access at all times to the beam box of said scales while 
such weighing is being performed. 

The fourth section provides that a fine, or fine and 
imprisonment, as prescribed, shall be enforced on any 
owner or agent operating a coal mine failing to com- 
ply with these provisions. Another section provides 
that all contracts for the mining of coal in which the 
weighing of the coal, as provided for in that act, shall 
be dispensed with, shall be null and void. 

The court, at the instance of the people, instructed 
the jury that since the first day of July, 1885, the law 
prohibits the making of any contracts between the 
operators of the coal mines and the miners in which 
the weighing of coal, as provided by law, is sought to 
be avoided, and the court refused to instruct the jury 
that “if they believed from the evidence that the com- 
pany for which the defendant is working does not sell 
nor offer to sell coal by weight at its mine at which de- 
fendant is employed, and that it has contracts with 
all the men employed in its mine to mine coal at 25 or 
20 cents per box, then the jury should find the defend- 
ant not guilty.’’ There was evidence before the jury 
on which to predicate this instruction. 

The question is thus presented whether it is compe- 
tent for the General Assembly to single out owners 
and operators of coal mines as a distinct class, and pro- 
vide that they shall bear burdens not imposed on other 
owners of property or employers of laborers, and pro- 
hibit them from making contracts which it is compe- 
tent for other owners of property or employers of la- 
borers to make. 

It is declared in section 2, article 2, of our Constitu- 
tion, that ‘‘no person shall be deprived of life, liberty 
or property without due process of law.” And section 
13 of the same article provides that private property 
shall not be taken or damaged for public use without 
just compensation. The words ‘‘ due process of law ”’ 
in this connection are held to be synonymous with the 
words, ‘‘the law of the land” (Cooley Const. Lim, 
{1st ed.] pp. 352, 353), and this means general public 
law, binding upon all the members of the community, 
under all circumstances, and not partial or private 
laws affecting the rights of private’ individuals 
or classes of individuals. Janes v. Reynolds, 
2 Tex. 251. See also Wynehamer vy. People, 
13 N. Y. 482; Vanzant v. Waddel, 2 Yerg. 269. ‘‘Every 
one,’’ says Cooley (Const. Lim. [1st ed.] p. 391), ‘‘ has 
aright to demand that he be governed by general rules; 
and a special statute that singles his case out as one to 
be regulated by a different law from that which is ap- 
plied in all similar cases would not be legitimate legis- 
lation, but an arbitrary mandate, unrecognized in 
free government. Mr. Locke has said of those who 
make the laws: ‘They are to govern by promulgated, 
established laws, not to be varied in particular cases, 
but to have one rule for rich and poor, for the favorite 
at court and the countryman at plough;’ and this 


may justly be said to have become a maxim in the law 
by which may be tested the authority and binding 
force of legislative enactments.”’ 

And again the same authority says (p. 393): ‘‘The 





doubt might also arise whether a regulation made for 
any one class of citizens, entirely arbitrary in its char- 
acter, and restricting their rights, privileges or legal 
capacities in manner before unknown to the law, could 
be sustained. Distinctious in these respects should be 
based upon some reason which renders them import- 
ant—like the want of capacity in infants and insane 
persons; butif the Legislature should undertake to 
provide that persons following some specified lawful 
trade or employment should not have capacity to 
make contracts or to receive conveyances, or to build 
such houses as others were allowed to erect, or in any 
other way to make such use of their property as was 
permissible to others, it can scarcely be doubted that the 
act would transcend the due bounds of legislative 
power, even if it did not come in conflict with express 
constitutional provisions. The man or the class for- 
bidden the acquisition or enjoyment of property in 
the manner permitted to the community at large 
would be deprived of liberty in particulars of primary 
importance to his or their pursuit of happiness.’’ 

See also Budd v. State, 8 Humph. 483, where the sec- 
tions of the act incorporating the Union Bank, which 
provided that if any of the officers, agents or servants 
of that bank should embezzle the funds of the bank, 
or make false entries, they should be guilty of felony, 
was held unconstitutional, because it did not apply 
generally to officers, agents or servants of banks com- 
mitting like offenses; and Wally’s ITeirs v. Kennedy, 2 
Yerg. 554, where an act authorizing the court to dis- 
miss Indian reservation cases, where prosecuted for 
the use of another, was held unconstitutional. Inthe 
last case the court said: **‘ The rights of every individ- 
ual must stand or fall by the same rule or law that 
governs every other member of the body politic or 
land under similar circumstances; and every partial 
or private law which directly proposes to destroy or 
affect individual rights, or does the same thing by af- 
fording remedies leading to similar consequences, is 
unconstitutional and void. Were it otherwise, odious 
individuals or corporate bodies would be governed by 
one law; the mass of the community, and those who 
made the law, by another; whereas a like general law, 
affecting the whole community equally, could not 
have been passed.”’ 

On like principles also is People v. Marx, 99 N. Y. 
377; S.C., 52 Am. Rep. 34. 

What is there in the condition or situation of the 
laborer in the mine to disqualify him from contracting 
in regard to the price of his labor, or in regard to the 
mode of ascertaining the price? And why should the 
owner of the mine, or the agent in control of the mine, 
not be allowed to contract in respect to matters as to 
which alJ other property owners and agents may con- 
tract? 

Undoubtedly if these sections fall within the police 
power, they may be maintained on that ground; but 
it is quite obvious that they do not. Their require- 
ments have no tendency to insure tae personal safety 
of the miner, or to protect his property or the prop- 
erty of others. They do not meet Dwarris’ definition 
of police regulations. They do not have reference to 
the comfort, the safety or the welfare of society. Pot- 
ter Dwar. Stat. 458. 

In Austin v. Murray, 16 Pick. 121, it was said: ‘‘The 
law will not allow the rights of property to be invaded 
under the guise of a police regulation for the promo- 
tion of health, when it is manifest that such is not the 
object and purpose of the regulation.’’ See also to 
like effect the language of Colt, J.,in Watertown v. 
Mayo, 109 Mass. 815; S. C.,12 Am. Rep. 694, and the 
opinion of the court, and cases referred to, in Re Ap- 
plication of Jacobs, 98 N. Y. 109, et seq.; S. C., 50 Am. 
Rep. 636, and People v. Marz, supra. 

But it is suggested in argument that one purpose of 
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the sections is to furnish needful information to the 
public. If that be so, then under section 13, article 2, 
supra, there must first be made compensation to the 
owner of the property thus to be devoted to public 
use; for it must be too apparent to need argument in 
its support that to compel the purchasing of scales 
and the employing of a person to use them, for the 
benefit of the public, is to appropriate the private 
property, i. e., the money which this will cost, to pub- 
lic use, Morse v. Stocker, 1 Allen, 150; State v. Glen, 7 
Jones (Law), 321. 

The main reliance of the counsel representing the 
State to sustain the ruling below seems however to be 
on the ground that mining for coal is affected with a 
public use, so that it may be regulated by law, like 
public warehouses, as held in Munn v. Jilinois, 94 U.S. 
113. It cannot be claimed that mining for coal was by 
common law affected with a public use, and therefore 
specially regulated by law, like the business of inn- 
keepers, common carriers, millers, etc.; and in our 
opinion it is not, like the business of public ware- 
housing, within ‘the principle controlling such classes 
of business. The public are not compelled to resort 
to mine owners any more than they are compelled to 
resort to the owners of wood or turf, or even to the 
owners of grain, domestic animals, or to those owning 
any of the other ordinary necessaries or conveniences 
of life which form a part of the commerce of the 
country. 

The owner of a coal mine is under no obligation to 
obtain a license from any public authority, and there- 
fore when he choses to mine his coal he exercises no 
franchise. We are aware of no case wherein it has 
been held that the owner or operator of a coal mine 
stands on a different footing, as respects the control 
and sale of his property, than the owner or operator 
of any other kind of property in general demand by 
the public. We are not unmindful that our Constitu- 
tion, in section 29, article 4, enjoins legislation in the 
interest of miners; but this is solely as respects his 
personal safety—the enactment of police regulations 
to promote that end. It recognizes that the business 
is dangerous to life and health, but it nowhere inti- 
mates that there isany thing in it which disqualifies 
parties engaged in it from contracting as they may in 
regard to other matters, or that gives the public a use 
init. There is also in section 5, article 13, a provision 
requiring railroad companies to permit connections to 
be made with their tracks, so that coal banks or coal 
yards may be reached; but the same provision also 
applies to consignees of grain, and it affects the duty 
of the carrier alone, forno duty or obligation is en- 
joined on the owner of the coal bank or coal yard in 
that respect. 

We recognize fully the right of the General Assem- 
bly, subject tothe paramount authority of Congress, 
to prescribe weightsand measures, and to enforce their 
use in proper cases, but we do not think that the Gen- 
eral Assembly has power to deny to persons in one 
kind of business the privilege to contract for labor, 
and to sell their products, without regard to weight, 
while at the same time allowing to persons in all other 
kinds of business this privilege; there being nothing 
in the business itself to distinguish it in this respect 
from any other kind of business. And we deny that 
the burden can be imposed on any corporation or in- 
dividual, not acting under a license, or by virtue of a 
franchise, of buying property and hiring labor merely 
to furnish public statistics, unless upon due compen- 
sation to be made therefor. 

So far as the owner or operator of a mine shall con- 
tract for the mining of coal or the selling of coal by 
weight, we see no objection to the statute as imposing 
upon him the duty of procuring scales for that purpose ; 
but we do not think that he can be compelled to make 





all his contracts in these respects to be regulated by 
weight; and when he has no necessity for the use of 
scales in these respects, he cannot in our opinion be 
compelled to keep and use them. 

We think the court erred in its ruling in giving the 
one and refusing the other instruction. The judg- 
ment is reversed, and the cause remanded for further 
proceeding consistent with this ‘opinion. 


_—_.—___—. 


WATER AND WATER-COURSE — PRESCRIPTIVE 
tIGHTS TO THE FLOW, 
MAINE SUPREME JUDICIAL COURT. 
JUNE 15, 1886. 


MURCHIE vy. GATES.* 
A right to the artificial flow of water through a water-course 
can be acquired by prescription. 
CTION for diversion of a water-course. The opin- 
ion states the case. 


A. McNichol and George A. Curran, for plaintiffs. 


F. A. Pike, for defendant. 


Emery, J. There was evidence tending to estab- 
lish the following as facts: In the St. Croix river, at 
Calais, isan island near the American shore. This 
island and the American shore for some distance above 
and below were formerly one estate. As early as 1810 
dams and mills were built across from the shore to the 
island at the upperend. The title to this upper mill 
privilege afterward came to the defendant. In 1824 
was the severance in the township. A conveyance 
was made of the land nearly opposite the lower end of 
the island, “with liberty to build a dam from the 
shore across to the island.” The title to this lower 
privilege afterward came to the plaintiffs. 

The owners of the upper privilege had from time to 
time, during the last forty years, deepened the chan- 
nel leading to their mills by removing rocks, etc. They 
had also, for at least sixty years, maintained a sheer 
dam running from the upper end of the island up the 
river, sheering out into the river. Thissheer dam and 
the deepening of the channel conducted more or less 
of the waters of the St. Croix toward the American 
shore and down inside the island, which water would 
otherwise have flowed past outside of the island. For 
many years, at least forty, there were several mills on 
the upper privilege, between the shore and the island, 
which vented the water into the channel between the 
island and the shore. This flow of water down inside 
the island was the power for the mills upon the lower 
privilege. At the upper end of the island, upon the 
upper privilege, was also a mill, called the Franklin 
mill, which vented water into the main river outside 
the island. This water of course would not then flow 
to the lower mills. 

In 1882 the defendants ceased using the inshore mills 
for atime, and diverted to the Franklin mill, and so 
down outside the island, the water that formerly 
flowed through the inshore mills, down inside the 
island to the plaintiffs’ mills. For this diversion this 
action was brought, and the jury have found there was 
such a diversion of the water. 

The defendant contended thatthe plaintiffs could 
only claim of right the natural flow of water, and 
could not acquire by user, however long continued, a 
legal right to the surplus or extra water artificially led 
into the channel by defendant’s sheer dam, and by the 
artificial deepenings of the channel. The judge in ef- 
fect instructed the jury that the plaintiffs were enti- 


*5 East. Rep’r, 816. 
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tled to all the water which naturally flowed in the 
channel between theisland and the American shore, 
and which had been permitted to flow, and they had 
been accustomed to receive at the mills, and privilege 
through the series of years down to 1882. That series 
of years was admittedly more than twenty. 

The defendant construed the language as meaning 
that the plaintiffs might be entitled to more than the 
natural flow of water; that they might become enti- 
tled by prescription to the flow of such water as had 
been artificially led into the channel. We thiuk it 
may be construed to mean that the plaintiffs were en- 
titled to only so much of the natural flow as had been 
permitted to flow, lessening rather than enlarging 
their rights. The defendant contended for a prescrip- 
tive right to divert the water from the plaintiffs, and 
if applied to that contention, the instruction was in 
theirfavor. But we will examine the instruction as 
construed by the defendant. 

If the plaintiffs, by a user sufficiently long and con- 
tinuous, could acquire a prescriptive right to the ac- 
customed flow of the water thus artificially led into 
this channel, the instruction is admittedly correct; 
but the defendant contended that the water-course in- 
side the island was in fact artificial, and that no pre- 
scriptive rights can be acquired therein. 

The theory of prescriptive rights is that there was a 
grant made of them. Itis presumed that what one 
has so long permitted another to enjoy, he has granted 
to him. It would seem that a grant of water ease- 
ments could be as readily presumed as the grant of any 
other easements. Sucheasements are valuable. Im- 
portant interests ofteu depend upon them. They are 
the ordinary subjects of grants. The use of them are 
as permanent as in the case of many other easements. 
They can be as easily defined. There would seem to 
be no good reason for accepting them from the gen- 
eral rule as to prescriptive rights. If prescription is 
to obtain at all as afoundation of legal right, such a 
case as this would seem to be clearly within the prin- 
ciple. 

We also think the case is within the authorities. In 
Belknap v. Trimble, 3 Paige, 577, Chancellor Walworth 
appositely said: ‘‘A proprietor at the head of a stream 
who has enlarged the natural flow of the waters, and 
has continued such change for more than twenty 
years, cannot afterward be permitted to restore it to 
its natural state, when it will have the effect to de- 
stroy the mills of other proprietors below, which have 
been erected with reference to such change in the nat- 
ural flow of the stream.”’ 

In Delaney v. Boston, 2 Harr. 489, it was declared 
that one who has suffered water to flow through his 
land in.a new, artificial channel for twenty years, can- 
not then divert it to the injuries of riparian proprie- 
tors above, who have enjoyed the benefit of its flowing 
in such artificial channel. 

In Shepardson v. Perkins, 58 N. H. 354, the case last 
cited is quoted, and the principle applied in favor of 
mill-owners below on the artificial channel. See also 
in English cases, Wood v. Wand, 3 Ex. 777; Mayor v. 
Chadwick, 11 Adol. & El. 571. 

The defendant urges that he cannot be obliged to 
keep up the sheer dam, and that all the extra flow is 
caused by his works. He insists he is not bound to 
maintain works to lead water to the plaintiffs’ mills, 
and that what extra water he gathers in by his own 
labor and appliances he can use and set free in what 
direction is most convenient for him. This action 
however is not for neglect to keep up the dam, nor for 
refusing to gather water into thechannel. The water, 
the diversion of which is complained of, had in fact 
come into the channel down as far as the upper mills. 
It will be recalled that the owners of the upper mills 
conveyed the land below for a mill privilege; that the 





purchasers built mills thereon, which have been pro- 
pelled by water from the upper mills for half a cen- 
tury. 

The English cases cited by the defendant will be 
found, upon examination, to be cases of artificial sup- 
ply rather than of artificial channel. In other Eng- 
lish cases the distinction is clearly made, and the 
same principles applied to artificial as to natural water- 
courses. See language of Pollock, C. B., in Wood v. 
Wand, supra, and Leeman, C. J., in Mayor v. Chad- 
wick, supra. Baron Channell, in Nuttall v. Bracewell, 
L. R., 2 Exch. 1, tersely expresses the situation; hence 
when he says: ‘‘It is a natural flow or stream through 
an artificial channel.” See also Jvimey v. Stocker, L. 
R., 1 Ch. App. 396. 

The case of Lockwood Co. v. Lawrence, 77 Me. 297; 
S. C., 52 Am. Rep. 763; 1 East.Rep’r, 403; 32 Alb. L. J. 
307, cited by the defendant, recognizes the doctrine 
that rights in the flow of water may be acquired by 
prescription. The rights contended for in that case 
however were not sustained by the evidence. In this 
case the evidence was for the jury. 

[Omitting a minor point.] 

Motion and exceptions overruled. 

Judgment on the verdict. 

Peters, C. J., Danforth, Virgin, Foster and Haskell, 
JJ., concurred. 


SHERIFF— APPOINTMENT OF SPECIAL DEPUTY 
— WANT OF SEAL. 
NEW HAMPSHIRE SUPREME COURT, MARCH 12, 1886, 


JEWELL V. GILBERT. 
A person specially appointed by a sheriff to serve a writ, 
though his’appointment is not under seal, is an officer de 
facto for that purpose. 


SSUMPSIT. The plaintiff claimed a lien for sup- 
plies furnished the defendant toward hauling 
wood. The Grand Trunk Railway Company, as claim- 
ant of the wood, objected on the ground that alien 
had not been secured by a valid attachment. The at- 
tachment was made by one whose appointment as a 
special deputy for the service and return of the writ 
was not under seal. 


A.S. Twitchell, A. R. Evans, and A. L. Chamberlain, 
for plaintiff. 


Drew, Jordan & Carpenter, for claimant. 


Dog, C. J. “The de facto doctrine was introduced 
into the law, as a matter of policy and necessity, to 
protect the interests of the public and individuals, 
where interests were involved in the official acts of 
persons exercising the duties of an office without be- 
ing lawful officers. It was seen * * * that the 
public could not reasonably be compelled to inquire 
into to the title of an officer, nor be compelled to show 
a title, and these became settled principles in the law. 
But to protect those who dealt with such officers when 
apparent incumbents of offices, under such apparent 
circumstances of reputation or color as would lead 
men to suppose they were legal officers, the law val- 
idated their acts, as to the public and third persons, 
on the ground that, as to them, although not officers 
de jure, they were officers in fact, whose acts public 
policy required should be considered valid.” State v. 
Carroll, 38 Conn. 449, 467. 

‘‘Upon well-settled principles it would be incon- 
sistent with the convenience and security of the pub- 
lic, and with a due regard to the rights of one acting 
in an official capacity under the color of and a belief in 
lawful authority to do so, that the validity of his acts 
as a justice should be disputed, or the legal effect of 
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his election and qualification as a representative be 
determined, in this proceeding, to which he is not a 
party. The appropriate form of trying his right to 
exercise the office of a justice is by information in be- 
half of the Commonwealth, or perhaps by action 
against him by the person injured.’’ Sheehan's case, 
122 Mass. 445, 446. 

“The acts of an officer, thus having color of title, 
* * * are valid in respect to the rights of third per- 
sons, * * * The adoption of such a rule is neces- 
sary to prevent a failure of justice, and the great pub- 
lic mischief which might otherwise be justly appre- 
hended. Besides the officer’s title to his office ought 
not to be determined in a collateral way.” Bucknam 
v. Ruggles, 15 Mass. 180, 182. 

‘It is difficult to find a stronger illustration of the 
application of this rulethan is furnished by the case 
of Fowler v. Bebee, 9 Mass. 231, where it was held that 
the acts of an officer, appointed without any authority 
of law, could not be invalidated or inquired into in a 
suit between third persons. * * * The cases all 
recognize the rule as being founded on public policy, 
which does not allow the title of a person to an office 
to be inquired into and determined in proceedings to 
which he is not a party; nor the rights of third per- 
sons to be affected by illegalities or informalities in 
the appointment or election of public officers who are 
acting under color of title.” Fitchburg R. Co. v. 
Grand Junction R. Co., 1 Allen, 552, 558. 

“No principle is better settled than that the acts of 
such persons are valid when they concern the public, 
or the rights of third persons. * * * It would be 
impossible to maintain the supremacy of the Jaws if 
individuals were at liberty, in this collateral manner, 
to question the authority of those who in fact hold 
public offices under color of legal title.’’ People v. White, 
24 Wend. 520, 525. 

“In order to secure the peaceful and orderly gov- 
ernment of thecommunity, the rule has been estab- 
lished that the right ofa de facto public officer to ex- 
ercise the powers of his office cannot be investigated 
ina collaterel proceeding. It must be determined 
once for all times, in adirect proceeding to oust the 
officer.’’ Moraw. Corp. (2d ed.), § 640. 

Inu the reign of Henry VI, “the house of York as- 
serted their dormant title; and after imbruing the 
kingdom in blood and confusion for seven years 
together, at last established it in the person of Edward 
IV. At his accession to the throne, after a breach of 
the succession that continued for three descents 
and above three score years, the distinction 
of a king de jure and a king de facto began 
to be first taken, in order to indemnify such as 
had submitted to the late establishment, and to pro- 
vide for the peace of the kingdom, by confirming all 
honors conferred and all acts done by those who were 
now called the usurpers, not tending to the disherison 
of the rightful heir. In statute 1 Edw. IV, ch.1, the 
three Henrys are styled ‘late kings of England, succes- 
sively in dede, and not of ryght.’ And inall the 
charters which I have met with of King Edward, 
whenever he has occasion to speak of any of the line 
of Lancaster, he calls them ‘nuper defacto, et non de 
jure, reges Anglie.’’’ 1 Bl. Com. 204. 

‘*When an unjust conqueror, or any other usurper, 
having invaded the kingdom, on the people submitting 
to him, and by a voluntary homage acknowledging 
him for their sovereign, he is in possession of their re- 
gality. Other nations, as having no right to concern 
themselves in the domestic affairs of this nation, or to 
interfere in its government, areto abide by its judg- 
ment, and conform to the possession; therefore they 
may treat of a peace with the usurper, and conclude it 
with him. Herein they do not injure the right of the 
lawful sovereignty. It is not their concern to exam- 





ine and judge of this right. They leave it as it is, and 
in their transactions with this kingdom attach them- 
selves solely to the possession, according to their own 
right, and that of the State whose sovereignty is con 
tested.’’ 4 Vatt. Law Nat., § 14. 

“‘A new State springing into existence does not re- 
quire the recognition of other States to confirm its in- 
ternal sovereignty. The existence of the State de facto 
is sufficient, in this respect, to establish its sovereignty 
dejure. ItisaState because it exists. * * * The 
external sovereiguty of any State, on the other hand, 
may require recognition by other States in order to 
render it perfect and complete. * * * Until the 
revolution is consummated, while the civil war, in- 
volving a contest for the government continues, other 
States may remain indifferent spectators of the con- 
troversy, still continuing to treat the ancient govern- 
ment as sovereign, and the government de facto as a 
society entitled to the rights of war against its enemy.”’ 
Wheat. Int. Law (8th ed.), §§ 21, 23, 27, note; 1 Kent 
Com. 24, 25, 167; Kennet v. Chambers, 14 How. 38, 47; 
Prize cases, 2 Black, 635. 

In Luther v. Borden, 7 How. 1, the plaintiff offered 
to prove that the Dow government was lawfully estab- 
lished in Rhode Island in May, 1842, and was the State 
government de jure until May, 1843; and he contended 
that the charter government, which existed de facto, 
having no legal existence during that year, could not 
authorize the defendants to break and enter the plain- 
tiffs house in order toarrest him. “If this court,”’ 
says Taney, C. J. (p. 38), “is authorized to enter upon 
this inquiry, as proposed by the plaintiff, and it should 
be decided that the charter government had no legal 
existence during the period of time above mentioned, 
if it had been annulled by the adoption of the oppos- 
ing government, then the laws passed by its Legisla- 
ture during that time were nullities, its taxes wrong- 
fully collected, its salaries and compensation to its 
officers illegally paid, its public accounts improperly 
settled, and the judgments and sentences of its courts, 
in civil and criminal cases, null and void, and the offi- 
cers who carried their decisions into operation, an- 
swerable as trespassers, if not in some cases as crimi- 
nals.”’ 

“Sir Matthew Hale,” says Woodbury, J. (p. 57), 
‘after much hesitation, at last consented to preside 
on the bench in administering the laws between pri- 
vate parties, under a government established, and 
recognized by other governments, and in full posses- 
sion de facto of the records and power of the kingdom, 
but without feeling satisfied, on inquiry, asa judicial 
question into its legal rights. Cromwell had ‘ gotten 
possession of the government,’ and expressed a wil- 
lingness ‘to rule according to the laws of the land.’ 
* * * And this, Hale thought, justified him in act- 
ing as judge. Hale Hist. Com. Law, 14, Preface. For 
alike reason, though the power of Cromwell was soon 
overturned, and Charles the Second restored, the ju- 
dicial decisions under the former remained unmo- 
lested on this account, and the judiciary went on as 
before, still looking only to the de facto government 
forthe time being. Grotius virtually holds the same 
doctrine. Book 1, ch. 4, § 20, and 2, ch. 13,§11. Such 
was the case likewise over most of this country, after 
the declaration of independence, till the acknowledg- 
ment of it by England in 1783. 3 Story Com. Const., 
§§ 214, 215. And such is believed to have been the 
course in France under all her dynasties and regimes 
during the last half century.” 

“The Legislature of Texas,’’ in 1862, ‘‘ constituted 
one of the departments of a State government estab- 
lished in hostility to the Constitution of the United 
States. It cannot be regarded therefore in the courts 
of the United States as alawful legislature, or its acts 
as lawful acts. And yet itis a historical fact that 
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the government of Texas, then in full control of the 
State, was its only actual government; and certainly 
if Texas had been a separate State, and not one of the 
United States, the new government, having displaced 
the regular authority, and having established itself in 
the customary seats of power, and in the exercise of 
the ordinary functions of administration, would have 
constituted, in the strictest sense of the words, a de 
facto government; and its acts, during the period of 
its existence as such, would be effectual, and in almost 
all respects valid; and to some extent this is true of 
the actual government of Texas, though unlawful and 
revolutionary as to the United States. It is not neces- 
sary to attempt any exact definitions within which the 
acts of such a State government must be treated as 
valid or invalid. It may be said, perhaps with suffi- 
cient accuracy, that acts necessary to peaceand good 
order among citizens—such for example, as acts sanc- 
tioning and protecting marriage and the domestic re- 
lations; governing the course of descents; regulating 
the conveyance and transfer of property, real and per- 
sonal; and providing remedies for injuries to person 
and estate,and other similar acts, which would be 
valid if emanating from a lawful government, must be 
regarded in general as valid, when proceeding from an 
actual, though unlawful government, and that acts in 
furtherance or support of rebellion against the United 
States, or intended to defeat the just rights of citizens, 
and other acts of like nature, must in general be re- 
garded asinvalid and void.’’ Zevas v. White, 7 Wall. 
700, 732. 

In Despatch Line v. Bellamy Co., 12 N. H. 205, 210, 
223, one ground on which the plaintiff contested the 
validity of a mortgage executed by Palmer (who was a 
director, and assumed to act as the agent of the de- 
fendant company) was that the election of Emery as a 
director was illegal because he was not a stockholder. 
The mortgage was made in pursuance of what pur- 
ported to bea record of avote of the directors passed 
by Palmer and Emery when they met on their private 
business. Palmer told Emery he wanted to make a 
mortgage of the company’s property. Emery replied 
that he could not act, never having had any stock; 
but Palmer said he was chosena director. Emery at 
last said he had ‘‘no objection to look on;” and at 
Palmer's request, he wrote a form for a vote authoriz- 
ing the mortgage. The court say, if the election of 
Emery “ had been by a municipal corporation, coming 
into office under color of an election, he would have 
been an officer de facto, and his acts valid so far as 
third persons had an interest in them; and the regu 
larity of the election could not in such case be in- 
quired into, except in some proceeding to which he 
wasaparty. Tucker vy. Aiken, 7 N. H. 181, 185, and 
casescited. Asa director of a private corporation, 
although called in common parlance an officer of the 
corporation he is perhaps not technically to be con- 
sidered an officer de fucto. He is one of the agents 
elected by a vote of the corporation for the manage- 
ment of its affairs, or some of them. But a similar 
rule must prevail in relation to the effect of his acts, 
so far asthe corporation have held him out as an 
agent, and third pecsons have confided in his acts done 
within the scope of the authority he appeared to pos- 
sess.”” Moraw. Corp. (2d ed.), §§ 543a, 637-640. 

Irregular corporate “elections are voidable only, 
and not void. These directors at most are irregularly 
chosen. They are in under color of an election, and 
their acts, so long as they retain their offices, are bind- 
ing. The legality of their election cannot be brought 
collaterally in question, but proceedings should be in- 
stituted for the express purpose of trying it, and of 
evicting them.” Hughes v. Parker, 20N. H. 58, 72; 
Ins. Co. v. Moore, 55 id. 48. 





There may be de facto corporations (Moraw. Corp., 
§§ 696a, 710, 711, 745-778, 1002, 1008, 1015, 1030), de facto 
schools and school-masters (Kidder v. Chellis, 59 N. H. 
473, 475, 476), and de facto school-houses. Chapin v. 
School-district, 30 N. H. 25,31 <A deed without a seal 
may be color of title. Farrar v. Fassenden, 39 N. H. 
268, 280. 

‘*The selectmen who commit the list of taxes to the 
collector may have, itis true, more knowledge of the 
circumstances uncer which he was chosen and came 
into office than individuals ordinarily have respecting 
the particular circumstances attending the appoint- 
ment of a sheriff or his deputy; but still it may impose 
quite as great a hardship to require them to judge, at 
their peril of the legal validity of those proceedings, 
and make them answerable personally for irregular- 
ities which did not originate with them, which they 
could not control, and respecting the legality of which 
they have but inadequate means of forming an opin- 
ion. If the town proceeds to elect, their duty requires 
them to commit thelist of taxes to the collector 
chosen, if the election be legal; and they have not the 
power to try the legality of the election, and to enter 
a judgment of ouster. If they are required to judge 
of the validity of the proceedings, they must do so 
without trial, and at their own peril if they mistake. 
Tucker v. Aiken, 7 N. H. 113, 182. 

In that case the election of Stowell as tax collector 
of Derry was held to be illegal “ because the office of 
collector was set up at auction, and the lowest bidder 
elected.’’ If the selectmen could have legally ap- 
pointed a collector on the ground that the election be- 
ing illegal, the office was vacant (act Feb. 8, 1791, § 8), 
they were not bound, of their own motion, to make 
an appointment. They could not judicially try, and 
were not bound to decide without a trial, the question 
of Stowell’s title. Their right to treat him as a col- 
lector de facto, and to rely upon his colorable title in 
committing to him the list of taxes, was not derived 
from their inadequate means of forming an opinion of 
the legality of the election. Evidence that they were 
learned in the law, were aware of all the facts, and 
knew his election was illegal, would have been inad- 
missible. If the judges who decided that case in 1834 
had been selectmen of Derry the next year, bad been 
present when the office of collector was again sold at 
auction, and when the lowest bidder was again illeg- 
ally elected, they could have legally employed him as 
collector. 

In relation toa vast number of official acts in the 
Confederate States, the de facto rule does not discrim- 
inate in favor of those who thought the government 
of those States was legally established, or against those 
who entertained the contrary opinion. If A. and B. 
claimed the office of register of deeds, B. having color 
of title, and both having knowledge that the legal 
titleis in A., B.’s recording a deed in which A. is 
grantee is not invalidated by that knowledge, or by 
A.’s prosecution of a suit against B. for the office when 
he employed him to make the record. A. is protected 
against a collateral contestation of the colorable title 
which he directly and successfully attacks by process 
oflaw. In sucha case the safety of every grantee does 
not depend upon his belief in the legality of the reg- 
ister’s electaon, or upon the register’s ignorance of an 
electoral matter of law or fact, or upon an error in the 
register’s opinion on such asubject. 

The assessment and collection of an illegal tax may 
be an official duty. School-district vy. Carr, 63 N. H. 
201, 205; Gove v. Newton, 58 id. 859; Bell v. &. Co., 4 
Wall. 598. The safety of society requires the police 
to act with alacrity upon a merely apparent state of 
things. O'Connor v. Bucklin, 59 N. H. 589, 591. The 
necessity of safe reliance on what is apparent, though 
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unreal, authorizes an unofficial use of force upon an 
appearance of a danger that does not exist. Aldrich v. 
Wright, 53 N. H. 398. 

While generalization is dangerous, the judicial ac- 
ceptance of the application thet has been made of a 
broad principle to the narrow facts of particular cases, 
as a full exposition of it may bea repeal of a large part 
of a salutary provision of law, and an enactment of a 
contrary provision in its place. An office may be held 
de facto by a person whose legal incapacity to hold it 
is imposed upon him by a prohibitory provision of the 
Constitution. Sheehan's case, 122 Mass. 445; Tyler v. 
Flanders, 58 N. H. 371. His disability may arise from 
a fact that is not apparent. But the principle that for- 
bids a collateral inquiry into the validity of an ap- 
pointment or election has a broader foundation than a 
latent defect discoverable only in extraneous evidence. 
A colorable appointment may be made by a body or 
person whose total lack of appointing power is matter 
of law. An unconstitutional statute, void in its face, 
can give color of official title. A person called in on a 
single occasion to exercise a power which the void 
statute purports to confer upon him may be an officer 
de facto, whose title cannot be assailed collaterally. 
State v. Carroll, 38 Conn. 449. 

If the appointment of Graham to the constitutional 
office of special deputy had been under seal, but the 
statutory provision under which it was made had been 
unconstitutional and void,he would have been a deputy 
de facto, and his authority could not have been ques- 
tioned in this suit; and for the purposes of this suit, 
whatever may be the efficacy of a seal, a failure to 
comply with a statute requiring it would not bea 
greater flaw than the invalidity of the statute. If the 
law required a seal, the want of it isa legal and tech- 
nical defect that would be no more apparent to people 
in general than the unconstitutionality of the law. 

By the general rule, official title is not triable’ col- 
laterally; acolorable title is indisputable when it 
ought not to be disputed; and it ought not to be at- 
tacked except in an appropriate action brought for the 
special purpose of establishing the legal title, in which 
action the officer de facto, being a party, will be bound 
by the judgment. The impracticability of preventing 
the service ofthis plaintiff's writ by judgment of 
ouster in quo warranto against Graham is no cause for 
trying the validity of his appointment in this suit. 
The sheriff ‘‘is responsible for the official conduct of 
his deputies. He shall, by himself or his deputies, 
serve and execute, in his county, all writs and other 
precepts to him directed.”” Gen. Laws, ch. 216, §§ 2, 3. 
The sheriff signed the writing specifically purporting 
to authorize Graham to serve the writ; and for what 
was done in pursuance of that writing the sheriff was 
responsible, whether Graham was bis agent de facto 
and de jure, or only de facto. Graham's official claim 
having begun and ended with the service of this writ, 
there is now no need of an opportunity to contest his 
claim in a quo warranto. See cases cited in Alttorney- 
General v. Megin, 63 N. H. 378. If any thing he did 
would have been wrongful with a seal on his warrant, 
it was wrongful without a seal. If witha seal his at- 
tachment would have been rightful, there was no rea- 
son why the plaintiff could not safely rely upon his ap- 
parent authority to make it. Without a seal, his ap- 
pointment was apparent authority within the mean- 
ing of the de facto rule. That rule being alaw of jus- 
tice and reason, and notan arbitrary ordinance en- 
acted by a court, does not exclude the learned or the 
unlearned from its protection, and did not require the 
plaintiff to try Graham's appointment by the test of 
such authority as would be apparent to the few who 
enjoy the advantage of a legal education. 

The theory that proof of a person’s being an officer 
de facto is prima facie evidence of his being an officer 








de jure, and that his authority is disproved by evidence 
that he is not an officerde jure (Pierce v. Richardson, 
37 N. H. 306, 309), may bea rule of evidence in some 
cases) Doe vy. Young, 8 Q. B. 63; Doe v. Barnes, id. 1037; 
McMahon vy. Lennard, 6 H. L. Cas. 970, 1000, 1011; 
King v. Holland, 5 Term R. 607, 623}, but it is not gen- 
erally applicable to cases in which such person is not a 
party. The de facto principle is not a mere rule of evi- 
dence in judicial trials. It invests an act of a de 
facto officer with a practical validity that is indispen- 
sable for the safe transaction of a great variety of bus- 
iness. ‘* The acts of an officer de facto are valid when 
they concern the public, or the rights of third per- 
sons.”’ Prescott v. Hayes, 42 N. H. 56, 58. The 
original right of this plaintiff was not to introduce 
either prima facie or conclusive evidence on a collat- 
eral trial of the legality of Graham’s official title, but 
to have a valid attachment made by his exercise of his 
apparent authority, whether his appointment was legal 
or illegal. The question whether a seal was necessary 
to make him a deputy de jure (Gen. Laws, ch. 216, §$ 1, 
2; Davis v. Clements, 2 N. H. 390; Thompson v. Fel- 
lows, 21 id. 425) need not be considered. Objection 
overruled. 


Blodgett, J., did not sit. The others concurred. 


—_——__»—___—_ 


EVIDENCE—OPINIONS AS TO CONDITION OF 
HIGHWAY. 
MICHIGAN SUPREME COURT, JULY 1, 1886. 


LAUGHLIN V. STREET Ry. OF GRAND RAPIDs.* 


Opinions of persons familiar with highways and their use, 
concerning the safety or convenience of passage, is com- 
petent testimony in an action for damages for an injury 
caused by an obstruction of a highway. Morse, J., dis- 
sents. 


Mitchell & McGarry and Peter Doran, for plaintiff 
and appellant. 


E. W. Withey, for defendant. 


CAMPBELL, C. J. Plaintiff sued for personal inju- 
ries caused by the upsetting of a cutter while crossing 
defendant’s track, the cause of the accident alleged 
being the continued existence of a hard and slippery 
ridge left by the defendant by the side of its track, 
and making the crossing dangerous. The court below 
directed a verdict for the defendant on account of 
contributory negligence. Defendant now insists, 
whether or not this defense is clearly made out, there 
is enough in the record to support the ruling, because 
no negligence appears in defendant, and because the 
injury suffered by defendant, if any, was not the same 
alleged in the declaration. Plaintiff alleges a good 
many errors in thereception and rejection of testi- 
mony, in addition to the vital question whether the 
case should have been taken from the jury. 

We do not think it worth while to dwell on all of 
these points, although some of them are undoubtedly 
well taken. The record indicates, on both sides, an 
amount of objecting and debating on interlocutory 
questions much beyond ordinary practice, and pro- 
longing and confusing the trial, and we can hardly 
suppose such a state of things will be exhibited again. 
The issues were not. complicated, and the debates on 
small points take up altogether too large a part of the 
record of thetrial for the proper disposition of the 
controversy. 

The claim of the plaintiffis that upon the 29th of 
February, 1884, not far from 9 o’clock in the morning, 
she, with her husband, was going in a sleigh down 


*S. C., 28 Northwestern Reporter, 873. 
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Fulton street, toward the railway station, and at the 
junction of Park and Monroe streets had to cross the 
track, which there turned upon Monroe street, with a 
switch at the curve. The horse was a steady one, go- 
ing previously ata walk. She claims that the snow 
which had fallen along through the season had been 
thrown up beside the track, and trampled or packed 
down, 80 as to leave a depression at the track of from 
six toten inches or more, with a sharp slope down- 
ward. Finding it necessary to cross the track, her 
husband turned the horse so as to cross as nearly as 
he could at right angles, but the sleigh, on making the 
descent, tipped over to the left, and threw her out, her 
husband being thrown upon her, and her left arm was 
dislocated. She claims that in consequence of the in- 
jury the shoulder and arm have been affected pain- 
fully ever since, and more or less weakened. 

Defendant claimed that there was no negligent dis- 
position of the snow; that the accident came from 
careless driving over the track, and that the alleged 
injuries are fictitious and the proof variant. 

If the testimony of the plaintiff and her husband and 
several other witnesses on the subject was true, the 
defendant's negligence was made out, and came within 
Bowen v. Detroit City Ry. Co., 54 Mich. 496, and Wal- 
lace v. Same (Mich.), 24 N. W. Rep. 870, cited on the 
argument. The court below did not allow any testi- 
mony of the condition of the road away from the im- 
mediate vicinity of the accident. Asthe testimony, if 
believed, indicated a condition of things of some du- 
ration, and nota fall of snow too near the time of the 
accident to relieve the defendant from fault for not 
removing it sooner, we do not see that any harm was 
done by confining the inquiry, if the same rule had 
been applied to both parties. But it was not. It was 
the duty of the defendant to see that nothing was al- 
lowed to make crossing dangerous at that point,where 
otherwise both Fulton and Park streets would have 
been rendered perilous to persons on lawful business. 
There was sufficient proof of fault, and we do not 
gather from the record that the court below thought 
otherwise. But we think it was error to refuse to al- 
low persons familiar with driving to give their opin- 
ion, a8 eye-witnesses, concerning the safety of the 
crossing. No amount of description can enable a jury 
to see the place as the witnesses saw it; and while wit- 
nesses must describe the place as well as they can, it 
is always competent for those who are familiar with 
highways and their use, to give their impressions re- 
ceived at the time concerning safety or convenience of 
passage, and other conditions of an analogous nature. 
They are not strictly scientific questions, and come 
within familiar principles. Evans v. People, 12 Mich. 
27; Beaubien v. Cicotte, id. 459; Detroit & M. R. Co. v. 
Van Sleinburg, 17 id. 99; Underwood v. Waldron, 33 id. 
232; Elliott v. Van Buren, id. 49, and note; Pettibone 
v. Smith, 37 1d. 579; Lluizega v. Cutler & S. L. Co., 51 
id. 272. 

(Omitting other questions. ] 

The judgment must be reversed, with costs, and a 
new trial granted. 

Sherwood, J., concurred. 
in the result. 

Morse, J. In this case I fully concur with the opin- 
ion filed by the chief justice, except in relation to the 
admissibility of evidence of the opinions of persons fa- 
miliar with driving, and eye-witnesses of the condi- 
tion of the track at or about the time oft he alleged 
injury to plaintiff as to the safety of the crossing. The 
reception of such testimony would, in my opinion, 
open up a field of boundless speculation, which would 
tend to confuse and obscure rather that to throw light 
to the jury upon the question of the true con- 
dition of the street. It would also afford oc- 
casion and opportunity for perjury, limited only 


Champlin, J., concurred 





by the character and number of the witnesses who 
might be interrogated upon the subject. The 
admission of the evidence of the opinions of witnesses 
is always attended with danger, and is not tolerated 
by the law except in cases when such testimony 
is absolutely necessary in order to ascertain the truth 
of a fact to be determined. The truth or falsity of 
the opinion is necessarily concealed in the breast of 
the witness, and his perjury cannot be detected or 
punished. 

This case in itself demonstrates the unreliability, 
and the dangerous character of expert evidence. Here 
we have physicians who ought to be and are men of 
intelligence, and of good standing as citizens in the 
community where they live, radically differing from 
the vital point of the case. 

Several witnesses sworn on the behalf of the plaintiff 
strenuously maintain under oath, that the woman is 
severely and permanently injured, and a half-dozen 
others hold with equal pertinacity, that she is not hurt 
at all, but is shamming. It is difficult to see how the 
jury was enlightened by the learned and dogmatic 
opinions of these men, couched often in language uot 
understood by plain people, and emphatically disa- 
greeing in almost every particular. Yet this class of 
evidence is admissible because it is upon a scientific 
subject, with which these physicians are familiar, and 
supposed to have a special knowledge and experience 
not within the reach of the ordinary citizen serving as 
a juror. 

There is no reason for extending the rule as desired 
here. There is nothing about the track of this rail- 
way, the condition of the street, or the disposition cf 
the ice and snow about and along the track, which is 
not within the common knowledge and experience of 
all who travel in the streets and highways of the cities 
and towns of our State; noris thereany thing about 
either the track, street or snow that cannot be suffi- 
ciently described by an eye-witness so that a jury can 
get an intelligent idea of their condition. 

The cases in this State cited by the chief justice in 
support of the proposition that this evidence of opin- 
ion as to the dangerous character of this crossing is 
admissible, do not seem applicable in my mind. 

Evans v. People, 12 Mich. 27, simply held that a per- 
son not a physician could give his opinion that there 
was no sickness at a certain time within six miles of a 
certain place. 

Beaubien v. Cicotte, 12 Mich. 459, holds that ordinary 
persons may give opinions as to the mental capacity 
of another. 

In Detroit & M. R. Co. v. Van Steinburg, it was de- 
cided that any one possessing knowledge of time and 
distance might give an opinion concerning the speed 
ofa train of cars passing him. 

In Underwood v. Waldron, 33 Mich. 232, it was de- 
clared that in a case of injury to the foundation walls 
of a building by the disintegration of mortar caused 
by water, and when the question to be decided was 
whether such water came from inside or outside the 
walls, a witness might give his opinion in the matter, 
ifin addition to his personal view of the disintegrated 
plaster of the wall, he saw other facts indicating that 
the water camefrom any particular direction, which 
facts and indications he must state to the jury. But 
if he only saw the plaster of the wall disintegrated and 
destroyed by water, with nothing but this to indicate 
whence the water came, be could give no opinion of 
its source. 

In the very extensive note to the case of Elliott v. 
VanBuren (Ann. ed.), 83 Mich. 49, where a large num- 
ber of cases are cited, bearing upon many questions 
where opinions have been admitted by this and other 
courts, there is not one where the dangerous or safe 
character of a highway, street or any other thing has 
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been permitted to be proven by the opinion of a wit- 
ness. 

In Pettibone v. Smith, 37 Mich. 579, a witness was al- 
lowed to testify as to the comparative flow of waterin 
a stream, with which he was acquainted, in different 
years, and the supervisor was permitted to state the 
effect of dry seasons upon such streams in his town- 
ship. 

The case nearest in point is that of Huizega v. Cut- 
ler & S. L. Co., 51 Mich. 272. The following questions 
were there sustained: ‘* Question. State whether in 
your opinion the gearing that turns the slab-rollers in 
an uncovered condition wonld be dangerous. Q. 
What would be the effect of a person coming in con- 
tact, or his clothing coming in contact, with that gear- 
ing—those cogwheels?’’ It appears from the opinion 
that the objection was that of immateriality. Sher- 
wood, J., in his opinion says: *‘ We can see no objec- 
tions to these questions. Certainly the dangerous 
character of the machinery was one of the questions 
involved in the case, and the opinion of competent 
witnesses was admissible to show it, as well as what 
consequences might be expectedif a person were to 
come in contact with it.” It does not appear from 
this opinion that the competency of this evidence was 
raised before the court, and if it was, the opinion does 
not declare upon what principle it was admitted. It 
certainly could not come within the principle con- 
tended for inthe case at bar. This machinery and 
its character, and its operation, covered or uncovered, 
was not a matter of common observation or knowl- 
edge, open to all who witnessed it, as was the condi- 
tion and character of this railway track and its ap- 
proaches. Indeed the plaintiff recovered upon the 
express ground that he was ignorant of the danger, 
and not warned of it, when he was working in the 
mill, and in plain sight of it every hour of the day. It 
was not therefore a matter of common knowledge,but 
required experience in the use and knowledge of such 
machinery. It seems to me that it must have been ad- 
mitted in the court below and sustained here upon the 
theory that it was a matter of expert knowledge and 
observation. An examination of the record of the 
case confirms me inthis opinion. One of the wit- 
nesses permitted to answer these questions was a head 
sawyer of seven years’ experience with such machin- 
ery, and the two others were, one a sawyer, and the 
other a mill carpenter, working in this identical mill, 
and having more than ordinary knowledge of the ma- 
chinery and its use. The brief of the appellee filed in 
the case in this court justifies the reception of this tes- 
timony on the ground that it was expert evidence. As 
expert testimony it was admissible. But I do not 
think that persons not experts would have been per- 
mitted to answer these qnestions, nor in the case of 
this machinery could an ordinary jury, not familiar 
with mills and mill machinery, gather from a mere 
description of it the knowledge necessary to determine 
its character as to being dangerous in the condition it 
was. This is not however the case with snow or ice 
piled along a railway track, constantly open to the ob- 
servation of everybody. 

If this kind of evidence be declared competent, we 
shall have no doubt as many witnesses upon a side as 
the court below will permit, swearing, one set that 
the crossing was dangerous, and the other that it was 
perfectly safe. How this can help the jury passes my 
comprehension; and if any witness commits perjury, 
as before said, it cannot be detected or punished, 
nor is thereany criterion within this kind of testi- 
mony itself to determine the reliability or worth 
of this or that man’s belief about the safety of the 
crossing. It opens the door to opportunities for 
fraud, and to uncertainties in legal investigation, 
which I for one canuot thus encourage. 





If upon the next trial of this case a witness for the 
plaintiff should swear that the ridges of snow were 
five or ten feet high, or a witness for the defendant 
should testify that there was no snow at all along the 
track, such testimony could easily be disproved by 
plenty of persons, and the falsity of the witness in 
either case satisfactorily established. But the false 
and fraudulent opinion of awitness cannot be thus 
reached. Other circumstances may show his belief a 
mistaken one, but his deliberate intention to swear 
falsely cannot be proven. Therefore such evidence is 
dangerous, and liable to defeat the end of justice. 

It is a general rule that witnesses must give evi- 
dence of facts, and not of opinions. The exceptions 
to the rule do not include, as I can find, such opinions 
as were offered and rejected in the court below. In 
Stephen’s Digest of Law of Evidence, which notes the 
exceptions to the general rule, and cites a large num- 
ber of cases illustrating the variety of such exceptions, 
there is no case reported where the dangerous charac- 
ter of such a place as this crossing has been permitted 
to be established by the opinions of eye-witnesses, por 
is any case cited bearing any analogy to such ruling. 

In some of the New England States the question has 
arisen in the courts whether the opinions of eye-wit- 
nesses were competent as evidence of the safety of 
highways and bridges, or as to the dangerous character 
of certain places or defects in the road and streets. 
Such inquiries are analogous to, and should be gov- 
erned by, the same principles as the inquiry into the 
character of the crossing in this case. I have been able 
to find but onecase where the opinion of the witness 
was allowed to be given in evidence, and in that case 
it was permitted upon the express finding that the 
answers were statements of fact, and not opinions. In 
an action againsta town for injuries received in con- 
sequence of a defect in a highway, witnesses were 
asked the condition of the read, and answered: 
“There was a bad place at the side of the road.” “‘The 
condition of it was bad.”’ ‘“‘At the mouth of the cul- 
very it was a steep—right down; a culvert that | 
thought a dangerous place.” Upon the claim that 
these answers were improperly admitted because they 
merely expressed the opinion of the witnesses, who 
were not experts, and were not statements of any 
fact, thecourt said: ‘‘ But the court do not so under- 
stand the testimony. The witnesses are not asked 
their opinion as to the sufficiency or insufficiency of 
the road, but the inquiry was as to the actual condi 
tion of the road in point of fact, and as to what the 
witnesses knew, not what was their opinion on the 
subject. The answers of the witnesses described the 
actual condition of the road as within their personal 
knowledge, and are not expressions of opinion.”? Lund 
v. Inhabitants of Tyngsborough, 9 Cush. 36. 

In the case of Crane v. Town of Northfield, 33 Vt. 124, 
the question was as to the sufficiency of a bridge or 
culvert while covered with dirt. A witness, who was 
present at the time of the accident, was not allowed to 
make the statement that if the dirt had not been 
washed from the bridge the injury would not have 
happened. lt was claimed that as he was present when 
the accident happened, and examined the bridge, he 
was entitled to give his opinion. But the court, after 
citing the general rule, and giving the exceptions and 
the reasons therefor, say: ‘‘ The substance of the wit- 
ness’ opinion that was asked for was whether it [the 
bridge] was then safe and sufficient. This was the very 
question that the jury was to try and decide, and it 
does not appear to us that there could beany difficulty 
in having the condition of the culvert so described to 
the jury by the witness that they would be just as ca- 
pable of exercising their judgments, and forminga 
correct opinion, as the witness himself. 


The following cases hold the same doctrine: Lester 
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y. Pittsford, 7 Vt. 158; Putterson v.Colebrook, 29 N. H. 
94; Hutchinson v. /nhabitants of Methuen, 1 Allen, 33. 

I believe it is better and safer to hold in acccrdance 
with the authorities last cited. The rule that the facts 
must be shown, and not the opinions of the witnesses, 
should be adhered to in all cases where the nature of 
the thing to be described is such that opinions are not 
absolutely necessary to correctly inform the jury of 
the fact in issue in relation to such thing or object. 
This is a case where there can be no great difficulty in 
that respect. What is a hindrance, rather than anaid 
to the jury should be excluded, especially when it is 
but the conclusions of witnesses upon facts from 
which no one but the jurors have any right to draw 
inferences. 

The Superior Court judge was right in excluding 
these offered opinions, but in other respects, as noted 
by the chief justice, I think he wasin error, and there- 
fore join in the reversal of the judgment below. 


NEW YORK COURT OF APPEALS ABSTRACT, 


EsTOPPEL—JUDGMENT — WRONG DECISION.—Where 
ina former action the appointment of plaintiff as gen- 
eral receiver was alleged in the complaint, and denied 
in the answer, and the same issue was framed and 
tried as in this, the legality of the appointment is res 
adjudicata, and cannot be the subject of review upon 
this appeal. Even if the decision was wrong, it does 
not impair the effect of the former judgment as a bar 
to the right to raise the same question. Nor does it 
change the effect of the judgment, because the amount 
recovered was not sufficient to entitle the plaintiff to 
appeal, as a matter ofright, from the General Term 
to this court. June 1, 1886. Griffin v. Long Jsland 
R. Co. Opinion by Miller, J. 

FRAUD—MISREPRESENTATIONS OF VALUE OF PROP- 
ERTY OF STOCK COMPANY—AS TO BOUNDARY OF REAL 
ESTATE—QUESTION OF FACT.—(1) A false and fraudu- 
lent representation as to the property of acorporation 
of material facts which necessarily affect the value of 
shares of stock therein, constitutes a cause of action 
against a party inducing another, by means of such 
fraudulent misrepresentations, to purchase shares, 
quite as much as if the purchase had been of the prop- 
erty of the company with regard to which the repre- 
sentation was made. Nor is it material in either case 
that the purchase price of the property, or the money 
advanced, on the faith of the representation, be 
paid to the party making it for his individual benefit. 
If known to be false, and made with intent to deceive 
and defraud the person who is thereby induced to pay 
out his money, the person guilty of the fraud is liable 
to respond in damages on the same principle on which 
one person is held liable in damages for fraudulently 
giving a false recommendation by which another is in- 
duced to give creditto a third party. (2) The pur- 
chaser of an interest in realestate may rely upon the 
owner's representations as to its boundary line, there 
being nothing to indicate to the purchaser at the time 
of inspecting the premises before purchase that the line 
was different from that described by the owner; and 
the purchaser may maintain an action for damages 
sustained by reason of such false and fraudulent rep- 
resentations. (3) Where there is a conflict in the evi- 
dence as to whether the representations were frandu- 
lently or mistakably made, it becomes a question for 
the jury. June, 1, 1886. Schwenck v. Naylor. Opinion 
by Rapallo, J. 

——_—_-> 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


ATTACHMENT—MERGER — PURCHASE OF JUDGMENT 
AND RIGHTS OF DEBTOR’S ASSIGNEE.—Where an at- 





tachment creditor pursues his remedy to judgment, 
and then transfers his rights under the judgment to a 
third person, and pending these proceedings the 
debtor makes an assignment, and a second attach- 
ment is sued out, returnable to the same term, the at- 
tachments will participate pro ratain the proceeds 
of the property attached. But if, asin this case, the 
third person who had acquired the first judgment also 
purchases the rights of the debtor’s assignee, he then 
holds the position of both debtor and creditor. There 
will be amerger of these two characters, his lien will 
cease, and he will not participate in the attachment 
lien. Abbott, in his Law Dictionary (vol. 2, tit. “Mer- 
ger,’’) says: ‘* Merger isthe equivalent of confusion 
in the Roman law, and(when used with reference to 
demands) indicates that when tbe qualities of debtor 
and creditor become united in the same individual, 
there arises a confusionof rights which extinguishes 
both qualities; whence also merger is often called ex- 
tinguishment.’’ Bouvier, in his dictionary, vol. 2, tit. 
“* Merger,” under the head of * Rights,’’ says: ‘Rights 
are said to be merged when the same person who is 
bound to pay is also entitled to receive. This is more 
properly called a confusion of rights or extinguish- 
ment. Whenthere isa confusion of rights, and the 
debtor and creditor become the same person, there can 
be no right to put in execution.” The same rule is 
recognized in Pomeroy’s Equity, vol. 2, §$ 789, 790. 
The extinguishment is completeat law, though in 
equity, under certain circumstances, a merger or ex- 
tinguishment will be prevented. Id. Ill. Sup. Ct., 
May, 1886. Donk v. Alewander. Opinion by Schol- 
field, C. J. 


CARRIER — NEGLIGENCE — EJECTING INFANT TRES- 
PASSER.—A_ street car of the defendant was being 
driven by a boy, at whose invitation several other 
boys got on the car, riding on the front platform. The 
driver, who was also conductor, was inside the car at 
the time, cautioned the boys to be careful, and after- 
ward twice ordered them to leave thecar. He finally 
came toward the platform in a threatening manner 
and ordered the boys to get off. The boy who was 
driving, attempting to tighten the brake, was pushed 
away by thedriver. The brake was loosened, and the 
speed of the car increased, just as one of the boys, be- 
coming frightened, either jumped or fell off the car, 
and was instantly killed. Held, that the defendant 
was liable to the parents of the boy, his death being 
caused by its employee's negligence. That the defend- 
ant’s driveror conductor was grossly negligent in 
compelling a child of twelve years of ageto jump, and 
that backward, from the platform of a moving car, no 
one can welldeny. Even the boy Salnack knew bet- 
ter than that, and did what he could to prevent the 
accident. To discuss therefore evidence which 
throughout shows a reckless carelessness, of which no 
man of ordinary discretion ought to have been guilty, 
would be to no purpose; hence we may regard the 
case as fully disposed of when we have made a brief 
statement of the law which ought to have governed 
the court below. It was a mistake to hold that be- 
cause the child was a trespasser, it could therefore be 
ejected ina manner which endangered its life or 
limbs. Pennsylvania R. Co. v. Lewis, 79 Penn. St. 33; 
Hydraulic Works Co. vy. Orr, 83 id. 332; and Phil- 
adelphia & R. Co. v. Hummell, 44 id. 375; Pittsburgh, 
A. & M. P. Ry. Co. v. Caldwell, 74 id. 421, and Same v. 
Donahue, 70 id. 119. It is very true, as was held in 
Hestonville Pass. Ry. Co. v. Connell, 88 Penn. St. 522, 
and Philadelphia & R. Co. v. Hummell, supra, extra 
precautions are not required in anticipation of the in- 
trusions of trespassers, even though they be children; 
but when they do so intrude, and are known to be in 
an improper place, they must not be so wholly neg- 
lected as to endanger their lives or limbs. Any other 
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doctrine would so illy accord with Christian civiliza- 
tion a8 to render its maintenance impossible. It fol- 
lows from what we have said that the court below, 
instead of ordering a peremptory vonsuit, ought to 
have sent the case to the jury. Penn. Sup. Ct., May 3, 
1886. Biddle v. Hestonville, M.& F. P. Ry. Co. Opin- 
ion by Gordon, J. 





CoNTRACT—RESCISSION.—A. contracted with B. to 
furnish certain grist-mill machinery, and to put it in 
place and operation. When all was supplied, and the 
putting in place completed, the machinery was set in 
motion, but owing to a defect in one portion of it the 
working was not satisfactory; for five days A. endeav- 
ered to correct the defect, but with no success. B., in 
consequence of the experimenting, having suffered a 
large loss of wheat, was desirous of terminating the 
trials made at his expense, and proposed that A. should 
exhaust one more day with the use of one hundred 
more bushels of wheat. This proposition A. declined 
to accept, alleging that it would take at least thirty 
days more. Held, that A. was entitled to a reasonable 
time after the supposed cempletion, to make tests, 
etc.; further that under the circumstances he should 
have taken the day that was offered him, and further 
that B. having within due time notified A. to take 
away the defective part of the machinery, and he hav- 
ing failed so to do, B. was justified in taking it out 
and sending it to him, and that A. could not recover 
anunpaid installment which he claimed to be due 
from B. for the machinery, which installment 
amounted to less than the cost of supplying the place 
ofthe defective part of the machinery. Albert v. 
Frick, 1 Pennypacker, 152, distinguished. Penn. Sup. 
Ct., Feb. 15, 1886. Cleaver v. Bullock. Opinion by 
Trunkey, J. 


DAMAGES—IN ACTION ON INJUNCTION BOND—COUNSEL 
FEES.—Counsel fees are not recoverable as damages in 
action on an injunction bond. Good vy. Mylin, 8 Penn. 
St. 51; Stopp v. Smith, 71 id. 285. Penn. Sup. Ct., May 
81, 1886. Sensenig v. Parry. Opinion per Curiam. 


GUARANTY — CONDITION THAT CO-GUARANTOR BE 
SECURED.—Where the president of a corporation, as a 
guarantor ofa draft by the corporation upon a bank, 
directed the treasurer of the corporation to inform the 
cashier of the bank that the draft was not to be taken 
unless A. placed his name on the back of it, which the 
treasurer communicated to the bank cashier, and A. 
did not place his name on the back of the draft, but 
gave a subsidiary separate writing of guaranty, where- 
upon the bank took the draft, there was no perform- 
ance of the condition, and no guaranty by the presi- 
dent. Jil. Sup. Ct., May 12, 1886. Belleville Sav. Bank 
v. Bornman. Opinion by Sheldon, J. 


INSURANCE — CROPS AGAINST STORM — GROWING 
crops.—A fire insurance company, authorized by its 
charter to insure “‘ hay, grain, and other agricultural 
products in barns, stacks, or otherwise,” and by a sup- 
plement, to insure against ‘storms and hurricanes,” 
insured B.’s ‘stock, crops,’”’ etc., which were after- 
ward destroyed bya hail-storm while growing. B. 
brought suit for insurance. Held, that as it had a 
power to insure the articles specified, whether in field 
or barn, the language was broad enough to cover grow- 
ing crops, and such was the manifest intent of the 
parties. Penn. Sup. Ct., May 3, 1886. Mutual Fire 
Ins. Co. of Montgomery Co. v. Dehaven. Opinion per 
Curiam. 

LANDLORD AND TENANT—LIABILITY OF LANDLORD 
TO THIRD PERSON —CONTRIBUTORY NEGLIGENCE.— 
(1) Where a basement of a building was leased, and 
during the occupation of the tenant an area, used as 
an entrance to said basement, and the pavement ad- 
joining thereto, became in bad repair, by means of 








which a person passing fell into the same, and re- 
ceived injuries for which an action was brought 
against the owner of the premises, who had come into 
possession after the dilapidation had occurred, but 
during the continuance of the tenant’s lease, held, 
that the tenant’s possession was not of a kind to ex- 
emptthe landlord from any liability arising from a 
breach of his duty to repair the pavement, and a ver- 
dict for the plaintiff was therefore sustained. (2) The 
fact that there was agood pavement, six feet wide, 
between the hole into which the plaintiff fell and the 
curb, and that the way was lighted by two gas-lamps 
sufficiently to have enabled her to see the opening, 
and avoid the accident, is nota sufficient ground for 
concluding contributory negligence, provided she 
used her eyes and ears, and was no more careless than 
an ordinary passer-by. Penn. Sup. Ct., Feb. 8, 1886. 
Brown v. Weaver. Opinion per Curiam. 


MALICIOUS PROSECUTION—REQUISITES OF ACTION.— 
The suit in hand is founded on the alleged malicious 
use of the writ of capias, by which the person of the 
plaintiff was seized and imprisoned. In order to sus- 
tain thisaction, the plaintiff must not only allegein 
his narrative, but also prove on the trial, that the de- 
fendant had not probable cause for his prosecution, 
and was actuated by malicious motives. The want of 
probable cause without malice is not sufficient; so 
where probable cause appears the motive for the pros- 
ecution, however malicious, goes for nothing. Kramer 
v. Stock, 10 Watts. 115; McCarthy v. De Armit, 99 
Penn. St. 63. And as was said by Mr. Justice Trun- 
key, in the case last cited, something more than mere 
legal or theoretical malice is requisite to sustain an ac- 
tion of this kind, for it must be proved as a fact. and 
whilst it may be inferred from a want of probable 
cause, its existence nevertheless is for the jury. From 
this it follows thata jury ought not to be permitted to 
infer.malice from the mere want of probable cause, 
when by other circumstances it is disproved. The dis- 
continuance of the capias was undoubtedly prima facie 
proof of the want of probable cause for the institution 
of the suit, but only prima facie, and required but 
slight evidence for its rebuttal. In this case, asin 
others of the same kind, proof ofa discontinuance is 
chiefly important as showing the determination of the 
previous action, without which it would seem a suit 
like that in hand could not be maintained. Mayer v. 
Walker, supra. But as we have seen, where malice is 
disproved, the want of probable cause is of no con- 
sequence, and in this is found the chief defect in the 
plaintiff's case. The discontinuance and other evi- 
dence ofa prima facie character, going to establish 
malice in the original prosecution was, if there is any 
force in authority, completely rebutted by the fact, 
which no one pretended to gainsay, that the defend- 
ants in good faith acted upon the advice of counsel. We 
have said, and that very recently, in the case last 
abovecited, per Mr. Justice Trunkey: ‘* When the 
prosecutor submits the facts to an attorney-at-law, 
who advises they are sufficient, and he acts thereon in 
good faith, such advice is often called probable cause, 
and is a defense to an action of malicious prosecution; 
but in strictness the taking the advice of counsel and 
acting thereon rebuts the inference of malice arising 
from the want of probable cause.’’ If what is here 
said be law,and that itis sois too well settled for doubt 
or discussion, then was judgment properly entered for 
the defendants. Both Mr. Cochran and Mr. Ewing, 
reputable attorneys-at-law, detail the statements made 
to them by James Cochran, immediately before the 
issuing of the writ concerning the behavior of the 
rioters, and his reasou for thinking they were aided 
and abetted by the plaintiff, and allege that without 
any suggestion on part of the defendants they advised 
the issuing of a capias. This, unless rebutted by 
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showing that they submitted a false statement to their 
counsel, was sufficient to rebut the presumption of 
malice. But the evidence of the plaintiff, so far from 
showing that the statement thus made was false, in all 
material particulars sustained it. Penn. Sup. Ct. 
Emerson v. Cochran. Opinion by Gordon, J. 


MARRIAGE—WILL—REVOKED BY MARRIAGE.—The 
will ofa woman is revoked by her subsequent mar- 
riage; and where, after the execution of a will by a 
woman, she married, and had achild born, who sur- 
vived her, a revocation of the will is implied, and this 
implication cannot be rebutted by parol evidence that 
the parties did not know the rule of law, or that they 
did not intend that the subsequent marriage and birth 
of a child should operate as a revocation. Mass. 
Sup. Jud. Ct., July 3, 1886. Nutt v. Norton. Opin- 
ion by Morton, C. J. 


DOWER—ANTENUPTIAL AGREEMENT RELEAS- 
ING PROSPECTIVE CLAIMS.—An antenuptial agreement 
reciting that each of the parties is possessed of a sep- 
arate estate, and providing that each, in consideration 
of the agreements of the other, waives all claim which 
he or she may acquire by the marriage in the estate of 
the other, is valid, and bars the claim of the widow of 
such marriage to dower in her deceased husband’s es- 
tate, although it may lack some of the formalities of a 
jointure agreement. McGee v. McGee, 91 Ill. 548, 
seems to be decisive of the question. The statutes of 
most of the States now make the wife as free and in- 
dependent, in the control of her property, as the hus- 
band is in the control of his property. As a result of 
this legislation, the tendency of the modern decisions 
isto uphold antenuptial contracts made fairly and 
without fraud by adult single women. A woman 
“may bar her dower in any lawful manner since by the 
statutes she can make any lawful contract.’’ Went- 
worth v. Wentworth, 69 Me. 247. ‘‘ There is perhaps 
no principle better settled than that any provision 
which an adult, before marriage, agrees to accept in 
lieu of dower, will amount toa good equitable joint- 
ure.” Andrews v. Andrews, 8 Conn. 79. “ Where the 
parties agree beforehand, that after marriage each 
shall hold his or her antenuptial property to his or her 
separate use, and on the death of one of, them neither 
shall have any marital claim on the estate of the 
other, this is, at least ina court of equity, generally 
esteemed to be a good barto dower.’’ Bish. Marr. 
Wom., §423. The provision of our statute that when 
aconveyance is made to or in trust for an intended 
wife, for the purpose of creating a jointure in her fa- 
vor, with her assent, to be taken in lieu of dower, 
such jointure shall bar any claim for dower by her in 
the lands of her husbend (Hurd. Rev. Stat., 1885, ch. 
41, § 7) ‘‘ cannot be said to deprive her of the power to 
bar her right to dower by any other form of antenup- 
tial contract. * * * This however is not the case of 
a settlement or jointure, but of acontract.’’ Naill v. 
Maurer, 25 Md. 532. Scribnerin his work on Dower, 
vol. 2, pp. 409, 413, says: ‘* With respect to the legal 
requisite that the estate limited in jointure be snch 
an estate of freehold as should continue during the 
wife’s life, no such circumstance will be necessary in 
equity in order to make the jointure an absolute bar 
to dower, if the intended wife be of age and a party to 
the deed, because as she is able to settle and dispose of 
all her rights, she is competent to extinguish her title 
to dowerupon anyterms to which she may think 
proper to agree. * * * Thecases are not entirely 
agreed upon the question as to whether an antenup- 
tial contract, which merely secures to the wife her 
separate property, and makes no provision for her out 
of the husband’s estate, is a good equitable jointure; 
but in a majority of the cases it is held that if it be a 
part of such agreement that the wife shall relinquish 





her dower, it will be good in equity.” Ill. Sup. Ct., 
June 12, 1886. Barth v. Lines. Opinion by Magru- 
der, J. 


MUNICIPAL CORPORATION—STREET, PAVING — CURB- 
STONES—ASSESSMENT.—A. had set at his own expense, 
along the edge of the sidewalk in front of his house in 
Philadelphia, a curbstone; it was similar to those in 
usein the neighborhood, was in proper place, and in 
good condition. The municipality determined to 
change the character of the cartway paving on the 
street from cobble-stone to Belgian block, and for the 
purpose of giving uniformity of appearance to the 
work, commanded all the property-owners along the 
line of the improvement to take up and replace their 
curbs with cut granite ones of aspecified kind. A. 
declined to do so, whereupon the city had it done, and 
assessed the costs thereof against his property. Held, 
that as the setting of the new curb was an incident to 
the repaving of tbe cartway and not of the sidewalk, 
the lien entered against the property of A. could not be 
enforced. Citing Wistar v. Philadelphia 30 P. F. S. 505. 
In the case at bar, the alignment of the curb was not 
changed, the defendant was simply required to lift the 
curb then in place,and set another and a different 
kind in the same place; and if the city cannot require 
the resetting of the curb when the curb line. has been 
changed, and the footway widened, it is difficult to 
see how the power can be exercised when the line is 
unchanged, when the city may see proper to require 
a still different curb, to take the place of the cut gran- 
ite, must depend of course upon the judgment or cap- 
rice of the city councils, and it seems reasonable and 
just, if such a requirement shall be made, when no re- 
pairs are needed, that the city should pay the price. 
If the law was correctly stated in Wistar v. Philadel- 
phia, supra, this lien cannot be sustained, and we see 
no reason why the rulings in that case should not be 
adhered to. Penn. Sup. Ct., Feb. 15, 1886. Wéistar v. 
City of Philadelphia. Opiniou by Clark, J. 


NEGOTIABLE INSTRUMENT— CHECKS—INDORSEMENT 
—PAYMENT BY DRAWEE AFTER DEATH OF PAYEE.—On 
the 16th day of September, 1885, McLennan purchased 
merchandise of Walsh, and gave his check on defend- 
ant, payable to Walsh's order. Walsh had a clerk 
named Phillips, who was his general agent, and had 
authority to receive, indorse, and otherwise deal with 
negotiable paper for Walsh, and this check was putin 
his hands in payment for the goods by McLennan. 
Phillips at once put upon it a blank indorsement, but 
did not present it that day. That night Walsh died. 
Phillips gave the check to his widow, and on the 21st 
of September, at her request, he presented it to de- 
fendant for payment, and it was paid to Phillips, and 
the money given to Mrs. Walsh. At that time de- 
fendaut had no knowledge of Walsh’s death. On 
McLennan’s periodical settlement with the bank this 
check was returned with the rest as paid. He subse- 
quently handed the check back to plaintiff, who sues 
the bank upon it. Why he returned it is not shown. 
The court below gave him judgment. In our opinion 
the ruling was erroneous. As appears from the case, 
and as was admitted on the argument, the indorse- 
ment by Phillips has the same effect as if made by 
Walsh. It is undoubtedly true, that generally an in- 
dorsement not delivered is not sufficient to create the 
responsibility of an indorser. But where a person has, 
by his own act, given negotiability in appearance to 
an instrument drawn by another, which is an existing 
contract, and valid, in his hands, and it gets into cir- 
culation, and is paid by the person on whom itis 
drawn, without notice of any thing wrong, the pay- 
ment will be protected. The bank in this case acted 
on the faith of an indorsement which was put upon 
the check by Walsh's authority, aud made the check 
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payable to bearer. Ifit had been lost in that condi- 


tion, any bona fide purchaser could have collected it. 
There is no authority that we have found which holds 
that the death of a payee or indorser after a note has 
been negotiated can affect its negotiability further or 
prevent the drawee from safely paying it. A different 
question might have arisen in case of the death of the 
drawer. But there is little dispute that even then a 
payment of a genuine check, in the due course of busi- 
ness, by the bank, in ignorance of his death, would be 
protected. Byles Bills, 24; Chit. Bills, 429;2 Pars. 
Notes & Bills, 82; 2 Dan. Neg. Inst., § 1618a. And 
while there is some authority for holding that death, 
when known to the banker, revokes the check, so far 
as the drawer is concerned, the authorities, such as 
they are, go no further. Here the check itself was un- 
doubtedly good, and bound the drawer. It had been 
made payable to bearer before Walsh’s death, and the 
bank knew nothing to impeach that condition. The 
payment was authorized by the apparent condition of 
the paper, for which Walsh was responsible, and was 
protected. Dan. Neg. Inst., § 1582, and citations. 
Mich. Sup. Ct., July 8, 1886. Brennan v. Merchants 
and Manufacturers’ Bank, Opinion by Campbell, 
C.J. 


PAYMENT — APPLICATION — ACCOUNTS — SURETY.— 
Payments made in discharge of items on a running ac- 
count, in the absence of appropriation by the parties, 
will ordinarily be appropriated by law to the earliest 
items. There are however exceptions to this rule; as 
where there are unsecured items, payments will be 
appropriated to them, rather than to thesecured ones. 
A surety who is liable on the earlier items has the 
right to demand that the exceptions to the general 
rule be not enforced to his detriment; but he has no 
right, when he is liable on the later items, to have the 
general rule altered by reason of his suretyship alone, 
The cases which have been adjudicated in this court 
are in some respects, perhaps, inconsistent with the 
cases elsewhere; but they are in no sense inconsistent 
with each other. The latter rule, under our decisions, 
as between the debtor and creditor only, will ordina- 
rily prevail over the former whenever the interest of 
the creditor requires that it should (Pierce v. Sweet, 
83 Penn. St. 151); but not to the prejudice of a surety, 
who may insist upon an appropriation under the rule 
first stated, and hold himself bound or discharged ac- 
cordingly. Berghausv. Alter, 9 Watts, 386. Thus in 
Pierce v. Sweet, supra, it was held that where a pay- 
ment is made, in the absence of any appropriation of 
it by the parties, the law will, in general, apply it in 
discharge of the earliest liabilites of a running account, 
but if by so doing thecreditor may lose a portion of 
his account unsecured by lien, the money will 
be first applied to the account thus unsecured 
for his interest, “unless,” says the court, “such 
an appropriation would be to the prejudice of asur- 
ety.’’ Soin Berghaus v. Alter, supra, B., having pur- 
chased of A., at different times, several bills of goods 
at six months’ credit, gavea note at twelve months, 
with C. as collateral security for payment. Several 
other purchases were afterward made upon the same 
terms during the twelve months, and subsequently B. 
made payments on account, which were credited gen- 
erally in the books of A., without any special appro- 
priation. It was held that such payments must be ap- 
propriated to the payment of the goods first due, and 
in relief of C., the surety in the note of B. While 
therefore a surety cannot require a general payment 
to be applied to the last debt, in case of his liability 
for it, to the exclusion of the earlier items (Speck v. 
Com., 3 Watts & S. 324), he can require that the rule 
shall not be inverted to his prejudice; that it shall not 
be turned agaiust him, by applying the payment to 





the last item, and thus leave him liable on the earlier 
ones. This we think is the outcome of all the cases in 
this court; and the cases cited by counsel of the plain- 
tiff in error (Postmaster General v. Norvell, Gil. 106, 
and Com. v. Reitzel, 9 Watts & S. 109) are not, as we 
understand them, in conflict with this view. Penn. 
Sup. Ct., Feb. 15, 1886. Pardee v. Markle. Opinion by 
Clark, J. 





NOTES. 
It isa relief to record that in the ‘{Law Reports” 
Digest the ‘‘ Woman Past Childbearing’’ no longer 
figures as 2 substantive title.— London Law Journal. 


The Royal Courts of Justice seem to have supplied a 
new peril to the occupation of counsel. A learned gen- 
tleman the other day was addressing the court, when 
suddenly it appeared that the skirts of his gown were 
in flames. Whether the flap of the too-ingeniously 
contrived seat behind him collapsed upon a box of 
matches in his pocket, or whether a wax-light care- 
lessly dropped and stepped upon caused the combas- 
tion is not likely to appear without a careful post mor- 
tem inquisition on the coat-tails. Recent visitors to 
“Faust,” with popular views of the agencies with 
which lawyers are supposed to ally themselves might 
have attributed the incident to a supernatural mani- 
festation. In any case the profession is to be con- 
gratulated that its representative on this trying occa- 
sion did not forget his cloth—in the ideal, not the ma- 
terial sense—but duly apologized to the bench for 
being so unceremoniously on fire before beating a dig- 
nified retreat.—London Law Journal. It may have 
arisen from the heat of debate. 


A layman correspondent writes us: “I have taken 
the ALBANY LAW JourRNAL from its beginning, and 
hope I may be able to take and pay for it, not to its, 
but tomy end. I have learnéd so much law and gos- 
pel from the facile pen of your good editor (though my 
grandfather was a Connecticut judge, and I sat on the 
bench with him when a boy, and once asked him the 
meaning of the words, ‘ subpaena duces tecum,’ and he 
replied it meant, ‘take them where the hair is short’), 
that when Igo where I am not known I am often 
asked, ‘In what State do you practice?’ So you see 
Brother Browne’s seed has fallen upon good ground, 
and his works do praise him, even while living.” 

In Scott v. Pape, 31 Ch. D. 554, the Court of Appeal 
has been further exercised upon the difference be- 
tween a right to an unobstructed window and aright 
to the uninterrupted access of the quantity of light 
which is received through that window; a difference 
not easy to express in accurate language. Counsel 
and the court had recourse to the vocabulary of geo- 
metrical optics, and there was talk of cones and pen- 
cils which would perhaps be more appropriate to the 
Cambridge Senate House. Probably the law of light 
will now be infested with cones and pencils for a year 
or two. But let us possess our souls in patience. Have 
we not seen the short day and the ruinous downfall of 
the angle of 45°?—Law Quarterly Review. 


A controversial pamphlet has reached us as we are 
going to press, relating to a divorce case in Massachu- 
setts. The only point we have to notice about it is that 
it discloses a new-found invention of taking the opin- 
ion of clergymen (not as yet to be used in court) as 
“experts in ethics.”” In this case certainly the “ex- 
perts ’ agreed with one another, and with any honest 
man of whom the same question might be asked. We 
trust that “ experts in ethics’’ may never be heard of 
in a court of justice. Either every right-minded citi- 
zen is an expert in ethics, or society must bein a bad 
way.—Law Quarterly Review. 
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CURRENT TOPICS. 
HE Buffalo Express, commenting on Judge Tyler’s 
article in this journal on Legal Education, 
while it does us the honor to call this ‘‘ the leading 
legal periodical of the United States,” does us in- 
justice in the closing paragraph, in which it says: 
‘‘The ALBANY LAw JOURNAL says, rather coldly: 
‘We wish the new law school success, but we do 
not expect it.’ Evidently the wish is not the father 
of that thought.” We do not know why the HZapress 
should say that. We have particular personal rea- 
sons for not wishing to be misunderstood in this 
matter, and it is unfair in the Hzpress to make that 
statement without giving our reason for our proph- 
ecy, namely, that new law schools would not suc- 
ceed in this State because young men can get ad- 
mitted to the bar in other States on a shorter term 
of study than here, and therefore are not apt to 
frequent our law schools. But we have long since 
despaired of being ourselves treated with candor 
and fairness, or of seeing any one else so treated, by 
the newspaper press. We recommend the Express 
man to read the communication in another column 
of our present issue on the subject of newspapers 
and their treatment of lawyers. Probably the 
Express did not intend any unfairness in this mat- 
ter, but it should have some reasonable basis for 
such a slur if it felt impelled to make it. After all, 
we think our feelings are more injured by its bung- 
ling of the quotation than by any thing else. 
‘Father of that thought,” forsooth! Shade of 
Shakespeare — Bacon! 


The American Law Record, commenting on the 
scheme of the proposed Cornell University law 
school, observes: ‘‘It isa question however whether 
the increase in the number of law schools is an ad- 
vantage or otherwise. We are of the opinion that 
one for each State is none too few, and the estab- 
lishment of another in New York, where there are 
already two of high reputation and sufficient capac- 
ity to meet the demand for legal education in that 
section, appears to us of rather doubtful expedi- 
ency.” 


The American Law Review says on the subject of 
Decoys and Detectives, in connection with the Max- 
well-Preller case: ‘‘A detective who will suffer 
himself to be incarcerated in jail under a charge of 
felony for such a period of time in order to put up 
a job will be apt, out of mere professional pride, to 
swear to a perverted state of facts when he comes 
upon the witness stand. But all this seems at most 
to go to his credibility, and to be fairly a question 
of argument before the jury upon the question 
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whether or not he 1s telling the truth. Whether 
the prisoner is by such a proceeding fairly or 
unfainy, mercifully or unmercifully dealt with, 
whether the dignity of the State 1s lowered by offi- 
cers acting in this way, and even prostituting, to 
use the denunciatory language employed by some 
of the newspapers, the ordinary machinery of jus- 
tice, including the grand jury, to a mere detective 
job — all this is a matter which does not touch the 
real guilt or innocence of the prisoner on trial. Of 
course the most will be made of it by his lawyers, 
and they will make a strenuous endeavor by ap- 
pealing to this to divert the minds of the jury from 
the real issue; and the danger of trial by jury lies 
in the fact that ignorant and sympathetic juries can 
be diverted in this way from the real issues, while 
a steady-headed judge seldom or never can be.” 


Mr. William Morton Grinnell has issued a pamph- 
let entitled ‘‘A comparative glance at the French 
Code Civil and the proposed New York Civii Code,” 
which is apparently a somewhat careful and very 
fair comparison of the two institutes, which must 
increase the respect of readers for the later Code. 
Mr. Grinnell says: ‘‘ As to the proposed Civil Code 
of the State of New York it is needless to enter 
into a statement of its sources and origin. We all 
know how diverse and voluminous they are, and 
knowing, can form some conception of the vast dif- 
ficulties which have been so successfully overcome 
in compiling it. Its great and intrinsic merits have 
been attested by the most eminent jurists in this 
ind other countries. It will bear favorable com- 
parison with the French Code, and is superior in 
many respects to the most prominent works of 
European civil legislature. It is open to criticism 
in many of its details, as any such stupendous work 
necessarily is, but it is doubtful if any Code could 
be compiled which would be more comprehensive, 
more clear, more concise. Were it enacted, the 
laws of New York would be contained in one vol- 
ume of 3,082 brief paragraphs, instead of being in- 
volved in thousands of volumes of reports, statutes, 
decisions, etc.” 


By the death of Samuel J. Tilden this country 
has lost a public man of very remarkable powers and 
achievement. Mr. Tilden was a man of very rare 
abilities, and he has done much useful service to 
the public. It is not for us to scrutinize his political 
career, and his legal career was not of sufficient 
distinction to entitle him to the rank of a great 
lawyer. He was too fond of making money, and 
too successful in that pursuit to have time to be a 
great lawyer. Itis preposterous for his adulators 
to talk of his dividing the honors of .the-bar with 
Charles O’Conor. That assertion would have made 
Mr. Tilden smile and Mr. O’Conor use strong lan- 
guage. Mr. Tilden did prepare and conduct a few 
great causes in a masterly manner, and he had the 
ability to take a leading rank as a lawyer had he 
chosen to devote himself to the profession. But he 
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was a politician, and the honorary and pecuniary 
rewards of our profession were trifling in his sight. 
It is also absurd for his admirers to deny that he 
was ambitious. He was one of the most ambitious 
men that ever lived. More than a generation ago 
one of his intimate friends told the writer of these 
lines that Mr. Tilden was the most ambitious man 
he ever knew, and that Mr. Tilden even then had a 
serene confidence, and did not scruple to prophecy, 
that he would be governor, United States senator 
and president — a prognostication at which our in- 
formant sceptically smiled, but which was not so 
far out of the way as it then seemed. Mr. Tilden’s 
best exhibition was as governor, in which office he 
performed meritorious service. Had not his health 
failed he would unquestionably have been nomi- 
nated again for the presidency, and would have 
proved a formidable candidate as he did when he 
ran, and as many think was elected. He was a 
sagacious and unrivalled party manager. We should 
always be skeptical of a man’s claims to ‘‘states- 
manship,” who died leaving five millions of money. 
Great statesmen have generally died poor. We do 
not admire the methods in which he is reputed to 
have made his large fortune, but we do admire 
the way in which he disposed of it at his death. 
He was fond of books and was a good scholar, and 
yet a bookseller in New York tells us that he once 
pleaded the statute of limitations to an account of 
his for some of his books, Of coursé we should 
want to hear Mr. Tilden’s side of this story, as well 
as of the cipher despatches business, before accept- 
ing them in their worst appearance, but we have a 
strong impression that however philanthropic he 
could afford to be at death he was engaged during 
his life in taking the very best care of himself and 
promoting his own interests. Which, after all, is 
what we are nearly all engaged in, but we do not 
all expect to be discovered to be saints when we go 
hence. Mr. Tilden has left no writings to testify to 
future generations of the analytical skill, the 
patience and the sagacity which have been so 
much and so deservedly admired in this. 


—$— 


NOTES OF CASES. 





N People v. Fonda, Mich. Sup. Ct., July 15, 1886, 
it was held that embezzlement of the funds of 

a National bank was not punishable by a State 
court. The court says: ‘‘ Section 711 of chapter 12 
of the Revised Statutes of the United States pro- 
vides that ‘the jurisdiction vested in the courts of 
the United States in the cases and proceedings 
hereinafter mentioned shall be exclusive of the 
courts of the several States. First, of all crimes 
and offenses cognizable under the authority of the 
United States.’ The other clauses of the section 
need not be given, as none of them relate to crimi- 
nal jurisdiction. Congress, by law, created the 
National banking system, and provided for their in- 
ternal workings, and prescribed a punishment for 


the offenses charged against the respondent. Rev. | 





Stat. U. S., tit. 62. It seems to me, clearly, the 
case is one falling within the paragraph of section 
711 above quoted, and that by the Federal law it- 
self the jurisdiction of the State is expressly ex- 
cluded. Chancellor Kent in his commentaries, in 
concluding his discussion of the matter, says: ‘In 
judicial matters the concurrent jurisdiction of the 
State tribunals depends altogether upon the pleas- 
ure of Congress, and may be revoked and extin- 
guished whenever they think proper in every case 
in which the subject-matters can constitutionally 
be made cognizable in Federal courts, and that 
without an express provision to the contrary, the 
State courts will retain a concurrent jurisdiction in 
all cases where they had jurisdiction originally over 
the subject-matters.” 1 Kent Comm. 400. And 
there are other authorities to the same effect: De/a- 
field v. State, 2 Hill. 159; Houston v. Moore, 5 Wheat. 
22; Harlan v. People, 1 Doug. (Mich.) 207; Snoddy v. 
Howard, 51 Ind. 411; Hendrich’s case, 5 Leigh, 713; 
Hails case, 97 Mass, 570. It is also held that in 
cases to which the jurisdiction of the State courts 
might extend, in the absence of any action by Con- 
gress, where Congress does assume jurisdiction, its 
control then becomes paramount and exclusive. 
The Moses Taylor, 4 Wall. 411; Hx parte Bridges, 2 
Woods, 428; Hx parte Houghton, 7 Fed. Rep. 657; 
Brown v. United States, 14 Amer. Law Reg. 566; 
Sturges v. Crowninshield, 4 Wheat. 139; Prigg v. 
Commonwealth, 16 Pet. 539; Martin v. Hunter, 1 
Wheat. 804; Houston v. Moore, 5 id. 1; State v. 
Pike, 15 N. H. 83; State v. Adams, 4 Blackf. 146; 
Commonwealth v. Fuller, 8 Mete. 313; Commonzealth 
v. Tenney, 97 Mass. 50; Commonwealth v. Felton, 101 
id. 204; People v. Kelly, 38 Cal. 145; 3 Story Const. 
Law, 623. Commonwealth v. Felton states the con- 
clusion of the matter in that case in language quite 
applicable to the present. The respondent was 
charged in that case with being an accessory to an 
embezzlement by an officer of a National bank. In 
delivering the opinion of the court Mr. Justice 
Ames said: ‘The difficulty in the way of holding 
the defendant upon the present indictment is that 
the act of Congress has taken the crime of the prin- 
cipal out of our jurisdiction, and our courts cannot 
deal with him upon that charge.’” See also Com- 
monwealth v. Ketner, 92 Penn. St. 372; S. C., 37 
Am. Rep. 692; State v. Tuller, 34 Conn. 295. 


In Applegarth v. Robertson, Maryland Court of 
Appeals, June 23, 1886, 6 East. Rep. 192, it was 
held that in an action to recover the purchase-price 
of a house the vendee may set up as a defense the 
defective condition of the gable wall, and also sue 
to recover damages sustained by reason of misrepre- 
sentations in regard to the wall. The court said: 
‘But then again it was pressed in argument, and 
strongly too, that the appellee was precluded from 
setting up the defective condition of the wall as a 
defense in this suit, because he had sued Cone to 
recover damages on account of the same. In other 
words, it was said he could not, in an action to re- 
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cover the purchase-money, set up as a defense the 
defective condition of the wall, and at the same 
time sue Cone for damages alleged to have been 
sustained by reason of his misrepresentations in re- 
gard to the wall. But this position is not, we think, 
tenable. The appellee had paid the entire purchase- 
money, except the note for $250, to recover which 
this suit was brought, and the proof shows that he 
had expended $1,000 at least in rebuilding the 
wall. He had the right therefore not only to sue 
Cone to recover damages which he sustained by 
reason of Cone’s misrepresentation, but also to set 
up the defective and unsafe condition of the wall as 
a defense to the suit brought on the note to recover 
the balance of the purchase. This we understand 
to be the rule laid down in Mondel v. Steele, 8 M. & 
W. 858, Rigge v. Burbidge, 15 id. 598. In Mondel 
vy. Steele an action was brought by the buyer to re- 
cover damages for breach of an express warranty in 
the quality of a ship built under a written contract. 
The defendant pleaded that the buyer had already 
recovered damages by setting up the breach of war- 
ranty in a suit brought by the defendant to recover 
the price of the ship; and this plea was held bad 
on demurrer. Baron Parke said: ‘It must however 
be considered that in these cases of goods sold and 
delivered with warranty, and work and labor as 
well as the case of goods agreed to be supplied ac- 
cording to contract, the rule which has been found 
so convenient is established; and it is competent 
for the defendant in all those, not to set off, a 
proceeding in the nature of a cross-action, the 
amount of damages which he has sustained by 
breach of the contract, but simply to defend him- 
self by showing how much less the subject-matter 
of the action was worth by reason of the breach of 
contract, and to the extent that he obtains, or is ca- 
pable of obtaining, an abatement of price on that 
account, he must be considered as having received 
satisfaction for the breach of contract, and is pre- 
cluded from recovering to that extent in another 
action, but no more.’ This, Mr. Benjamin says, is 
the leading case now always cited for establishing, 
first, that the buyer may set up the defective quality 
of the warranted article in diminution of price; 
and secondly, that he must bring a cross-action if 
he desires to claim special or consequential dam- 
ages, which action is not barred by reason of his 
having obtained a diminution of price ina previous 
action. Benj. Sales, 893. 


In Triplett v. Commonwealth, Kentucky Court of 
Appeals, June 5, 1886, it was held that an acquit- 
tal under an indictment for burglary in breaking 
and entering a dwelling with intent to steal isa 
bar to a subsequent indictment for grand larceny, 
when the alleged taking was connected with, and a 
part of the same transaction constituting the al- 
leged burglary at the same place, and on the same 
occasion. The court said: ‘‘At common law, in 
an indictment for burglary, a count might be 
added for the larceny where there had been an ac- 





tual taking, and it therefore resulted that an ac- 
quittal of the burglary with intent to steal consti- 
tuted no bar to a prosecution for the actual theft. 
Without the intention to commit a felony, the mere 
fact of breaking would not at common law consti- 
tute a burglary; and where the intent to steal is 
charged, and the party acquitted, it would seem 
that a subsequent indictment for grand larceny, 
with the same facts developed on the trial, would 
be placing the accused in jeopardy the second time 
for the same offense. The weight of authority, we 
are aware, is adverse to such a view of the question, 
but the whole reason and philosophy of the law, as 
well as justice to the accused, requires a different 
ruling. Mr. Bishop, in alluding to the decisions 
on this class of cases, takes occasion to say that ‘on 
principle, we may question whether they do not 
press more heavily against defendants than the 
humane policy of our criminal jurisprudence justi- 
fies.’ 1 Bish. Crim. Law, 1064. The dissenting 
opinion in the case of Wilson v. State, 24 Conn. 57, 
lays down the correct rule, viz.: ‘When a criminal 
act has been committed, every part of which may 
be alleged in a single count, and proved under it, 
the act cannot be split into several distinct crimes, 
and a separate indictment sustained on each; and 
whenever there has been a conviction for one part 
it will operate as a bar to any subsequent proceed- 
ings as to the residue.’ In a note to this dissent in 
1 Bish. Crim. Law, it is said: ‘It would be a very 
bold thing to say, that leaving out of the account 
what has been adjudged by the courts, the weight 
of reason is not clearly with the dissenting opinion.’ 
The prosecutor may elect whether his indictment 
shall be for burglary or grand larceny, but he can- 
not make two offenses out of the one, and when in- 
dicted and tried for either the bar becomes com- 
plete as to both the burglary and larceny. In 
Georgia it has been held that a jeopardy on one in- 
dictment will bar a second ‘whenever the proof 
shows the second case to be the same transaction 
with the first.’ -The intent to steal may be shown 
by proof establishing the actual theft, and when 
the Commonwealth has made out the case of bur- 
glary in this way it is a novel ruling, although sus- 
tained by the weight of authority, to hold that two 
convictions may be had for offenses growing out of 
the same transaction. It has been held that where 
one steals two pigs by driving them off from the 
owner at the same time he may be convicted of lar- 
ceny for stealing the one pig, and then again con- 
victed for stealing the other. This is not the rule 
in Kentucky in Fisher v. Commonwealth, 1 Bush, 211. 
The accused in the same act, and with like intent, 
took a horse, wagon and harness from H. The in- 
dictment was for stealing the horse, another indict- 
ment for stealing the wagon and harness, and why 
there was not athird indictment for stealing the 
harness does not appear — perhaps the harness was 
in the wagon. On the trial for stealing the horse 
the accused was acquitted, and this was held to be 
a bar to the indictment for stealing the wagon and 
harness, Mr. Bishop says, and this is the true doc- 
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trine, ‘that, although when a man has done a crimi- 
nal thing, the prosecutor may carve as large an of- 
fense out of the transaction as he can, yet he is 
at liberty to cut but once.’ So, in this case, the 
prosecutor has attempted to carve out of the trans- 
action the crime of burglary, of which the accused 
was acquitted, and he should not now be allowed 
to carve out the crime of larceny.” 





LIFE TENANT AND REMAINDERMAN. 

INCE completing my article on the above subject, I 

have discovered a recent case in the Massachusetts 
Supreme Court on the subject of liability of life ten- 
ants to make good premiums paid on investment of 
moneys in which another has a remainder interest. 
The question is so important that I deem it of inter- 
est tothe profession to refer to the case somewhat 
particularly. The case is New England Trust Co. vy. 
Eaton, and is reported in 25 Am. Law Reg. at p. 162. 
The question presented was very clearly stated by 
Devens, J., who wrote the prevailing opinion: ‘This 
isan appeal from adecree affirming a decree of the 
Probate Court by which the account of the New Eng- 
land Trust Co., a trustee holding a fund the income of 
which was payable to a tenant for life with remain- 
der over, was disallowed. The system which had been 
pursued by the trustee with reference to the invest- 
ments which it had made in bonds and other promises 
to pay of the United States government or of munic- 
ipal or railroad corporations, due on a certain day for 
which premiums had been paid, was to ascertain by 
tables in use among baukers and broker what was in 
fact the net income arising from these promises, con- 
sidering the premium actually paid by the investing 
trustee which would not be repaid at the maturity of 
the bond, the rate of interest, the date of payment of 
the security, and to pay over this net income to the 
life tenant; the difference between this net income 
and the actual rate of interest as reeeived going to a 
fund which at the date of the maturity of the promise 
would leavethe original capital intact. The decree 
appealed from directed the trustee to pay to the life 
tenant the sums thus retained forthe purpose of be- 
ing returned to capital.”’ 

The Supreme Court on appeal reversed this decree, 
holding that the action of the trustee was correct. 
Three of the most eminent members of the bench 
however dissented. The dissent however of Judge 
Holmes who wrote the only dissenting opinion is not 
in the judgment of the writer sufliciently vigorous or 
far reaching. On the very threshold of his argument 
he says: “If the opinion of the majority rests on the 
ground that so far as appears the trustees might have 
made their investments with the intent to keep them 
until the trust expired or the bonds matured, and in 
the exercise of its discretion as a business manager, in 
view ofthe particular circumstances of the cases, 
thought it necessary to retain a fund in suspense 
against a probable loss of premium, speaking for myself 
alone [ should have been disposed to acquiesce in that 
opinion.”’ The case states that the chief justice and 
Mr. Justice Allen concurred in the views expressed by 
Judge Holmes, but it does not appear that they quali- 
fied their dissent as he did, and the fact that he says, 
** speaking for myself alone,”” would seem to indicate 
that their dissent was more radical. The only differ- 
ence between the prevailing opinion and the dissent- 
ing opinion is that the former makes the deduction 
from the interest or income absolute and the latter 
contingent upon loss, Judge Devens assents that the 





income should be regularly reduced each year by such 
an amount as will at the maturity of the securities 
make good the premiums paid; that it is immaterial 
whether there is any loss of premiums; that if the life 
tenant after having been compelled to pay out of his 
income a large sum to make good the premiums dies, 
and the securities are sold for the amount which was 
paid for them, or even at a higher premium, the re- 
mainderman is nevertheless entitled to the amount 
which has been deducted from the life tenant’s share 
to make good a loss which has never occurred, and the 
life tenant is compelled by a rule of law, which should 
be founded in justice, to donate to the remainderman 
outof his ownincome a portion thereof that the 
profit, which the remainderman makes by the sale of 
the securities at an enhanced premium, may be further 
increased at the expense of the life tenant, and this 
injustice isto be perpetrated, because forsooth the 
mouey wasinvested ata premium. A weighty reason 
to support such a monstrous perversion of justice. On 
the other hand Judge Holmes would have a deduc- 
tion made from the interest to make good any deficit 
in the principal sum invested by reason of the pay- 
ment of the securities at maturity, or their sale before 
that time at or below par, or for a smaller premium 
than that which was originally paid for them; but in 
case there should be no loss, he would have this re- 
serve fund paid over to the life tenant or his represen- 
tatives. Now let us consider the reasoning by which 
Judge Devens attempts to support the judgment of 
the majority of the bench. Hesays: ‘*That which is 
really income from a bond purchased at a price above 
par, say $120 and payable in ten years,is not the 
amount received in interest annually, but that amount 
deducting therefrom the sum necessary to restore at 
the end of the ten years the $20 premium. No pru- 
dent man would treat as income from his property the 
whole amount received when there was thus to be a 
diminution of his principal amounting at the end of 
ten years tothis premium, and steadily tending to 
this G@uring the entire period. To deal with interest 
thus received,as income purely,would to the extent of 
the premium exhaust the capital. The premi’:m paid 
is no more than an advance from capital which the re- 
muainderman is entitled to have repaid if he is entitled 
to receive the capital intact.”’ 

The fallacy of this argument is in its ignoring the 
fact that there are two different persons interested in 
the same investment. But first let us consider another 
of the many fallacies in which this opinion abounds. 
It is true that no one regards as net income the actual 
interest received on securities purchased at a premium. 
But suppose he sells the bonds at the same premium 
as that for which he bought them or at a greater prem- 
ium, will any one deny that the interest actually re- 
ceived truly represents his net income from the in- 
vestment? And yet Judge Devens assents that in 
sucha cuse the life tenant must lose the amount de- 
ducted from the interest received to make gvod a loss 
which never occurs. If the remainderman receives 
the full premium, and so loses nothing by the invest- 
ment the interest actually received by the life tenant 
constitutes the real net income from the investment 
just as truly as though the life tenant and remainder- 
man had been one person, and yet Judge Devens as- 
serts that the life tenant shall not be paid the fund 
deducted from the interest, or in other words, that he 
shall not be paid the net income to which he is en- 
titled, but something less. It is right here that Judge 
Holmes expresses his dissent. But it requires no ar- 
gument to expose the sophistry ard utter puerility of 
a doctrine which justifies the deduction from a life 
tenant of annual interest of acertain sum, on the 
theory that the interest is more than the net income, 
and then continues to withhold from the life tenant 
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the sum so deducted after itis shown beyond ques- 
tion that the interest received is not more than the 
net income, but does in fact constitute the net income 
and is not a penny in excess of it. Now let us recur 
to the other point. Judge Deveuis says in effect: The 
interest received is not net income, because the pre- 
mium must be taken into consideration. Where life 
tenant and remainderman are one person, it is clear 
that if the securities are paid or sold for a smaller 
premium, the holder loses so much out of his 
gross income, and the difference represents his net in- 
come. But where they are two distinct persons, each 
of the two must bear a share of the loss, and the ques- 
tion to be settled on principle is, in what proportion 
ought the loss to be borne? 

The whole trend of theargument of Judge Devens 
isto the effect that the rate of interest is the only 
factor which affects the premium paid, and that the 
fact that a security is at a premium conclusively 
shows that the rate is higher than the market rate,and 
that such being the case, the premium paid is paid for 
the exclusive benefit of the life tenant, and he alone 
should make good the loss. In what way does the 
premium paid benefit the life tenant? Conceding for 
the purpose of the argument that the assumption, 
which has no foundation in fact, that the premium 
paid incontrovertibly establishes the fact that the rate 
of interest payable on thesecurity is above the market 
rate, how is the life tenant benefited by the invest- 
ment? Itis justas fairan assumption, nay a more 
legitimate assumption, because it has its foundation in 
reason, and is supported by daily experience, that the 
premium paid will be and is commensurate with the 
rate of interest which the security bears, and that the 
premium will be usually, if not invariably, so high that 
the net interest received from the investment, the in- 
terest being payable on the par value of the security, 
and the sum on which the net interest is to be com- 
puted being the sum paid forthe par value and the 
premium in addition, will be afterall only the market 
rate. To illustrate, suppose that the market rate of 
interest is four per cent. It is fair to assume, if the 
premium is regulated, as Judge Devens asserts, solely 
by the rate of interest above the market rate, that a 
premium ona six percent security will be fifty per 
cent. The net amount of interest received by the life 
tevant on the principal sum invested would be just 
the same as if the money had been invested in a four 
per cent security at par, namely, four percent. The 
writer fails to see how the life tenant is benefited by 
suchan investment, more than he would have been 
benefited by the investment in four percent secur- 
itiesat par. It will not do for Judge Devens to say 
that the rate of interest over the market rate and the 
premium are not commensurate. The very founda- 
tion on which he reasons is fatal to such an assertion. 
It isextremely illogical to lay down, asthe basis of an 
argument, the proposition that the premium is regu- 
lated in all cases solely by the excess of interest over 
the market rate,and then brush aside this proposition, 
when it is found to bein the way of a predetermined 
conclusion, and assert that the premium and excess of 
interest are not commensurate. The trouble with the 
learned judge’s argument is that he is forced to state 
his major proposition too broadly in order to justify 
his deduction, or rather to give it the semblance of 
justification. He then qualifies it, and states that the 
premium is governed by the rate of interest and the 
time the security has to run before maturity. This 
modification of his major premise will not render his 
deduction any more sound. So faras the premium is 
controlled or affected by the time the security has to 
run before it is payable, the life tenant should not be 
required to make good the premium, because it is a 
matter of but little importance to him whether the se- 





curity will be due in five or fifty years, as his interest 
terminates with his life, and the difliculty of securing 
good investments is not so great that the life tenant 
should have a very deep interest in the permanency of 
the investmment. And if it be thought that he does 
derive some slight benefit from it, still he ought not 
to be required to make good the whole premium paid 
on that account, or any part of it, as he necessarily 
loses as much by the loss of the interest on the pre- 
mium paid, as he gains by the permanency of the se- 
curity; and the remainderman, whose estate is abso- 
lute, may by reason of the life tenant’s death shortly 
after the investment, be the only person benefited by 
the permanency of the security. It is manifest that 
it would be extremely unjust arbitrarily to charge a 
life tenaut with any more loss on account of the per- 
manency of a security than that which he is certain to 
sustain by the loss of interest on that portion of the 
premium which is occasioned by the permanency of the 
investment. So whether it be admitted that the rate 
of interest alone, or the rate of interest combined with 
the duration of the investment, controls the amount 
of premium, the inference that the life tenant should 
deduct from his income a sum to make good the pos- 
sible loss of principal is not a legitimate inference. 
But these two factors, rate of interest and perma- 
nency of investment, are not the only elements which 
go to make up the amount of premium. The question 
of the safety of the investment regulates in part, nay 
largely regulates, the preminm paid. This is apparent 
when we remember that government three per cent 
bonds are at a premium, while money is loaned on 
bond and mortgage at par for five or six per cent. 
Surely a higher rate of interest and the difference in 
the permanency of the security do not account for the 
premium paid on the purchase of government bonds. 
But Judge Devens reasons in this way: He says that 
trustees are bound to make absolutely safe invest- 
ments, aud that if there are two securities in which 
they are authorized to invest, and one is at par and 
the other at a premium, the other must be at a pre- 
mium, because of a difference in the rate of interest, 
and not because of a differeuce in the safety of the 
investment, for the simple reason that there can- 
not be any such difference, as they must both be 
absolutely safe. Admit the correctness of the major 
premise, and the syllogism flows on to the learned 
judge’s conclusion with irresistible force. But that 
premise is not sound. There is no rule of law requir- 
ing an investment by atrustee to be absolutely safe. 
He is somewhat restricted as to the class of securities 
in which he may invest, but if he keeps within the 
limits of these restrictions, he is bound to exercise 
only reasonable care and prudence. All the authori- 
ties hold that he may invest on bond and mortgage, 
and that the investment is a proper one, if prudent, 
even though it result in a loss. King v. Talbot, 40 N.Y. 
76; Mills v. Hoffman, 26 Hun, 594; 2 Kent Com. 416, 
note b; Halsted v. Meeker, 3 C. E. Green, 136; Lath- 
rop v. Smalley, 8 id. 192;Hemphill’s Appeal, 18 Penn. 
St. 303; Thomson’s Appeal, 43 id. 431; French v. Car- 
rier, 47 N. H. 88; Barney v. Parsons, 54 Vt. 623; Mur- 
ray v. Flinvur, 2 Md. Ch. 418; Smyth v. Burns, 25 Miss. 
422; Snelling v. McCreary, 14 Rich. Eq. 291; Perry 
Trusts, § 458. Many of the authorities lay down a 
more literal rule. 

The right to invest in this class of securities (bond 
and mortgage) where due care is used, and the exemp- 
tion of the trustee from any liability in case of loss, 
provided he exercises ordinary prudence, are conclu- 
sive against the argument that the sufety of the secu- 
rity does not play any part in fixing the premium paid. 
On the contrary, they establish beyond cavil or possi- 
bility of refutation that the safety of the investment 
is one of the chief elements in determining the pre- 
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mium to be paid. Does atrustee invest money on Lond 
and mortgage at six per cent at par because the rate 
of interest is simply the market rate, and invest other 
money in three percent government bonds at a high 
premium, because the rate of interest is above the mar- 
ket rate? On what ground can this great difference in 
the two classes of investments be accounted for? Sim- 
ply on the ground that one is attended with more or 
less risk and the other is absolutely safe. In this con- 
nection it is important to quote from the opinion of 
Judge Holmes, who rigorously assails so rank a heresy 
as that enunciated by Judge Devens. Speaking of the 
opinion of the majority, and the reasoning by which 
Judge Devens essays to support that opinion, he says: 
“Shortly stated, I understand that reasoning to be 
this: that ifa bond is bought at a premium, it must 
be assumed that the premiumis paid, for the single 
reason that the rate of interest on the bond is higher 
than the market rate, because it must be assumed that 
the investment is absolutely safe. * * * I repeat 
what was said in Hemenway v. Hemenway, that I do 
not see how we can start with the assumption that all 
proper investments are absolutely safe when the lead- 
ing case in this State is to the very point that an in- 
vestment may be unsafe and yet justifiable. Lowell v. 
Minot, 20 Pick. 116. But the assumption appears to 
me to be inconsistent with facts which we must no- 
tice, and to lead to the conclusion not yet mentioned, 
which we could not accept. Within a few years the 
first mortgage four per cent bonds of a flourishing rail- 
road have sold at 85, while at the same time United 
States four per cents stood at 120 or more, and city 
four per cents of a high rank stood at about par. The 


‘differences were not to be accounted for by the differ- 


ence of time which the bonds had to run, or by ex- 
emption from taxation. I should be surprised to learn 
that either bond was not a proper investment. If they 
all were proper investments, the difference in price 
could not be referred to difference in interest.” 

In this sound opinion the chief justice and Mr. 
Justice Charles Allenconcurred. To recapitulate, the 
writer asserts: 

1st. That so far as premiums are occasioned by an ex- 
cess of interest above the market rate, the life tenant 
should not be called upon to make good the loss, be- 
cause the premium which results from this cause will 
be commensurate with the excess of interest, and the 
investment will therefore net the life tenant no 
greater income than the same security at par, and he 
will therefore derive no benefit from it. 

2d. That to the extent that the premium results 
from the permanency of the investment, the life ten- 
ant ought not to be required to make up the deficiency 
in the principal caused thereby, for the reason that 
his interest in the permanency of the investment is 
but slight, as it is not difficult to secure new invest- 
ments, and for the further reason that his interest in 
the investment may terminate at any moment; and 
the interest of the remainderman is to have the secu- 
rity run for a long time, that he may have the benefit 
of a permanent interest after the life tenant’s death. 
The greater the duration of the investment the more 
certain is the remainderman of deriving benefit from 
its permanency when his estate vests in possession. 
Moreover the life tenant does suffer all the loss he 
should suffer in compensation of the slight benefit 
which he receives from a permanent interest, by losing 
annually the interest on the amount of premium 
which is attributable to that cause. Besides it is not 
practicable to charge him with any portion of the pre- 
mium caused by the stability of the security, as just 
what portion thereof can be referred to that cause can- 
not be accurately calculated or even approximately es- 
timated. 











8. In so far as thesecurity springs from the safety 
of the investment, we have already shown in the arti- 
cle to which this review of New England Trust Co. v. 
Eaton is appended, that the life tenant fully and 
fairly bears his share of the burden by losing annually 
interest on the amount of premium caused by that 
elementof safety, without being culled upon to re- 
store to the principal the whole or any portion of the 
deficiency which results from the payment of such 
premium. The only interest that the life tenant has 
in the safety of the investment is that he may receive 
the interest on it during his life. The interest which 
the remainderman has in the safety of the investment 
is that he may receive the principal itself. That the 
life tenant may surely receive his principal, a certain 
sum is paid, and it is a just and equitable apportion- 
ment of the loss, that the life tenant should pay inter- 
est for the preservation of interest, and the remain- 
derman principal for the preservation of principal. 
The remainderman should lose the principal sum paid 
for premium for safety, and the life tenant should lose 
the interest thereon. But the life tenant necessarily 
loses that interest every year, and to reqnire him to 
contribute in addition out of his depleted income a 
further sum to make good any portion of the principal 
would be an unjust appropriation of his property for 
the benefit of another. 

It is therefore submitted that whether the premium 
upon an investment is attributable to any one or all 
three of the elements we have been considering--ex- 
cess of interest, permanency of the security and safety 
of the investment—there is no justice or reason in re- 
quiring the life tenant to use a portion of his income 
to make good the deficiency caused by premiums paia. 
So far from taking this view of the question, Judge 
Devens holds that the life tenant must annually de- 
duct from his income acertain sum fixed by au arbi- 
trary calculation, and that this sum becomes ¢o in- 
stanti it is deducted and set apart, absolutely a por- 
tion of the principal, and must go to the remainder- 
man, even though the investment results, not in a loss, 
but in an increase of the original principal sum. He 
says: ‘‘It has been suggested that a suspense account 
might be kept by the trustee, to which sums such as 
have in the case at bar been retained might be carried ; 
and if hereafter the bonds should be sold before ma- 
turity at an advance, thelife tenant would be entitled 
to receive therefrom all that was not required to re- 
store the capital originally invested. This suggestion 
is based upon the theory that any possible profit made 
by the sale of the securities belongs to the tenant for 
life, and still involves the idea that he must bear the 
possible loss.” : 

The court distinguished the case of Hemenway v. 
Hemenway, 134 Mass. 446. But the statement of that 
decision by Judge Deveus himself shows that there is 
little if any difference between the two cases on prin- 
ciple. He says: ‘‘The tenants for life rely much upon 
Hemenway v. Hemenway, 134 Mass. 446. This was a 
bill in equity, by which was brought before us the 
whole management of a large estate in which 
very ample discretionary powers had been given 
to trustees. The testator had left subject to 
the trust bonds payable at a fixed period. 
As between the tenant for life and the remain- 
derman, it was decreed that the trustees by the au- 
thority conferred by the clause. of the will, ‘to hold 
the said property as they may receive the same, or at 
their discretion to sell the same,’ were entitled to con- 
tinue their investments as such, and to retain these 
bonds until they were paid off, and that ‘the whole 
net income of the investments thus authorized must 
go to the tenants for life by the terms of the will.’ 
There was also an investment made by the trustees in 
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certain bonds having nearly eighteen years to run, on 
Which a small premium had been paid. The case was 
decided upon its own peculiar circumstances, which 
so far as disclosed were held to show no special rea- 
son why the tenant for life should not receive the in- 
terest paid on the bonds. Theinvestment constituted 
avery small proportion of a large estate, and Mr. Jus- 
tice Holmes remarked: ‘We have no occasion to 
doubt, that taking the whole administration of the 
trustinto account, the balance had been evenly held 
between the two parties, and the relation between the 
remainderman and life tenants is such that there is 
less call than might be in some other cases for treat- 
ing the life tenant with great strictness.’ ” 

Itis thus apparent from the statement made by 
Judge Devens of what was decided in Hemenway v. 
Hemenway, that the life tenant was not required to 
make good the premiums paid. The fact that the 
amount was small, and that the investment formed 
but a small part of a large estate, and the further fact 
that there existed between the life tenant and remain- 
derman a peculiar relation, cannot affect the principle 
involved. Irrespective of all such considerations, the 
life tenant either is or is not bound to restore the de- 
pleted principal to its original sum before the pre- 
miums were paid. The decision in that case was that 
he was not obliged to do it. 

Guy C. H. Coruiss. 

POUGHKEEPSIE, N. Y. 


—\—_—__+___—_—— 


WILL — TRUST FOR TESTATORS DESTITUTE 
CHILDREN AND DESCENDANTS—PUBLIC 
CHARITY—PERPETUITIES. 
MASSACHUSETTS SUPREME JUDICIAL COURT. 
JULY 6, 1886. 


KENT Vv. DUNHAM.* 


A. bequest to trustees, their heirs and assigns forever, in 
trust, “‘ toappropriate such part of the principal and in- 
terest as they may deem best for the aid and support of 
those of my (the testator’s) children, and their descend- 
ants, who may be destitute, andin the opinion of the trus- 
tees need such aid,’’ will not admit of being construed as 
a gift to the testator’s children and their descendants who 
might be living at the time of the testator’s decease, or 
that of the last of his children. Such a bequest is not a 
public charity, and being too remote, as tending to create 
a perpetuity, is to be deemed invalid and without effect. 


ILL in equity by the plaintiffs, heirs-at-law of Josiah 
Dunham, deceased, praying that the will of the 
said Dunham be annulled and adjudged invalid and of 
no effect, so far as it contained a residuary clause, 
which clause, together with the facts, appears in the 
opinion. The defendants demurred to the bill. Hear- 
ing in the Supreme Court before C. Allen, J., who re- 
served the case for the full court. 


R. M. Morse, Jr., and H. Dunham, for plaintiffs. 


L. S. Dabney, for defendants. 


DeEvEnNs, J. The gift to ‘‘ Samuel Leeds and Josiah 
Dunham, Jr., their heirs and assigns forever, and to 
the survivors of them, and his heirs forever, in trust, 
to sell, dispose of, invest and manage the same, and 
appropriate such part of the principal and interest as 
they may deem best for the aid and support of those 
of my children and their descendants who may be des- 
titute, and in the opinion of the trustees need such 
aid,” will not admit of being construed as a gift to the 


*7 N, E. Rep, 730, 








testator’s children and their descendants who might 
be living at the time of the testator’s decease, or that 
of the last of hischildren: The language used, as well 
as the declared purpose, shows that it is a gift in trust 
for the benefit of those who should thereafter, through- 
out an indefinite period of time, being descendants of 
the testator, become destitute and in need of aid and 
support. The words import that the bequest is ulti- 
mately to be administered by others than the trustees 
named, and that the testator has not sought to repose 
a special confidence in them exclusively, but to estab- 
lish a permanent trust, for which trustees were ulti- 
mately to be appointed according to the ordinary rules 
of courts of equity. That such a gift is too re- 
mote as tending to createa perpetuity, when it is to 
be held for the benefit of those who may not have been 
living at the time of the testator’s death, or that of 
his children, and who may not come into being until 
many years thereafter, cannot be controverted unless 
it can be sustained as a publiccharity. Nightingale v. 
Burrell, 15 Pick. 104; Brattle Square Church v. Grant, 
3 Gray, 142; Sears v. Russell, 8 id. 86; Thorndike v. 
Loring, 15 id. 391. 

The attorney-general has therefore been made a 
party to this bill, as well as all the demandants of the 
testator. Jackson v. Phillips, 14 Allen, 539. 

A public or charitable trust may be indefinite in du- 
ration, and its general object or purpose, as indicated, 
being charitable, the application and selection of the 
particular objects or individuals who are to receive 
its benefits may be confided to those who are its trus- 
tees. That a gift should have this character, there 
must be some benefit to be conferred upon or duty to 
be preferred toward, either the public at large orsome 
part thereof, or an indefinite class of persons. If a 
trust were created for the benefit of the poor of a par- 
ticular town or parish, or of persons of a speci- 
fied clsss or occupation, as seamen, laborers or me- 
chanics, it would not be doubted that it would be good 
as a charity. So if a sum were bequeathed, the income 
of which from time to time, or in the discretion of the 
trustees, was to be applied to the relief of the desti- 
tute by distribution of fuel or provisions, or in any 
other similar defined mode, or as the trustees might 
deem most expedient, the gift would be enforced as a 
public charity. , 

The gift in the case at bar is solely for the benefit of 
the children of the testator, and their descendants. 
The only public interest that there can be in connec- 
tion with it is that where, as there may be hereafter 
certain destitute persons, descendants of the testator, 
who might otherwise become a public charge, they will 
be entitled to relief from this fund. This legacy, it 
will be observed, is readily distinguishable from one 
by which the income of afund is devoted to the poor 
of a particular town or parish, preference being given 
to the descendants or the relations of the testator. In 
such a donation there is a public object, as they are 
thus provided for only as a part of the poor who are to 
receive the benefit of the charity, although a prefer- 
ence is given them, on account of their descent or re- 
lationship, in its distribution. 

There were certain English cases which, as the trus- 
tees contend, offered strong ground for holding this 
legacy to be public charity. 

In Attorney-General v. Bucknall, 2 Atk. 828 (1741), 
the point decided was that any person, though the 
most remote in the contemplation of the charity, 
might bea relator in an information in reference 
thereto. The facts, as stated in the note, do not show 
that any question arose as to whether the bequest was 
a public charity, the only inquiry apparently being 
whether the relator was one of the poor relations who 
were the objects of the bounty. 

In White v. White, 7 Ves. 423 (1802), it was held that 
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a bequest to poor relations of two families for putting 
out their children as apprentices, the duration of 
which would have exceeded the limits allowed by law 
unless it was a public charity, might be executed by 
putting out those who were then ready as apprentices. 
There was no discussion of the subject in the opinion 
of the master of the rolls, Sir William Grant. 

In Attorney-General v. Price, 17 Ves. 371 (1810), 
there was a direction to pay £20 per annum to the tes- 
tator’s poor relations in the county of Brecon, which 
was held as a public charity, apparently upon the au- 
thority of Isaac v. Defriez, Amb. 595, and on the 
ground that it was entitled to have perpetual continu- 
ance for the benefit of a particular class of poor. 

In Gillam v. Taylor, L. R., 16 Eq. Cas. 581, it was 
held that where the testator gave the residue of his 
real and personal estate to trustees for investment in 
their joint names, and directed the interest from time 
to time to be paid to such lineal descendants as they 
might severally need, the gift was charitable, and 
that it need not be distributed to those actually poor, 
but only to those relatively so, and thus that if all the 
relations except one had £20,000 a year, and the latter 
£10,000 a year, he would be entitled. This decision is 
treated with but scant respect in Attorney-General v. 
Northumberland, L. R.,7 Ch. Div. 745, by Sir George 
Jessel, M. R., where it is said that such a charity 
would only be good in favor of those actually poor. In 
this latter case the gift only gave preference to the re- 
lations of the testator in the distribution of the in- 
come of the trust fund to the poor, which was pro- 
vided for annually. 

These cases do not fully sustain the position that the 
legacy here in question can be upheld as a public char- 
ity. In all of them there were persons so situated as 
to be entitled to the benefit of the charity, so that an 
indefinite accumulation was not to be permitted in 
favor of a class which might never have an existence, 
or might never come into existence within any period 
of time wheu its connection with the testator could be 
traced. 

Bequests in favor of poor relations also are 
for a far more extensive class than descendants. 
While the failure of issue, and thus the termination of 
the line of lineal descent, is comparatively common, 
the ancestors of every person are indefinitely numer- 
ous, and there can be no failure of collateral relations, 
except such as may arise from the impossibility of trac- 
ing the descent of the testator. 

Without desiring to express any opinion as to 
whether we should hold it to be our duty to follow the 
doctrine of these cases if the question presented by the 
case at bar was fairly within them, the reasons why 
the gift of the testator cannot be sustained as a public 
charity appear to us entirely sufficient. It is the pol- 
icy of the law to prevent indefinite accumulation of 
property for the benefit of individuals. The descend- 
ants of the testator are now, and have been since his 
decease, in comfortable circumstances. Not ouly may 
a long time elapse before any descendant will exist who 
can be termed “a destitute person,’’ but such a time 
may practically never occur, as it may be at so distant 
a period that descent cannot be traced, or the event 
of the failure of descent from the testator may render 
it impossible that it should ever occur. In theexpec- 
tation of the remote contingency that there shall bea 
descendant who is a destitute person, the fund is to 
be permitted to accumulate if the will of the testator 
isfollowed. If the line of descent from the testator 
fails, it will have been accumulated for his heirs, it 
may be, in aremote generation. There is no general 
public object sufficient to justify this accumulation in 
the possible advautage which the public may obtain by 
having the descendants of the testator protected from 





beggary, and thus from becoming a public charge. To 
establish as a permanent charity a provision for a sin- 
gle family. and thus, it may be, to prevent an indefi- 
nite accumulation of property which might eventually 
be solely for the benefit of the testator’s heirs, aud 
those who claim under them, would be foreign to the 
general principles of our law on this subject, and can- 
not be justified by so slight a prospective public ben- 
efit. 

The result is that the portion of theeighth clause of 
the testator’s will which seeks to establish a trust in 
two-thirds of the residue of his estate for the benefit 
of his children and their descendants ‘‘who may be 
destitute, and in the opinion of the trustees need such 
aid,’’ must be deemed to be invalid and without effect. 

Demurrer overruled. 





INSURANCE — LIFE— AGREEMENT FOR— PhoO- 
POSAL AND ACCEPTANCE—MATERIAL 
ALTERATION OF RISK BEFORE 
TENDER OF PREMIUM. 


ENGLISH COURT OF APPEAL, MARCH 6, 1886. 


CANNING V. FARQUHAR.* 


A proposal was made to an insurance company for an insur- 
ance on the life of the proposer, who made, on a form is- 
sued by the company, statements as to his state of health 
and other matters, and a declaration that the statements 
were true and were to be taken as the basis of the con- 
tract. The proposal was accepted at a specified pre- 
mium, but upon the terms that no insurance should take 
effect tillthe premium was paid. Before tender of the 
premium, there was a material alteration in the state of 
the health of the proposer, and the company refused to 
accept the premium or toissue a policy. Held, that the 
nature of the risk having been altered at the time of the 
tender of the premium there was no contract binding the 
company to issue a policy. 


| aioe from the judgment of Pollock, B., for the 
- defendant on further consideration. 

The plaintiff was the administrator of A.S. Canning, 
deceased, and the action was brought against the de- 
fendantas representing the Sun Life Assurance 8o- 
cicty. The cause of action alleged was that the so- 
ciety agreed with A. S. Canning in his life-time to in- 
sure his life for one vear on payment by or on his be- 
half of the premium of 471. 18s. 4d., but although the 
premium was tendered within one month of the ac- 
ceptance by the society, the time allowed for pay- 
ment thereof, yet the society refused to receive it, and 
repudiated the agreement, and refused to issue a pol- 
icy or topay on the death of A. S. Canning the sum 
insured, or any of it. 

The facts were as follows: On the 8thof Dec., 1883, 
a proposal form was forwarded by one Walters to the 
society. The form contained the usual questions that 
are put to proposing insurers duly answered by A.S. 
Canning, and a certificate signed by him that all the 
statements were true, that he was then in good health, 
and as to certain other matters, and a declaration as 
follows: ‘I, Alfred Samuel] Canning, described in 
the foregoing proposal, being desirous of assuring with 
the Sun Life Assurance Society, the sum of 20001. with 
profits on my own life, do hereby declare that the 
whole of the statements made by me in the said pro- 
posal are true; and this declaration, together with the 
certificate signed by me in the presence of the med- 
ical examiner, is to be the basis of the contract be- 


* 16 Q. B. Div. 727. 

















vw vw ee Vv mv YW 


'weerewee ere we 


+! 











THE ALBANY LAW JOURNAL. 149 














tween me and the said society ; and if any untrue aver- 
ment is contained in this declaration, in the state- 
ments made by me in the said proposal, or in the said 
certificate, then this contract shall be void and all 
moneys which shall have been paid to the said society 
upon account of the insurance made in consequence 
thereof shall be forfeited.”” On the 14th of Decem- 
ber the actuary wrote to Walters: ‘‘The proposal to 
insure 20001. with profits on the life of Mr. Alfred 
Samuel Canning has been accepted at the annual prem- 
ium of 47l. 18s. 4d."". There was a note to the latter, 
“ No assurance can take place until the first premium 
is paid.”” On the}7th of January, 1884,a letter was 
written on behalf of the society to Walters, remind- 
ing him that, ‘“‘ unless the first premium is paid by the 
14th inst., Mr. Canning will have to sign a certificate 
of health,” and adding, ‘‘on receipt of the premium 
the policy will be prepared.”” In the meanwhile, on 
the 5th of January, Canning had fallen over a cliff, 
and seriously injured himself. On the 9th of January 
Walters went to the office of the society, and tendered 
the premium, but at the same time he informed them 
of the accident to Canning, and the premium was re- 
fused. Canning died shortly after. The action was 
tried before Pollock, B., without a jury, and after 
hearing arguments, on further consideration, judg- 
ment was given for the defendant with custs. The 
plaintiff appealed. 

A, Churles, Q. C., and R. M. Bray, for plaintiff. 

E. Clurke, Q. C., and Jeune, for defendant. 

R. M. Bray, in reply. 

Lorp Fsuer, M. R. This seems to me to be a very 
important case in insurance law, and at the begin- 
ning of it I was much taken with the ordinary propo- 
sition that a proposal and an acceptance of that pro- 
posal make a contract. Whether that is so or not de- 
pends on whether the one was meant to be a proposal, 
and the otheran acceptance by way of contract, and 
weare bound to look further and see what was the 
subject-matter. What is the contract of life assur- 
ance? It is this, ‘‘Taking the life to be good at the 
commencement of the risk I insure that life for a year 
at acertain premium.’’ From this it is apparent that 
the material moment for the agreement as to the state 
of health is when the risk commences, that is, at the 
beginning of the year, forit is not denied that the 
agreement is only fora year. Now it is said that be- 
fore that yearcommenced there was a binding agree- 
ment toinsure. Butis it possible to say that when 
parties are discussing beforehand the conditions of the 
risk they mean to treat what they then say are the ex- 
isting factsas binding them when the moment to 
make the contract arrives? Noonecan bind himself 
as to the state of his health a short time hence, and a 
man who makes a statement as to his state of health 
cannot mean to be bound as to what it will bea month 
hence, neither can the person to whom the statement 
is made be taken to rely on it further than as it may 
guide him in accepting the insurance or not. These 
considerations show that all these statements which 
are made preliminary to the moment of insurance are 
not considered by either party as contractual state- 
ments, but as expressions of intention on the one side 
to insure, on the otber to accept the risk. That seems 
to me to be the view at which we must arrive looking 
at this as a business trausaction. Now there is no 
case that supports affirmatively this view, but it is 
supported negatively by the fact that during all the 
years that life insurance has been known and prac- 
ticed, there is no case in the books or known to any 
one in which an action suchas this has been main- 
tained. These considerations are conclusive to my 
mind that what was said was preliminary to the con- 
tract of insurance, and was never intended by either 
party to be a contract in itself. 








From this it follows that after the insurance com- 
pany have said that they accept the proposal, and that 
if the premium is paid they will issue a_ policy, 
although there is no change in the circumstances, and 
all that has happened is that they alter their mind, 
yet they are not bound to accept the premium. Ido 
not shrink from saying that in my view of insurance 
law there is no contract in such a case binding them to 
accept the premium. If so this action fails, because 
tender is only equivalent to payment if the person to 
whom the money is offered is bound to accept it. If 
the premium is offered and accepted there is at once 
an insurance, and the year for which the insurance 
runs commences then, and if the policy is drawn up 
properly that will appear in it. 

But then there is another view short of that. Sup- 
posing it to be true that after all the terms are agreed 
on, and the premium is offered, the company are 
bound to accept it, when does the contract of insur- 
ance commence? It commences at the time when the 
premium is offered, because in this case tender would 
be as good as payment. There is no insurance before 
that, but only a contract to the effect, ‘‘If you will 
offer the premium we will insure.*’ The only consid- 
eration any one can suggest for this contract is the 
trouble the man takes to bring his money. What 
then happens with regard to any previous examina- 
tion or declaration of health, neither of which is ma- 
terial unless the company insist upon it. This is ma- 
terial, that the person to be insured should not con- 
ceal any material fact, and that his statements, if he 
makes any, should be correct. In this case thg decla- 
ration was a representation which was true at the 
timeit was made. In insurance law that is not the 
material time, but the material time is the moment 
when the insurance is made, and the representations 
ought to be true then. If there has been a material 
change there ought to be analteration of the represen- 
tation, and the ground for entering into the contract 
js altered. In this case the ground of the contract to 
give an insurance being changed, it was not binding 
on the society at the time of thetender of the 
premium, and they had a right to say ‘“‘the cir- 
cumstances are altered, therefore we will not in- 
sure, even though if the circumstances had not 
been altered, they would have been bound by their 
contract. It seemsto me therefore that the appeal 
fails. In my opinion however the real ground for our 
decision is that the negotiations before the time when 
the policy is effected are mere statements of inten- 
tion, and that till the insurance company accept the 
premium they have a right to decline to accept the 
risk. 

Linbiey, L. J. This action is for damages for 
breach of a contract to grant a policy on the life of 
Canning, and the question is whether the Sun Office 
was bound to issue a policy. This turns, it appears to 
me, on the question whether the office was bound to 
accept the premium which was tendered during the 
life-time of Canning. It is said the office was so bound 
by contract, and we have to investigate this and see 
how itis made out. On the 8th of December Can- 
ning sent a proposal to the office. In that there was 
nothing about the premium that would be payable; 
with that document was a declaration of the truth of 
certain statements made by Canning, which was to be 
the basis of the contract. That was followed by the 
usual reference to friends, and an examination by the 
medical officer of the office. On the 14th of Decem- 
ber the office made a communication to Canning, 
through Walters, that his proposal had been accepted 
subject to payment of a certain premium. I pause 
here for a moment to consider the effect of these 
negotiations. It was urged on the part of the plain- 
tiff that there was then acomplete contract binding 
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the office on payment or tender of the premium to is- 
sue a policy of insurance. It is true that there had 
been an acceptance of Canning’s offer, but he had not 
at this time assented to the company’s terms; aud 
until he assented to them there was no contract bind- 
ing the company. The company’s acceptance of Can- 
ning’s offer was not acontract but a counter offer. 
Subsequently the premium was tendered, and I think 
there would be considerable difficulty, if there had 
been no change in the risk, in saying that the com- 
pany, under such circumstances, might decline to ac- 
cept the premium and issue the policy. Inthe case 
supposed the counter offer would be a continuing 
offer; the tender would be an acceptance of it, and the 
company would be bound to issue the policy. But the 
case supposed is not the case we have to deal with 
here, because another element is introduced by reason 
of the material change in the risk in the interval be- 
tween what I have called the counter offer and the 
tender of the premium. If Canning had tendered the 
money and had not informed the office of the altera- 
tion in the character of the risk, he would have been 
attempting to take advantage of an offer intended to 
cover one risk in order to make it cover another risk 
not known tothe office. In other words, if he had 
paid the money without disclusing to the office the 
fact that his statements, which were true when he 
made them, were so no longer, he would have done 
that which would have been plainly dishonest. But 
that was not done, the alteration was disclosed, and 
the company refused to take the risk. [ think they 
were perfectly justified in so refusing. It comes to 
this, there was no contract before the tender; and the 
risk being changed the company’s offer could not 
fairly be regarded asa continuing offer which Can- 
ning was entitled to accept. His tender was in truth 
a new offer for a new risk which the company were at 
liberty to decline. It appears to me therefore that 
this action fails, and the appeal ought to be dis- 
missed. 

Lopes, L. J. This is an action brought by the plain- 
tiff, as the legal representative of a deceased person 
who endeavored to effect an insurance with the Sun 
Office, to recover compensation because they had not, 
in accordance with an agreement they made, issued a 
life policy. The plaintiff relies upon the proposal 
made by the deceased, and the acceptance by the 
office. I think however that these amounted only to 
negotiations. All that was done was preliminary and 
with a view toan insurance to be thereafter made,and 
no final contract between the parties was intended 
until the premium should be paid. Iam fortified in 
this view by finding that in the acceptance itself is the 
declaration that there is to be no insurance till the 
first premium is paid. It appears to me that the true 
meaning of this is that until the premium is paid no 
liability at all is to attach to the office. That being so 
when the premium was tendered, the office were jus- 
tified in refusing to accept it on the ground that no 
binding contract existed which compelled them to do 
so. They were entitled to say that what had taken 
place between the parties amounted toa negotiation 
only, and that as there had been a change in matters 
materially affecting the risk, they hada right to with- 
draw their acceptance of the plaintiff's offer. If there 
had been no change of circumstances, and the pre- 
mium had been duly tendered, I might have a difficulty 
in saying that the office could have refused to issue 
a policy, but that question does not arise, and I do not 
wish to express any opinion about it. 

Appeal dismissed. 


Solicitors for plaintiffs, Crowdy, Son and Tarry. 


Solicitor fordefendants, Ford, Ranken Ford, and 
Ford. 








CARRIER—DELAY BY STRIKERS. 

NEW YORK COURT OF APPEALS, JUNE 22, 1886. 
GEISMER V. LAKE SHORE AND MICHIGAN SOUTHERN 
R. Co.* 


Where delay in delivering freight is caused not by the re- 
fusal of employees on a strike to return to work, but by 
the unlawful and violent conduct of the strikers, after 
they have abandoned the service of the company, defend- 
ant is not liable. 


DN chs from order of General Term, fifth depart- 
ment, denying motion fora new trial, and from 
the judgment ordered for plaintiff on the verdict. 

Upon the trial of this action there was evidence 
proving or tendingto prove these facts: On the 2lst 
day of July, 1877, the plaintiff delivered to the defend- 
ant, at Toledo, in the State of Ohio, a large number of 
cattle and hogs, to be transported, within a reason- 
able time, over its railroad, to Buffalo in this State, 
there to be delivered to him. The usual and ordinary 
time for the transportation of such freight between 
the two places named was about twenty-five hours. 
The plaintiff's cattle and hogs were started on a train 
of defendant’s cars for their destination, and were 
carried with reasonable dispatch and without delay so 
far as Collingswood, in the State of Ohio, where they 
arrived on the 22d day of July. Collingswood was a 
place where it was usual and customary for the de- 
fendant to stop all its stock trains for the purpose of 
changing engines, engineers, firemen and crews em- 
ployed on such trains, and the train on which plain- 
tiff’s stock was shipped, stopped there for the purpose 
of making such usual changes. 

When plaintiff's stock arrived there the defendant 
was willing and desirous to proceed and continue the 
carrying of the stock to, Buffalo, and had all the neces- 
sary cars, locomotives and employees to make up and 
manage the train; but it was prevented from proceed- 
ing immediately, and accomplishing in the usual time 
the carriage of the stock to its destination in conse- 
quence of a portion of its employees striking and re- 
fusing to run the train, or to permit others so to do. 
A few weeks prior to the arrival of the plaintiff's 
stock at Collingswood, the defendant made an order 
reducing the pay of its employees engaged on its train, 
and at its stations and shops ten per cent, and by rea- 
son of such reduction many of the employees refused 
to work on the defendant’s trains or to permit others 
to work who were willing to, and many of the firemen 
and brakemen who had been in the defendant's em- 
ploy took forcible possession of some of the defend- 
ant’s engines, and some of the fixtures of the engines 
and detached engine hose, let the water out of the en- 
gine boilers, uncoupled cars, carried away and hid 
some coupling pins and links, placed the engines in 
the round-house and barricaded the same. 

The persons who took such forcible possession of the 
property of the defendant were a great number (over 
two hundred persons) the greater portion of whom 
were firemen and brakemen who had been in the em- 
ploy of the defendant up to the time of the strike on 
the 22d day of July, and were the controlling element 
of the force which prevented the moving of defend- 
ant’s trains at Collingswood. Such persons boldly and 
defiantly refused to obey any of the orders of the de- 
fendant’s officers, and refused to permit any of the 
defendant’s trains to be moved, and threatened per- 
sons who should attempt to move any of the trains «or 
cars until the demands of the strikers should first be 
complied with. 

The officers of the defendant made various attempts 
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to move trains from Collingswood, and placed on the 
trains employees who were willing to work and oper- 
ate the same; but they were prevented from moving 
the trains by threats, and were compelled to desist 
from all attempts to move them from Collings- 
wood. 

During all the time from the day the stock arrived 
at Collingswood until it was finally reshipped, the offi- 
cers of the defendant exerted themselves with great 
diligence to move the trains, and to induce and per- 
suade those who, up to that time, had been in the em- 
ploy of the defendant, to return to their places on the 
trains, and to permit the defendant to have the use 
and control of its property, the railroad and its fix- 
tures; but they openly declared and announced that 
they would do so only upon the condition that the 
order of the defendant reducing the wages of the em- 
ployees should be annulled, and the wages restored as 
they were before the reduction: they also demanded 
the annulling of the rule requiring certain quualifica- 
tions of engineers, and the removal of the general 
master mechanic, and that 10 oneshould be dis- 
charged for taking part in the riot; and the strikers 
would have disbanded and the late employees of the 
defendant would have promptly resumed their em- 
ployment with the defendant, and would have ceased 
all force and violence to the defendant, its officers and 
employees, and would have allowed and restored to 
the defendant the fulland complete control of all its 
property and its railroad had their demands been ac- 
ceded to; but the defendant refused to accede to the 
demands. 

There was a sufficient number of other competent 
workmen willing and ready to take the places of the 
strikers at such reduced wages, who could at any time 
have been so employed, and who would have moved 
defendant’s train, except for the violent opposition of 
the strikers. After the strike had continued for a 
period of eleven days it ceased, and all the late em- 
ployees of the defendant, who were engaged in the 
strike, resumed work on the defendant’s cars, and the 
defendant was restored to the possession of all its 
property and railroad and fixtures so taken possession 
of by the strikers; but the wages were not restored 
nor other concessions made by the defendant. 

If it had not been for those who had been in the em- 
ploy of the defendant up tothe time of the commence- 
ment of the strike, the defendant could have over- 
come the resistance, and transported plaintiff's stock 
in due and ordinary time. As soon as _ the strike 
ceased, the defendant transported the plaintiffs 
stock to Buffalo, and there delivered it to the plaintiff, 
who took possession of it. The plaintiff suffered great 
damage from the delay, to recover which this action 
was commenced. 

The trial judge, among other things, charged the 
jury ‘‘that if the strike had its origin in the minds of 
the defendant’s employees, that it began with them 
and terminated when they were ready to end it, and 
that strangers, outside parties, joined them through 
sympathy or other cause, the defendant is not exempt 
and the plaintiff may recover damages;” “that 
whether the delay in bringing forward this train arose 
because the defendant’s engineers, brakemen and fire- 
men were on a strike, declining to work, and the com- 
pany had not men to carry on its business, or that 
they would notdo it or suffer others to do it, even 
though they were active in their resistance, although 
they committed violence if they were the servants or 
employees of the defendant, nevertheless it is im- 
putable to the defendant in this case;’’ ‘that if the 
defendant’s employees were willing to carry on the 





business, and other men, which have been mentioned, 
sought to prevent those who were willing to work 








from carrying on its business and continuing their 
labor, and that it was effective and sufficient to pre- 
vent those who were willing from going in the employ 
of the company, and this combination was strong and 
powerful, strong in its moral position, strong in its 
physical power to overmaster and control the situa- 
tion, and prevent the company from bringing out its 
engines and starting out the trains, and so extended 
from Cleveland to Buffalo, embracing Erie, it is no 
excuse for the delay, because if the strikers were the 
defendant’s employees, they represented the defend- 
ant; they were its servants and agents, and their acts 
were the acts of the corporation.” 

To all these portions of the charge defendant’s coun- 
sel excepted; and he requested the judge to charge, 
“that ifthe jury believe from the evidence that the 
cattle were delivered in Buffalo at as early a day as 
was possible underall the circumstances in the case, 
they will find forthe defendant;” ‘‘ that if the jury 
believe from the evidence that on and after the 21st 
day.of july, 1877, the railroad tracks, depots and roll- 
ing stock of the defendant were taken forcible posses- 
sion of by abody or bodies of armed men, among 
whom were some of its employees, and that they con- 
tinued to hold possession thereof by force of arms for 
several days, by reason of which the delivery of plain- 
tiff’s stock at Buffalo was delayed until August 4, 1877, 
the plaintiff cannot recover;’’ ‘‘that if the jury be- 
lieve from the evidence that under the circumstances 
the defendant could not have moved the stock from 
Collingswood to Buffalo previous to the time it did 
without endangering life and property, then that the 
defendant was justified in delaying the delivery of the 
stock until it was actually delivered;’’ ‘‘that if the 
cause of the detention of the plaintiff's stock arose 
from forcible resistance of the late employees of the 
defendant, the defendant having at all times sufficient 
force of faithful employees to have operated and run 
the defendant’s road had it not been for such forcible 
resistance, then the plaintiff cannot recover; ” *‘that 
if any ofthe employees of the defendant joined the 
strikers, they ceased from that time to be employees 
of the company, and the defendant is not in any way 
responsible for their acts.’ The judge declined to 
charge each of these requests, and the defendant's 
counsel duly excepted. The jury rendered a verdict 
for the plaintiff. The defendant appealed to the Gen- 
eral Term, and from affirmance there to this court. 


D. H. McMillan, for appellant. 


A. Moot, for respondent. 


Ear, J. We are of opinion that the learned trial 
judge fell intoerror as to therules of lawof vital 
and controlling importance in the disposition of this 
case. 

A railroad carrier stands upon the same footing as 
other carriers, and may excuse delay in the delivery of 
goods by accident or misfortune, not inevitable or 
produced by the act of God. All that can be required 
of itin any emergency isthat it shall exercise due 
care and diligence to guard against delay, and to for- 
ward the goodsto their destination; and suit bas 
been uniformly decided. Wibert v. New York & Erie 
R. Co., 12 N. Y. 245; Blackstock v. New York & Erie 
R. Co., 20 id. 48. 

In the absence of special contract there is no abso- 
lute duty resting upon a railroad carrier to deliver the 
goods intrusted to it within what, under ordinary cir- 
cumstances, would be a reasonable time. Not only 
storms and floods and other natural causes may ex- 
cuse delay, but the conduct of men may also do so. 
An incendiary may burn down a bridge, a mob may 
tear up the tracks or disable the rolling stock or inter- 
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pose irresistible force or overpowering intimidation, 
and the only duty resting upon the carrier, not other- 
wise in fault, is to use reasonable efforts and due dili- 
gence to overcome the obstacles thus interposed and 
to forward the goods to their destination. 

While the court below conceded this to be the gen- 
eral rule, it did not give the defendant the benefit of 
it because it held that the men engaged in the violent 
and riotous resistance to the defendant were its em- 
ployees, for whose conduct it was responsible, and in 
that holding was the fundamental error committed 
by it. Itistrue that these men had been in the em- 
ployment of the defendant. But they left and aban- 
doned that employment. They ceased to be in its 
service or in any sense its agents for whose conduct it 
was responsible. They not only refused to obey its 
orders or to render it any service, but they willfully 
arrayed themselves in positive hostility against it, and 
intimidated and defeated the efforts of employees who 
were willing to serve it. They becamea mob of vic- 
ious law breakers, to be dealt with by the government 
whose duty it was, by the use of adequate force, to re- 
store order, enforce proper respect for private prop- 
erey and private rights and obedience to law. If they 
had burned down bridges, torn up tracks, or gone in- 
to passenger cars and assaulted passengers, upon what 
principle could it be held that as to such acts they 
were the employees of the defendant for whom it was 
responsible? If they had sued the defendant for wages 
for the eleven days when they were thus engaged in 
blocking its business, no one will claim)that they could 
have recovered. 

It matters not ifit be true that the strike was con- 
ceived and organized while the strikers were in the 
employment of the defendant. In doing that they 
were not in its service or seeking to promote its inter- 
est or to discharge any duty they owed it; but they 
were engaged in a matter entirely outside of their em- 
ployment, and seeking their own ends and not the in- 
terests of the defendant. The mischief did not come 
from the strike from the refusal of the employees to 
work, but from their violent and unlawful conduct 
after they had abandoned the service of the defend- 
ant. 

Here upon the facts, which we must assume to be 
true, there was no default on the part of the defend- 
ant. 1t had employees who were ready and willing to 
manage its train and carry forward its stock, and thus 
perform its contract and discharge its duty, but they 
were prevented by mob violence which the defendant 
could not by reasonable efforts overcome. That under 
such circumstances the delay was excused had been 
held in several cases quite analogous to this, which are 
entitled to much respect as authorities. Pittsburgh & 
C. R. Co. v. Hogen, 84 Ill. 36; S. C., 25 Am. Rep. 422; 
Pittsburgh C. W. L, Ry. Co. v. Hallowell, 65 Ind. 188; 
S. C., 82 Am. Rep. 63; Bennett v. L. S. & M.S. R. Co., 
6 Am. & Eng. Cas. 391; 2. & W. L. R. Co. v. Juntgen, 10 
Brad w. 295. 

The case of Weed v. Panama R. Co., 17 N. Y. 262, 
and Blackstock v. N. Y. & Erie R. Co.,1 Bosw. 77; 
affirmed, 20 N. Y. 48, do not sustain the plaintiff's con- 
tention here. If in this case the employees of the de- 
fendant had simply refused to discharge their duties, 
or to work, or had suddenly abandoned its service, 
offering no violence and causing no forcible obstruc- 
tion to its business, those authorities could have been 
cited forthe maintenance of an action upon princi- 
ples stated in the opinions in those cases. 

We are therefore of opinion that this judgment 
should be reversed and a new trial granted, costs to 
abide event. 


Judgment reversed. 
All concur. 











CONTRACT—CERTIFICATE OF DEPOSIT. 


SUPREME COURT OF INDIANA, JUNE 19, 1886. 


LANG V. STRAUS.* 


A certificate of deposit contains, by implication of law, a 
promise to repay the depositor his money, and is a writ- 
ten contract for the payment of money. 


PPEAL from Noble Circuit Court. On petition for 
rehearing. 


Green & Bothwell and H. G. Zimmerman, for appel- 
lant. 


J. J. Best and J. H. Baker, for appellees. 


Exuiorr, J. The instrument declared on is a con- 
tract. It isa written contract. It cannot be contra- 
dicted or varied by parol evidence. The law enters 
into it as a silent factor, and the obligation implied by 
law from the language employed is as much part of 
the contract as though what the law implies bad been 
fully expressed in words. Where there is an express 
contract, there can be no implied one. An express 
written contract contains the only competent evi- 
dence of the agreement of the parties. There is here 
an express written contract, and therefore there is no 
implied one. But this written contract is to be given 
legal effect, and to give it effect the courts must con- 
sider it as embodying all the legal obligations implied 
from its language. These obligations, we repeat, are 
part of the written contract. The law imported into 
the contract does not create an independent agree- 
ment, but makes the instrument express the full agree- 
ment of the parties. All the words found in a con- 
tract are to havea meaning attributed to them, and 
are not to be thrust aside. We cannot therefore dis- 
regard the words found in the contract before us, “on 
deposit in national currency.””’ We know that the 
words “national currency’ denote money, and we 
know therefore that those words, taken in connec- 
tion with the words “on deposit,’’ mean that the ap- 
pellees had received a deposit in money from the ap- 
pellant’s testator. Phelps v. Town, 14 Mich. 373. We 
know also that the law, as a factor, is an essential part 
of the contract, and it seems very plain to us thatthe 
express agreement of the parties, considered in con- 
junction with this factor, imports a contract to re- 
pay the deposit on demand. Suppose the appellees to 
have attempted to show by parol that they were not 
to repay this money, would not the attempt be de- 
feated by the proposition that such a contract cannot 
be varied by parol evidence? Of this there can be no 
doubt. Tisloe v. Graeter, 1 Blackf. 352; Hull v. Buller, 
7 Ind. 267; Jones v. Clark, 9 id. 341; Pribble v. Kent, 10 
id. 325, vide p. 328; Henry v. Henry, 11 Ind. 236; Me- 
Kernan v. Mayhew, 21 id. 291; Foulks v. Falls, 91 id. 
315. 

All contracts have imported into them legal princi- 
ples, which can no more be varied by parol evidence 
than the strongest and clearest express stipulations. 
We have already given one example, that of the days 
of grace added by force of law to a promissory note. 
A more striking example perhaps is that supplied by 
the contract of indorsement, for in such cases, although 
nota word more than the name of the indorser is 
written, the contract which the law implies cannot be 
varied by parol. The authorities all agree that the 
regular indorsement of a promissory note is as perfect 
a contract as though the liability which the law im- 
plies were written out in full. Smythe v. Scott, 6N. 
E. Rep. 145 (November Term). In contracts under 
seal, as deeds, leases, and the like, covenants are in- 
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grafted into the agreement of the parties by operation 
of law; and indeed into every conceivable contract the 
law enters as an essential element. 

Into the contract before us the law enters, and 
makes itan agreement to repay the money received 
on deposit. As the contract is a written one, not sub- 
ject to variation by parol evidence, the agreement to 
repay the money must exist in it, or not exist at all, 
and surely no just man would assert that one who re- 
ceives money on deposit, and so states ina written 
contract, does not undertake to repay it. If he un- 
dertakes at all, he does so by his written contract, for 
there is and there can be no other contract, as all oral 
negotiations and stipulations are merged in the writ- 
ing. That, aud that alone, expresses the agreement of 
the parties. Oiler v. Gard, 23 Ind. 212; Cincinnati, 
elc., R. Co. v. Pearce, 28 id. 502, vide p. 506. The law 
implies a promise to pay the depositor his money, and 
where there isawritten contract the law conducts 
this implied promise into the contract as one of its 
elements, so that the entire contract isa written one. 
Where there isan effective written contract, there 
can be no verbal one. Board of Com'rs v. Shipley, 77 
Ind. 553; Pulse v. Miller, 81 id. 191. As there is herea 
written contract into which the law imports a promise 
to pay, the statute of limitations governing written 
contracts to pay money is theonly one that applies. 
We thus find that reasoning on elementary principles, 
the conclusion must be that the contract isa written 
one for the payment of money. 

Our conclusion reaches further than that there is an 
implied promise to pay the depositor his money, for 
it goes to the extent of affirming that this promise is 
created by law as an element of the contract, and as 
such enters into and forms part of the written agree- 
ment. We do not regard the promise as an independ- 
ent one, existing outside of the written contract, but 
as a promise forming one of the terms of the contract. 
Tn short we look upon it as a part of the contract, put 
there by law, for the parties are presumed to have con- 
tracted with reference to the law. The principle on 
which we proceed is thus stated by Mr. Bishop: 
‘“‘What isimplied in an express contract isas much 
part of it as what is expressed.”’ Bish. Cont., § 121. On 
this subject the Supreme Court of the United States 
said: ‘‘Undoubtedly necessary implication is as 
much part of an instrument asif that which was so 
implied was plainly expressed.’’ Hudson Canal Co. v. 
Penn. Coal Co., 8 Wall. 276, vide p. 288. 

We maintained in our former opinion, as we main- 
tain here, that the law implies a promise to pay back 
to the depositor his money, and that where there is a 
written contract stipulating that money has been re- 
ceived on deposit, that promise is an essential part of 
the written contract itself. It isa promise in the 
written instrument, and not outside of it. ‘The ac- 
knowledgment of indebtedness on its face implies a 
promise to pay the plaintiff,”’ said the court in Kim- 
ball v. Huntington. 10 Wend. 675. So we say here, an 
acknowledgment that the money was received on de- 
posit implies a promise to pay it to the depositor, and 
we hold, as was held in the case cited, that this prom- 
ise is implied by law as an obligation arising from the 
language of the contract, thus forming one of its 
terms. As there is an express contract, and as the 
promise forms part of the contract, it is a contract for 
the payment of money, or else it is no contract at all. 
Once it is granted that the promise to pay back the 
depositor his money is created by law, then it follows, 
with absolute, logical certainty, that the promise is as 
much part of the written instrment as though it were 
written therein in express words. 

The authorities which bear most directly upon the 
question lead to the conclusion at which we have ar- 





rived. We find an able court saying: ‘* Money on 
deposit means, ex vi termini, money placed where the 
owner can command it at any time.” Curtis v. Leav- 
itt, 1A N. Y. 9, vide p. 265. In giving effect to an in- 
strument similar in all material respects to the one 
before us, that court in a very recent case said: 

‘‘ Being a deposit, a demand of the money was essen- 
tial to a cause of action, unless there was a wrongful 
conversion or loss by some gross negligence on the 
part of the depositary. The distinction between a de- 
posit and a loan is considered in Payne v. Gardiner, 
29 N. Y. 146, and within the rule there laid down the 
instrument in question was a certificate of deposit.” 
Smiley v. Fry, 100N. Y. 262; S.C., 3N. E. Rep. 
186. 

Wereferred to Smiley v. Fry as declaring such an 
instrument to be in the nature of a certificate of de- 
posit, and in this we are, as the quotation we have 
made shows, sustained by the latest expression upon 
the question. At another place in the opinion from 
which we have quoted, it is said: “As the instru- 
ment in question was not a promissory note, but a 
certificate of deposit, the defense of the statute of 
limitations interposed by the defendant was not avail- 
able.”” It is perhaps true that the decision in Hotch- 
kiss v. Mosher, 48 N. Y. 478, is in conflict with the 
views we have expressed; forit holds, as we under- 
stand it, that a certificate of deposit may be contra- 
dicted by parol evidence. Asthe court says: ‘“‘We 
are of the opinion that parolevidence was admissible 
to explain the certificate in the same manner as in the 
case ofa receipt.’””. This ruling is in conflict with our 
own cases, and with the cases in New York and else- 
where, and cannot be accepted asthe law. The case 
is nota well-considered one, for no authorities are 
cited in support of the conclusion announced. It is 
held by many courts, including our own, that an 
order for property, accompanied by a direction to 
change its valueto an owner, is a written contract 
containing the promise to pay its value. Garmire v. 
State,104 Ind. 444; 8. C., 4 N. E. Rep. 54; United States 
v. Book, 2 Cranch, C. C. 294; United States v. Brown, 
8 id. 268; State v. Morgan, 35 La. Ann. 293; State v. 
Ferguson, id. 1042; Anderson vy. State, 65 Ala. 553; 
Burke v. State, 66 Ga. 157; Peete v. State, 2 Lea, 513; 
State v. Keeter, 80 N. C. 472; People v. Shaw, 5 Johns. 
236; Com. v. Fisher, 17 Mass. 46. The principle which 
those cases declare is the same as that here involved, 
forthe principle on which they proceed is that the 
law imports intothe order a promise to pay; and 
that is true of such an instrument as the one now be- 
fore us. 

In the case of White v. President, etc., 22 Pick. 181, 
the instrument reads thus: 


“Dr. Franklin Bank in Account with B. F. White. Cr. 
“ February 10, 1837. 
“To cash deposited, $2,000. The above deposit to 
remain until the tenth day of August. 
“B. F. BUNNELL, 
“‘Cashier.”’ 


—and this was held to be a promise to pay money ata 
future day. 

In our original opinion we said that the instrument 
sigued by the appellees may not be “just what is 
known in the commercial world as a certificate of de- 
posit, but it is nevertheless acontract in writing, evi- 
dencing the receipt of money on deposit, to which all 
the legal incidents attach. It is by no means cer- 
tain whetherit itis nota regular certificate of de- 
posit. It is said bya late author, in speaking of cer- 
tificates of deposit, that “usually they embody an ex- 
press promise in terms to pay; but even if they do 
not, they are yet the bank’s acknowledgment of its 
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indebtedness, and so are nearly of the same effect as 
if they expressly promised payment. Substantially 
therefore they resemble promissory notes, and the 
courts have always inclined to regard them as prom- 
issory notes; especially when they are made payable 
otherwise than immediately and upon demand. But 
this is not a necessary feature. If they are payable at 
a future day certain, they are simply promissory notes, 
neither more nor less.’’ Morse Bank. 63. 

Our cases, in accordance with the very great weight 
of authority, hold that a certificate of deposit, written 
in full and regular form, is a promissory note, and as 
such negotiable. Gregg v. Union Co. Bank, 87 Ind. 
238; Brown v. McElroy, 52 id. 404; National, etc., Bank 
v. Ringel, 51 id. 393; Drake v. Markle, 21 id. 433. If 
the instrument we have under consideration had been 
written out in full, although payable on demand, it 
would be a promissory note, and it seems, under the 
principles we have stated, that it is a promissory note, 
and as such negotiable, forit is well settled that no 
precise form of words is necessary to constitute a 
promissory note, as any form that expresses a promise, 
although not in direct terms, will be sufficient. Thus 
a written statement that a designated sum is duea 
person named, or a certificate that a specified sum is 
due a person designated, ora mere general statement 
that acertain amount is due, is considered a promis- 
sory note, and yet in none of these instances is there 
an express promise to pay. Russell v. Whipple, 2 
Cow. 536; Franklin v. Murch, 6 N. H. 364; Jacques v. 
Warren, 31 Mo. 28; Cummings v. Freeman, 2 Humph. 
145; Bell v. Brewer,6 Ga. 587, wide p. 589; Hussey v. 
Winslow, 59 Me. 170; Knight v. Connecticut, ete., Co., 
44 Wis. 472; Fleming v. Burge, 6 Ala. 373; Draher v. 
Schreiber, 15 Mo. 602; Marrigan v. Page, 23 Tenn. 
245. 

There are two well-considered cases applying the 
principle declared in these cases to certificates similar, 
in all essential respects, to the one here declared on: 
Lynch v. Goldsmith, 64 Ga. 42; Hart v. Life Ass’n, 
54 Ala. 495. In the case last citedjthe instrument read 
thus: 


“This certifies that the Life Association of the 
South has on deposit with me the sum of $1,723.45, in 
currency. 

“H. C. Hart, 
“Pres. and Treas Local Board of Trustees.”’ 


Whether the instrument declared on is or is not 
negotiable is not here an important question, and we 
need not and do not decide it, for all that the record 
requires us to decide is that it is a contract, a written 
contract, and a contract for the payment of money- 
The character of the instrument, as to negotiability, 
does not affect the question before us; for as Mr 
Morse says, ‘‘a certificate of deposit may or may not 
be made negotiable.” Morse Bank. 65. 

The authorities we have cited sustain our decision, 
and it rests on the elementary principle we have ex- 
pressed in language borrowed from Mr. Bishop. In- 
deed we do no more than apply tothe contract before 
us the rule declared in Foulks v. Falls, supra, where it 
was said: 

* This agreement being implied by the law as a part 
of the writer's contract, the averment of it in the 
complaint, or the proof of it by oral testimony, added 
nothing to the contract, or to the responsibility of the 
appellants.” 2 Pars. Cont. 54, 515. Reilly v. Cavan- 
augh, 29 Ind. 435; Weeks, Attorneys, § 259; Skillen v. 
Wallace, 36 id. 319; Hillegass v. Bender, 78 id. 225; Fal- 
mouth, etc., Co. v. Shawhan, 5 N. E. Rep. 410. 

If the appellees had inserted the words in this con- 
tract, “‘we promise to pay back the depositor his 
money,’’ it would not have addedjto the legal force 





and effect of their contract, for what the law implies 
isin it as it is written. 
Petition overruled. 


————¢— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

AGENCY — RATIFICATION — GENERAL AGENCY. —A 
principal who receives and appropriates purchase- 
money of land sold by his local agent for him, and 
rents collected, aud who likewise appropriates re- 
pairs made on his real estate by such agent, thereby 
ratifies the agency, and is estopped from repudiating 
the action of such agent in any transaction within the 
general scope of the business. (2) Under such cir- 
cumstances the agency becomes, not special, but gen- 
eral, and third persons are entitled to actual notice 
from the principal of any restriction of the agent’s au- 
thority, though ina special agency the contrary is 
true. U.8. Cir. Ct., May Term, 1886. Lindroth v. 
Litchfield. Opinion by Love, J. 


CHATTEL MORTGAGE—CROPS TO BE GROWN ON LAND 
OF MORTGAGOR — FILING. — That a chattel mort- 
gage of crops to be grown by the mortgagor 
on land in his possession is valid, must be 
regarded as settled in this court by Minnesota 
Linseed Oil Co v. Maginnis, 32 Minn. 198; 8. C., 20 N. 
W. Rep. 8. And this brings us to the remaining 
question in the case, viz., whether our statute as to 
filing chattel mortgages is applicable to a mortgage of 
future crops, the seed of which has not been sown at 
the time when the mortgage is executed,and which are 
therefore not then literally in esse. We think it is. The 
statute (§ 2, ch. 39, Gen. Stats. 1878, as amended by $1, 
ch. 38, Laws 1883) reads that every such instrument 
(chattel mortgage) shall be filed in the town, city or 
village where the property mortgaged is at the time of 
the execution of such mortgage.’’ As a literal matter 
of fact, crops not in esse at the time of the execution 
of a mortgage cannot be held to be then in any place. 
But the statute (ch. 39) is intended to apply to all 
chattel mortgages. ‘‘ Every mortgage,” says section 
1, and “every such instrument,’’ says section 2. 
Clearly it was the design of the Legislature to provide, 
as respects chattel mortgages in general, an effectual 
way of dispensing with actual delivery of the mort- 
gaged property as notice of the mortgagee’s rights,and 
to substitute filing in a public office in its place, and 
with like effect. Keenan v. Stimson, 32 Minn. 377; S. 
C., 20 N. W. Rep. 364. The statute also proceeds upon 
the idea that all property which can be the subject of 
achattel mortgage has, in contemplation of law,a 
situs; that is to say, that it is in some town, city or 
village in which the mortgage can be filed. Now, 
while the general principle is that the subject of a 
conveyance, in mortgage, Or otherwise, must be some- 
thing in esse, the theory upon which chattel mort- 
gages of crops to be grown are supported is that they 
are property having a potential existence, and that the 
mortgagor, being in possession of the land upon which 
they are to be grown—that is to say, of the agent 
which is to produce them, and which has a fixed situs— 
he has a present vested right to have the crops when 
they come into actual existence. Jones Chat. Mortg., 
$$ 140, 144; Farmers’ L. & T. Co. v. Long, B. I. Co., 27 
Hun, 89-91; Van Hoozer v. Cory, 34 Barb. 9; and see 
Wheeler v. Becker (Iowa), 28 N. W. Rep. 40. Minn. 
Sup. Ct., July 9, 1886. Millerv. Chapel. Opinion by 
Berry, J. 


CONSTITUTIONAL LAW—FOURTEENTH AMENDMENT— 
DESTROYING LEASEHOLD PROPERTY OCCUPIED FOR 
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SALOON—DUE PROCESS OF LAW.—Where a lease was 
made uf premises to be occupied for the sale of ale, 
wine and beer, containing a clause that the lease 
should be forfeited unless so occupied, and before the 
expiration of the term of said lease the act of the Leg- 
islature of Iowa was passed and went into effect pro- 
hibiting the sale of ale, beer, etc., and imposing pen- 
alties for violating said law, held, that these circum- 
stances presented a Federal question, within the prin- 
ciples of State v. Waldruff, 26 Fed. Rep. 178, and that 
there is no difference between the destruction of lease- 
hold property and any other kind of property by re- 
trospective legislation, without compensation. U.S. 
Cir. Ct., S. D. Iowa, June Term, 1886. Mahin v. 
Pfeiffer. Opinion by Love, J. 


CONTRACT—CLAIM FOR SERVICES—FAMILY RELATION 
—DEGREE OF PROOF.—Claimant, a niece of decedent’s 
wife, was taken into his family when six years of age, 
clothed and maintained by him as one of his family; 
she doing the housework until she was twenty-three 
years of age, when she married and left him. On one 
occasion her aunt’s husband said to her mother that 
her child should have a good home as long as she lived, 
and at his death he would provide forher. Held,that 
as she was the niece of decedent’s wife, and treated as 
one of decedent’s family during her stay with them, 
nothing less than an express contract would be suflfi- 
cient to sustain a recovery. The case comes almost 
literally within the decision of this court in Pollock v. 
Ray, 85 Penn. St. 428. Thus on page 431 we said: “If the 
declarations had been to the effect that if the plain- 
tiff would remain with him until his death he would 
then do well by her, or pay her wages, there would 
be some plausibility in the contention that there was a 
mutual contract, she to serve him until his death, and 
he either to provide for her by will or pay her wages. 
It might possibly have been sustained under the case 
of Thompson v. Stevens, 71 Penn. St. 161. This was 
not however pretended to have been the contract. 
Had she remained until his death, it might perhaps 
have been implied. But in point of fact she left his 
service ten years before his death. There was no en- 
gagement on her part to remain a day. She might 
have left immediately, and her case would have stood 
as strong on the evidence as it is now.’’ In Graham 
v. Graham’s Ex’rs, 34 Penn. St. 475, we held that the 
parol contract of a decedent to give the plaintiff a cer- 
tain portion of his estate in consideration of services 
rendered, even if capable of being enforced, can only 
be when clearly proved by direct and positive evi- 
dence, and when its terms are definite and certain. 
The testimony in that case was quite as express and 
positive asin this. As to the length of service, it was 
very definite, but as to the compensation it was in- 
definite and uncertain, and for that reason chiefly it 
was held to be insufficient to sustain the claim. 
Claims of this nature against dead men’s estates, rest- 
ing entirely in parol, based largely upon loose declara- 
tions presented generally years after the services in 
question were rendered, and when the lips of the party 
principally interested are closed in death, require the 
closest and most careful scrutiny to prevent injustice 
being done. We cannot too often repeat the cautions 
we have so frequently uttered upon this subject, and 
we feel that the present occasion is one which demands 
both their repetition and their application. Penn. 
Sup. Ct., Feb. 15, 1886. Watts’ Appeal. Opinion by 
Green, J. 


CourtTs—STATE AND FEDERAL COURTS—JURISDIC- 
TION—INTOXICATING LIQUOKS.—Whether the law of 
Iowa prohibiting the sale of intoxicating liquors is in 
violation of the Constitution of the United States,and 
therefore involving a question of which the Federal 





courts have jurisdiction, is involved in so much doubt 
that the Federal courts will not assume jurisdiction, 
but will remand the case to the State courts, since no 
material rights will thereby be affected. U. 8. Cir. Ct., 
S. D. Iowa, June Term, 1886. Kessinger v. Vanatta; 
Deimer v. Franz. Opinion by Love, J. [27 Fed. Rep. 
80.] 


CRIMINAL LAW—TWICE IN JEOPARDY — DISCHARGE 
oF JuRY.—A party is not entitled to an acquittal where 
he has been put in jeopardy,‘and by his own motion, 
or with his consent, the jury before whom he stood 
has beer discharged. Article 6, § 29, of the Constitu- 
tion of this state declares: ‘‘ No person, after acquit- 
tal upon the merits, shall be tried for the same of- 
fense.’’ After a jury has been impaneled and sworn, 
any discharge thereof without sufficient cause oper- 
ates as an acquittal, in that it effectually bars another 
trial for the same offense. But to have this operation 
and effect such discharge must have been made with- 
out the consent, express or implied, of the respondent 
Joy v. State, 14 Ind. 139; Stewart v. State, 15 Ohio St. 
155; State v. Garvey, 42 Conn. 252; Spencer v. State, 15 
Ga. 562; Rex v. Stokes, 6 Car. & P. 151; State v. Mo- 
Kee, 1 Bail. 651; Com. v. Sholes, 13 Allen, 555; 1 Bish. 
Crim. Law, § 998, and cases cited in notes 4 and 5, and 
note 1, p. 600. The respondent had a right to one trial 
before a fair and impartial jury. He had announced 
himself satisfied with the jury first impanelled, and it 
was upon his objection that this jury was discharged, 
and a new one impanelled. There were but two pos- 
sible courses for the court to pursue at the time this 
objection was made by the respondent: One was to 
go on against the respondent’s objection, and try the 
cause before the jury then impanelled; and the other 
was to accede to the objection made, and discharge 
the jury. The discharge of the jury, under the cir- 
cumstances of the case, must be deemed to have been 
done upon the request of the respondent, and with his 
consent. He has no right to complain that his ob- 
jection was sustained, and the discharge of the jury 
with his consent cannot be set up as an acquittal. The 
issue stood upon the information and pleaas origi- 
nally filed, and the conviction followed upon the issue 
thus made. Mich. Sup. Ct., July 1, 1886. People v. 
Gardner. Opinion by Champlin, J. 


EvVIDENCE—STATEMENT OF CONDUCTOR AFTER AC- 
CIDENT.—A written statement made by the conductor 
of acar, in the line of his duty, giving details of the 
accident, immediately after it happened, is not ad- 
missible in evidence, but the facts must be proved by 
the conductor or others who witnessed the occur- 
rence. When the paper was offered in evidence the 
court asked counsel in what view of the case he thought 
the evidence competent, to which question answer 
was made, that the offer of the paper was a statement 
made immediately after the accident by a person in 
performance of his duty. The court did right in re- 
fusing to admit the paper in evidence. The conductor 
was awitness and could have given his version of 
what was said and done under oath. He might per- 
haps have used the written statement made through 
his dictation in his presence, to refresh his memory, 
but the paper itself was not legal evidence. It was 
not made under oath, and if it turned out that the 
statement was not true, an indictment for perjury 
would not lie. N. J. Sup. Ct., July 19, 1886. North 
Hudson Co. R. Co. v. May. Opinion by Parker, J. 


MARRIAGE—DIVORCE A MENSA ET THORO—CRUELTY 
OF TREATMENT—DELUSION.—Evidence that the hus- 
band has, without cause accused, and still persists in 
accusing, his wife of the crime of incest with her son; 
that he has at times struck her; that he stealthily 
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watches her; and by his general conduct affords her 
reasonable grounds for believing her life in peril while 
with him, makes out « sufficient case to warrant a de- 
cree of divorce ua mensa et thoro, even though the hus- 
band does not appear to be entirely sane. Counsel 
claims that defendant is under an insane delusion 
ubout his wife and his son; that he is mentally excit- 
able,of weak physical health, that his wife never wasin 
danger from him, nor did she fear him, or have any 
reasonable grounds to fear; that she prefers ber son 
to her husband, and has provided him with money to 
become a rivalto his fatherin business. As to her 
fear of him, thisis opposed by her evidence; for she 
testifies that she was alarmed while with him, and 
afraid to live with him alone without some one to pro- 
tect her. She offered to return to him if the servant 
whom she had had at the time she left could be with 
her, without Kendall, but he refused. If she did 
not fear him while she remained with him, aud was 
even willing to return to him, she showed in my judg- 
ment more devotion and courage than discretion; 
and if this court should say it is still her duty to go 
back, and live alone with him, it could not be without 
the reasonable apprehension that she might be in- 
jured; and whether she suftered bodily harm from his 
insane delusion, hatred, or mental excitability, the 
effect to her would be the same. His foul suspicion, 
which continues, would be both an insult anda 
menace to her, so long as she remained with him, and 
within his power to hurt her. Heis not wholly in- 
sane, according to the evidence. His is not a case of 
dementia for which he is not responsible. In 1880, from 
Aprilto July, just before he made this charge, he 
went alone to Furope, and he has always transacted 
his business with more than ordinary prudence and 
ability. His answers on the witness stand in this case 
do not indicate a want of intelligence as to his inter- 
ests or his position, except in the case of his charges 
against his wifeand son of criminality; but they 
show his willfulness, to which he evidently thinks his 
wife and sou must always submit themselves. In 
Hall v. Hall, 3 Swab. & T. 347, the ordinary said: 
“The sources of the husband's conduct are for the 
most part immaterial. Thus I have no doubt that 
cruelty does not cease to bea cause of suit if it pro- 
ceed from ‘violent or disorderly affections,’ as is said 
in onecase; or from ‘violence of disposition, want of 
moral control, or eccentricity,’ as said in another; or 
from ‘liability to become excited in controversy,’ in 
the language of a third. But madness, dementia, pos- 
itive disease of the mind, this is quite another matter. 
Au insane man is like enough to be dangerous to his 
wife’s personal safety, but the remedy lies in the re- 
straint of the husband, not the release of the wife.” I 
think the chancellor was right in this case (33 N. J. 
Eq. 461) when he said a distinction is to be made be- 
tween a case of insane delusion, such as this is alleged 
to be, and acase where the husband is shown to be 
insane generally. In the latter case the wife may ob- 
tain protection through appropriate proceedings to 
cause her husband to be declared alunatic. But how 
can this wife restrain her husband so that his delu- 
sion, suspicion, or hatred of his son, and of her also, 
shall work her no harm? Or who will say that there 
is not a reasonable apprehension that he may do her 
bodily injury, if she shall return to him, as he de- 
mands, alone? If this be her position, then she is en- 
titled to the protection of the court, and a judicial 
separation should be allowed her. N. J. Ct. of Errors 
and App., Nov., 1885. Smith v. Smith. Opinion by 
Scudder, J. 


MASTER AND SERVANT -- INJURIES TO SERVANT — 
BREAKING OF SCAFFOLDING — FELLOW-SERVANTS. — 








Where an employer furnishes suitable materials, and 
employs competent carpenters, to construct scaffold- 
ing, to be used by them in putting the cornice upon a 
building, and the same scaffolding is subsequently 
used by painters hired to paint the cornice, he/d, that 
the carpenters who constructed the scaffolding and 
the painters are fellow-servants, and that the em- 
ployer is not liable for injuries caused to one of the 
painters by the breaking of the scaffolding. The case 
nearest like the one under consideration is that of 
Coughtry vy. Globe Woolen Co., 56 N. Y. 124. In that 
case the defendants entered into a contract with Os- 
born & Martin to build a mill. By the contract, if 
scaffolding or stagings were required in putting up the 
cornices, they were to be furnished without expense 
to the contractors. Defendant’s employees erected a 
scaffold for the purpose of the work, and plaintiff's 
intestate, who was employed by Osborn & Martin,was 
at work upon the scaffold which owing to defective 
construction, gave way, and he fell and was killed. It 
will be noticed that plaintiff's intestate and the em- 
ploye2s of defendant were not fellow-servants, and 
therefore the rule of law which exempts the master 
from liability arising from the negligence of a fellow- 
servant could not apply. That element of defense be- 
ing eliminated, the defendant was very justly held 
liable for the acts of his servants in erecting an insuf- 
ficient structure upon his own premises, which was 
furnished for the very purpose of ‘being used by the 
plaintiff's intestate. In this case the scaffold was 
erected by the carpenters for their purpose in build- 
ing the cornice. They were the persons most inter- 
ested in building it safe and strong. They had worked 
upon it for three weeks, and the evening before the 
accident three men were at work putting up a heavy 
bracket at the point which fell the uext morning,with 
the weight of but two men upon it, andit bore them 
safely up. It gave way on the morning after the car- 
penters had finished using it, forsome unexplained 
reason. Theevidence showed that one of the steps 
that held the foot of one of the brackets had become 
loosened from the floor to which it was nailed, thus 
letting the bracket pitch forward, and the plank slide 
off; but no reason is given why the fastening should 
give out at this particulartime. Evidence was intro- 
duced to show that the scaffold might have been made 
stronger by supporters from the ground, to which the 
horizontal piece of the bracket might have been fast- 
ened; but no reason was given, or evidence intro- 
duced to show, why the scaffold, as it was constructed, 
which proved to be sufficiently strongand safe to sup- 
port the carpenters, would not be equally secure and 
sufficient to support the painters. It is difficult to 
see how the defendants neglected any duty which they 
owed to the plaintiff under the circumstances of the 
ease. They had not undertaken to build this scaffold 
for the use of the painters, and had not invited them 
to goupon it. Tt was there for another purpose, and 
it was the duty of the painters to ascertain if it would 
answer their purpose, and of this they were better 
qualified to judge than defendants. Mich. Sup. Ct., 
July 15, 1886. Hoar v. Merritt. Opinion by Cham- 
plin, J. 


MorTGAGE—ASSIGNEE TAKES SUBJECT TO EQUITIES 
-—POWER OF SALE— PURCHASER TAKES RISK.—(1) The 
assignee of a mortgage or deed of trust does not oc- 
cupy the position of an assignee of commercial paper, 
but takes and holds it subject to all the equities that 
could have been urged against it in the hands of the 
original holder. Olds v. Cummings, 31 Ill. 188; Walker 
v. Dement, 42 id. 272; Cramer v. Willetts, 61 id. 481; 
Haskell v. Brown, 65 id. 29. In this case John W. 
Johnson had no interest in the land. He had a mere 
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power to selland convey. The conveyance was tu him 
and his successor in trust, and the sheriff of Madison 
county was empowered to act in the event he declined, 
or was absent, or unable to act. It was expressly 
stipulated: ‘‘If the party of the first part, or any oue 
for him, shall well and truly pay offand discharge the 
debt and interest expressed in said notes, and every 
part thereof, when the same became due and payable, 
according to the true tenor, date, and effect of said 
notes, then this deed shall be void.’”’ (2) A purchaser 
under a power purchases at the peril of the sale being 
void if a material condition precedent to the exercise 
of the power does not exist. A sale without the exist- 
ence of such material condition precedent isa sale not 
authorized by the power, and no title can pass by it. 
See Perry Trusts, § 785. Payment of the debt exting- 
uished the power of sale; inthe language we have 
quoted from the trust deed, that instrument was 
thenceforth *‘ void.’ Lycoming Ins. Co. v. Jackson, 
83 lll. 807; Wood v. Colvin, 2 Hill, 566; Cameroun v. 
Irwin, 5 id. 272; Jackson v. Morse, 18 Johns. 441; 
Breckenridge’s Heirs v. Ormsby, 1 J. J. Marsh. 257; 
Towner vy. McClelland, 110 Ill. 542; Redmond v. Pack- 
enham, 66 id. 454; see also Jones Mortg., § 1899; Walker 
v. Carleton, 97 Ill. 582; Ryan v. Dunlap, 17 id. 40; Har- 
ris v. Mills, 28 id. 44. “It is ageneral priuciple,’’ said 
Marshall, C.J., in Williams v. Peyton's Lessees, 4 
Wheat. 79, “*that the party who sets up atitle must 
furnish the evidence to support it. Ifthe validity of 
a deed depends on an act in pais, the party claiming 
under that deed is as much bound to prove the per- 
formance of the act as he would be bound to prove 
any matter of record on which its validity might de- 
pend. It forms a part of his title. Itisa liuk in the 
chain which is essential to its continuity, and which it 
is incumbent on himto preserve. These facts should 
be examined by him before he becomes a purchaser, 
and the evidence of them should be preserved as a 
necessary muniment of title.’’ Ill. Sup. Ct., June 12, 
1886. Temple v. Whittier. Opinion by Scholfield, J. 


MUNICIPAL CORPORATION — SURFACE WATER — 
DRAINAGE—DAMAGE TO RIPARIAN PROPRIETOR.—The 
plaintiff was the owner of land, the rear of which ex- 
tended back to a brook or drain or ditch. The city of 
N., in which the premises were situate, for the pur- 
pose of draining the surface of certain of its highways, 
built a drain with catch-basins for collecting the water 
and turning it into the same, and this drain connected 
with another drain, which terminated in a catch basin 
from which the water passed into the rear of the plain- 
tiff's premises; the intention being to empty the water 
coming through the drain-pipe into the brook or drain 
before named, and so carry the same to the river. In- 
stead of connecting directly with said brook, the 
drain-pipe was stopped at the catch-basin, where there 
was a discontinued blind drain made of rubble stone 
and dirt, through which only the water could pass to 
the brook. so that water rose to the surface and spread 
over the land of plaintiff; and the sand and gravel 
carried into the brook choked up the culvert at its out- 
let, so that the water was turned back upon plaintiff's 
premises. By the construction of these drains water 
which would not otherwise have flowed toward plain- 
tiff's premises was conveyed there. Held, that the city 
had a right to drain the surface water of its highways, 
even if water was thereby turned upon the land of 
plaintiff, provided the methods adopted were proper, 
and that the plaintiff could make no complaint of the 
city for the construction of the catch-basin and drain, 
and that in the absence of evidence that the defend- 
ant had improperly constructed its drain, and in the 
absence of evidence that the plaintiff was a riparian 
owner of land bounding on a natural water-course,the 
plaintiff could not maintain an action against the city 





for interfering with the water-course so that water 
which flowed into it could not flow out of it. Mass. 
Sup. Jud. Ct., June 29, 1886. Slanchfield v. City of 
Newlon. Opinion vy Devens, J. 


PARTNERSHIP—PARTNER WITHDRAWING WITHOUT 
NOTICE, AND LATER PAYING SUBSEQUENT FIRM DEBTS 
—SURETY—SUBROGATION.—A. wis a member of an 
unincorporated banking association; he sold his, in- 
terest to one of his fellow members, neglecting how- 
ever to give due legal notice of his withdrawal, after 
he withdrew the firm contracted debts and then be- 
came insolvent; some of these debts A. paid volun- 
tarily to save costs of suit, and others under stress of 
legal proceedings. Held, that as to the debts paid by 
A., his relation to his former partners was that of 
surety, and he had aright of action over against them 
to recoverthe amount of the payments so made by 
him. It may be stated as a general proposition that 
whenever one person is legally bound to pay the 
proper debt of another, the former, in a certain sense, 
occupies the position of surety for the latter; and if 
the surety pays the debt, he has a right of acticn 
against his principal. This right of action may some- 
times be asserted by an independent suit, and at other 
times in the form of subrogation. By reason of the 
neglect to give notice of his withdrawal, plaintiff be- 
came liable to pay debts, which if the testimony is be. 
lieved, were not his own, but the personal debts of 
those who continued to compose the firm, and as part- 
ners contracted them after be had withdrawn from 
the association. Being so liable for debts, which as 
between them and himself were theirs, and not his, 
he was at least quasi surety for them. ln other words, 
as between themselves, the debts were theirs, and ex 
c@quo ct bono, they ought to have paid them. The pres- 
ent suit, as we have seen, does not relate to debts or 
obligations contracted while plaintiff was a member of 
the association, but to such only as were contracted 
afterward, and for which plaintiff, by reason of his 
having been a partner, and not having given notice of 
his withdrawal, became liable, but which as between 
himself and defendants, the latter were clearly bound 
to pay. As to those debts, plaintiff's relation to the 
defendants was that of surety, and when he was com- 
pelled to pay, or voluntarily paid such debts, he had a 
right of action against defendants to recover the 
amount so paid for them. Penn. Sup.Ct., Feb. 15, 1886. 
Shamburg v. Abbott. Opinion by Sterrett, J. 


——— DEED OR MORTGAGE IN FIRM NAME— 
RIGHTS OF PARTNERS.—A conveyance or mortgage of 
real estate, in which a partnership, by its firm name, 
is named as grautee or mortgagee, operates in law, 
only in favor of a partner whose name is in the firm 
name, and not in favor of a partner whose name is not 
contained in the firm name. The rule was recognized 
in Morrison v. Mendenhall, and in Tidd v. Rines, 26 
Minn. 201, it was decided that a conveyance to a part- 
nership by its firm name did not vest init any legal 
title or estate, because a partnership, as such, is not 
recognized in law asa person; so that even had it been 
stated in the mortgage that the name inserted as the 
mortgagee was that of a partnership, it would not 
have made the partnership mortgagee. Nor as we 
think, would the individual partners (other than the 
one named) be the mortgagee. It is true that the 
grantee ina conveyance need not be named, provided 
he be described with sufficient definiteness and cer- 
tainty, as where he is indicated by a title, or an office, 
and there is but one such; as in Lady Superior v. Mc- 
Namara, 3 Barb. Ch. 375, where a conveyance to the 
“Lady Superior” of a designated convent was held 
good to vest the title in a person then lady superior; 
but the court referred with approval to Duncan v. 
Beard, 2 Nott & McC. 400, in which it was held that a 
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conveyance to one and his “ associates” vested title 
in none but the person named, the term “associates ’”’ 
being too indefinite to carry the title to the persons 
intended by it. There are some authorities which 
seem to hold that such aconveyance would be good to 
the persons so designated, and that it may be proved 
by parol who they are; but we think these cases go a 
great way toward holding that a conveyance of real 
estate may vest partly in parol, and when we consider 
the infinite confusion in titles to real estate—in which 
there ought to be great definiteness and certainty— 
such a rule might let in, we do not hesitate to decide 
that the proposition that such a designation is too in- 
definite and uncertain rests in better reason and au- 
thority. Where the style of a partnership is inserted 
as a grantee, and it contains the name or names of one 
or more of the partners, there is no reason why the 
title should not vest in the partners so named; and 
the authorities are to the effect that it would. Minn. 
Sup. Ct., July 7, 1886. Gille v. Hunt. Opinion by 
Gilfillan, C. J. 


TAXATION — EXEMPTION OF CHURCH PROPERTY — 
TITLE MUST BE IN CHURCH SOCIETY.—In order to make 
property exempt from taxation as church property 
under the provisions of the Constitution and revenue 
act, the title to the property must be in a religious 
corporation or church society as a body. A church 
edifice, and the lot upon which it stands, owned by a 
citizen individually, and regularly used for religious 
services, isnot exempt from taxation. The fact that 
such property has been dedicated to religious uses, by 
the holding of religious services of a dedicatory char- 
acter therein, is immaterial to the legal question con- 
cerning its exemption from taxation. Ill. Sup. ‘Ct., 
May 14, 1886. Jeople v. Anderson. Opinion by 
Craig, J. 

TRESPASS—CUTTING TIMBER—DAMAGES—VERDICT. 
—The only error alleged is the refusal of the court to 
treble the damages found by the jury. Theaction was 
for trespass for the defendant's cutting timber trees 
standing and growing on the lands of the plaintiffs 
without the consent of the latter, and for carrying 
away, converting and disposing of the same to the use 
of the defendants. The presumption of law is that 
the jury gave all the damages authorized by the stat- 
ute. Campbell v. Finney, 3 Watts, 84; Hughes v. 
Stevens, 36 Penn. St. 8320. This presumption can be re- 
butted only by showing that the jury gave single dam- 
ages. This fact must be shown by the verdict. It 
must expressly appear by the finding of the jury. Id. 
Without this there is no power in the court to double 
ortreble the damages. [tis claimed by the counsel 
for the plaintiffs here that the note made bythe stenog- 
rapher of an agreement of counsel is sufficient to 
prove that the jury assessed single damages only. In 
this view we cannot concur. It does not appear that 
such fact was brought to the attention of either the 
jury orthe court. Without knowledge of [any such 
agreement, the jury could not have been influenced 
thereby. When after the verdict it was first suggested 
to the court, the latter appears to have denied all pre- 
vious knowledge thereof. There is certainly nothing 
in the charge of the court to the jury recognizing the 
existence of such an agreement, nor is there any thing 
which limits them to finding single damages ouly. 
Penn. Sup. Ct. Clark v. Sargeant. Opinion by 
Clark, J. 


WILLS—UNSOUNDNESS OF MIND FROM DISEASE.—An 
instruction which directs the jury that if they believe 
that at the execution of the instrument in question, the 
testator was so diseased mentally as not to be of sound 
mind, they must find for the contestant, is inaccurate, 
and in a case where the evidence is conflicting, ground 





for reversal. Obviously this charge does not state the 
law accurately, and in view of what may be fairly said 
of the unsatisfactory character of the evidence, it 
must have been hurtful to the defense. No doubt it 
is truea party may be so diseased mentally as not to 
be of sound mind, and yet he might possess what the 
law termsa “disposing mind;” that is, the mental 
capacity to know and understand what disposition he 
may wish to make of his property, and upon whom he 
will bestow his bounty. It is a rule of law that a per- 
son who is capable of transacting ordinary business is 
also capable of making a valid will. In Meeker v. 
Meeker,75 II. 260, it was held by this court the derange- 
ment or imbecility to incapacitate a person from mak- 
ing-a valid will must be of that character which renders 
him incapable of understanding the effects and conse- 
quences of his acts. A test usually recognized is, the 
party must be capable of acting rationally in the ordi- 
nary affairs of life, so that he may comprehend what 
disposition he may wish to make of his property, and 
be able to select the subjects of his bounty. Nothing 
more is required, and so the authorities in this State 
uniformly hold. Meeker yv. Meeker, supra; Ruther- 
ford v. Morris, 77 Ill. 397, and subsequent cases that 
follow the doctrine of the cases cited. Medical testi- 
mony in this record is to the effect that in all cases of 
diseases of the body the mind is in some degree af- 
fected, and the party might be said to be of ** unsound 
mind,’’and still be capable of transacting ordinary busi- 
ness such as is done in daily life. In this case the testa- 
tor suffered greatly from severe bodily disease, and no 
doubt his mind was affected to a degree it might be, 
at least in a partial sense, unsound; but the jury 
should not for that reason alone be told, as a matter 
of law, that would incapacitate him to make a valid 
will. That would be to state the rule of law on this 
subject broader than the authorities in this and other 
States will warrant. Ill. Sup. Ct., June 12, 1886. F'ree- 
man v. Easley. Opinion by Scott, J. 





—POWER OF DISPOSAL ACCOMPANYING LIFE 
ESTATE—INTENT.— Where a power of disposal accom- 
panies a bequest or devise of a life estate, the power of 
disposal is only co-extensive with the estate which the 
devisee takes under the will, and means such disposal 
as a tenant for life could make, unless there are other 
words clearly indicating that a larger power was in- 
tended. (2) Where the life tenant is given a power of 
disposition for acertain purpose, which it would be 
impossible to accomplish by a sale of the life estate, 
and which can be accomplished only by a disposal of 
the fee, the power must be held to be that which is 
necessary for the accomplishment of the purpose. And 
where the life estate is, in the main, in unimproved 
and unproductive realty,and the purpose is the support 
of the family, the power will be held to allow an abso- 
lute disposition. Ill. Sup. Ct., July 12, 1886. Kavuff- 
man v. Breckenridge. Opinion by Sheldon, J. 





OUR NEW YORK LETTER. 
HE occasional allusions of this Journal to the fit- 
ness and qualifications of Esek Cowen, Esq., of 
Troy for aseat on the bench of the Court of Appeals 
of this State have been received by the members of our 
New York bar, who are familiar with his record in 
that court, with every indication of approval. Mr. 
Cowen has the reputation here and elsewhere of being 
one of the best equipped and most able lawyers in the 
State, and his selection as a candidate for that posi- 
tion would reflect great credit upon the party putting 
him in nomination. 
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The decision of Judge Daniels to decline to allow his 
name to be used as a candidate has been heard here 
with regret. He is very much respected by our bar as 
a conscientious, able and industrious judge, and his 
promotion would have been a wellearned one. The 
arrangement made between our Supreme Court judges 
to have their places filled at Chambers during the 
summer months by their up-river brethren proves to 
be a very pleasant one. It permits our resident judges 
to go up into the hills for a much needed change, and 
enables those from the interior to get a breath of salt 
air. Judge Peckham held chambers here last month, 
and during August Judge Potter of the fourth judic- 
ial district will officiate in that position. Judge Pot- 
ter has frequently held court here and is very popular 
with our bar. He is located at Long Beach, where he 
seems to enjoy the life at this delightful resort exceed- 
ingly. Judge Barrett is resting after the laborious 
work of the past year at Litchfield where he is enjoy- 
ing a well earned rest. If he were not such an invalu- 
able man at nisi prius he would probably be put for- 
ward as acandidate for Court of Appeals honors. 

The bill relating to imprisoned debtors signed by 
the governor at the last session of the Legislature, is 
to operate very unfavorably to judgment creditors in 
some cases. An instance may be cited: A young 
man doing business in Chicago induced a man there, 
by making certain false representations, to give him 
the custody ofalarge sum of money which he con- 
verted to his own use and fled to New York. An ac- 
tion was brought here forthe recovery of the money, 
and an order of arrest was issued and served, the de- 
fendant being released on bail. The order of arrest 
was sustained on review. At the trial of the action a 
verdict was rendered for the plaintiff for the full 
amount claimed, and an execution was thereafter 
duly issued against the person of defendant, when he 
again gave bail. After waiting the statutory ninety 
days he applied by petition to the Court of Common 
Pleas forhis discharge from imprisonment as pro- 


vided by section 2200 of the Code of Civil Procedure. - 


The testimony of the defendant taken in the course of 
these proceedings showed that he had a large part of 
the money in his possession after his arrest, and that 
a part of it he devoted to the support of his mother’s 
family. Mr. Justice Van Hoesen, in an opinion deny- 
ing the petition, says: ‘‘The evidence at the trial 
tended to prove and was sufficient to establish that 
the defendant obtained from the plaintiff by false 
pretenses, the money to recover which the action was 
brought. The case then is one in which the defend- 
ant obtained the plaintiff's money by fraud. We have 
repeatedly held that a defendant cannot obtain his 
discharge from imprisonment on an execution against 
his person by merely proving that he has spent for his 
own purposes the money of which he defrauded the 
plaintiff. We hold that it is not just and fair of an 
imprisoned debtor to spend for his own gratification 
money that he obtained from the plaintiff by fraud. 
The petition of the imprisoned debtor is denied.” 

By operation of the bill referred to the defendant 
debtor will be released in a few days, and the plaintiff 
will lose all chance of ever recovering a cent of the 
money taken by the defendant. He would be unable 
to sustain any criminal action against the defendant 
in this State, and practically he is debarred from pro- 
ceeding any further in any direction. Much mawkish 
sympathy was aroused for many alleged unfortunates 
said to be imprisoned for debt. None of the impris- 
oned debtors in Lud!ow street were merely unfortu- 
nate commercial debtors, as imprisonment for debt 
was long since abolished as is well known, and the 
law afforded reasonably prompt release to any im- 
prisoned debtor who would consent to disgorge his ill- 








gotten gains, and comply with the serms it wisely im- 
posed. 

The senior counsel for the prisoner in the Jaehne 
case is said to be awaiting the decision of the Court of 
Appeals with ‘‘serene composure.” Mr. Convict 
Jaehne doubtless ‘‘ views it with alar-um,’’ and the 
staff of the district attorney’s office await it in hope- 
ful expectation. 

The boycotter, anarchist and socialist fiends have 
received little encouragement to “‘stay in our town” 
lately, and are likely to take themselves and their 
methods elsewhere. The prompt trials, and severe 
sentences imposed by our judges have made the Red 
Flag hang rather limp of late, and it is doubtful 
whether we shall for a long time be troubled by these 
pestiferous people again. 

In the recent death of Mr. Tilden the bar loses one 
ofthe fewremaining lawyers of the old school of 
which Mr. David Dudley Field and John Graham are 
almost the only survivors here. There was probably 
no lawyerof his day more fertile in resources, more 
industrious or more generally successful. Asa rail- 
road lawyer he had few superiors in this country and 
in manipulating railroad enterprise through the ma- 
chinery of the courts he was the possessor of more in- 
genuity than any practitioner of his time. He was 
not a great lawyer, but his wonderful analytical 
powers enabled him to succeed in winning many com- 
plicated cases. Mr. Tilden’s reputation as a lawyer 
will mainly rest on his success in the Flagg case, the 
celebrated Cunningham-Burdell case, and his masterly 
defense in the Pennsylvania Coal Co. v. D. & H. Canal 
Co. His servicesin the Tweed cases, particularly in 
connection with the accounts of the ringsters with the 
Broadway Bank, revealed his wonderful power of 
analysis. Mr. Tilden was the counsel of whom an op- 
ponent once said in a railroad litigation: ‘My 
learned opponent’s plan in these cases is first to dig a 
big hole, get in himself and pull the railroad in after 
him.” Mr. Tilden’s fortune, estimated at $9,000,000 or 
$10,000,000, is probably the largest ever accumulated 
by a practicing lawyer, although a great part of it was 
made in speculating prudently. 

The courts look deserted now. Judges and lawyers 
are away on vacations, many in Europe, more in the 
hillsand at the seaside of ourown beautiful coun- 
try. 

Nearly every member of the bar here, unless he is a 
lawyer for revenue only, who can collect that last bill 
of costs has pigeon-holed briefs and bills, and Jeft the 
office to the care of faithful clerks, to spend the month 
of August by “the deep sounding sea,’ or in some 
mountain region where he used to catch trout when 
he was a boy, which remindsme that I must look up 

that last bill of costs. 
DemoT ENMOT. 


New York, Aug. 4, 1886. 





CORRESPONDENCE. 


“THE WoRLD’’ ON LAWYERS. 
Editor of the Albany Law Journal: 


In arecent issue of the New York World I find an 
allusion to the ‘indirection and trickery of which 
almost any lawyer will be guilty for the sake of a 
fee.’’ Suppose that a lawyer should make the public 
statement that ‘‘almost any” editor wil publish the 
blackest falsehoods about a political opponent, with- 
out making the slightest investigation as to their 
truth; that ‘‘almost any” editor will spread before 
the youth of the country the minute details of the most 
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dizeusting scandals, if it will enable him to sell his 
paper, and brag about its circulation; that ‘‘almost 
any ’’ editor will send reporters to play the spy upon 
the private life of public men, to pander to a depraved 
appetite for gossip; that ** almost any editor” will se- 
lect bits of fulsome flattery of himself from remote 
and obscure newspapers, and nauseate his readers by 
reproducing them in his own columns; that ‘ almost 
any ”’ editor will fill his paper, day after day, with the 
vilest abuse of some person against whom the said edi- 
tor has a private grudge, about which his readers 
know little, and care less; would not the New York 
World be the first to condemn such a sweeping denun- 
ciation of an entire profession? 

I think I observe lately an increasing disposition on 
the part of certain editors to attack the legal profes- 
sion upon all occasions, with or without reason. It 
is true however that it would be impossible for them 
to think worse of the lawyers than the editors think 
of each other. 

Those who are curious on the subject can ascertain 
what editors think of each other by comparing the 
statements of that able and excellent newspaper, the 
New York World, of and concerning the private char- 
acter of Mr. William Dorsheimer, with the comments 
of that other able and excellent newspaper, the New 
York Star, upon the private character of Mr. Joseph 
Pulitzer. But another consideration is that the edi- 
tors do not really need to discuss the conduct of the 
lawyers. 

There are other subjects which are fitter marks for 
the keen edge of their scorn and the polished shafts 
of their satire. The millionnaire plumber,who ‘“‘steam- 
fits’’ and ‘‘gas-fits’’ the house of the unsuspecting 
citizen, and takes the house, and lot too, in payment 
of his bill; the mother-in-law, who makes the life of 
the newly-wedded benedict « burden and a loathing; 
the colored brother, who raids the garden and hen- 
roost of his neighbor in search of the succulent water- 
melon and the adolescent fowl; the small boy, who 
shrinks under the pangs of cholera morbus, induced 
by unripe apples, stolen at that; the youth who leaves 
the presence of his charmer, impelled by the toe of the 
‘old man’s ” boot; the other youth who leaves a por- 
tion of his most indispensable garment in the mouth of 
the family bulldog; the third youth, who by “‘indirec- 
tion and trickery ”’ gets his ‘** best girl’’ past the open 
door of the ice-cream saloon; the servant girl, who 
“climbs the golden stair "’ by the aid of the traditional 
can of kerosene—all these are topics calculated to de- 
velop and invigorate to the utmost degree both the 
style and the intellect of the average editor. And 
when all these fail, the editors have still that exhaust- 
less mine of contempt and scorn—their private opin- 
ion of each other. I hope the LAW JOURNAL will per- 
suade them to be content with their natural victims, 
and to “letup’”’ on the lawyers. 

LEx TALIONIS. 


BUNGLING LEGISLATION. 
Editor of the Albany Law Journal: 


As an illustration of how poorly our legislative wise 
men keep “ posted up” on codes, let me refer you to 
chapter 405 of Laws of 1883, which unconditionally re- 
pealed section lll of the Code, and then ask you to 
look at chapter 672 of Laws of 1886, entitled “An act 
to amend Code of Civil Procedure,’’ which at section 
5 of said last act seeks to amend section 111, repealed 
three years ago. 

Yours, ete., 
M. E. Leg. 

CAPE VINCENT, N Y., August 7, 1886. 








NOTES. 
ScENE IN AN ENGLISH JURY Box. 
A Letter to the Editor of the St. James Gazette. 

Sir—I was present in court when the following inci- 
dent occurred. Perhaps you may think it worthy of 
record. Ian, sir, 

Your obedient servant, 

May 17. H. 
Scene—Derby Assizes; Samuel Lowe and James Halli- 
gan charged with stealing a ham. 

Clerk of Assize—Do you find the prisoners guilty or 
not guilty? 

Foreman of the jury—We find as one on ‘em stole it, 
and the other received it, knowing it to have been 
stolen. 

Clerk of Assize—Who do you say stole it? 

Foreman—Nay, I can’t say which stole it. One on 
"em brought it home under his arm, and the other took 
it from him. 

Mr. Justice Matthew— That man is Lowe, and that 
is Halligan. Now which stole it? 

Foreman—I don’t know; I warn’t there. How can 
I say? If they didn’t steal it, why should they have 
it? 

Judge—Gentlemen, this is your foreman! Is there 
no one of you who can say whether Lowe is guilty of 
stealing or not? 

Foreman—Yes, Lowe stole it. 

Chorus of jurymen—No, the other stole it. 

Clerk of Assize—And is that the verdict of you all? 

Jury (foreman included )—Yes. 

CRIMINAL PROCEDURE AS IT WAS. 
Rex v. Poins, Corom Gascoyne, C. J. 
No tribe with rusty camlet gown 
And shabby borse-hair wigs, 
Harangued the upper gallery 
In favor of the prigs. 
No troops of venal witnesses, 
Inured to perjury, 
Were ever brought by knaves who sought 
To prove an alibi. 
For sundry wise precautions 
The sages of the law 
Discreetly framed whereby they aimed 
To keep the rogues in awe 


For lest some sturdy criminal 
False witnesses should bring, 

His witnesses were not allowed 
To swear to any thing. 


And lest his wily advocate 
The court should overreach, 

His advocate was not allowed 
The privilege of speech. 

Yet such was the humanity 
And wisdom of the law, 

That if in his indictment there 
Appeared to be a flaw, 

The court assigned his counsellors 
To argue on the doubt, 

Provided he himself had first 
Contrived to point it out. 

Yet lest their mildness should perchance 
Be craftily abused, 

To show him the indictment they 
Most sturdily refused. 

But still, that he might understand 
The nature of the charge, 

The same was, in the Latin tongue, 
Read out to him at large. 

—Law Magazine, 1846, page 191. 
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CURRENT TOPICS. 





HE meeting of the American Bar Association at 
Saratoga last week was more largely attended 
than usual. It issaid that early in the session there 
were one hundred and fifty members in attendance, 
but they dwindled to about one hundred before the 
close. The increase in attendance was probably 
due to the interest taken in the main subject of 
discussion, Codification. We have been accused of 
lack of courtesy toward the association. Until lately 
the association has not been entitled to ‘‘curtesy,” 
for it has had no ‘living issue;” but now that it 
has given up groping and stumbling among the 
graves, and has found a live issue for consideration, 
it and its deliberations are entitled to respectful 
consideration,and may have some influence, although 
the delegations at its meetings are too small to hope 
for any very great or immediate effect on the bar or 
the people. 


We publish in full this week the address of the 
president, Mr. William Allen Butler, perfectly admi- 
rable in spirit, classification and treatment. We had 
the pleasure of listening to the annual address by Mr. 
Thomas J. Semmes, of Louisiana, on the influence of 
the civil law on the common law, a very learned and 
elegant production by one of the most accomplished 
legal scholars of this country. Mr. Semmes showed 
very conclusively the practicability of codification. 
The association elected Mr. Semmes president for 
the ensuing year. We also listened to the report of 
the committee on law reform, read by Prof. Bald- 
win and Mr. Hitchcock. The committee reported 
— very inconclusively, it seemed to us — against the 
policy of allowing a simple contract creditor to main- 
tain a creditor’s bill before judgment. They also 
reported — very properly, it seems to us — in favor 
of a plan of revision of proposed legislative enact- 
ments by a joint standing committee. They also 
reported against the practicability of a uniform 
system of preferences in the distribution of dece- 
dent’s estates, on account of the various preferences 
in the payment of debts as now existing in the dif- 
ferent States. They also reported—horribile dictu !— 
in favor of establishing the punishment of flogging 
for certain crimes, particularly wife-beating. How 
an eminent lawyer and learned teacher like Prof. 
Baldwin, of Yale, could gravely and earnestly advo- 
cate this return to barbarism, passes our comprehen- 
sion. In spite of the fact that it has recently been 
adopted in Maryland, we do not believe it to be 
constitutional —it is certainly ‘‘ unusual,” and we 
think ‘‘cruel.” The statistics cited from that State 
are not convincing. Any police officer would tell 


the learned Professor that the apparent decrease of 
wife-beating in Baltimore is not due to seven lashes 
on a negro and twenty on a white man — the only 


Voi. 34—No. 9. 








instances of the infliction of the punishment cited — 


but to the indisposition of wives to complain of 
their husbands when flogging is the punishment. A_ 
wife will bear any thing rather than have her hus- 
band flogged, and pointed at by other women. The 
law is really hard on wives. It will be a long day 
before the Professor induces any calm and intelli- 
gent body of lawyers to adopt his monstrous recom- 
mendation, and we were glad to hear Mr. Willis of 
New York denounce it as it deserved. Mr. King, 
of Ohio, read the report of the committee on judicial 
administration and remedial procedure, advising 
against the adoption of indeterminate sentences. 
(We wish we could set Mr. King trimming Mr. 
Evart’s rhetoric.) 


The chief interest centered in the discussion of 
codification, or to be more exact, on the recommen- 
dation of the committee that ‘‘ the common law, so 
far as its substantive principles are settled, should 
be reduced to the form of a statute.” We listened to 
the debate on Thursday, and are bound to say that 
it did not meet our expectations. What it may have 
been at the closing session on Friday, we cannot 
say, but we never listened to amore trifling de- 
bate than that on Thursday on the part of the 
opponents, and in candor we must confess that 
the codifiers did not greatly distinguish themselves. 
With two or three exceptions, none of the speeches 
on either side showed much evidence of knowledge 
of the subject, of consideration, or of any attempt 
at methodical presentation. Judge Dillon opened 
the debate, but we have heard him more convincing 
and effective. We think Mr. Frankenheimer of 
New York made the best and most effective speech 
on the part of the codifiers, and on the other part 
Mr. Nash of New York made avery adroit, keen and 
apparently moderate speech, decidedly the best on 
that side. Mr. Budd of Philadelphia also made a 
good speech on that side. Judge Green of Ohio, and 
Messrs, Abbott and Willis of New York, put in some 
heavy blows for the resolution. On the other hand, 
Mr. Garnett of Washington, who ‘‘ distinguished ” 
himself last year, did even worse this year, by moving 
the adoption of the resolution, with the qualification 
that the association did not commit itself in favor of 
or in opposition to codification! Mr, Nash was too 
cunning for such patent assininity as this, and so he 
moved that the subject of codification was ‘‘ irrele- 
vant ” to the subject of ‘‘ delays in the administration 
of justice.” Mr. Turner, who never spoke in the asso- 
ciation before, to our recollection, came all the way 
from New York to protest against the introduction 
of this ‘‘apple of discord” in the happy family of 
mutual admirers, and to show his own good nature 
proceeded to revile and abuse Mr. Field and his life- 
work, and to drag in the New York city quarrel by 
the ears. He probably did his side no good, as the 
merits of the Field code were not in question, and 
his malice and prejudice were so apparent that he 
would have disgusted uncommitted persons if they 
had been in question. Mr. Carter would do well to 
tether Mr. Turner and all the other wild young men 
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of his school. Then a gentleman from Massachusetts 
begged fora year’s delay because Mr. Cortlandt 
Parker, the dissenting member of the committee, was 
unavoidably absent, -—although he did send upa 
dissenting report of twenty pages. But all things 
must have an end, and even a hundred lawyers can- 
not talk either sense or nonsense forever — if limited 
to ten minutes apiece—and on Friday the debate 
was wound up, Mr. Field having the last word, and 
the resolution was adopted by a vote of fifty-eight 
to forty-one. Whether it would have been adopted 
by so large a majority, or at all, if the vote had been 
taken earlier in the session, we have some doubt. 
But all things seemed to pave the way. The presi- 
dent seemed favorable, judging from some things in 
his address; Mr. Platt’s paper on Wednesday even- 
ing is said to have inclined that way; and Mr. 
Semmes dealt a tremendous blow in its favor. Noth- 
ing else in the whole debate struck us so forcibly as 
the assertion by Mr. Semple, of Alabama, that in no 
other State of the Union is the law so well known 
and understood by the people at large as in Louisi- 
ana. Mr. Field is to be congratulated on his victory, 
which we must say was totally unexpected to us, 
and which we looked for still less when we heard 
the Yale Professor recommend the ‘‘ cat” for wife- 
beaters. At all events, the debate will certainly do 
a great deal of good in exposing the puerile and 
contemptible arguments against the practicability 
and advisability of codification. It is noticeable 
that the chief opposition in the convention came 
from Massachusetts—although Story was a believer in 
codification — New York, New Jersey and Pennsyl- 
vania, while the South and West were favorable. 





Under the title of “ the Boycott and the Law,” the 
Rockland (Me.) Opinion has a long leading article to 
show that in the case of Heywood v. Tillson, 75 Me. 
225; S. C., 46 Am. Rep. 373, the Supreme Court of 
Maine have declared boycotting legal! The syllabus 
of the case inthe American Reports is as follows: 
‘* Noaction lies by the owner of a house against one 
who maliciously refuses to employ any tenant of 
such house, and thus prevents the renting.” This 
would seem to be good law, and not to authorize 
boycotting, inasmuch as it applies only toan indi- 
vidual act, concerning private interests, having 
nothing of the nature of conspiracy in it, and only 
a civil action for damages and not an indictment 
for conspiracy. The Opinion quotes the following 
language from the case: ‘* Every man has a right 
to determine what branch of business he will pursue, 
and to make his contracts with whom he pleases and 
on what terms he can. He may refuse to deal with 
any men or class of men. And it is no crime for any 
number of persons, without an unlawful object in view, 
to associate themselves together and agree that they will 
not work for or DEAL WITH certain men or classes of 
men, or work under a certain price or without cer- 
tain conditions.” ‘‘Tillson had a legal right to 
employ or not to employ a laborer who happened to 
be a tenant of the plaintiff. By an act or by threat 











of an act which he had a legal right to perform, he 
induces the laborer to quit the tenancy. He advises 
and persuades the laborer to break or not to con- 
tinue the contract. That is not an offense against 
the law. If a man can advise, can he not use auy 
lawful means to make his advice effectual?” ‘‘ A 
threat to commit an injury is not an actionable 
private wrong. It is only the promise of doing 
something which may in the future be injurious. It 
may never be carried into effect. It cannot be fore- 
known that it will be.” ‘‘ An action does not lie for 
conspiring todo a lawful act, HOWEVER MALICIOUS 
THE MOTIVE, for the very obvious reason that the act 
was lawful.” There is nothing in this language to 
justify boycotting. The court in other parts of the 
opinion carefully discriminated between boycotting 
and the exercise of one’s lawful individual rights. 
They said: ‘‘It must be remembered that the inter- 
ference complained of is not with the general rights 
of the plaintiff. The threat is not general. It is 
only as to hisemployees. The plaintiff may rent to 
all the rest of humanity.” The defendant had a 
right to refuse to employ persons for any reason, 
however malicious or capricious, If the doctrine of 
this case was not the law, a man might be com- 
pelled to employ others against his will. It is the 
case of the bigotted mistress who announces that 
‘*no Irish need apply.” There is a vast difference 
between such cases and the case of men who con- 
spire violently and forcibly to deter the public from 
dealing with a particular man. They may peaceably 
refuse to deal with him themselves — there is no 
law to compel them-—- but they must not associate 
to deter the publie. Another point which laymen 
fail to appreciate, but which is familiar to lawyers, 
is this, that an act which may be perfectly legal 
when exercised individually and privately may be 
an indictable offense when made the subject of a 
conspiracy of several. We refer to the following 
cases holding civil action of damages maintainable 
for conspiracy of laborers against employers: Carew 
v. Rutherford, 106 Mass. 1; 8. C., 8 Am. Rep. 287; 
Mapstrick v. Ramge,9 Neb. 390; 8. C., 31 Am. 
Rep. 415. 


—_—_——_>____— 


NOTES OF CASES. 





N Mayor, etc., v. Second Avenue Railroad Co., 
New York Court of Appeals, June 22, 1886, in 
order to prove the number of days’ work performed 
upon a job, the plaintiff first proved by the gang 
forman that he correctly reported each day to the 
time-keeper the number of men at work upon the 
job. Plaintiff then called the time-keeper, who was 
also the head foreman, and proved by him that he 
correctly entered the time reported to him by the 
gang foreman in a time-book, which he produced. 


_The book was then offered in evidence, held, com- 


petent. The court said: ‘The exception to the admis- 
sion of the time-book presents a question of con- 
siderable practical importance. The ultimate fact 
sought to be proved on this branch of the case was 
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the number of days’ labor performed in making the 
repairs. The time-book was not admissible as a 
memorandum of facts known to Wilt and verified by 
him. His observation of the men at work was 
casual, aud it cannot be inferred that he had per- 
sonal knowledge of the amount of labor performed. 
His knowledge from personal observation was man- 
ifestly incomplete, and the time-book was made up, 
mainly at least, from the reports of the gang fore- 
men. The time-book was clearly not admissible 
upon the testimony either of the gang foremen or of 
Wilt, separately considered. The gang foremen 
knew the facts they reported to Wilt to be true, but 
they did not see the entries made and could not 
verify their correctness. Wilt did not make the 
entries upon his own knowledge of the facts, but 
from the reports of the gang foremen. Standing 
upon his testimony alone, the entries were mere 
hearsay. But combining the testimony of Wilt and 
the gang foremen, there was, first, original evidence 
that laborers were employed, and that their time was 
correctly reported by persons who had personal 
knowledge of the facts, and that their reports were 
made in the ordinary course of business, and in ac- 
cordance with the duty of the person making them, 
and in point of time were contemporaneous with the 
transactions to which the reports related, and 
second, evidence of the person who received the re- 
ports, that he correctly entered them, as reported, 
in the time-book, the usual course of his business 
and duty. It is objected that this evidence taken 
together is incompetent to prove the ultimate fact, 
and amounts to nothing more than hearsay. If the 
witnesses are believed, there can be but little moral 
doubt that the book is a true record of the actual 
fact. There could be no doubt whatever, except 
one arising from infirmity of memory, or mistake, 
or fraud, The gang foreman may, by mistake or 
fraud, have misreported to Wilt, and Wilt may, 
either intentionally or unintentionally, have made 
entries not in accordance with the reports of the 
gang foremen. But the possibility of mistake or 
fraud on the part of witnesses exists in all cases, 
and in respect to any kind of oral evidence. The 
question arises: Must a material ultimate fact be 
proved by the evidence of a witness who knew the 
fact and can recall it, or who, having no personal 
recollection of the fact at the time of his examina- 
tion as a witness, testifies that he made, or saw made, 
an entry of the fact at the time, or recently there- 
after, which, on being produced, he can verify as 
the entry he made or saw, ard that he knew the 
entry to be true when made, or may such ultimate 
fact be proved by showing by a witness that he 
knew the facts in relation to the matter which is the 
subject of investigation, and communicated them to 
another at the time, but had forgotten them, and 
supplementing this testimony by that of the person 
receiving the communication to the effect that he 
entered at the time the facts communicated, and by 
the production of the book or memorandum in 
which the entries were made? The admissibility of 
memoranda of the first class is well settled. They 





are admitted in connection with, and as auxiliary 
to the oral evidence of the witness, and this whether 
the witness, on seeing the entries, recalls the facts, 
or can only verify those entries asa true record 
made or seen by him at or soon after the transaction 
to which it relates. Halsey v. Sinsebaugh, 15 N. Y. 
485; Gay v. Mead, 22 id. 462. The other branch of 
the inquiry has not been very distinctly adjudicated 
in this State, although the admissibility of entries 
made under circumstances like those in this case was 
apparently approved in Payne v. Hodge, 71 N. Y. 598. 
We are of opinion that the admissibility of memo- 
randa may properly be extended so as to embrace the 
case before us. The case is of an account kept in 
the ordinary course of business, of laborers employed 
in the prosecution of work, based upon daily reports 
of foremen who had charge of the men, and who, in 
accordance with their duty, reported the time to 
another subordinate of the same common master, 
but of a higher grade, who in time, also in accordance 
with his duty, entered the time as reported. We 
think entries so made, with the evidence of the fore- 
men that they made true reports, and of the person 
who made the entries that he correctly entered them, 
are admissible. It is substantially by this method 
of accounts that the transactions of business in 
numerous cases are authenticated, and _ business 
could not be carried on and accounts kept in many 
cases without great inconvenience, unless this method 
of keeping and proving accounts is sanctioned. In 
a business where many laborers are employed, the 
accounts must in most cases of necessity be kept by 
a person not cognizant of the facts, and from reports 
made by others. The person in charge of the laborers 
knows the fact, but he may not have the skill, or for 
other reasons it may be inconvenient that he should 
keep the account. It may be assumed that a system 
of accounts based upon substantially the same 
methods as the accounts in this case, is in accord- 
ance with the usage of business. In admitting an 
account verified as was this account here, there is 
little danger of mistake, and the admission of such 
an account as legal evidence is often necessary to 
prevent a failure of justice. We are of opinion, 
however, that it is a proper qualification of the rule 
admitting such evidence, that the account must have 
been made in the ordinary course of business, and 
that it should not be extended so as to admit a mere 
private memorandum, not made in pursuance of any 
duty owing by the person making it, or when made 
upon information derived from another who made 
the communication casually and voluntarily, and not 
under the sanction of duty, or other obligation. 
The case before us is within the qualification sug- 
gested. In Peck v. Valentine, 94 N. Y. 569, the 
memorandum there admitted was not an original 
memorandum, but a copy of a private memorandum 
made by an employee of the plaintifi for his own 
purposes, and not in the course of his duty, or in 
the ordinary course of business. The original 
memorandum was delivered, by the one who made 
it, to the plaintiff, who lost it, but testified that the 
paper produced, and received in evidence, was a 
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copy. The person who made the original memo- 
randum was unable to verify the copy. The court 
held that the copy was improperly admitted in evi- 
dence. The decision in Peck v. Valentine, rests upon 
quite different facts from those in this case. 


The Court of Appeals have reversed the decision 
in Pandorf v. Hamilton, 33 Aus. Law Jour. 389, 
that damage to goods on ship by water coming in 
through a hole gnawed by rats is a ‘‘ danger and 
accident of the sea,” within the exception in a bill 
ef lading. 


It was held in Fisher v. Lighthall, 4 Mackey, 82; 
8. C., 54 Am. Rep. 258, that on the lease of a fur- 
nished house there is no implied warranty of fitness 
for habitation. The ‘‘ bug case” of Smith v. Mar- 
rable was disapproved. 





COMMON WORDS AND PHRASES. 





INSTRELSY — ENTERTAINMENT OF THE STAGE. 
In Mayor, ete., v. Eden Musee Americain Co., 
the Court of Appeals of this State passed on these 
terms. The defendant maintains a well known 
permanent exhibition of wax works in the city of 
New York, never surpassed except by Mrs. Jarley’s, 
and in connection with it employed a band of instru- 
mental musicians, known as ‘‘ Prince Lichtenstein’s 
Hungarian Gypsy Band,” to give concerts ‘‘in a 
room or aleove which opens at an elevation into a 
larger room or hall, and is on a level with a high 
gallery encircling said hall.” For these concerts 
the defendant took out no license, and the action 
was to restrain further exhibitions until the law 
should be complied with. It was contended by the 
plaintiff that this music was ‘‘ minstrelsy ” within 
the statute which enacts that ‘‘ it shall not be law- 
ful to exhibit to the public in any building, garden 
or grounds, concert-room, or other place or room, 
in this city, any interlude, tragedy, comedy, opera, 
ballet, play, farce, minstrelsy, or dancing, or any 
other entertainment of the stage, or any part or 
parts therein, or any equestrian, circus, or dramatic 
performance, or any performance of jugglers, or 
rope dancing, or acrobats, until a license for the 
place of such exhibition for such purposes shall 
have been first had and obtained, as hereinafter 
provided.” The briefs of counsel are replete with 
learning, and some extracts will be amusing as well 
as instructive. 

Mr. Lacombe, for the plaintiff, said: ‘‘ In Jacob’s 
Law Dictionary, vol. 4, page 287, minstrelsy is 
defined thus: ‘ Minstrelsy, derived from the French 
menestrel, a musician, fiddler or piper.’ In the 
Encyclopedia Britannica, under title ‘ Minstrelsy,’ 
we find the following definition: ‘An ancient term 
applied equally to a singer and a instrumental per- 
former, derived from the French menestrel.’ In the 
same article it is said that ‘it would seem that the 
minstrel, occasionally at least, set off his singing by 








mimicry or action, including the powers of melody, 
poetry and dancing.’ Such without doubt was the 
minstrel of romance. But in the same article, it is 
said that in the reign of Henry the Eighth, the 
genuine minstrel was seldom to be found in England, 
and the name had popularly come to denote a mere 
musician. The modern definition of it in the 
dictionaries support the conclusion that the word 
minstrel has in modern times, come popularly to 
denove the mere musician. In Webster’s Dictionary, 
1875, minstrel is defined as ‘a musician;’ min- 
strelsy is defined ‘singers and players,’ ‘a number 
of musicians.’ In Worcester’s Dictionary, 1874, 
minstrelsy is defined ‘ instrumental harmony, music,’ 
‘a band of musicians.’ In Stormonth’s Dictionary, 
1885, minstrelsy is defined ‘ music, generally instru- 
mental ;’ ‘a number of musicians.” 

Mr. Seligman, for the defendant, referring to the 
Vagrant Act of 1744, 17 Geo. 2, ch. 5, directed 
against ‘‘ minstrels,” ete., said: ‘‘To regard the 
word ‘minstrels’ in the last mentioned act as 
synonymous with musicians in general would in- 
volve a great error and historical misconception. 
The English minstrel of that time was a strolling 
singer and musician, a vagabond, who wandered 
from village to village, and from county to county, 
accompanying his song and music with dancing and 
mimic action, and should not be confounded with 
the musical artist or with the performer in an 
orchestra having a fixed abode and domicile. 

“At and after the time of the Conquest the pro- 
fession of the minstrel was in England a popular 
and privileged one. During the age of chivalry 
their persons were sacred, their profession was a 
passport, and their ranks were recruited from the 
flower of the nobility. They were poets as well as 
musicians, and often sang verses composed by them- 
selves. From the time of Edward IV however 
the exalted character of the original minstrels was 
gradually lost, and their social degeneracy soon be- 
came complete. The invention of printing, coupled 
with the increased cultivation of poetry and music 
by men of genius no longer influenced by the ideas 
of chivalry, accelerated their downfall. Before 
Elizabeth closed her reign, the degradation of 
minstrelsy was completed. A statute in her 80th 
year adjudged minstrels to be punishable as rogues 
and vagabonds. In the words of a satiric poet of 
the times — 


‘ Beggars they are by one consent, 
And rogues by act of Parliament.’ 


‘Bishop Percy, in his ‘Essay on the Ancient 
Minstrels in England,’ being an introduction to the 
‘Reliques of Ancient Poetry’ (Pritchard’s edition, 
London, 1876), says on page XXIII: ‘ The minstrels 
were an order of men in the middle ages who subsis- 
ted by the arts of poetry and music and sang to the 
harp verses composed by themselves or others. They 
also appear to have accompanied their songs with 
a mimickry and action, and to have practiced such 
various means of diverting as were much admired 
in those rude times, and supplied the want of more 
refined entertainment.’ And on page XLVII: ‘The 
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minstrels set off their songs with all the arts of 
gesticulation, etc., or * * united the powers of melody, 

aad dance.’ And on page LXXI: ‘ It was 
common for the minstrels to dance as well as harp 
and sing. * * * They probably, among their other 
feats, played tricks of slight of hand, 

‘*So, in the International Encyclopedia we find 
minstrels to be defined, ‘a musician of the middle 
ages, who was also a poet and singer. * * * The 
ministrels appear to have accomplish their song 
with mimicry and action.’ 

“In Appleton’s American Encyclopedia, minstrels 
are said to be, ‘a class of men in the middle ages 
who amused their patrons by the arts of poetry 
and music, singing to the harp their own verses or 
the popular ballads and metrical histories of the 
times. They accompanied their music with mimicry 
and action.’ 

‘‘In Moore’s Encyclopedia of Music, minstrels 
are described as ‘certain poet musicians of former 
times whose profession it was to wander about the 
countries they inhabited, singing panegyrical songs 
and verses on their occasional benefactors, accom- 
panying themselves on the harp, violin or some 
other instrument.’ 

‘In Johnson’s New Universal Cyclopedia, min- 
strels are said to be ‘the name applied during the 
middle ages in England, Scotland, France and 
Normandy to strolling musicians, who sang to the harp 
verses composed by themselves and others, and 
usually accompanied with dancing, mimicry and other 
devices, to the amusement of royal or noble patrons.’ 

‘In Dr. Johnson’s Dictionary, minstrel is defined : 
‘ Itinerant musician.’ 

“Finally, in Burns’ Law Dictionary (published in 
1792), under the title, Minstrels, we read: ‘ Min- 
strel, in the laws against vagrants, signifies an itinerant 
musician wandering about the country in a state of 
strolling and idleness.’ 

“From the above extracts it appears clearly that 
the word minstrel within the meaning of the above 
Vagrant Act did not signify an ordinary musician 
or player in an orchestra, but was therein used in 
its popular and universally accepted sense, as a 
strolling musician, and one whose music was but 
accessory to singing, mimic action, dancing and 
feats of like kind.” 

‘*Perhaps no stronger argument could be em- 
ployed against the use of the word minstrel as syn- 
onymous with musician, in the generic sense, than 
the fact that both before and after the passage of 
the above Vagrant Act of 1744, that master musician, 
George Friedrich Haendel, composed and brought 
out in London in rapid succession his sublime orato- 
rios, or sacred music dramas, with the aid of very 
large and highly trained orchestras, which he him- 
self conducted. See Burney, History of Music, vol. 
4, pp. 360, 664. We have yet to hear that the great 
Haendel, whose name is revered by the English 
people, and who has moved so many thousand souls 
by his grand tone-preaching, was ever apprehended 
as a minstrel and punished as arogue and vaga- 
bond under the above Vagrant Act. 











‘¢ The fact that in many of the standard diction- 
aries ‘minstrel’ is also defined ‘musician,’ and 
‘ minstrelsy ’ as ‘ instrumental harmony ’ or ‘ music,’ 
does not militate against the results above arrived 
at. These are not the ordinary, but the poetic and 
figurative significations of the terms, as will be seen 
from the poetic citations used in such dictionaries 
in illustration of said definitions; just as in the 
figurative sense, the word minstrelsy is also used in 
the sense of poetry and of song; as for instance in 
the phrase ‘the minstrelsy of the Scottish bards.’ 
(v. Webster’s Dictionary.” 

“The true reason for the use of the word ‘min- 
strelsy ’ in the later acts instead of the former phrase 
‘negro minstrelsy,’ is not far to seek. Negro min- 
strels were originally companies of vocalists, who, 
with blackened faces and hands, and grotesquely 
attired, gave public entertainments limited to negro 
songs, negro jokes, conundrums, dances, etc., ac- 
companied by violins, banjos and castanets. In the 
course of time however these performances, though 
still retaining their general original comic and 
theatrical character, had developed a tendency to 
cosmopolitanism in the nature of the songs, jokes, 
etc.,so that the latter were eventually no longer con- 
fined to those of negro origin. And the word 
‘negro’ was dropped from the act of 1862, doubt- 
less with a view to prevent the obvious opportunity 
for evading the law requiring a license to be taken 
out for the performance of xegro minstrelsy, by 
simply dispensing with the negro complexions of the 
performers themselves as well as of their songs and 
jokes.” 

(Perhaps the word ‘‘negro” was dropped out of 
respect for the new constitutional status of the 
colored brother. We only throw this out as a sug- 
gestion.) 

Mr. Seligman, goes on: ‘‘ Thecommon, ordinary 
and popular signification of the word ‘ minstrel’ —in 
fact, the only one which would convey any meaning 
to the common people of to-day — is that synonymous 
or cognate with ‘ negro minstrel.’ Thus, the People’s 
Cyclopedia (New York, 1879), under the title, 
Minstrels, after describing the strolling musicians of 
the middle ages, uses this language: ‘ At present 
the word, poetically, denotes a poet, and popularly, 
those who give entertainments of comic, or negro songs.’ 
So also in Johnson’s New Universal Cyclopedia, 
we read under the same title, as follows: ‘In modern 
times the name has been applied in a double sense. 
The comic singers of negro and other melodies are known 
as ‘ minstrels,’ while the same term is often employed 
in a complimentary sense nearly as the equivalent of 
poet. Of this latter conception, Scott’s ‘ Lay of the 
Last Minstrel’ is a good example.’” 

Mr. Seligman might have cited Nanki Poo’s song 
in “The Mikado:” ‘‘A wandering minstrel I.” 
But it would not answer to lay much stress on the 
Vagrant Act of 1744, for that act was directed 
against gipsies among others, and the minstrels in 
question profess to be gipsies. We wonder brother 
Lacombe did not see that. 

Mr. Seligman starts out by saying: ‘‘ It will not 
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be contended by plaintiffs that the musical perfor- 
mances in question constitute ‘entertainments of the 
stage.’ There is no stage, no curtains, no scenery, 
no actors, no acting, in fact, nothing of the character 
of dramatic or theatrical representation.” This isa 
very good device—to scoff at your adversary’s 
strongest argument, and pay all your attention to 
his weak one. Mr. Seligman was right in his asser- 
tion, however. His antagonist did not take that 
ground, which it seems to us was his only, or at 
least his strongest one. There is certainly such a 
thing as the ‘‘concert stage,” and that was what 
these gipsies were on. And that is the ground that 
the Court of Appeals adopt. They pay very little 
attention to ‘ minstrelsy,” merely saying that the 
word has a wider signification in modern use than 
in former times, and they hold that the music in 
question is an ‘‘entertainment of the stage.” We 
advise all our readers to go to hear the Prince’s 
band; they are excellent, and this suit is a good 
advertisement for them. 


_—_______. 


AMERICAN BAR ASSOCIATION. 


ADDRESS OF WILLIAM ALLEN BUTLER, OF 
VEW YORK, PRESIDENT OF THE 
ASSOCIATION. 

( N the recurrence of our annual meeting it is a 

source of special satisfaction to me to welcome to 
the State of New York, and to the most attractive of 
its summer resorts, so many members of the Ameri- 
can bar. Your presence attests the fact that one pur- 
pose of our organization is already fulfilled in the 
closer union of the members of our profession in the 
several States in that friendly personal intercourse 
which cannot fai] to give inspiration and strength to 
our efforts for the improvement of the law. We are 
happily exempt from some of the disturbing elements 
which so largely inhere in other learned professions. 
We have no conflicting and contending schools, or 
sects, or parties, and the errand which brings us here 
is one which combines with a true spirit of fraternity 
an unselfish purpose to advance the welfare of our 
common country by strengthening the foundations 
of justice and purifying the methods of its adminis- 
tration. 

The eighth article of our Consititution provides that 
the president shall open ‘each annual meeting with 
an address, in which he shall communicate the most 
noteworthy changes in statute law on points’of gen- 
eral interest made in the several States and by Con- 
gress during the preceding year. 

The same article makes it the duty of the member of 
the General Council from each State to report to the 
president annually, on or before May 1, any such leg- 
islation in his State. 

By the kind attention of the members of the Gen- 
eral Council and of the secretary of the Association, 
which I gratefully acknowledge, the task of examin- 
ing the statutes enacted since our last meeting has 
been materially lightened, and by direct correspond- 
ence with the secretaries of State of the several States 
I have become possessed of some additional facts per- 
tinent to the subject to which the mandate of the 
Constitution now directs our attention. 

At the threshold of this investigation we must 
pause a moment, arrested by the thought that one of 
the most honored and esteemed members of our body, 








John W. Stevenson, of Kentucky, who as its president 
a year ago, in this place, and in the presence of many 
now gathered in this assembly, performed the same 
duty with characteristic fidelity and care, has been 
suddenly taken from us by death within the past 
week, and on the eve of our annual gathering. After 
a long life, filled with useful labors in the sphere of his 
profession and in the service of his State and of his 
country, he has ceased from his labors, leaving to his 
kindred and to the community in which he lived an 
honored name, and to usa memory fragrant with the 
charm of his kindly, genial nature and of his enlight- 
ened sympathy with our best endeavors. 

Since our last annual meeting regular legislative ses- 
sions have been held in fourteen States—Connecticut, 
Georgia, lowa, Kentucky, Maryland, Massachusetts, 
Mississippi, New Hampshire, New Jersey, New York, 
Ohio, Rhode Island, South Carolina and Virginia. 

The Session Laws of the Legislature of Michigan of 
1885 were not published in time to enable my prede- 
cessor in office to examine and report upon them at 
the last annual meeting. 

A special session of the Legislature of Kansas was 
held in January, 1886. Adding these statutes to the 
list, there are in all sixteen States whose legislation, 
besides that of Congress, is to be reviewed. 

The fact that the Legislatures of less than one-half 
of the States have been convened this year is due to 
the very general adoption of the system of biennial 
sessions. Annual sessions are held nowin only about 
one-third of the States. 

This expedient, resorted to mainly as a measure of 
economy, and as the most available means of lessening 
the flagrant evils of pernicious and ill regulated legis- 
lation, is at once a standing admission of the mischief 
of over-legislation and of inability to grapple with the 
mischief by any other means than that of restricting 
the opportunities of its exercise. 

For a people claiming pre-eminence in the sphere of 
popular government, it seems hardly creditable that 
in their seeming despair of a cure for the chronic evils 
of legislation they should be able to mitigate them 
only by making them intermittent. Under the bien- 
nial system the temporary relief enjoyed in what are 
called the ‘‘ off years’’ seems thus far to have recon- 
ciled the body politic of the several States which have 
adopted it to the risk of an aggravation of the malady 
when the legislative year comes round and the old 
symptoms recur. 

The secretaries of State with whom I have commu- 
nicated concur in certifying that no public inconven- 
ience is caused by the biennial system, and one of 
them, in the State of Nebraska, in answerto my query, 
if biennial sessions occasion any public inconvenience 
caused thereby, writes: ‘‘ None whatever. The pub- 
lic interests would be better subserved by having leg- 
islative sessions held only once is four years.”’ 

Acareful scrutiny of the legislation going an an- 
nually, or biennially, in the several States brings into 
special prominence two striking facts: first, the great 
disproportion between the number of bills introduced 
into the Legislature and the number which become 
laws, showing how largely the sessions are occupied 
with attempts at unnecessary or impracticable legisla- 
tion; and second, the equally great disproportion be- 
tween laws which promote private and local interests, 
and those which are of general public concern. 

A few examples from statistics furnished me from 
official sources will suffice to illustrate these points. 

At the last session of the Legislature of Alabama the 
number of bills introduced was 1,469; of bills passed, 
442. In Colorado, bills introduced, 700; passed, 178. 
In Illinois, bills introduced, 1,107; passed, 131. In 
Iowa, bills introduced, 1,113; passed, 181. In New 
Jersey, bills introduced, 712; passed, 275. In Penn- 
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sylvanis, bills introduced, 1,065; passed, 221. In Ken- 
tucky, bills introduced, 2,390; passed, 1,400. In Ten- 
nessee, bills introduced, 1,183; passed, 158. In Ne- 
praska, bills introduced, 631; passed, 126. In New 
York, bills iutroduced, 2,093; of which only 681 became 
laws. Total of bills introduced in the above States, 
12,449; of bills passed, 3,793. 

The disproportion between local or private and gen- 
eral statutes is greatest in those States which have not 
by constitutional provisions required corporations to 
be formed under general laws. Thusin Virginia the 
statutes creating or regulating corporations, or amend- 
ing their charters, form a great part of the entire leg- 
islation of the last session. 

In Mississippi the member of the General Coun- 
cil, after reporting a few instances of important legis- 
lation, says: ‘‘The remainder of the volume of the 
Session Laws is devoted to local and special acts. 
Railroads and cities are incorporated, and schools, col- 
leges and building associations. The local and special 
legislation,’ he continues, “is a vice, and can only be 
prevented by a constitutional inhibition.” 

Even where constitutional restraints exist, this vice 
of special and local legislation is still a crying evil. It 
is safe to say, that after excluding the bills making 
provision for the expense of carrying onthe govern- 
ment, those which are intended to cure the mistakes 
of former Legislatures, and those which promote pri- 
vate or corporate interests, the residuum of measures 
passed by any State, as well as by Congress, really pub- 
lic in their character, is very insignificant, not to say 
ludicrous, in the comparison. 

The expense involved in reaching these results va- 
ries in different State. InSouth Carolina, where the 
session is limited by a constitutional provision to 
thirty days, the cost is reported by the secretary 
of State to be only $52,000. In Pensylvania, with 158 
days of session, the amount of expenditure is returned 
as $686,500. In Illinois the last session of 171 days cost 
$361,000. In Connecticut the last session of ninety 
days cost $98,100, while a session of corresponding 
length in Colorado cost $180,000; and the general ex- 
penses of the legislation of California are $130,000 fora 
session of sixty days.. The cost of printing, travelling 
and other incidental expenses must be added in order 
to form any accurate estimate of the burden imposed 
on the tax payers of the States to carry on this badly- 
managed business of law making, which varies froma 
daily average cost of about $1,000 per diem for every 
legislative session to over $4,000 per diem, making an 
aggregate in the total number of States and in Con- 
gress which it is impossible to ascertain with exact- 
ness, but which cannot, I think, be less than $10,000,- 
000—not as an exceptional outlay, but as the price paid 
for current legislation. 

With a single exception, nothing seems to have been 
attempted in any State to cure or check this univer- 
sally admitted mischief. To the inquiry put by me to 
the secretaries of State, “Is there any provision for 
supervision or revision of bills except by committees 
of the Legislature?’’ the invariable answer has been 
“ No.”’ 

Lhave not referred to, nor have I been able to dis- 
cover any statute passed during the year looking to re- 
form in legislative methods, save the one already re- 
ferred to as exceptional, that of South Carolina, which 
I take pleasure in reporting, because its passage was 
largely promoted by one of our number, Mr. Mc- 
Cready, the member of the General Council from that 
State. 

The Legislature of South Carolina at its last session 
confided to a joint committee of both its houses the 
consideration of the possible reduction and limitation 
of the number of subjects of legislation and of expe- 
diting the legislative business. The able report of this 





committee, prepared, as I learn, by Mr. McCready» 
brought to the attention of the Legislature the exist- 
ence of the evil common to all the States. It appeared 
that the bulk of the legislation of South Carolina dur- 
ing the past four years has related to private or local 
interests, and but a fragment of it (256 measures out 
of an aggregate of nearly 900) to matters of general 
public concern. Acts of incorporation, grants of in- 
heritance, changes of names and releases from indebt- 
edness had consumed a large proportion of the time of 
the Legislature at a great public expense and to the se- 
rious detriment of the State. Many of these private 
acts are never availed of, and the report states that 
there are on the statute books of the State more than 
a hundred railrod charters under which no railroads 
have ever been built. The consequence of thus over- 
loading the legislative dockets with private bills, or 
bills for corporate franchises, is to crowd into the con- 
cluding days of each legislative session a volume of 
business which cannot be properly attended to, and 
the report declares, in terms which would apply to al- 
most all, if not quite all, of the States, that the Legis- 
lature ‘cannot go on longer in the reckless scramble 
which has characterized the last days of our session.” 

A bill was passed, not as far-reaching as that re- 
ported by the committee, but containing serviceable 
provisions against hasty and ill-advised legislative ac- 
tion. 

If the example thus set by South Carolina were fol- 
lowed by other States a greatly needed reform would 
be set in motion. 

A few intelligent, unselfish and fearless men of our 
profession in each State Legislature, could by promot- 
ing judicious enactments which would commend 
themselves to all good citizens, very soon so reduce 
the volume of legislation as to relieve the statute books 
from amass of unnecessary laws, and the people from 
the burdens they impose. 

Coming now to the details of the legislation of the 
year, instead of taking up the list of the States in their 
order, I propose to group the most noteworthy stat- 
utes according to their subject-matter, beginning with 
those which relate to the oversight and protection of 
children; passing next to laws affecting women an 
the domestic relations; then to those which provide 
for the public health, safety and morals; to the stat- 
utes relating to labor, trade and corporate organiza- 
tions; thus reaching the legislation which concerns 
legal rights and procedure, and finally that which re- 
lates to general political regulation and the wider 
functions of government. 

CARE AND PROTECTION}OF CHILDREN. 

The care, protection and training of children are no- 
ticeable features of the legislation of several of the 
States. 

Connecticut has prohibited the employment of chil- 
dren under thirteen years of age in factories; has pro- 
vided for discrimination in the disposition to be made 
by committing magistrates of dependent or neglected 
children, so as not to subject innocent children to com- 
mitment to places of confinement for offenders against 
the law or for the vagrant and vicious classes; and by 
special statutes prohibits the playing of games in pool 
or billiard rooms by minors under sixteen years of age, 
or their loitering in or about such rooms. 

Georgia authorizes the boards of education or other 
school authorities to maintain as an annex a depart- 
ment of industrial education for teaching the use of 
tools for working in wood and metal; a serviceable 
supplement to the ordinary courses of instruction, as 
was well shown by the industrial exhibition held in the 
city of New York during the last spring, in which the 
results of the mechanical work of children in the pub- 
lic schools of the city and its vicinity called forth de- 
served popular interest and approbation, 
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Both Massachusetts and New Hampshire prohibit by 
fine—in the former State of $50 and in the latter State 
of $20—the selling of cigarettes or of tobacco in any 
form to minors under sixteen years of age, and in Mas- 
sachusetts the gift by any person, except the parents 
or guardian of such minor, of the prohibited articles, 
subjects the donor to the same penalty as in case of 
sale. New Hampshire, after thus guarding against 
mischief to the physical organs of her citizens of ten- 
der age, shows even more solicitude for their external 
well-being by prohibiting under fine of $25 the putting 
up or maintaining on any land adjacent to school lots 
of any barbed wire fences, a humane provision which 
the youth of New Hampshire would probably be will- 
ing to have extended to all the orchards and melon- 
patches in the State. A further statute of New Hamp- 
shire prohibits, under penalty of fine and imprison- 
ment, the hiring, using or permitting any minor to sell 
or give away books, magazines or newspapers devoted 
to the publication or illustration of stories of blood- 
shed, lust or crime, or principally made up of police or 
criminal news, a regulation, which if putin force in 
the city of New York, would soon relegate the news- 
boy to the lost tribes. 

New Jersey, by heavy penalties, prohibits the ap- 
prenticing, employing, letting out or disposing of chil- 
dren under twelve years of age for singing, playing on 
musical instruments or any other like calling to be 
followed in the streets and highways. 

Maryland has also enacted a “cigarette” statute 
similar to that of Massachusetts. 

Ohio has enacted a stringent law for the prevention 
of cruelty to childrenjunderjsixteen years of age,or their 
neglect or abuse by parents or guardians. Another 
statute of the same State, entitled ‘‘An act to provide 
against the adulteration of candy,” and levelled with 
special severity against terra alba and other delete- 
rious substances, while not in terms intended for the 
protection of children, may properly be classed among 
the most benign instances of preventive legislation in 
their behalf, while Maryland extends the prohibition 
as to adulteration to cakes as well as candy. 

South Carolina and Maryland, by acts to suppress 
the publication and circulation of obscene books, 
papers and pictures, and the posting of indecent show 
bills, provide special legislation to prevent their cor- 
rupting influence on children and young persons. 

Michigan, by an act regulating the employment of 
children, young persons and women, forbids factory 
employment as to children under ten years of age, and 
extends the prohibition to children under fourteen 
years of age unless they have attended school for at 
least four of the twelve months preceding the month 
of employment. It also requires the provision ot seats 
for female employees in factories, work-shops, ware- 
bouses, stores and hotels when not necessarily en- 
gaged in active duties. 

By another act reformatory schools are established 
for juvenile disorderly persons, among whom are 
classed habitual truants from any school in which they 
are enrolled as pupils; children, who while attending 
any public school, are habitually and incorrigibly dis- 
obedient, and vicious and vagrant children. The act 
provides for due notice to parents or guardians before 
the enforcement of the law. 

In New York the * Child-labor bill,”’ so called, con- 
tains kindred provisions to protect children from be- 
ing over-worked. 


WOMEN AND THE DOMESTIC RELATIONS. 


Noteworthy legislation concerning women and the 
domestic relations is comprised in a few enact- 
ments. 

Massachusetts, by an amendment of the law relat- 
ing to divorce suits, prohibits the filing of a libel for 





divorce where the libellant has removed into the Com- 
monwealth for the purpose of obtaining a decree of 
divorce, within five years prior to the filing of the 
libel. 

New Jersey extends the jurisdiction of the Court of 
Chancery to cases of absolute divorce where the cause 
of action arose out of the State, provided the com- 
plainant or defendant was or shall have been a resi- 
dent of the State for three years next preceding the 
time of filing the bill. 

Maryland requires a residence in the State by the ap- 
plicant for two years precedingjan application for di- 
vorce. 

By chapter 150 of the Laws of Massachusetts of 1886 
women are declared eligible to serve as overseers of the 
poor. 

New York permits women to vote at school meet- 
ings. 

Connecticut provides that no person shall be mar- 
ried until one of the parties shall under oath inform 
the registrar of the town ofthe name, age, color, occu- 
pation, birthplace, residence and condition, as to be- 
ing single, widowed or divorced, of each contracting 
party. 

Maryland requires parties contracting marriage to 
procure a license, or the publication of bans, as a pre- 
requisite of the validity of the marriage. 

South Carolina has adopted the rule prevailing in 
other States, that on the death of a married woman 
intestate her husband shall be entitled to the same 
share of her estate as is given by law to the widow out 
of the estate of her husband. 

A statute of Mississippi adds to the catalogue of pun- 
ishable crimes and misdemeanors the teaching of poly- 
gamy, the inducing of any person to embrace it, and 
the emigrating to other States or Territories for the 
purpose of embracing it. 

By another statute of Mississippi husband and wife 
are made competent witnesses against each other in 
all controversies between them. This law would pos- 
sibly be more satisfactory to the gentler sex if it con- 
tained a provision securing to the wife on the witness 
stand the last word; but it is in the line of the legisla- 
tive policy of Mississippi, a State which, as our es- 
teemed member of its General Council remarks, has 
made a complete removal of the common-law disabil- 
ities of married women, the Code of 1880 providing 
that as ‘‘to contracts and property she shall be as if 
she was not married;” the marriage contract itself, 
we must suppose, is excepted by implication. 


PUBLIC HEALTH AND SAFETY. 

In legislation intended to protect the public health 
and safety, numerous laws appear on the State stat- 
ute books of this year, establishing rules which are be- 
coming quite common as subjects of statutory police 
regulation. 

In Georgia, Kentucky, Maryland, Ohio and Virginia 
the sale of morphine or any of its salts is prohibited, 
unless in scarlet wrapping with prescribed label; 
while in New Jersey a general law regulating the prac- 
tice of pharmacy includes similar aud more compre- 
hensive regulations. Pharmacy and the practice of 
medicine are also made the subject of special statutes 
in Virginia and Michigan; while in Georgia, the regu- 
lations of a like statute are extended to practitioners 
of dentistry. 

In Iowa, careful provisions for the inspection of 
mines by qualified officials, to insure proper ventila- 
tion and safeguards against accident by explosion, are 
embodied in a statute intended for the safety and pro- 
tection of persons employed in the hazardous labor of 
mining. 

Ohio, by an amendatory act, makes most minute 
and stringent regulations for safety apparatus and 
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other precautionsin the conduct of mining opera- 
tions. 

In New Jersey, statutes have been passed to regu- 
late the manufacture and sale of dynamite and other 
explosives. The distance of 1,000 feet from any pub- 
lic rvuad is prescribed asthe limit within which it is 
forbidden for the future to store or keep such explo- 
sives, except in fire-proof magazines, and in quantity 
not exceeding 2,000 pounds; and the carriage of giant 
powder, dynamite and nitro-glycerine on any railroad 
train carrying passengers is absolutely prohibited as a 
misdemeanor. 

A statute of Michigan makes the keeping of the 
same explosives for unlawful purposes afelony. New 
Hampshire has passed a similar act. 

That portion of the travelling public in the State of 
Mississippi who are not smokers is protected bya 
statute providing that the payment of first-class fares 
shall be furnished with first-class passage, whichis de- 
fined to be in ‘‘any suitable car in which smoking is 
not allowed.”’ 

Automatic car coupling is made obligatory by a 
statute of Michigan, which requires that provision 
shall be made by all railroad corporations to couple 
and uncouple all cars without the necessity of the 
brakeman orany other person passing between the 
cars. 

A like particular instance of statutory care for rail- 
road employees, is theact of Massachusetts requiring 
every railroad company, before January 1, 1887, to ad- 
just, fillor block the frogs, switches and guard-rails 
on its track, with the exception of guard-rails on 
bridges, sa as to prevent the feet of its employees be- 
ing caught therein. 

A statute of the same State requires that in every 
manufacturing establishment, where steam machinery 
is used, means of communication by speaking tubes, 
electric bells or other means of communication be- 
tween each room where the machinery is placed and 
the room where the engineer is stationed shall be pro- 
vided; and by another act, all accidents in such estab- 
lishments causing death or bodily injury to an em- 
ployee while at work must be reported within four 
days to the police authorities. 

Railroad companies are required by a Georgia stat- 
ute to post on bulletins, at every station, the time 
that passenger trains are delayed beyond half an 
hour, and the wrecking of railroad trains is made a 
felony. 

In Michigan, an act to protect all citizens in their 
civil rights requires fulland equal accommodations, 
facilities and privileges for all citizens alike, of every 
race and color, in public conveyances, inns, restau- 
rants, barber shops and places of accommodation or 
amusement. 

PUBLIC MORALS. 

Under this head the legislation of the several States 
exhibits a growing disposition to adopt regulations for 
the correction of prevalent social evils. 

Some of these have already been mentioned as relat- 
ing specially to the oversight of children. Laws against 
the circulation of obscene literature have been enacted 
in Connecticut, Iowa, Kansas, Maryland, Michigan, 
New Hampshire and South Carolina. Statutes against 
gaming, gaming-houses and instruments form a part 
of the enactments of Connecticut, Georgia and Ken- 
tucky. In the last named State the setting up of any 
keno or faro bank, or conducting, for hire or compen- 
sation, any game of cards, for money, is made pun- 
ishable by fine or imprisonment, and the offender is 
to be deemed infamous, after conviction, and be dis- 
qualified from exercising the right of suffrage or hold- 
ing office. 

Several of the States in which legislative sessions 
have been held this year have dealt with the subject 








of the traffic in intoxicating liquors. Allof them con- 
cur in the necessity of more rigorous measures of reg- 
ulation, but none of them coincide in the methods of 
regulation. Public opinion on this subject is nowhere 
more clearly reflected than in the widely varying en- 
actments by which the police power is brought to bear 
with differing degrees of force upon this ever. present 
evil. 

In the legislation on this subject, which finds a place 
in the statute books, some of the acts indicate a set- 
tled policy of prohibition, while others are merely ten- 
tative. 

In Iowa, the existing prohibitory law, one of the 
most sweeping in its provisions of any which has been 
enacted, is strengthened and made more stringent by 
an amendatory statute specially intended to make the 
law more certain of enforcement in the prevention of 
the illegal shipment or carriage of intoxicating liquors, 
and in the detection and punishment of contrivances 
for evading its provisions. 

In Georgia and Mississippi the prohibition senti- 
ment manifests itself in the enactment of ‘local 
option’”’ laws authorizing the determination of the 
question of prohibition by the popular suffrage. In 
the latter State the submission of the question to the 
people isto be on the petition of one-tenth of the 
qualified voters, at an election not tobe held within 
sixty days of any general election, and if a majority of 
the votes cast shall be against the sale, it shall be un- 
lawful ‘to sell, barter or give away, or toinduce trade 
at any place of business, or furnish at any public place 
any intoxicating liquors; ”’ if the vote shall be in favor 
of asale, a license to retail may be granted by the 
proper authorities under prescribed conditions. 
The manufacture and sale of domestic wines and 
cider are permitted; also the sale of alcohol for 
medicinal or scientific purposes, and physicians 
may dispense intoxicants for the use of their pa- 
tients. 

Mr. Reynolds, the member of our General Council 
in Mississippi, reports that in the countiesin the State 
which have voted under the law, those where the 
whites are in the majority vote for prohibition. This, 
he remarks, isa ‘‘noteworthy change,” not in the 
**statute law,’’ but in the tone and morals of the peo- 
ple, which it isa pleasure to ‘“‘note.’’ He adds, “ be- 
sides this general local option law, as if the legislator 
was unwilling to trust his constituency on the ques- 
tion, there are a number of acts prohibiting the sale 
in certain localities and under severe pains and pen- 
alties; allcontain the saving clause, that physicians 
may dispense the article for the use of their patients. 
How many patients have been benefited we are not 
able to note, but venture the opinion that the arti- 
cle is freely dispensed and the patients numerous.”’ 

In Maryland, local option is provided for in respect 
to several counties and local municipalities, and in 
other places regulated by special act. A statute on 
this subject, relating to Anne Arundel county, recites 
in its preamble that doubt and uncertainty exist in 
the minds of a large portion of the voter whether 
local option, as existing in that county, produces 
beneficial results, and a new election is therefore or- 
dered. 

Nowhere is the struggle between experimental leg- 
islation against the evils of intemperance and the ir- 
repressible vigor of those who promote the traffic in 
intoxicating liquors more active than in the State of 
Ohio. The Constitution of 1851 prohibited the grant- 
ing of any license to traffic in intoxicating liquors, but 
authorized the Legislature to provide against evils re- 
sulting from the traffic. This was prohibitory against 
licensing the trade, but permissive as to its existence, 
and the Legislature and the courts of Ohio have ever 
since been wrestling with the problem how to regulate 
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the traffic without, by implication, licensing it. Con- 
flicting opinions of judges and contradictory decisions 
ofthe courts have led to varying legislative enact- 
ments, resulting at the last session, in the passage of a 
law levying adirect tax on the proceeds of sales of 
liquor, to defeat which, as a last resort, its opponents 
in the Senate absented themselves from the halls of 
legislation and left the body of which they were mem- 
bers without a quorum. The act was however passed 
and approved and has been upheld by a recent decis- 
ion of the Supreme Court of Ohio. 

Rhode Island, by an act for the suppression of in- 
temperance, which took effect on the Ist day of July, 
1886, prohibits, in the most sweeping terms, the manu- 
facture or sale, except for artistic, mechanical or 
medicinal purposes, and then under stringent regu- 
lations, of all intoxicating liquors, including malt 
liquors. 

Kindred in their nature to the laws aimed at the 
vice of intemperance, and very significant as indicat- 
ing an enlightened public sentiment as to the best 
methods of its gradual repression, are the provisions 
in the statutes of Connecticut and Iowa, requiring 
that instruction in physiology and hygiene, relating 
specially to the effects on the human system of alcoho- 
lic liquors, shall be taught as branches of study in the 
public schools, whose teachers must be examined 
as to their qualifications to give such instruction. 

Congress has also provided, by asimilar act, that 
the same special instruction shall be included in the 
branches of study in the common and public schools 
in the Territories and in the District of Columbia and 
in the military and naval schools, and taught by the 
use of text-books as thoroughly and in the same man- 
ner as other like required branches are taught in such 
schools. After January 1, 1888, no certificate to teach 
in the public schools shall be granted to any person 
who has not passed a satisfactory examination in phys- 
iology and hygiene with special reference to the na- 
ture and effects of alcoholic drinks and other narcotics 
upon the human system, 


LABOR. 


Labor legislation has received a new impulse from 
the disturbances in railroad and other industries, set 
on foot and maintained during the past months by 
organizations ostensibly in the interest of the working 
people, but in their practical effects at war with the 
good order of society. The lawlessness and violence 
which were the sequel if not the fruit of the labor agi- 
tation and of the strikes, found their limit when they 
sought to assert a tyranny, foreign to our soil and our 
ideas, and when they came into conflict with the penal 
law and the supremacy of justice. But public opin- 
ion, which is sufficiently self-asserting and sufficiently 
discriminating when a great wrong, agreat peril, ora 
great crime are suddenly in sight,while swift to stamp 
out the first venomous uprising of anarchy, was also 
not slow to discern whatever of justice and reason 
there might be in some of the demands of labor, how- 
ever badly championed. Hence arose a body of stat- 
ute law which, like Jonah’s gourd, grew up in a night. 
Statutes of Connecticut, lowa, Kansas, New York and 
of Congress provide for tribunals of arbitration to 
settle disputes between the employer and employed, 
jurisdiction depending of course upon the voluntary 
action of both parties, a method unknown and alien 
to the common law, and little noteworthy except asa 
new illustration at once of the Anglo-Saxon passion 
for remedial legislation as a panacea for evils which 
can best work their own extinction, and of the truth 
conveyed in Goldsmith's philosophic couplet— 


* How small, of all that human hearts endure, 
That part which laws or kings can cause or cure.” 








Legislation on labor of a more practical character is 
found in a statute of Massachusetts, providing for the 
weekly payment of wages by corporations; another of 
Rhode Island, requiring a like notice of intention on 
the part of an employer to discharge an employee, as 
the employer requires of the employee in respect to an 
intention to quit work, as a condition in either case 
of forfeiture of wages. The intermeddling by strikers 
with other laborers is prohibited in New Hampshire 
by a very stringent law, and to the catalogue of offen- 
ses is added the speaking of offensive or derisive words 
addressed to any person passing along any street to, 
from or about his lawful business or occupation, or 
“the making any noise orexclamationin the presence 
or hearing of such person, so passing, with intent to 
deride, offend orannoy such person, or to prevent 
him from pursuing and engaging in his lawful busi- 
ness.”’ 

. TRADE. 


In the subjects with which legislation in respect to 
trade has occupied itself, oleomargarine outranks the 
rest. Ithas given anew word to our vocabulary, a 
new term to the nomenclature of science, and a new 
problem of constitutional lawto the courts, while to 
the legislators of our agricultural States it has, in the 
sphere of statutory regulation, opened “fresh fields 
and pastures new.” It is certainly a pleasing indica- 
tion of our national prosperity, that while in so many 
old-world communities the scanty supply of bread is 
not infrequently a source of distress and disturbance, 
the only question concerning the staff of life which 
disquiets the American citizen is how to prevent his 
bread and butter from becoming surreptitiously con- 
verted into bread and oleomargarine. And it is es- 
pecially gratifying inthis period of crimination and 
recrimination as to the sincerity of our political par- 
ties and partisansinthe matter of reform in govern- 
ment and its administration, and in the midst of con- 
stantly recurring instances of malfeasance and corrup- 
tion in public officials, to note the spontaneous zeal of 
our political leaders and legislators, without distinc- 
tion of party, in the interestfof pure butter! 

New York, after passing, in 1884, an act which the 
Court of Appeals condemned as unconstitutional, be- 
cause so sweeping in its provisions as to be in restraint 
of lawful trade and industry by prohibiting the sale 
of any article, even by its true name, which might be 
used as a substitute for butter, corrected its error at 
the last session and enacted a statute which prohibits, 
under heavy penalties, the sale, under the name of 
butter and cheese, of any substance or article not the 
product of unadulterated milk or cream. 

Ohio, by anact of seventeen sections,to prevent 
adulteration and deception in the sale of dairy pro- 
ducts, amendatory of and supplementary to former 
legislation on the same subject, seems to have sur- 
rounded her dairies with acordon of regulations in- 
tended not only to protect the most innocent of her 
citizens against spurious butter and cheese, but even 
the worst criminal in the State, as section 14 provides 
that no butter orcheese not made wholly from pure 
milk or cream and harmless coloring matter shall be 
used in any of the charitable or penal institutions of 
the State. Cows are put on a higher plane of protec- 
tion and security than many boarding-house lodgers 
by a section making it an offense punishable by fine or 
imprisonment, or both, “‘to feed cows on unhealthy 
food.”” A further provision requires every person 
dealing in any substance resembling butter or cheese, 
and not made of the permitted ingredients, to keepin 
a conspicuous place a card, not less than eight by ten 
inches in size, on which shall be printed in plain, bold 
black letters, not less in size than eight-line pica, the 
true name of such substance, and also the words “im- 
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itation butter,” or ‘‘imitation cheese, sold here,’’ and 
and when butter or cheese is asked for the placarded 
substance shall not be sold or furnished. 

Maryland, New Hampshire, New Jersey and Iowa 
have passed acts in the same direction dissimilar in 
their terms from each other and from the New York 
and Ohio statutes. In fact this recent oleomargarine 
legislation, called forby an exigency arising in part 
from the inventive fertility of our scientific age 
and in part from the ineradicable passion of our 
fallen human nature to palm off as a genuine article 
its cunningly devised counterfeit, presents a striking 
illustration of the diversified methods of our State 
legislatures, which while aiming at a single, well-as- 
certained and conspicuous mischief, which could 
easily have been dealt with in every State by statutes 
almost identical in their terms and provisions, instead 
of seeking for similar forms of enactment, struck out 
atit wildly, and in some instances blindly, but witha 
kind of consentaneous vigor quite remarkable in de- 
liberative bodies. 

In Congress, the House of Representatives passed an 
act imposing special license taxes on manufacturers of 
oleomargarine and levying a direct tax of five cents 
per pound upon the article; the amount of tax was re- 
duced by the Senate to two cents a pound, and the 
bill thus amended and providing that all packages con- 
taining the article shall be stamped and branded, re- 
ceived the approval of the executive, after some 
hesitation, accompanied by suggestions of doubt 
as to the constitutionality ef certain provisions of the 
act. 

State legislation stopped at the point of protecting 
the public against being imposed upon by sham butter 
and cheese. Oleomargarine and its compounds were 
left to stand or fall on their own demerits when dealt 
in under their own names. Congress, under its dele- 
gated power, levies a direct tax on the traffic in the 
articles themselves, and thus the offending substance 
comes, in any event, under the pains and penalties of 
the law. Asan imitation it is prohibited, and asa 
genuine article itis taxed, a case in whieh the double 
dealing is almost as conspicuous in the remedy as in 
the mischief. 

Other noteworthy instances of legislation affecting 
trade and commerce, are statutes of New Hampshire 
regulating the sale of veal; of Lowa, prohibiting traffic 
in diseased hogs; of Ohio, to prevent deception in 
dealings in grain; of Michigan, to guard against the 
adulteration of honey,and of the same Stute requiring 
the inspection of fertilizers and regulating their sale, 
and like statutes of Maryland and Kentucky. The 
last-named State imposes a heavy license fee on ven- 
ders of lightning-rods, and the inhabitants of the 
rural districts of Kentucky will have the satisfaction 
of knowing that their premises cannot be lawfully in- 
vaded by the lightning-rod man until a payment of 
$250 into the State treasury has first been made. 

A statute of Maryland, beneficent in its intention as 
to the public but somewhat invidious in its applica- 
tion, is entitled ‘‘An act to prevent incompetent per- 
sons from conducting the busines of plumbing in the 
city of Baltimore,’ and confines the practice of that 
useful industry to skilled persons to be licensed after 
examination by a ‘State board of commissioners of 
practical plumbing.” 

Kansas punishes as a misdemeanor, and by fine and 
treble damages, any person who shall misrepresent, 
deceive or defraud any other person in the sale of any 
fruit, shade or ornamental tree, vine, shrub, plant, 
bulb or root, by substituting inferior or different va- 
rieties, or who shall falsely represent the name, age or 
class of any such natural object. 

Our esteemed member of the General Council in 
Kansas suggests to me in reporting this statute that it 





is the work of some injured statesman who has fallen 
a victim to the arts of an enterprising tree agent. But 
if this be so, he found asympathizer in the Legisla- 
ture of New Jersey, which has just passed a similar 
statute to protect persons in buying fruit trees and 
fruit briers, by which any misrepresentation of the 
name or nature of fruit trees or briers is made a mis- 
demeanor, punishable by a fine not exceeding $100 
and imprisonment in the county jail not exceed- 
ing three months, or both, at the discretion of the 
court. 

Statutes of this kind will find advocates for their 
enactment in many States of the Union, especially 
among suburban proprietors who on their change 
from city pavements to green fields too often fall an 
easy prey to the wiles of the horticultural agent, who 
possesses the immense advantage of trading in an un- 
known tongue, and can dignify the sale of a few shoots 
of that vulgar creeper and the Dutchman’s pipe into a 
transaction in Sipho Aristolochia. 


CORPORATIONS. 


Under this head a noteworthy statute of New 
Hampshire prohibits all corporations not created by 
the laws of the State from entering into any compact 
for regulating rates of insurance, and provides that in 
all cases of total loss by fire, the amount of damage re- 
coverable by the insured shall be the amount expressed 
in the policy. 

This statute is described by the member of our Gen- 
eral Council for New Hampshire as the ‘‘ famous act,” 
on account of which the foreign insurance companies 
left the State. It proved as effectual an act of expul- 
sion for all the leading foreign companies as that by 
which the Orleans Princes were driven out of France. 
Fifty-eight of these corporations, representing an ag- 
gregate capital of $120,000,000, withdrew from the 
State, leaving the insurable property within its bound- 
aries with no means of protection against fire except 
the policies of home companies, having altogether a 
capital of only $2,000,000, and those of a class of foreign 
companies designated by the insurance commissioner 
of New Hampshire in terms doubtless sufficiently in- 
telligible in the vernacular of insurance as “ irrespon- 
sible buzzards and wild cats ranging through the State 
on abhunt for premiums.’”’ Other acts impose strin- 
gent regulationson foreign surety companies and 
agents and officers of local companies. It has been a 
bad year for corporations in New Hampshire. Foreign 
insurance companies are also placed under special dis- 
abilities by a statute of Iowa. 

Michigan, by an act passed over the governor's veto, 
provides for minority representation in boards of di- 
rectors of corporations by cumulative voting, each 
stockholder being authorized to vote for as many di- 
rectors as he holds shares of stock, multiplied by the 
number of directors, and to distribute his votes on 
the same principle among as many candidates as he 
shall see fit. This mode of securing minority repre- 
sentation the Legislature of New York made appli- 
cable to municipal elections in the city of New York 
by a bill, which after passing both houses, failed to 
receive the executive approval. 

Telegraph companies are made liable by a statute of 
Mississippi to fine in addition to damages recoverable 
by law, for failing to transmit and deliver messages 
within a reasonable time and without reasonable ex- 
cuse. 

by a statute of Massachusetts, corporations employ- 
ing labor are authorized to issue special stock, to be 
held only by their employees, at the par value of $10 
per share, to be paid for in monthly installments of $1 
on each share and to be entitled to dividends, when 
declared, in the proportion which the par value of 
such special shares bears to the par value of the general 
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stock. Such special shares are made transferable only 
to employees or tothe corporation, which may pro- 
vide by its by-laws as to the number of shares which 
may be held by any employee and the mode of trans- 
fer, and for redemption in case of the holder ceasing 
to be an employee. 

In Michigan, provision for the formation of corpo- 
rations for the cultivation of art and art education, 
and for maintaining free library and reading rooms 
by public tax, appear in the statute book. A statute 
of Connecticut permits corporations, if they see fit, 
to distribute a portion of their profits among em- 
ployees. 

The receat fearful ravages of cyclones have induced 
a new form of insurance, and Michigan has enacted a 
law for the incorporation of mutual insurance com- 
panies to insure against cyclones, wind storms and 
tornadoes. 

In South Carolina, the individual liability of holders 
in corporations, including banks and savings banks, is 
reduced from ten to four per cent of the par value of 
the shares held by them at the time the demand of the 
creditor was created. 


LEGAL RIGHTS AND PROCEDURE. 

In the department of legislation affecting legal rights 
and procedure, with which we as lawyers are especi- 
ally concerned, the statutes of this year are in the di- 
rection of that simplification of legal methods which 
marks the progress of the law as ascience anda means 
of social safety. 

Georgia, following the example of most of the 
other States, has abolished the distinction between 
common lawaud equity jurisdiction, and permits 
suitors to avail themselves in all her superior courts 
of equitable as well asof common-law process and re- 
lief. 

New Hampshire provides by a special act that all 
auctions and causes of action shall survive; by another, 
that the depositions of parties, if taken, shall be 
filed. 

Michigan enacts that in all judicial proceedings, civil 
or criminal, a written statement, to which thereisa 
subscribing witness, may be given in evidence without 
calling such witness, except when one or more sub- 
scribing witnesses are made requisite to the validity 
of the instrument. 

The same State authorizes the specific performance, 
by guardians of insane or other incompetent persons, 
of contracts made by their wards forthe conveyance 
of real estate; and by another act forbids the sale of 
any blank form of deed containing the words ‘‘ war. 
ranty deed,” or any other words implying that it isa 
warranty deed, unless the deed is in fact a warranty 
deed. 

An important regulation by a statute of Michigan 
of the right of recovery in libel suits is noteworthy for 
its tender consideration of newspaper publishers. The 
plaintiff is limited to actual damages sustained and 
proved when it appears that the alleged libel did not 
involve a criminal charge, was published in good faith, 
and that its falsity wasdue to mistake or misappre- 
hension of facts, provided that in the next regular is- 
sue of the newspaper, after the mistake or misappre- 
hension was brought tothe notice of the publisher, 
whether before or after suit, a correction is published 
in as conspicuous a manner and place as that in which 
the libellous article appeared. This would seem 
to be a premium upon scrutiny and care after the libel, 
to avoid punishment, rather than before it to prevent 
its utterance. 

In Mississippi a special act provides that bills of lad- 
ing shall be conclusive evidence of what is recited in 
them, in the hands of bona fide holders; a statutory 
expression of the commercial law as it has been sub- 
stantially established by the courts. 











South Carolina provides that in actious for the re- 
covery of lands and tenements, whether legal or equit- 
able, betterments made in good faith under the belief 
that the title was good shall be allowed for, thus in- 
corporating in the statute law a well-settled rule of 
equity jurisprudence. 

Virginia, by a statute which isa transcript of the 
act of Congress on the same subject, permits persons 
charged withcrime to testify in their own defense. 
This is the only noteworthy change of the law of pro- 
cedure in Virginia. The member of our General 
Council) for that State reports that the entire body of 
the statute law is undergoing revision by a commis- 
sion, whose report will be ready for the action of the 
General Assembly at a special session to be called in 
the fall of this year. 

Connecticut provides for appeals by the State, with 
the permission of the presiding judge, in criminal 
cases, tothe Supreme Court of Errors from rulings 
and decisions of the Supreme Court on questions of 
law. Heretofore no appeal was allowed except to the 
accused. Attorneys-at-law are prohibited by statute 
from giving bonds in criminal cases. By a_ special 
statute no person can be extradited on the requisition 
ofa governor of another State until opportunity is af- 
forded to apply for a writ of habeas corpus. 

Analogous to the last-mentioned statute of Con- 
necticut is one passed by Kansas, which makes it a 
condition of surrender of fugitives from the justice of 
the State where their alleged crimes were committed, 
that in addition to authenticated copies of the indict- 
ment or information, *‘sworn evidence shall be fur- 
nished that the demand for the surrender of the party 
charged is made in good faith forthe punishment of 
crime and not for the purpose of collecting a debt or 
pecuniary mulct, or of removing the alleged fugitive 
to aforeign jurisdiction with a view there to serve 
him or her with civil process.” 

“This law,’’ says the member of the General Coun- 
cil for Kansas, “‘ was doubtless enacted to check the 
growing practices of eastern wholesale merchants who 
had become ingenious in converting a purchase of 
goods on credit into an obtaining of property by false 
pretenses, and armed with a requisition from the gov- 
ernor of Missouri, Illinos or elsewhere, as the case 
might be, would haul the luckless country merchant 
before some criminal court of St Louis or Chicago to 
answer such acharge, with the sole aim and purpose 
of collecting their debt and then turning the alleged 
‘fugitive’ loose.” 

Georgia also has enacted regulations looking to 
greater caution in the surrender of persons under re- 
quisitions by governors of other States. 

Reverting to the statutes of Connecticut, a note- 
worthy departure from the spirit supposed to have at 
one time characterized the legislation of that State, is 
a statute providing that no person shall be disquali- 
fied as a witness on account of disbelief in a Supreme 
Being. 

The common law contented itself so far as the rela- 
tion of inukeeper and guest was concerned in protect- 
ing the guest against loss or injury while the relation 
continued. Modern legislation comes to the aid of 
the host, and we find astatute of Ohio prohibiting, 
under the penalty of fine or imprisonment, or both, 
the obtaining of any accommodation in any hotel, 
boarding or eating-house with intent to defraud the 
owner or keeper thereof, and proof that the imposi- 
tion was effected by any false or fictitious show of 
baggage, or neglect to pay for the entertainment re- 
ceived, is made prima facie proof of the fraudulent 
intent. 

A statute of Kentucky authorizes’the erection of ap- 
propriate memorial tablets by the personal represen- 
tatives or heirs at law of a decedent at the expense of 
his general estate and as acharge of administration; a 
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somewhat peculiar provision, but apparently a wise 
means of securing a suitable memorial in view of the 
many cases in which the subject of it neglects to create 
it during his life-time, and the same neglect is con- 
tinued by those who survive him. 

Another statute of Kentucky provides that defend- 
ants in criminal cases may testify in their own behalf, 
and still another introduces as a rule of evidence 
the comparison of handwriting in cases where the 
genuineness of writing isin dispute. 

In New York a noteworthy change in the depart- 
meut of legal rights and procedure is the amelioration 
of the law relating to imprisonment for debt by a lim- 
itation of six months as the extreme period of confine- 
ment in the debtor’s jail or within the jail liberties. 
The speaker of the New York assembly, in his closing 
address to the members, at the adjournment, alluded 
to this statute in the following pathetic and pictorial 
language: ‘‘ The poordebtor languishing in Ludlow 
street jail, bereft of hope and dying in despair, raises 
his hands to heaven aud calls you blessed.’’ An equally 
prompt, and perbaps more effective, call on the part 
of these despairing prisoners was for writs of habeas 
corpus, under the operation of which an immediate 
Ludlow street jail delivery took place. This lawis not 
only in keeping with the enlarged humanity of the 
age, but willalso be serviceable in diminishing the 
number of arrests on civil process, and the trial of the 
question of fraud, deceit or the other evil practices 
for which alone arrests are authorized, on affidavit, 
on motions to discharge. And it is also serviceable in 
requiring merchants to exercise more circumspec- 
tion in the matter of credits, and to apply with 
greater vigilance the improved maxim—Caveat ven- 
dor. 

Another step in the line of the humanities isa New 
York statute which appoints a commission to investi- 
gate and report tothe next Legislature ‘‘the most 
humane and practical method known to modern 
science of carrying into effect the sentence of death 
in capital cases.’’ This is a reflection on the statute 
book of a public sentiment which has its basis ina 
benevolence, sometimes misdirected, yet belonging to 
the better part of human nature. But while these 
philanthropic measures may comport with the main- 
tenance of justice and the due severity of her penal 
laws, we cannot shut our eyes tothe fact that the 
cunning and greed and rapacity of crime, in their 
subtler methods, keep pace with the march of civiliza- 
tion and refinement. In old times the footpad and 
highwayman contented themselves with the purses 
and trinkets of an occasional traveller. The modern 
gang of thieves, as in the case of the main thorough- 
fare of our greatest commercial metropolis, put Dick 
Turpin to the blush by stealing the highway itself, 
and leaving it in such a state of uncertainty as to the 
ownership of its easements that a special statute of 
New York was required to disentangle the intricate 
network woven by its captors. 

In Maryland two amendments of the law of legal 
procedure have been made to expedite proceedings in 
civil cases. Monthly rule-days have been established 
in the courts of Baltimore, at which trial calendars 
are made up in substitution for the three terms for- 
merly held during the year. And an additional yearly 
term of the Court of Appeals has been created, making 
three terms instead of two. 

Mr. Hinkley reports that these changes will reduce 
the average time occupied in a contested case, includ- 
ing the hearing in the Court of Appeals, to about nine 
months, instead of about eighteen months as hereto- 
fore. He very naturally connects this substantial re- 


form in the Maryland practice with the action of this 
association at its last session on the subject of ‘‘ De- 
lays in judicial administration.” 





No subject within our cognizance is of greater or 
more urgent importance, and itis a vital necessity 
that we should not relax our efforts to secure perma- 
nent changes and reforms in the methods of legal pro- 
cedure. 

The duty is enhanced by the almost total neglect of 
our Legislatures, State and Federal, to meet the emer- 
gency by any remedial laws or even to consider the 
subject at all. 

In the State of New York, with a body of judicial 
officers numbering—from the judges of the Court of 
Appeals to the magistrates exercising judicial func- 
tions of the lowest grade and excluding coroners— 
nearly 4,000,the rights of suitors are still hindered and 
imperilled by useless and vexatious delays, for which 
no statutory remedy has yet been adopted by our 
Legislature, and the same reproach rests upon 
the judicial administration of most if not all of the 
States. 





GENERAL GOVERNMENT. 


Passing to the wider sphere of government and of 
general law, [advert briefly to the most conspicuous 
changes in the statute law of the several States. 

Connecticut has enacted a law forbidding and pun- 
ishing as a crime the receipt by any public officer, 
trustee or agent, or any member of any board of man- 
agement of any public or private corporation or in- 
stitution, of commissions or other compensation, 
gratuity or interest in any sale or contract connected 
with the business of such corporation or institution, 
also forbidding any person connected with any insti- 
tution receiving aid from the State to furnish supplies 
or having aninterest in furnishing them, unless as 
the lowest bidder after open competition. 

An act of New Hampshire forbids savings bank offi- 
cers to act as agents for other corporations or to re- 
ceive any inducement from borrowers to make loans 
by their banks. 

The act to aid and promote purity of elections has, 
after defeat in previous years, become a law at the 
last session of the New Hampshire Legislature. 

Virginia has passed two separate statutes, one “ to 
define and punish champerty ’’ and the other * to de- 
fine and punish barratry.’’ The first act provides that 
any person who shall solicit, procure or induce any 
suit, action, petition or motion to be brought, filed or 
made against the State of Virginia or any citizen 
thereof, by verbal representation or by writing or 
printing, shall be deemed guilty of the offense of 
champerty, and on conviction adjudged guilty of a 
misdemeanor and punished by fine of not less than 
$100 nor more than $300 for each offense, or by impris- 
onment for not more than sixty days, or both, in the 
discretion of the jury. The second act provides that 
any person licensed to practice law in any of the 
courts of Virginia, who shall solicit, procure or induce 
any action, suit, petition or motion as above against 
the State, or any citizen thereof, by verbal represen- 
tations or by writing or printing, shall be deemed 
guilty of the offense of barratry and provide for the 
disbarring of the offender. If these statutes are to be 
taken as meaning what they say, the practice of the 
law in Virginia seems likely to become an expensive 
luxury unless the lawyers can find an abundant sup- 
ply of non-resident defendants. Probably the sweep- 
ing terms of the law will be confined by construction 
to cases of stirring up law suits which itis the policy 
of the State to exclude from her own or the Federal 
courts. 

Free public libraries are authorized by law in Ohio 
under certain restrictions to be maintained in cities 
of a population not exceeding thirteen thousand, of 
two thousand volumes and over, by direct tax not ex- 
ceeding one-tenth of a mill on the taxable property. 
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Kansas also makes a similar provision for public 
libraries. 

In New Jersey a pension of $100 per year is accorded 
to soldiers of the war 1812. [n Michigan all discharged 
soldiers, sailors and marines are exempted from poll- 
tax. 

Soldiers are exempted from poll-tax,and Decoration 
Day is made a legal holiday by Kansas. 

New Hampshire provides that poor soldiers and 
their families shall be supported at their own homes, 
instead of at the county institutions; and Ohio makes 
special provision for the same class. 

Ohio, by astringent statute, makes the advertising 
of lotteries in any form a misdemeanor. 

Michigan creates an advisory board of pardons, one 
of whom is to be an attorney and the other a physi- 
cian, to investigate and report on all applications for 
pardon of convicts or commutation of sentence. "Mr. 
Wells, the member of the General Council, reports 
that the governor has been greatly aided and relieved 
by the practical operation of this act. 

Mississippi, by a series of well-considered acts, pro- 
tects the rich alluvial district of the Mississippi region 
from the overflowing of the river. 

Acts for the protection of game and fish find a place 
in the statute books of Georgia, Iowa, Massachusetts, 
Maryland, Kentucky, New Jersey and Michigan. New 
York prohibits the killing or shooting of song birds, 
or wild birds not game birds, at any time or for any 
purpose, but specially excepts the English sparrow from 
the benefit of this act. 

A brief notice is in place here of what may be called 
agricultural legislation. Under this head a noteworthy 
statute is that of South Carolina, giving to landlords 
a first lien on the crops of the tenant for rent, and to 
laborers a lien next in order of priority to the extent 
of sums due them for aiding in making crops, and a 
special act prohibiting the stealing of vegetables. 

Georgia, by a statute, encourages the search for 
phosphates. 

Michigan provides;for the publication and dissemi- 
nation of usual information derived from its agricul- 
tural college. Also by another act for the collection 
of apiarian statistics as to the production of honey 
and wax. 

Connecticut has passed a law to encourage the plant- 
ing of forest trees, which provides for the appointment 
by the governor annually, in the spring, of an “arbor 
day ’ for tree planting, and exempts from taxation 
for twenty years land not worth over $20 an acre, on 
which the owner shall have raised by planting lumber 
trees, of the average height of six feet, of any of the 
following kinds, to-wit: chestnut, hickory, ash, white 
oak, sugar maple, European larch, white pine, black 
walnut, tulip or spruce, not less in number than 1,200 
to the acre. 

New Hampshire by a joint resolution makes provis- 
ion for a like appointment of an arbor day by execu- 
tive proclamation with the advice and consent of the 
council. 

In the legislation of Congress a careful inspection of 
the enactments of the session of eight months, just 
terminated, discloses the fact that out of the 1,101 acts 
which passed both houses, and the 987 which became 
laws, those of general interest to the whole country, 
as distinguished from local or class legislation, or the 
satisfaction of claims on the treasury, can be counted 
on the fingers of one hand. 

I have already adverted to the act requiring instruc- 
tion in the public schools in physiology and hygiene, 
and to the oleomargarine act. Nextin order, but first 
in importance, and the most noteworthy enactment 
of the national legislature, is the law providing for the 
event of a vacaucy in both the offices of president and 


, 








vice president of the United States. The terms of 
this important statute are well known. They intrust 
the executive power to the secretary of State, or in 
case of his disability, tothe heads of the departments 
of the treasury, of war, of justice, of the post-office, 
the navy, and the interior, successively, in the order 
named, until the disability of the president or vice- 
president can be removed, or in case of death, until a 
president can be elected. Thisis arare instance of a 
statute as to which we may all join in the common wish 
that it may never take effect. Butat the time of its 
passage and approval, January, 19, 1886, it was a tardy 
provision for an emergency, the possibility of which 
was brought into prominence by the sudden death, 
during the recess of Congress, and while tbe Senate 
was withouta president pro tempore, of Vice-Presi- 
dent Hendricks. This sad events, thus linked with 
the statute just adverted to. deprived the country of 
a public servant, whose sterling worth of character 
bore in a special manner the true American stamp of 
self reliance, independence and patriotism. Of the 
people and near the people, his death called forth a 
general testimonial of regret and respect, singularly 
akin in its expression to the native elements of his hon- 
est and robust nature. Asa member of this associa- 
tion, and a brother honored in our profession, this 
word of commemoration findsin the opening hour of 
our meeting its fitting place asa tribute tothe mem- 
ory of an able, fearless and honest man. 

Nor may it be out of place to link with this brief 
mention of Vice-President Hendricks a passing trib- 
ute tothe memory of that eminent member of our 
profession whose name, associated with his in 1880 in 
the candidacy for the highest offices in the gift of the 
people,is now,and within a period of less twelve months 
from his death, inscribed with his on the roll of the 
nation’s dead; andin the near retrospect of his fin- 
ished career, speaking of Governor Tilden to his 
brethren of the American Bar, I may be permitted a 
simple attestation of his thorough training in legal 
principles, and his wise, far-reaching sagacity in the 
application to affairs, private or public, as the source 
and secret of his mastery, whether in council or in ac- 
tion, and the sure foundation of his claim to the grate- 
ful respect of his countrymen. 

Besides the acts of Congress to which I have ad- 
verted, there are hardly any which have been passed 
in the exercise of the law-making power, from which 
I exclude all grants of pensions and other moneys and 
provisions for building bridges, light-houses and other 
public works. The permission to owners of United 
States merchant vessels, and of any property on board 
thereof, to sue the United States for damages by col- 
lision arising from mismanagement of any govern- 
ment vessel, is a wise departure from the rule which 
forbids the bringing of suits against the sovereign 
power by a citizen or subject, and which worked spec- 
ial injustice in the cases to which the remedial statute 
applies, while the act for the increase of the navy and 
that relieving the merchant shipping from fees for 
measurement of tonnage and other charges, and 
amending the regulations as to shipment and dis- 
charge of crews, all relate to national or commercial 
needs in the department of our maritime interests too 
long neglected. 

The shortcomings of Congress in the matter of at- 
tention to the public interests compared with the long 
period of its session, have been made the subject of 
that general criticism and condemnation on the part 
of the press and the public, by which they content 
themselves with abusing what they consider abuses. 

But as members of the American Bar, we have our 
special and particular ground of censure in respect to 
the neglect of Congress to remedy evils in judicial ad- 
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ministration which are of long standing, of the grav- 
est character and the most serious in their conse- 
quences. 

In the face of an imperative demand for some pro- 
vision for the relief of the Supreme Court of the 
United States for the burden imposed upon it by the 
condition of its docket, Congress has done nothing 
to meet the emergency, The total number of cases on 
the docket of the term which ended last May was 
1,340; of these 489 were added during the term, while 
the number of cases disposed of was only 440, so that 
the docket has gained on the court forty-nine cases, 
and it will begin next October term with a docket of 
900 cases as against 851 last year. These figures, fur- 
nished by the clerk of the court, show that the delay 
to suitors in the court of Jast resort in our national 
judicial system is not only a present but a steadily- 
growing mischief. The means of relief are within the 
power of Congress, by the adoption of any one of the 
various plans which have been under consideration 
during several sessions, and in respect to which this 
association has repeatedly expressed its opinion and 
and urged immediate action in the interest of the 
right administration of justice. Meanwhile the prac- 
tical administration of the Federal judiciary, in spite 
of the indifference and culpable neglect of Congress, 
has never been more serviceable than during the past 
year. The task of the reorganization by means of 
legal proceedings of many of the great railroad systems 
has necessarily devolved on the Circuit Courts of the 
United States, and the promptness, ability and im- 
partiality with which novel complicated questions of 
jurisdiction and of legal and equitable rights and pro- 
cedure have been disposed of by our Federal judges 
deserve the high appreciation and commendation of 
the bar. 

If I may be permitted to express an individual opin- 
ion, 1 take leave to say thatin my judgment the two 
things most needed to advance the public interest in 
the matter of legal and judicial procedure are the in- 
crease of the number of United States Circuit Court 
judges, with proper provision for appellate courts and 
the assimilation of the methods of procedure in the 
State court to those of the Federal courts in the prac- 
tical abolition of costs and mere practice motions, and 
the cutting up, root and branch, of the abuse of the 
extraordinary remedies of injunction and other pro- 
visional writs or orders by expediting the hearing and 
determination of the main issue. 

These things could be accomplished and made effect- 
ive all over the country, if our legislative bodies would 
give to practical reform a tithe of the time misspent 
on trivial affairs. 





CONCLUSION. 

In the summary which I have thus attempted to 
give of noteworthy changes in the law, the few laws 
to which I have referred have been culled from a 
grand total of over6,000 statutes; a great mass, includ- 
ing many crude, unwise, ill-considered and useless 
enactments, whose defects are made more conspicu- 
ons by comparing them with each other. 

The waste of time, of thought, of physical strength 
and of public money involved in our legislative meth- 
ods, would be simply appalling if we look at it solely 
in reference tothe vast amount of labor expended as 
compared with the apparent results attained. The 
great mass of legislative acts relating to subjects 
which might be, and which in many States are remit- 
ted to simple judicial action, such as the change of 
names of individuals, those which deal purely with 
local matters, which under general laws could be re- 
mitted to the local municipalities, and the whole busi- 
ness of the creation and regulating of private corpora- 
tions might be, and doubtless in time will be, every- 
where placed under generallaw. But meanwhile we 








must accept this waste as a necessary part of the com- 
plexity of our American system of numerous and in- 
tertwined State and Federal sovereignties, an experi- 
ment whose basis is direct representative government 
by popular legislative bodies and which must needs 
work out its many problems at whatever cost. Hap- 
pily the evils of our legislation do not touch the core 
of the public safety so as to be remediless, and a sound 
public opinion already asserts itself against them. We 
may be sure that any real improvement and advance 
toward the perfection of the best government, which 
in governing least legislates least, must come from our 
own profession. If lawyers are not willing to aid by 
intelligent effort, by self-sacrifice,and by wise, dis- 
criminating concert of action to simplify, purify and 
make more serviceable for the general good the meth- 
ods of making and of administering the law, no one 
else ever will or ever can undertake the work, for to 
no other body of men is committed the sacred trust of 
making human justice, in its manifold application to 
human wants and interests, conform to its original 
and divine pattern. 

It is in the hope that our action here may conduce 
in some measure to this desired end that I declare the 
ninth annual session of the American Bar Association 
to be now opened. 





a 


CORPORATIONS — FOREIGN — LIABILITY OF 
STOCKHOLDERS—J URISDIC- 

TION OF COURTS. 
MASSACHUSETTS SUPREME JUDICIAL COURT. 
JULY 6, 1886. 

New HAVEN HorsesHor Nari Company v. LINDEN 
SPRING COMPANY. 

The alleged liability of individual defendants to a foreign 
corporation cannot be enforced in a court which has ro 
jurisdiction over such corporation except such as results 
from an appearance by attorney. 


i facts appear in the opinion 


H. R. Bailey, for plaintiff. 
Ambrose Eastman, for defendants. 


Devens, J. The claim of the plaintiff, a foreign cor- 
poration, is upon certain promissory notes signed by 
the principal defendant, also a foreign corporation. 
This latter corporation has no property which can be 
reached so as to be attached, and the plaintiff seeks to 
establish, as against the individual defendants, that 
they are undersuch a liability to the principal defend- 
ant that they may be treated as its debtors, and or- 
dered to pay their debt as its equitable trustees, so far 
as that may be necessary,in order to discharge the 
plaintiff's claim against the defendant corporation, 
The plaintiff also contends, that by the facts set forth 
in his bill, he states a case which is as good as a cred- 
itor’s bill, under the equity jurisdiction of the court. 

The plaintiff does not set forth any contract made 
by the defendant stockholders, except that they sub- 
scribed for and took the capital stock of the corpora- 
tion. Nor does it allege any promise made by them in 
relation thereto, or in regard to the liability which it 
says they incurred ‘‘independently of any statute or 
penal liability.’’ In the absence of any promise defi- 
nite in its character, on the part of the stockholders, 
there can be no liability to the corporation, or the 
creditors of the corporation, which does not proceed 
from a statute of Connecticut, under which it is cre- 
ated. 

The corporation is one formed under general laws 
of that State, and the liabilities of stockholders, or of 
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subscribers of the stock, are such as are prescribed by 
thoselaws. Their subscription to the stock can have 
imposed upon them no others. The allegation of the 
plaintiff must therefore be interpreted as meaning 
that the alleged obligation of the subscribers is inde- 
pendent of any statutory or penal liability, which is 
imposed in terms. Where no promise is alleged, the 
only contracted obligation on the part of the subscrib- 
ing stockholder must be that which arises from his re- 
lation. Whether it be expressed in terms or derived 
from his relation under the laws of the State of Con- 
necticut as those laws may be interpreted by compe- 
tent authority, itis not a common-law obligation, but 
one created by the statute under which the corpora- 
tion isformed. Terry v. Little, 101 U. 8. 216. 

The liability of stockholders in a Connecticut cor- 
poration must be determined by the laws of that State. 
Hutchins v. New England Coal Co., 4 Allen, 580; Jones 
v. Sisson, 6 Gray, 288; Penobscot & K. R. Co. v. Bart- 
lett, 12 id. 244; Blackstone Manuf. Co. v. Blackstone, 
13 id. 488. 

That the statutes of a State do not operate extra- 
territorially, proprio vigore, will be conceded. How 
far they should be enforced beyond the limits of the 
State which has enacted them must depend upon sey- 
eral considerations; as whether any wrong or injury 
will be done to the citizens of the State in which they 
are sought to be enforced, whether the policy of its 
own laws will be contravened or impaired, and 
whether its courts are capable of doing complete jus- 
tice to those liable to be affected by their decrees. 
Where the rights sought to be passed upon and deter- 
mined are those which arise from the relation between 
a corporation and its members, they depend upon the 
local law which exists at the place of its creation, and 
true policy would seem to require us to leave them to 
be there determined. The liability which the stock- 
holders are alleged to be under to the corporation and 
its creditors has little analogy to a demand for a debt 
due, according to the generally recognized principles 
oflaw. It is of a peculiar character, involving the or- 
ganic Jaw by which the corporation is created, and re- 
quiring local administration. We have heretofore in 
similar cases declined to pass upon them, and deter- 
mine the relation existing between a foreign corpora- 
tion and its members, and the obligations arising 
therefrom. Halsey v. McLean, 12 Allen, 438; Smith v. 
Life Ins. Co., 14 id. 336, 341; Kansas Const. Co. v. To- 
peka, S. & W.R. Co., 135 Mass. 34. 

The reasons why we should not in the case at bar 
undertake to enforce the alleged obligations of the 
members of this corporation appear decisive. They 
are quite different from those which arise in Massa- 
chusetts from acontract to have and subscribe for 
shares. By our laws, as settled by many decisions, in 
the absence of an express promise to pay for shares, 
none is created by a mere subscription therefor. Nor 
is any created by the mere agreement to take shares. 
No personal liability exists, as the corporation can by 
law assess such shares, and sell them for nonpayment 
of assessments, which is held to beasufficient remedy. 
Andover & Medford Turnpike Corp. v. Gould, 6 Mass. 
45; Same v. Hay, 7 id. 102; Franklin Glass Co. v. 
White, 14 id. 285; Ripley v. Sampson, 10 Pick. 371; 
Mechanics’ Foundry & M. Co. v. Hall, 121 Mass. 271; 
Katama Land Co. v. Jernegan, 126 id. 156. While a 
different rule prevails in many States, the grounds 
upon which these decisions rest have also been ap- 
proved in others. Kennebec & P. R. Co. v. Kendall, 


31 Me. 470; Railroad Co. v. Johnson, 10 Fost. 403; 
Railroad Co. v. Bailey, 24 Vt. 465; Seymour v. Stur- 
gess, 26 N. Y. 134. It does not seem advisable that we 
should seek to enforce a liability thus differing from 
any which would have been incurred if the defendants 
had subscribed for shares of stock in a corporation 
formed in this State. 





Again, the bill alleges that the defendants were 
bound to have made a full and honest payment for the 
shares, as subscribed for by them, to the extent of 
their par value; that they actually paid for the same 
by a transfer of property, knowingly reckoned by 
them at a price which exceeded by far its real value; 
that they are now liable to make further payment for 
their shares of stock; and that by the laws of Connec- 
ticut, and according to the ordinary rules of equity, 
any stockhoider who has not paid up his stock in full, 
can upon theinsolvency of the corporation be made 
personally and directly iiable at the instance of any 
creditor, for the amount remaining unpaid and equit- 
ably due. 

The individual defendants were the sole stock- 
holders and also the officers of the corporation, and 
the transaction by which they paid for their stock was 
a transfer of a certain amount of cash, machinery, 
tools and other property, together with certain inven- 
tions, and the letters-patent therefor. It is alleged 
that in reckoning the payment an exaggerated 
value was knowingly placed upon all these descrip- 
tions of property. That in the absence of fraud an 
agreement may ordinarily be made by which stock- 
holders may be allowed to pay for their shares in pat- 
ents, mines or other property, to which it is not easy 
to assign a determinate value, would appear to be well 
settled. The bill does notaverany fraud intended to 
be committed or actually committed on the public or 
plaintiff by these defendants, by obtaining from those 
with whom the corporation dealt a false credit. The 
liability alleged is one due to the corporation, growing 
out of the relation of these parties toit as stock- 
holders. The extent of that liability, and the mode in 
which it shall be enforced, and the position in which 
the stockholders are placed, must be determined by 
the laws of Connecticut, and by a tribunal that can 
control the conduct and action of the corporation. 
The mere appearance by attorney of the defendant 
corporation does not enable the court so to do. 

In a clause subsequent to that we have considered 
the plaintiff avers that as promoters and officers of the 
corporation, the defendants owed the duty to see that 
the stock subscribed for was fully and honestly paid 
in; that they failed to perform that duty, and were 
thus guilty ofa breach of trust in not requiring the 
full and fair payment of the capital stock. No allega- 
tion is here made of any fraud committed upon the 
plaintiff as a creditor of the corporation. That which 
is set forth isa misfeasance on the part of the officers 
of the corporation for which it may be they 
would be liable in damages to the _ corpora- 
tion, but the plaintiff cannot on this account 
hold the defendants us debtors of the corpora- 
tion, who had failed to pay for their stock, which is 
the ground upon which, in either respect, its bill pro- 
ceeds. Norif these averments are sufficient to show 
that the transaction by which simulated payment was 
made, constituted a fraud upon the corporation, would 
the defendants become the debtors of the corporation 
and liable as such to pay as stockholders. As thecor- 
poration retains what it has received, even if it were 
defrauded in the transaction, its remedy would, ac- 
cording to the ordinary rule of law, be in damages for 
the wrong it had sustained from the stockholders. 
Foreman v. Bigelow, 4 Cliff. 508. The bill does indeed 
aver that by the law of Connecticut the defendants in 
such a case are liable as stockholders for a further 
payment upon their stock, so asto make a full and 
honest payment. If such is the law of Connecticut, 
and if such a liability may be treated as a debt, this 
law varies so much from that which ordinarily controls 
in regard to similar liabilities, and also in the enforce- 
ment of contracts, that we are compelled to leave it to 
local administration. 

Bill dismissed. 
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NEW YORK COURT OF APPEALS ABSTRACT. 
BANKRUPTCY—POWER OF COURT TO REQUIRE BOND 
OF INDEMNITY FROM PETITIONING CREDITOR.— In 
bankruptey proceedings, after a provisional warrant 
had been issued and executed agaiust the estate of the 
alleged bankrupt, on a motion to recall the same, the 
court made an order requiring the petitioning creditor 
to give bond to indemnify the alleged bankrupt for 
any damages he might sustain by the seizure of his 
goods, etc., under said warrant, “if on the final hear- 
ing of said creditor’s petition to have the defendant 
adjudicated a bankrupt,the said defendant shall prove 
that he is not bankrupt and the proceedings against 
him by the said petitioning creditors shall be dis- 
missed,’”’ etc. Upon anagreed statement of facts re- 
citing a trial and judgment in a State court, wherein 
it was determined that the petitioners in the bank- 
ruptcy proceedings were not in fact creditors of the 
alleged bankrupt,the cause was/submitted to the court 
who ordered judgment for the defendant. Held, that 
the bankruptcy court had the power to require said 
bond, and defendants were liable for a breach thereof. 
When in the exercise of their discretion, courts may 
grant or withhold a favor asked for, they possess in- 
herent power independent of common law or any 
statute to impose any reasonable terms or conditions 
upon which the favor isto be held. June 15, 1886. 
Sonneborn v. Libbey. Opinion by Danforth, J. 


COVENANT — TOsREPAIR STREETS — DAMAGES.— (1) 
Defendant covenanted with thecity “‘to pave the 
streets in and about the rails of its track in a perman- 
ent manner, and to keep the same in repair to the 
satisfaction of the street commissioner.’’ Held, that 
the covenant extended to the entire space between the 
tracks. (2)Where a covenantee has made repairs which 
the covenantor was bound, but has neglected to make, 
and has proceeded in the usual way, and no fraud is 
shown, nor any facts to impeach the reasonableness of 
the account, the sum actually expended in the work 
is prima facie the sum which he is entitled to recover, 
June 22, 1886. Mayor, etc., v. Second Avenue R. Co. 
Opinion by Andrews, J. 


CRIMINAL LAW — DEPOSIT OF MONEY IN LIEU OF 
BAIL.—(1) Section 286 o0f the Code of Criminal Pro- 
cedure, providing that a defendant, instead of giving 
bail, may deposit with the county treasurer the sum 
mentioned in the order admitting him to bail, con- 
templates that the deposit is to be made by the de- 
fendant himself and by no one else. (2) When the de- 
posit is made by any party other than the defendant, 
it will be deemed to have been made for the defend- 
ant, and if conviction follows and a fine is imposed 
the court may, under section 598, order the fine to be 
paid out of the money so deposited, and the balance, 
if any, paid to the defendant. June 22, 1886. People 
v. Laidlow. Opinion by Earl, J. 


EVIDENCE—WRITTEN CONTRACT—MODIFICATION BY 
PAROL—NEW AGREEMENT.—A written contract may 
be modified by asubsequeut new and distinct oral 
agreement upon a new consideration, but in this case 
the oral evidence of the bargain, and of the explana- 
tion accompanying the execution of the written con- 
tract, instead of showing a modification of the writ- 
ing, tends to show simply that the writing never ex- 
pressed the real agreement of the parties, and plain- 
tiff allowed it to etand unaltered, on the assurance of 
Martin that adelivery of a certain less number of 
brick per month would be accepted in lieu of the num- 
ber called for by its terms. Held, that the court erred 
in refusingto charge that what took place between 
the parties previous to or at the time of the execution 
ofthe written contract was inadmissible to vary or 
modify it, and that a new agreement must be shown. 





The court also refused to charge that if the evidence 
on which the alleged modification of the written con- 
tract depends is only of what took place contempo- 
raneous with the execution of the written} contract, 
then no modification was shown. Helderror. June 
1, 1886. Corse v. Peck. Opinion by Andrews, J. 


FORMER JUDGMENT — CREDITOR’S ACTION BY WIFE 
AGAINST HUSBAND—SUBSEQUENT DIVORCE—ESTOPPEL 
—LIEN. — (1) Plaintiff recovered five] judgments in 
County Court against John Carpenter, her husband, 
for installments of income due her on articles of sep- 
aration, in which she had agreed to support herself, 
and sign all deeds; he to pay her a stated sum each 
month. Upon thetrial of the several actions the val- 
idity of the agreement of separation, and the status of 
plaintiff asa creditor of her husband, was litigated 
between the parties thereto, and was in each action 
decided in her favor. In this action to set aside as 
fraudulent certain conveyances of real estate execu- 
ted by himto defendants, held, that the questions 
were res adjudicata, and defendants were precluded 
from raising them in this action. The defendants ac- 
quired title to the real estate in question from John 
Carpenter, and necessarily took it at the risk of any 
incapacity in him to convey a good title, and so far as 
that was affected by therights of existing creditors, 
his fraudulent grantees were equally bound by such 
legal adjudications as might be made against him in 
respect theretoas John Carpenter himself. Candee 
v. Lord, 2N.Y.269; Rogers v. Rogers,3 Paige,3879; Shu- 
felt v. Shufelt, 9 id. 137; French v. Shotwell, 6 Johns. 
Ch. 234; Raymond v. Richmond, 78 N. Y. 354; Bige- 
low Estop. 102; Voorhees v. Seymour, 26 Barb. 585. (2) 
The plaintiff had, subsequent to the separation, pro- 
cured a decree for an absolute divorce from her hus- 
band, with no provision for her support. Held, that 
this did not affect her pecuniary claims on him, if 
secured by legal obligations, either for dower or to an 
allowance by way of alimony. It was claimed by the 
defendants that marriage was the gravamen of the 
separation agreement, and that its annulment by the 
decree necessarily subverted and destroyed the obli- 
gations of the contract. Itis quite obvious that this 
proposition, if generally correct, would not affect the 
validity of judgments for lawful debts already ob- 
tained, and standing unpaid and unreversed when 
such decree was obtained. But weare also of the 
opinion that there is nothing in the terms or charac- 
ter of the agreement referred to which authorized 
John Carpenter to commitadultery, or to violate with 
impunity the obligations of his marriage contract, 
without incurring the penalty which the law imposes 
upon an offending party for such misconduct. There 
is no express or implied condition in the contract that 
the plaintiff should continue to remain the wife of 
John Carpenter, but the obligation to pay interest was 
to continue unconditionally during her natural life. 
The contract looked toward a separation, and not toa 
union of the parties; and alawful separation, if pro- 
duced without the misconduct of the wife, could not 
affect her pecuniary claims, if secured by legal obliga- 
tions. The right of the wife to dower in the lands of 
her husband, or to an allowance by way of alimony out 
of his estate, could not be impaired by a divorce 
granted for his misconduct; and the existence of an 
agreement whereby her future support by him was 
secured by a lawful obligation would afford a good 
reason why in equity her claims upon his property 
should not be provided forin the decree in divorce. 
The absence of such a provision seems to confirm, 
rather than destroy the provisions of the contract, 
and looks to its expected continuance as a just and 
proper provision for the wife. Blaker v. Cooper, 7 
Serg. & R. 500. (3) It is further claimed that the plain- 
tiff is estopped from questioning the validity of the 
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several conveyances from John Carpenter to the other 
defendants, because she joined with him in their ex. 
ecution. It was found by the trial court that these 
conveyances were executed by John Carpenter, and 
received by the defendants, for the purpose of de- 
frauding the plaintiff, and without knowledge on her 
part of such fraudulent purpose. The claim made, 
that Carpenter could, under his contract with his 
wife, require her to execute deeds releasing her dower 
in all his lands, under the penalty of forfeiting all of 
her rights thereunder in case of refusal, and yet re- 
quire her to execute such conveyances as should for- 
ever disable Carpenter from performing the obliga- 
tions to her, which formed the only consideration for 
her agreement, is too absurd for serious consideration. 
The proposition is elementary that fraud vitiates all 
contracts, and a construction of an agreement which 
would holdan innocent party to his contract, and 
still authorize the other to defeat his obligation by his 
own fraud, is unsupported by any rule with which we 
are familiar. The only ground for such a claim would 
be that of estoppel, and that is untenable when all of 
the parties to the act except the plaintiff were cogniz- 
ant of all of the facts relating to the transaction, and 
were not deceived or misled by the plaintiff's action. 
They were all active participants in the fraud prac- 
ticed upon the plaintiff, and are not justified in as- 
serting any rights secured thereunder as against the 
defrauded party. In our view, the only serious ques- 
tion in the case relates to the additional relief granted 
by the court below in declaring alien upon the land 
in question for the several installments due, but not 
in judgment, when the action was commenced. We 
are of the opinion that the court, having acquired jur- 
isdiction to decree such conveyances fraudulent and 
voidas to judgments previously recovered, was au- 
thorized to grant such further relief, within the scope 
and meaning of the issues made, as the parties might 
be equitably entitled to in connection with the trans- 
action under investigation. (4) The court below de- 
clared the judgment tv bea lien upon the land in 
question for the several installments due, but not in 
judgment when the action was commenced. Held 
error, that the court was limited to the installments 
in judgment, and that this judgment should be cor- 
rected to that extent. This principle has been ap- 
plied in many cases in awarding judgment for pecu- 
niary damages, even when the party bad an adequate 
remedy at law, if the damages were connected with a 
transaction over which the courts had jurisdiction 
for any purpose, although for the purpose of collect- 
ing damages merely they would not have had juris- 
diction. Bradley v. Bosley, 1 Barb. Ch. 152; Clarke v. 
White, 12 Pet. 188; Franklin Ins. Co. v. McCrea, 4 
Freene (lowa), 229; Brooks v. Stolley, 3 McLean, 523. 
The court below had unquestionable jurisdiction to 
award relief against the conveyances in question as to 
the judgments recovered; and although not entitled 
to award such relief as to claims not in judgment, it 
still had power to grant any other relief to which the 
party was legally entitled, although it might result in 
consequences similar to those afforded by a decree 
declaring alien. The legal effect of the decree setting 
aside the conveyences was to vacate and annul the 
title conveyed by John Carpenter to the several 
grantees named in his deeds, so faras it stood in the 
way of the collection of the plaintiff's judgment, and 
as against the partiesto this action, of any other 
claim arising out of the same transaction which should 
be thereafter lawfully put in judgment. The plain- 
tiff's complaint alleged that several installments aside 
from those in judgment were then due and unpaid 
upon the separation agreement, and asked that the 
same be declared a lien upon the said real estate, and 
that the property be sold, and such installments be 





paid from the proceeds of such sale. The fair import 
of this demand was to entitle the plaintiff to so much 
of the relief demanded as was within the power of the 
court to grant; andif arendition of a money judg- 
ment for such installments was necessary to confer the 
relief sought, the court had undoubted authority, 
under the prayer for relief, to order such a judgment. 
The proof ofthe separation agreement, and the re- 
covery of previous judgments thereon, constituted 
conclusive evidence of the rights of the plaintiff, asa 
creditor of John Carpenter, under such agreement, 
forthe amount appearing to be due and unpaid 
thereon, authorized the court to render judgment 
against John Carpenter, for such amounts as were not 
already in judgment. The rule which precludes a 
court ofequity from entertaining jurisdiction of an 
action to set aside a fraudulent conveyance at the suit 
of asimple contract creditor would seem to render 
the judgment appealed from erroneous, so far as it de- 
clares such a debt a lien upon the property in,question, 
yet the rendition of a pecuniary judgment in this ac- 
tion is authorized, and would seem, so far as the 
parties to this action were concerned, to place the 
plaintiffin a position to enforce it hereafter against 
such real estate by appropriate proceedings therefor. 
These views lead to a modification of the judgment by 
striking out so much thereof as declared it a lien upon 
the real estate for the installments not previously in 
judgment, and to an affirmance of its other provisions. 
June 15, 1886. Carpenter v. Osborne. Opinion by Ru- 
ger, C. J. 


MORTGAGE — FORECLOSURE — PART OF PREMISES IN 
ANOTHER STATE—ENFORCEMENT.—A decree of fore- 
closure is valid although part of the premises covered 
by it are in a sister State; and although the judgment 
cannot be enforced as to such property, yet the court 
may require the mortgagor to execute a conveyance 
of the same to the purchaser under the judgment, in 
order that the whole security may be made effective. 
Miller v. Dows, 94 U. S. 450. June 15, 1886. Union 
Trust Co. v. Rochester R. Co. Opinion by Dan- 
forth, J. 





PURCHASE BY PLAINTIFF — AGREEMENT TO 
RECONVEY.—An arrangement was made by the attor- 
ney of both parties in an endeavor to perfect a title by 
letter to the effect that a foreclosure sale was to take 
place in due and lawful form, and that if the plaintiff, 
or any one for her, became purchaser, she should go 
into possession as such, but that at any time within 
one year “‘after taking title’’ she should reconvey to 
defendant upon being paid the mortgage debt, inter- 
est, etc. Held, that plaintiff was entitled to a deed 
from the referee, and is not liable to account as mort- 
gagee in possession, since she is in as purchaser. June 
8, 1886. Belterv. Lyon. Opinion per Curiam. 


NEGLIGENCE—DAMAGE BY FIRE — DEFECTIVE FIRE 
SCREEN ON LOCOMOTIVE.—Where there is a conflict of 
evidence as to whether the fire producing the damages 
complained of was caused by an engine upon defend- 
ant’s road which was fully protected in respect to fire- 
screen, or by another engine passing at about the same 
time with a defective fire-screen, it becomes a ques- 
tion of fact forthe jury to determine which engine 
caused the fire. June 8, 1886. Sheeley v. N. Y. C.& 
H. Rk. R. Co. Opinion per Curiam. 


CONTRIBUTORY NEGLIGENCE—CROSSING RAIL- 





ROAD WHILE IN PROCESS OF REPAIR.—Plaintiff, who 
was deaf, undertook to drive across the railroad where 
a portion of the track was in process of construction, 
and although the foreman at first requested him to 
wait. On his proceeding he directed a workman to lead 
the horse over, but after passing over, the horse start- 
ing, the man let loose, and the horse running against a 
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telegraph pole was injured. Held, that the questions 
‘as to whether the railroad exercised proper care and 
skill in the performance of the work, and as to pre- 
venting obstructions to passers by, and as to whether 
defendant was chargeable with contributory negli- 
gence, were for the jury, as was also the cause of the 
injury. Held, also, that plaintiff had reason to be- 
lieve, from the fact of defendant’s workman in leading 
the horse over, that the crossing was safe. June 8, 
1886. Rembe v. New York, O.& W. R. Co. Opinion 
per Curiam. 
en 


CORRESPONDENCE. 





Tue City Court or NEw YORK. 
Editor of the Albany Law Journal: 


Will you kindly inform me through your columns 
what the “ New York City Court”’ is, and where there 
is any authority in law for the organization of such a 
court, and obligea large number of country lawyers? 

SUBSCRIBER. 

CuBA, Allegany Co., N. Y., Aug. 18, 1886. 


[The City Court is the successor of the Marine 
Court, and being a local court of limited jurisdic- 
tion, was established by legislative enactment.—Eb. ] 


LAPSED DEVISE. 
Editor of the Albany Law Journal: 


A. testator dies several years after making his will, 
wherein he gives and devises to a certain person one 
of his farms. But betweenthe date of the will and 
his death the testator sells the farm by contract for 
deed to a third person, who at once takes possession, 
and is in possession at the time of the testator’s death, 
without any forfeiture of the contract, and is ready 
and willing to perform it according to its terms. 

Question: Does the devise fail by act of testator iu 
his life-time? or is the conditional title in devisee, 
placing him in the situation of party of the first part 
in contract for deed? 

Can you refer me to any authority on this ques- 
tion? 

Respectfully, 
J. B. DALEY. 

PRATTSVILLE, N. Y., Aug. 21, 1886. 


{The devisee gets nothing. 1 Jarm. Wills, ch. 5, 
§ 3.—Eb. ] 


THE Court OF APPEALS J UDGESHIP. 
Editor of the Albany Law Journal: 


A printed circular, entitled ‘Court of Appeals 
Judgeship,”’ and signed, ‘‘A Member of the Bar,” has 
been forwarded to me here, and I presume has been 
circulated freely among lawyers of New York. It is 
designed to show the gross injustice hitherto done to 
the First and Second Judicial Departments in the 
election of judges of the Court of Appeals. The writer 
drops freely into figures, and shows clearly (what 
everybody knows in a general way) how greatly these 
two departments, comprising the two great cities of 
New York and Brooklyn, exceed any other depart- 
ment in population, wealth, amount of litigation, and 
amount paid in taxes. Hence, says the writer, great 
injustice is done these populous cities, in that they 
have but one of the citizens of the First or Second 
Departments on the Court of Appeals bench; orto use 
the language of the writer, ‘These figures * * * 





are an exhibit of taxation without representation un- 
paralleled in the history of the New World.” 

If the Court of Appeals is designed, or ought to be 
a representative body, the complaint of the irate New 
York or Brooklyn “member of the bar” is well 
founded. Indeed a still worse case might be stated. 
The farmers, in the aggregate pay vastly more taxes, 
and are vastly more numerous than the lawyers; but 
not a farmer has ever been elected to the Court of 
Appeals. Just soof the merchants: they are many 
times more numerous, and pay an amount of taxes 
vastly greater than all the lawyers; but not one of the 
judges is a merchant, and allarelawyers. If the court 
is a representativ? body thisis all wrong. One lawyer 
out ofthe seven would bea liberal allowance to the 
profession; while the other six should be taken from 
farmers, merchants, mechanics, bankers and laborers; 
and the ministers and doctors might occasionally de- 
mand a representative. 

The fallacy of the irate Metropolitan is in assuming 
that the court is, or ought to be, representative in the 
ordinary sense. The court should be composed of 
good men, learned in the law, of unimpeachable integ- 
rity, and of fair and judicial mind. If this is accom- 
plished, what does the litigant care where the judge 
resides? ‘* Decide my case justly, and according to 
law,”’ is all that he ought to demand, and is all that 
the public interest demands. I[t is notorious that most 
of our greatest judges have not lived in the First or 
Second Departments. Denio, Comstock, the Seldens, 
Grover, Hunt, Johnson, Church and Folger are a few 
of the distinguished names that occur to me at the 
moment of writing. They alllived out of the metro- 
politan district. Were they any theless acceptable as 
judges, even to New York city litigants and lawyers, 
than if their home had been in New York? The writer 
of the circular would imply that lawyers living in 
Buffalo, Syracuse, Rochester, Utica, Albany and Troy 
and the other towns and cities of the State outside of 
New York and Brooklyn, were mainly occupied with 





agricultural law, and know little or nothing of litiga- _ 


tion arising from “ trade, commerce and wealth.” If 
the writer of the circular knew no more of the law on 
these subjects than he does of the character of litiga- 
tion in the interior of the State, we should all pray 
that New York city might not be “‘ represented” on the 
bench by “‘the likes of him.” 

There are several reasons for the comparatively 
small number of judges that have been selected for the 
Court of Appeals from New York and Brooklyn. The 
principal one is that there are but few, if any, of the 
best lawyers of the metropolis who would take the po- 
sition. The salary is entirely inadequate for a first- 
class New York or Brooklyn lawyer. Judge Tracey, 
whom the writer of the circular mentions, would not 
take a nomination for the office at the expiration of 
the term to which he was appointed. What leading 
New York lawyer would to-day accept the nomina- 
tion from either party if tendered him? On the con- 
trary, the professional income of the best country 
(and by this I mean to include the entire State out of 
New York and Brooklyn) lawyer is not ordinarily so 
great that he would make a very great pecuniary sacri- 
fice by exchanging it for the salary of a Court of Ap- 
peals judge. 

Again, law business in New York city is running 
more and more into specialties. But few lawyers 
there have that variety of business which falls to the 
lot of alawyer in active practice in the country. Other 
things being equal, the country lawyer is better equip- 
ped to meet and consider the vast variety of questions 
that come before the Court of Appeals than is his met- 
ropolitan brother, who has confined himself mainly to 
some special department of the law. 

Looking at the subject dispassionately, it seems to 
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me that what should be sought for in the judge to be 
elected this fall (provided it can be found combined 
with other necessary qualities) is judicial experience. 
When the court was organized in 1870, three of the 
seven—Allen, Grover and Peckham—had long occu- 
pied the Supreme Court beuch, with honor to them- 
selves and to the advantage ofthe State. Now Judge 
Miller is the only Judge of the Court of Appeals who 
ever sat as judge at Circuit or at General Term. 
Every other Court of Appeals judge has been pro- 
moted directly from the bar to the bench of the high- 
est appellate court. It seems to me not only desira- 
ole, but highly important, that the Court of Appeals 
should not be entirely without men who know by ex- 
perience the trials and difficulties that beset a judge at 
Circuit; in other words, that Judge Miller’s successor 
should be a man who has been a justice of the Su- 
preme Court, or of one of the local courts of equal ju- 
risdiction. Judge Peckham has been mentioned as 
the Democratic candidate, and he would in my opin- 
ion ‘fill the bill’’ in allrespects. So would any one 
of the several justices of the Supreme Court in the 
First and Second Departments, or of the New York 
Superior Court, the Court of Common Pleas of New 
York or the City Court of Brooklyn that {might be 
named. But would they exchange their present lib- 
eral salaries for the greater honor and smaller pay of a 
seat in the court of last resort? The Republicans, too, 
have plenty of Supreme Court justices and ex-justices 
from whom to select. 

The Fourth District has never had a Court of Ap- 
peals judge; the Eighth District has none now. There 
are good and able men and Republicans of judicial ex- 
perience in both these districts. If the Republicans 
shonld nominate one of them, and the Democrats 
Judge Peckham of the Third District (which will be 
left unrepresented when Judge Miller retires), or some 
experienced judge from the First or Second District, 
the Court of Appeals will be strengthened, or at least 
kept good, whichever party shall succeed, and will not 
be entirely deprived of that element of prior expe- 
rience as a trial judge, which was considered as so im- 
portant when the court was organized. 

ANOTHER ‘‘ MEMBER OF THE BAR.” 


By THE SEASIDE, Aug. 14, 1886. 


Be Sure You’re, Rent. 


Editor of the Albany Law Journal. 


In answer to your correspondent (ante 160) as to 
‘* bungling legislation,” the fact is that the section of 
the Code referred to in his communication was not 
amended in 1886. Chapter 672, section 5, of said act is 
as follows: 

“$5. Section one hundred and eleven of the Code of 
Civil Procedure shall read as follows: ‘A new section 
enacted and given the number of this repealed sec- 
tion.” 

Yours, 


ALBANY, N. Y., Aug. 24, 1886. 


J.T. C. 


—_—_>__—_. 


NEW BOOKS AND NEW EDITIONS. 


WHITTAKER’S SMITH ON NEGLIGENCE. 


This is the first American from the second English 
edition, and has been extensively annotated by the 
American editor, who states that he has added refer- 
ences to three thousand cases. The book is pub 





lished by the F. H. Thomas Law Book Company of 
St. Louis, and ishandsomely printed. The plan of the 
work is not a favorite of ours. We much prefer origi- 
nal works, embodying the decisions in the text to text- 
books written by foreign authors and annotated by our 
own. There is always more or less superfluous or incon- 
sistent matter in an English text book, and even when 
it has been harmonized and made strictly applicable, it 
suffers an inconvenience from the extensive matter 
necessarily placed in foot notes. The original of this 
work is written on a peculiar plan of division of sub- 
ject-matter. The author treats of neglect of duties 
requiring ordinary care; of those requiring skill, or 
more than ordinary care} and of those requiring less 
than ordinary care. This is a novel treatment, and 
we are by no means certain that we are reconciled to 
it. It seems to us to require a great deal of unneces- 
sary discrimination to tell in which class to putagiven 
case. There is no apparent fault in Mr. Whittaker’s 
editorial work. He refers to all the important cases, 
even the most recent, and states them succinctly. We 
wish however he would not use “R. R.” for “ Rail- 
road,”’ which is, or ought to be, a single word. Thisis 
only less vexing than “R. W.” for ‘‘Railway’”’ or 
“Ry.,”’ which many use. It is pretty certain that no 
recent important case has escaped Mr. Whittaker, and 
herein is perhaps the greatest merit of the present 
publication. Armed with this and the admirable 
works of Thompson and Beach, the practitioner is 
perfectly equipped. 


ADAMs’ JUDICIAL GLOSSARY. 


A Judicial Glossary: Being an exhaustive compilation of 
the most celebrated maxims, aphorisms, doctrines, pre- 
cepts, technical phrases and terms employed in the Ro- 
man, civil. feudal, canon and common law, expressed in 
foreign languages and quoted in the standard elementary 
works and reports of the British and American courts: 
and also an exhaustive compilation of adages, axioms, 
proverbs, mottoes, ete. Alphabetically arranged and 
carefully translated into English, with explanatory notes 
and citations, for the use of the legal profession and the 
intelligent laity. By Henry C. Adams. vol. 1: A to 
Eyre. Pp. 883. Albany : Weed, Parsons & Co., 1886. 


The author is certainly right in saying in his preface 
that this ‘is the first brave, honest, indefatigable ven- 
ture of its kind ever attempted by one man, almost 
single-handed and alone, on either side of the Atlan- 
tic,” and is entitled to “demand that hypercritical 
criticism shall have no place.’’ A careful reading of 
the title page will show that this work is quite dis- 
tinct from the ordinary law dictionaries of Jacobs, 
Bouvier and Abbott, and it is also a huge magazine of 
maxims — five thousand, the author states. Our own 
scholarship is neither exact nor extensive enough to 
enable us to judge of the author’s work very critically, 
but fhe enormous learning, research and labor are ap- 
parent toany one. We can easily believe the author's 
statement that he has been at work on it for twenty 
years. Another thing we can vouch for, that it is an 
extremely interesting and enlightening book to open 
at any page and read, as itis illustrated by copious ex- 
tracts from the classic poets, comedians, orators, phil- 
osophers and rhetoricians. The work must be indis- 
pensable to every lawyer who makes any claim to 
scholarship and to other professional men. We heart- 


ily wish the author success in his great undertaking. 
It may be pardoned to us perhaps to call attention to 
the peculiar and elegant typography of the volume, 
for it is evident to any printer or publisher, and is of 
a novel and striking arrangement, very grateful to the 
eye and convenient for quick reference. 
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CURRENT TOPICS. 

HE canvass for the Court of Appeals judgeship 

is growing interesting. A correspondent of 

this journal, a very eminent lawyer, last week 
thoroughly exploded the pretensions of the first and 
second districts to the office. These localities are 
adequately ‘‘ represented ’ at present. There is also 
some force in our correspondent’s idea that the new 
judge should have had judicial experience, but this 
argument would not avail very much in Judge 
Peckham’s favor, whose experience on the bench has 
been veryshort. Then there are not many judges 
who could sit out the term. Judge Ingalls, of Troy, 
would be very acceptable, but he would not 
take the place and he could not complete the term. 
It is important to find a man who can sit out the 
term, and it would be desirable to find one on whom 
both parties would unite, and thus adhere to the 
excellent precedents already set in several instances 
inthis State. The talk about ‘‘ keeping the court 
democratic” or “making it republican” is very 
unwise and thoroughly detestable. It is encouraging 
to learn that Chief Judge Ruger and Judge Andrews 
have been using their influence toward the adoption 
of a single candidate, although it is difficult to see 
why Governor Hill should have it in his power or 
presume to dictate the nomination. It is bad enough 
for him to defeat the intentions of the law-makers 
without also declaring who shall or shall not be the 
law-expounders. It isstill more difficult to see why 
the Governor should insist on Mr. Attorney-General 
O’Brien as the candidate of his party. It is safe to 
say that Mr. O’Brien could not be elected. It is 
also safe to say that the parties would not unite on 
Judge Peckham, who has been a hot partisan, and 
that the republicans would make the running very 
lively for him should the Governor ‘‘ consent” to 
his nomination. Judge Peckham is our townsman 
in whose character, abilities and success we take 
pride, but he has not by nature the temperament and 
characteristics which best fit a man for the Court 
of Appeals bench, and on the other hard he has the 
force, vigor and incisive common sense which in 
time would make a capital circuit judge of him. In 
a short time he would find the constant sitting and 
writing and delving of the other place insufferably 
tedious, just as his father did. On the other hand, 
if Mr. Cowen, who is said to be the person suggested 
by the chief judge and Judge Andrews, would ac- 
cept the office —and we are by no means certain 
that he could afford to — and should be named by 
the democrats, it is quite possible that the republi- 
cans would adopt him. The Troy Times intimates 
asmuch. Atall events Mr. Cowen would make an 
ideal judge. He is one of the most eminent lawyers 
of the State, and would worthily carry down in our 
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reports the great name of his uncle. He has the real 
judicial character and temperament, the great learn- 
ing, the patience, the cool way of considering all 
things, the candor, the entire freedom from bias, 
suitability of age, moderation in politics, the excel- 
lent literary style—in short, a man born to 
be a judge. Mr. Cowen has not the pecu- 
liar characteristics which make a successful cir- 
cuit judge, and which Judge Peckham has. So 
we hope that Judge Peckham will stay where he is, 
and that Mr. Cowen will enter upon the slavery of 
the Court of Appeals bench. There are other fit men 
in both parties, no doubt. Very excellent nomina- 
tions might be made from the Supreme Court bench, 
but we should like to see both parties unite ona 
candidate, and there seems no probability of their 
doing it except in the case of Mr. Cowen. 


We publish this week the first half of the report of 
the committee of the American Bar Association on 
delay and uncertainty in judicial administration. It 
isa very important and interesting document. It is 
signed by Messrs. Field, Dillon, Thompson and 
Wright. Mr. Cortlandt Parker made a minority re- 
port. Last week we announced the adoption of the 
committee’s recommendation on codification. The 
other important topics are the jury system and the 
‘contingent fee business.” We do not entirely 
agree with the committee about the former, but do 
most heartily as to the latter. Judge Wright made an 
addendum to the report for himself on these two 
points, He would preserve the jury system, exer- 
cising more care in the selection of jurors, and giving 
the judge the right to comment and give his opinion 
on the evidence, but having the instructions always 
in writing. In conclusion he said: ‘*‘ As to ‘ cham- 
pertous engagements,’ I have to say that they should 
be discountenanced and prevented by all lawful 
means. The temptation to dishonest practices and 
the use of ‘unprofessional shifts and devices’ are 
strong enough where the retainer and services are 
upon a contingency; and to allow the attorney, 
under any circumstances, to advance and become 
liable for costs and expenses, tends to pollute the 
whole fountain, and he becomes the interested 
practitioner and not the true and noble advocate. 
We have enough of contingent retainers — attorneys 
standing in the way of clients agreeing with their 
adversaries, because of their struggle to make illegiti- 
mate gain. If the attorney will make a champertous 
agreement, since, of course, the client makes the 
retainer with full knowledge, I would have it, 
when disclosed, operate to dismiss and forever bar 
plaintiff's cause of action, or the claim if preferred 
by defendant. A large per cent of our litigation is 
set on foot and continued by reason of those iniqui- 
tous champertous arrangements, to the detriment of 
the public interest and the reproach of the bar and 
of our judicial system. Discountenance and prevent 
these in all ways possible.” There is another recom- 
mendation we would suggest, namely, make the 
speculating attorney liable for costs. As the law 
now stands, the attorney is a substantial party with 
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no liability, and the party of record is almost always 
irresponsible. Let these “ charitable ” gentlemen not 
have their good deeds concealed, but compel them 
to disclose their interest to the jury, and in case of 
their defeat let them pay the piper. 


An organization is being made to secure a popular 
call at the next election for a constitutional conven- 
tion. Mayors Grace of New York, Thacher of 
Albany, Fitzgerald of Troy, Parsons of Rochester, 
Burns of Syracuse and Becker of Buffalo, with Carl 
Schurz, H. K. Thurber, Thomas L. James, Alfred 
Van Santvoord, Cornelius N. Bliss, Horace E, Dem- 
ing, Simon Stern, Henry L. Sprague, Francis W. 
Scott and others have issued a circular to prominent 
men of both parties throughout the State urging 
co-operation. A general conference will be held in 
the fall and a plan of action adopted. This movement 
seems wise, for it is necessary to secure the affirma- 
tive votes of allthe voters voting at the election, 
and not merely a majority of those voting on this 
question. The Albany Journal justly says: ‘‘The 
growth of cities and corporations, the relations of 
labor and capital, the temperance issue, the over- 
burdened calendars of the higher courts, the mass of 
local bills which delay the legislative sessions, taxa- 
tion and the canal and prison problems, suggest 
topics with either a direct or anindirect bearing on 
probable constitutional amendments. <A general 
code forthe government of cities, with a uniform 
system of charters. transferring the direction of 
many features of municipal rule from legislative to 
local control is a matter which will be most earnestly 
agitated.” Codification of the laws should also be 
insisted upon again, so that the opponents can no 
longer urge that the injunction in the code of 1846 
has become a dead letter. 

We publish this week aremarkable communication 
about the patent system. We have for many years 
believed that there is a great deal of humbug in the 
system itself and a great deal of oppression and in- 
justice in the administration. Our correspondent 
sets forth a terrible arraignment, and yet we dare say 
the experience of almost every patent lawyer will 
confirm him. It is notorious that most pvor inven- 
tors are cheated out of their rights by the oppression 
of capitalists, and the tediousness, inequality and 
expensiveness of the practice in the patent courts, 
We have no doubt too that some of the Federal 
judges carry on things with a high hand when the 
mood ison them. This comes of making them 
independent of the people whose servants they are. 
It isa wholesome thing to have a judge to know that 
he is liable to step down and out at a fixed time if 
he does not behave himself, A judicial tyrant is the 
worst sort. Is not here another “ living issue ” for the 
consideration of the American Bar Association? -- 
the patent system and the administration of the 
patent laws. 


We feel sorry for Justice of the Peace Riggins, of 
Georgia. In Bendheim v. Baldwin, 73 Ga, 594, 





Blandford, J., thus goes for him: ‘‘ This case was 
tried in a justice’s court on appeal before a jury, the 
Honorable R. G. Riggins, justice of the peace, 
presiding. His honor charged the jury as follows: 
‘Gentlemen, this is a case which has been tried by 
me before, and I decided in favor of defendant; I 
further charge you, gentlemen, that if you find that 
any settlement has been made, you find for defend- 
ant; retire and make up your verdict.’ The law 
does not require a justice of the peace to charge the 
jury at all; his ignorance of the law, as well as 
propriety, would seem to demand that he should 
not, but if he undertakes to instruct the jury, he 
must do it correctly and in accordance with law. A 
justice of the peace is generally aman of consequence 
in his neighborhood; he writes the wills, draws the 
deeds and pulls the teeth of the people; also he 
performs divers surgical operations on the animals 
of his neighborhood. The justice has played his 
part on the busy stage of life from the time of Mr. 
Justice Shallow down to the time of Mr. Justice 
Riggins. Who has not seen the gaping, listening 
crowd assembled around his honor, the justice, on 
tiptoe to catch the words of wisdom as they fell 
from his venerated lips? 


‘And still they gazed, and still the wonder grew, 
That one small head could carry all he knew.’ 


The instruction given in this case exercised an undue 
and unwarrantable influence upon the jury. Such 
is to be inferred from the fact that they found for 
defendant, when the evidence was overwhelmingly 
in favor of the plaintiff.” When we were a boy we 
use to try causes before a J. P. who always spoke of 
himself as ‘* his honor.” 





NOTES OF CASES. 





OVERNOR HILL has made an important decis- 
ion in the matter of the extradition of Daniel 
Brown, an alleged fugitive from justice, charged 
in Pennsylvania with the crime of perjury, and 
found inthis State. The prisoner fled from Pennsyl- 
vania to Canada to avoid arrest, and while sojourn- 
ing there was induced to come into this State by the 
false and fraudulent representations of persons who 
were hired.by the complainant to decoy him thither. 
There was no force used, but these persons assumed 
to employ the prisoner to peddle for them, and was 
persuaded to cross the Niagara river with them and 
come into this State, they representing that such 
river was the ‘*‘Grand River,” and that by crossing 
it he would still be in Canada, and he believing 
such representations. 

The governor says among other things: ‘‘I am 
unable to find any precedent or express authority to 
govern this precise case. Had the prisoner been 
forcibly brought into this State from Canada— in 
other words, had he been ‘kidnapped’ within the 
meaning of the statute, it is believed that a case 
would have been presented requiring the discharge 
of the prisoner. 

‘* Jurisdiction cannot be acquired by the forcible 
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bringing of a party into the State. Neither can it 
be obtained by acts which would constitute a crime 
in both countries. The prisoner could not be said 
to have ‘fled’ into this State if he had been forcibly 
prought here. But in this case there was no force 
used and the prisoner came voluntarily, although he 
was deceived and mislead in coming. 

‘‘Tam aware of the general rule, applicable to 
civil cases, that a party must not be brought within 
the jurisdiction of a court by trick or fraud for tbe 
purpose of having civil process served upon him, and 
that a service obtained by such means will be set 
aside. 

‘¢The reason upon which this just and salutary 
rule is founded, is that service of civil process is for 
the personal benefit of a litigant, and that juris- 
diction should be honestly and fairly obtained by 
him, and if acquired in any other manner it will not 
be recognized, but the same will be set aside, be- 
cause a party must not be permitted to take advan- 
tage of his own wrong. 

‘* This rule does not seem to have been extended 
to criminal cases, A criminal action is not prosecu- 
ted for the benefit of any individual but for the 
protection of the whole people. The acts of the 
complainant do not necessarily bind the people. The 
case may be prosecuted irrespective of the com- 
plainant’s wishes, and the prosecution are not re- 
sponsible for the proceedings unless they are con- 
nected with his testimony in the case, or have some 
bearing upon such testimony any more than they are 
for the conduct of any other witness in the case.” 

‘*So long as the prisoner comes voluntarily into 
the State, it would seem as though the people are 
not bound to inquire further as to the means of in- 
ducements which some witness or third person may 
have used or held out to induce his coming before 
they are permitted to arrest him upon a criminal 
charge. The case is to be considered the same as 
though the prisoner had fled from the State into 
Canada and had then returned here. It makes no 
difference that he fled from a sister State rather than 
from this State. It is sufficient that he is a ‘ fugitive 
from justice’ and is found in our own State. The 
question seems to be settled, in principle, by author- 
ity. 1 Bish. Crim. Pro. (3d, ed.),§ 2246: People v. Rowe 
4 Parker Crim. Rep. 253; State v. Ross, 21 Iowa, 
467, 470; Kerr v. People, 110 Ill. 627, 657-642; 51 
Am. Rep., 706, 709-714; Hux parte Scott, 9 Barn. & 
Cress., 446; 1 Bish. Crim. Law (7th ed.), § 135. See 
also La Grave's case, 59 N. Y. 110; 38 Am. Rep. 720 
note; cases cited in LaGrave’s case, 45 How. Pr. 
314; 14 Abb. Pr. 343, note. 

‘Kidnapping an individual is by law alegal crime 
against the sovereignity in which it is perpetrated, 
and is punishable by the State in which the offense 
is committed, asacrime. It consists of overt acts 
within the territory of the offended sovereign. 
Fraud by one individual upon another affecting his 
property or personal rights isnot a crime, punishable 
as such, by the State, except in certain cases speci- 
fied by statute, of which the case under considera- 
tion is not one. 





‘*It is suggested that the Dominion Government 
of Canada may require a return of the prisoner. 
The answer is that this is a proceeding solely be- 
tween this and a sister State. If the Canadian 
Government shall see fit to take action in the matter, 
it must be to, and the steps to be taken thereon 
must be by the Federal Government. People v. Rowe, 
4 Park. 254; Ker v. People, 110 Til. 637; 51 Am. 
Rep. 709-714; Matter of Scott, 9 Barn. & Cress. 
448; LaGrave’s case, 59 N. Y. 116. But even if] 
had a right to consider the suggestion, I do not see 
how the Canadian Government could legitimately 
ask the prisoner’s return. Private frauds between 
individuals are not the subject of international 
intervention. The arrest was not made upon Cana- 
dian soil. The prisoner in this State was justly 
amenable to process which will compel him to sub- 
mit to the usual investigation in Pennsylvania, of 
the crime charged against him. No offense was 
committed against the laws of Canada nor were its 
rights as a sovereign State in any manner invaded. 
The unjustifiable act, if any, was by one of several 
individuals against another individual and _ his 
individual rights.” 

‘*Tt would be a strict rule indeed which would in 
all possible cases prevent the deceiving, misleading 
or decoying of a fleeing criminal for the purpose of 
securing his apprehension. Such methods are some- 
times the only means by which his presence can be 
obtained. The law in its desire to punish the guilty 
will not scrutinize the methods employed in secur- 
ing the offender so long as no criminal law is viola- 
ted, and will not in such cases enter into any investi- 
gation of such methods, even though it might dis- 
close the fact that the prisoner was over-persuaded, 
unduly influenced or grossly deceived and misled 
in the coming into our State. If the prisoner in his 
weakness, credulity or ignorance yields to the 
persuasions of misrepresentations of those who are 
endeavoring to capture him, voluntarily comes into 
our State, and is arrested, he has no one to blame 
but himself. The law has never been construed to 
prevent the apprehension of a criminal by means of 
artifice, trick or misrepresertation.” 

‘Tf, before the arrest of a fugitive can properly 
or safely be effected, it must first be ascertained 
whether any deception has been used in securing his 
presence in this State, that question would be likely 
to be injected into nearly every case of extradition 
where the fugitive recently came from another 
State or country, and the time of the Executive 
would be greatly occupied in such hearings. * * * 
Would not the pretense of his having been in some 
degree misled or imposed upon be set up in almost 
every case where the prisoner temporarily came into 
the State? It does not seem reasonable that the 
law contemplates that an extradition of a fugitive 
should be thus complicated and embarrassed. 

“While the methods adopted in this case in the 
apprehension of the prisoner are not to be com- 
mended, yet as they are not legally objectionable 
and the prisoner having been ‘found’ within the 
State to which he must be deemed to have ‘ fled,’ it 
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follows that it becomes my duty to respect the de- 
mand for his surrencer made upon me by the 
Governor of Pennsylvania.” 





AMERICAN BAR ASSOCIATION. 


SECOND REPORT OF THE SPECIAL COMMITTEE 
APPOINTED TO CONSIDER AND REPORT 
WHETHER THE PRESENT DELAY AND 
UNCERTAINTY IN JUDICIAL AD- 
MINISTRATION CAN BE LESS- 

ENED, AND IF S80, BY WHAT 
MEANS.—SARATOGA, 

AUGUST 18, 

1886. 


IL. 
To the American Bar Association: 
‘THE Special Committee on the Delay and Uncer- 
tainty in Judicial Administration have the honor 
to make their second report, as follows: 

The committee, as originally appointed in 1884, con- 
sisted of the first two signers of the present report 
and three other gentlemen, one of whom died before 
acting, and the others went out of the country before 
the report was made. The two members remaining 
made a report, concluding with fourteen recommenda- 
tions, nine of which were adopted without modifi- 
cation; two were adopted with modification; two 
were stricken out with the consent of the committee; 
and one was postponed to the next meeting. Those 
adopted were the following: 

1. Summary judgment should be allowed upon a ne- 
gotiable instrument or other obligation to pay a defi- 
nite sum of money at a definite time, unless an order 
of a judge be obtained, upon positive affidavit and rea- 
sonable notice to the opposite party, allowing a de- 
fendant, on terms, to interpose a defense. 

2. In an ordinary lawsuit the methods of procedure 
should be simple and direct, without a single unneces- 
sary distinction or detail; and whatever can be done 
out of court, such asthe statement of claim and de- 
fense, should be in writing and delivered between the 
parties or their attorneys without waiting for the 
sitting of a judge. 

3. Trials before courts, whether with or without ju- 
ries, should be shortened, by stricter discipline, closer 
adherence to the precise issue, less irrelevant and 
redundant testimony, fewer debates and no personal 
altercation. 

4. Trials before referees should be limited in dura- 
tion, by order made at the time of appointment. 

6. The record of a trial in every court in which offi- 
cial stenographers are in attendance, should contain 
short-hand notes of all oral testimony, which notes, if 
the court shall so order, shall be written out in long- 
hand and filed with the clerk; but only such parts 
should be copied and sent to an appellate court as are 
relevant to the point to be discussed on the appeal, and 
if more be sent, the party sending it should be made 
to pay into court a sum fixed by the appellate court by 
way of penalty. 

7. A motion for or against a provisional remedy 
should be decided within a fixed number of days, and 
if not so decided the remedy should fail. In ajl other 
cases a decision within a fixed period should be re- 
quired of every judge and every court, except a court 
of last resort. 

8. The ordering of new trials should be restricted to 
cases where it is apparent that injustice has been 
done. 








9. Whenever a court of first instance adjourns for a 
term, leaving unfinished business, the executive should 
be not only authorized, but required, to commission 
one or more persons, 80 many as may be necessary, to 
act as judges forthe time being and finish the busi- 
ness. Such temporary judges should be commissioned 
in all courts except the court of last resort. 

ll. The time allowed for appealing should be much 
shortened. One month, or at most two, should seem 
to be enough in all cases. 

12. Greater attention should be paid to the selection 
of judges, without which no other reform, however 
good in itself, can succeed. 

14. The statistics of litigation in the courts of the 
United States and of each State should be collected 
and published yearly, that the people may know what 
business has been done and what is waiting to be done. 

The recommendation, which was postponed to the 
present meeting, was the following: ‘‘ The law itself 
should be reduced as far as possible to the form of a 
statute.’ This will be first considered. 


REDUCTION OF THE LAW TO STATUTORY FORM. 

The committee as reorganized have considered this 
recommendation anew and readopt it. The reasons 
given by the original committee leave little to be 
added. Thereare now in this country but two ways 
of making law, and these are legislation and litigation. 
We prefer legislation. Whether there was ever, at 
any time, in any country, reason for judge-made law, 
it would be profitless to discuss. We affirm that there 
is not now in this country any reason for it whatever. 
It is illogical, unsafe, and contrary to the American 
theory of government. The recommendation of the 
report would not commit the association to any par- 
ticular scheme of codification or to any form of stat- 
ute. But we are unwilling to believe that the wit of 
man is so feeble and the English language so defective 
that rules of law which are capable of expression in 
judicial decisions cannot be expressed in statutes. 
The existing statute books themselves show the fall- 
acy of such an opinion. A large portion of the law 
is already codifled. What we insist upon is that the 
uncodified portion of the common law, so far as it is 
settled by judicial decisions, should be enacted by the 
Legislature in as brief a compass as possible and pub- 
lished for the use of judges and lawyers, and for the 
information of the people. We repel the ideathat the 
reduction of the law, so far as practicable, to the form 
of a statute would check the natural growth of law. 
We ask that the processes of legislation be reformed 
and improved, and that the making of the rules of law, 
by which all members of the body politic must be gov- 
erned, be not left to the shifting decisions of judgesin 
private litigations between A. and B. or B. and C., 
which may perchance be given in collusive suits be- 
tween private parties, represented by incompetent 
counsel, the public having no opportunity and no right 
to be heard or consulted as to the propriety of the rule 
which the court declares. 

Then the people should be enabled to know before- 
hand, so far as possible, by what law they are to regu- 
late their conduct, instead of having their rights dis- 
posed of as may happen, and in point of fact does not 
infrequently happen, under the system of judge-made 
law, by a judicial decision, which in its operation 
upon the case in which it was decided, and upon other 
existing transactions or conditions of the same kind, 
has all the injurious effects of a retrospective law. If 
the law is reduced to the form of a statute, the office 
of the judicial tribunals will be, for the most part, in- 
terpretation instead of legislation. Judicial legisla- 
tion will measurably cease, and the office of making 
laws will be left to the department of the government 
which was created for that purpose. We repeat that 
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the real question is whether the American people 
should be governed by legislation or by litigation. 

The precedents cited in the briefs of counsel and the 
opinions of courts are simply statements of the con- 
clusions upon law and fact in particular cases. The 
point of the decision was not an abstract rule of law, 
but the right of A. or the right of B. in the circum- 
stances developed on the trial. The rule is inferred 
from the reasoning, orif there be no opinion deliv- 
ered, from the mere fact of a decision one way or the 
other. When then we say that our common law is a 
law of precedents, we mean that itisa law of infer- 
ences from precedents. The inferences may be cor- 
rectly drawn, or they may be drawn incorrectly. It 
would hardly be probable that two persons should 
draw precisely the same inferences. Flence arises one 
of the reasons for acode that isto settle the infer- 
ences. In no other way can any stability be given to 
common, that is unwritten, law, for the next prece- 
dent may tend as much to confuse as to enlighten the 
reader upon the just inference to be drawn from the 
previous one. Precedent is heaped on precedent, that 
is, precedent in explanation of precedent, which is the 
same as to say the inference from the first precedent 
isattempted to be explained by inference from the 
next precedent, and so on in a congeries of inferences 
from a congeries of precedents. 

It isrelated of Lord Mansfield that he advised a 
friend, who was not a lawyer, going out to be gover- 
nor and chancellor in one of the dependencies of Eng- 
land, not to give reasons for his judgments, ‘ for,” 
said he, ‘your judgment will probably be right, but 
your reasons will certainly be wrong.’’ What sort of 
common law would this chancellor make? That kind 
of law is a series of inferences from reasons given for 
decisions, but, says the great chief justice, make the 
decisions, but give no reasons, for they will certainly 
be wrong. 

If this advice were good, and the colonial judge 
were a sample of other judges, the common law would 
be deemed aseries of wrong reasons for right judg- 
ments. Itis amusing to hear the criticisms some- 
times made upon particular articles or sections of a 
proposed code; that this section or that section is not 
the law, meaning that it is not a just inference from 
the reasoning of a particular precedent. The critic 
thinks so, but the next critic thinks differently, and 
among a dozen lawyers there may be a dozen opinions. 
Which is right and which is wrong it is the function of 
the Legislature to declare. 

An unwritten or inaccessible law is un-American. 
The law of the Legislature, as distinguished from the 
law of the courts, is the necessary sequence of the 
American doctrine that the functions of government 
should be apportioned between three great depart- 
ments, legislative, executive and judicial. Our prac- 
tice is inconsistent with our theory. Indirect meth- 
ods, subterfuges and shams are not in accord with our 
professions or our traditions. Whatever we do, we at 
least pretend to do not covertly, but openly. When 
we want aconstitution of government, we write it. 
When we want a treaty with another nation, we write 
it. If we seek to make plainer our relations with the 
other nations of the earth, we do not leave those rela- 
tions to the decisions of the tribunals, but we put them 
in writing as plain as possible, that they may not be 
misunderstood. So we did when the great Frederick 
and the greater Franklin came together to frame the 
most enlightened treaty ever made; so wedid when, 
in 1871, we dealt with England for the depredations of 
the ‘‘Alabama.’’ We did not create the Tribunal of 
Geneva to pass upon questions of international 
law, as they lay in the usages of nations and the prece- 
dents of the tribunals delivered from time to time 








through ages. We did not send counsel to Switzer- 
land to read from Grotius and Vatte) and the long line 
of publicists and judges, called the sages of the law, 
but we first agreed with our adversary about the law, 
and put into writing the rules by which the tribunal 
was to judge, and then, and not till then, we called 
the tribunal itself into being, not to judge by the in- 
ner light which is supposed to burnin the breasts of 
judges, or by the innumerable books which the jurists 
of allages have placed upon our groaning shelves, 
but by few rules of law, framed with deliberation, 
written with care, and stamped with authority. 

What have we done about the rules of navigation? 
There lay the rules of common law from the earliest 
ages, from the days of the sea kings, from Wisbuy and 
Oleron, from the time when the Colossus of Rhodes 
bestrode the gate-way of eastern commerce. Why did 
not modern commerce content itself with them? 
There were decisions in English courts and in our own 
—why not work with them? Why have rules of navi- 
gation in these our days been framed, written in all 
tongues, posted in the log books of mariners, displayed 
in insurance offices, and wherever merchauts most do 
congregate ? 

One of the trite, threadbare arguments against codi- 
fication is the history of the statute of frauds. See 
here, the anti-codifiers say; here is a little statute ofa 
few lines, and behold what a host of questions and de- 
cisions has it given rise to. Well, would you have had 
no such statute? Would you repeal it? Was that 
English judge demented who declared that every line 
of it was worth a subsidy? The Constitution of the 
United States is, according to these anti-codifiers, an- 
other awful example of the evils of written law. See, 
they exclaim, what volumes of commentaries from the 
Federalists down, what crowds of decisions on that lit- 
tle Code made in these hundred years. Well, again, 
would you undoit? One is tempted to ask of these 
gentlemen, do you take us to be children, that you 
would foist upon us such nonsense? 

These men forget how it appears in the whole course 
of English and American history, that when a victory 
for freedom was won, in the establishment of great 
rights or duties, they were written down, that they 
might never be mistaken or disowned. So it was with 
Magna Charta, so it was with every petition or bill of 
rights for which so many ages the people of England 
struggled forand the crown resisted. Even so long 
ago as 1771, when it was proposed in England upon 
trials for libel to substitute for judge-made law the 
written law of Parliament, Burke in answer to the ob- 
jection that the matter shonld be left to the judges, 
declared that ‘‘If so, very ill would the purchase of 
Magna Charta have merited the deluge of blood which 
was shed in order to have the body of English privi- 
leges defined by a positive written law.’’ 

It is not necessary however to go back to the past 
century or to past decades for evidence or illustration. 
We are speaking of ourown country and our own time 
when we say we need a Code. We will not stop to in- 
quire whether the people who lived in England or 
America before the American Revolution needed 
it, but we say that we who live here now need 
it. The literature of this country, and the same may 
be said of England, demandsit. However strong may 
be the body of lawyers, and they are strong, and it is 
for the common weal that they should be strong, for 
they are one of the great conservative forces of society, 
they are not so strong as the people, the men of let- 
ters, the thinkers and the writers, who are bound by 
no ties or prejudices of profession or classes, but who 
reason and speculate, study history and compare sys- 
tems, and reach their own conclusions from facts they 
themselves have learned; men, for example, like Ba- 
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con, Hallam and Macaulay. If the lawyers can stand 
up against this incoming tide of reasoners, writers and 
speakers, they are strouger than we think they are. 
We forget moreover that our condition is different 
from that of England, and that even if codification 
were not good for that country, as we think it un- 
doubtedly would be, yet it would be for this. For do 
we not inhabit separate States, eight and thirty in 
number, each with its separate system of procedure, 
to say nothing of substantive laws? And is not the 
number of the States and the number of those who 
people them, increasing with an_ ever-accele- 
rated current? We shall have, says Bancroft, 
at the end of a hundred years more, five hundred mil- 
lions of people, and he might have prophesied that we 
shall have a hundred States. Is it conceivable that we 
shall then endure the judge-made Jaw, or the law of 
precedents, whichever it may be called, of the multi- 


tudinous judges of those hundred States? A Code of. 


Federal Procedure is already recommended by a jus- 
tice of the Supreme Court of the Union, and a bill for 
such a Code was introduced in the Senate at the last 
session of Congress. 

The resolution 13, which was laid over at the last 
meeting of the association, does not declare that the 
law should be reduced to a code; it merely declares 
that it “should be reduced, so far as possible, to the 
form of a statute.’’ We think indeed that the resolu- 
tion would in the end lead to a code, as a logical se- 
quence, because we think that so much of the law can 
be reduced to statute as to result in a code. Some 
persons however may be of opinion that it is possible 
to reduce only a small portion of the common law to 
a statutory form, not enough to entitle the product to 
the name of code. Then if only a few of the rules can 
be so reduced, the work is easier done; if many, the 
work is the more necessary tu be done. They who do 
not think a code attainable may nevertheless with 
consistency adopt the resolution asa just one. None 
ean vote against it, but he who thinks that not asingle 
rule of the common law, though quite possible to be 
reduced to the form of a statute, should be placed in 
the statute book, not even the law of bills, checks and 
promissory notes, as has been done in England within 
the last four years. If any lawyer is willing to stand 
upon that opinion, we leave him to the people. Let 
him say to them, if he will, ‘I known very well that 
we can write downin the form of enactments many, 
or at least some of the rules of law, which are the 
measures of your rights and duties, but we will not do 
it or have it done; we prefer to tell you from time to 
time what they are, as you call upon us at our offices 
or in the courts.” 

Here is the conclusion of the whole matter. The 
common law is made by the lawyers from time to 
time; lawyers on the bench and lawyers at the bar. 
They say, or rather many of them say, such is their 
proper function. Some, modest men that they are, 
call themselves a trained body of experts just fitted 
for the work; others, more modest, insist only that 
theirs is the true method of generating law. A free 
people who have framed their institutions, or purpose 
to keep the three departments of government, the 
legislative, executive and judicial, separate and inde- 
pendent of each other, will not always submit to this 
assumption. They will not sit quietly by and see their 
laws made by the lawyers. The seventy thousand in 
the United States, though a host counted by them- 
selves, are yet but a handful counted by the side of 
sixty millions of their countrymen. These are con- 


siderations which we, members of this association, and 
all members of our profession, everywhere in the 
country, may profitably take to heart. 
NEW SUBJECTS. 
The action of the association in recommitting the 
original resolution on delay and uncertainty to the 





committee, appears to us toimply not only the rec- 
ommendations adopted at the last meeting are to 
stand, and the one postponed to this meeting to be 
further considered, but that any other matter relating 
to the general subject of the original resolution may 
be considered by the committee. Upon this under- 
taking of the scope of their inguiries, they appointed 
their junior member secretary, and sent out a circular 
to members of the association, to judges of the high- 
est courts, Federal and State, and to other prominent 
members of the profession, containing a number of 
questions upon topics which it was proposed to con- 
sider. A large number of replies to this circular have 
been received, which have been copied or condensed, 
and the result, together with the circular itself, will 
be found in the appendix to this report. 

Proceeding then tothe discussion of the new sub- 
jects mentioned in the circular, we will follow the or- 
der there taken. 


THE SYSTEM OF TRIAL BY JURY. 


Great dissatisfaction exists with trial by jury. This 
dissatisfaction appears to be increasing with the gen- 
eral advance in popular intelligence. The magazines 
and the newspapers have for several years teemed with 
criticisms upon what is called the jury system. These 
criticisms havecalled forth defenders of the system, 
and the result is that the subject is undergoing a very 
thorough and thoughtful discussion. We do not pro- 
pose so much to make our own arguments for or 
against trial by jury, as to call attention to its history, 
the changes it has undergone in different places, the 
views entertained by its advocates and defenders, the 
arguments generally used in both sides, and to rec- 
ommend improvements in the selection of jurors and 
theconduct of trials by them. During the first fifty 
years of the American Union a tendency was discern- 
ible to enlarge the right of trial by jury, and to insert 
guarantees of this right in the Constitutions, Federal 
and State. The right was pushed to extreme limits. 
The power of the jury was constantly enlarged and the 
power of the judge correspondingly curtailed, untilin 
some jurisdictions, asin Missouri and several other 
western States, the judge in a jury trial is little more 
than a moderator in a town meeting, whose duty itis 
to see that the rules of debate are strictly observed. 

The subject has passed through several notable 
phases. In the first or original phase, the idea of trial 
by jury wasa trial by witnesses to the fact. The jury 
consisted of twelve men of the vicinage, that is, of the 
immediate vicinity where the act in dispute was al- 
leged to have been done, and they decided upon their 
own knowledge and neighborhood rumor. This was 
the original idea of our rude Saxon ancestors. This 
idea has undergone such a change that now the fact of 
a juror having personal knowledge of the transaction 
is generally regarded as a sufficient ground of chal- 
lenge, and the fact of his having formed or expressed 
an opinion either upon personal knowledge, upon 
newspaper report, or upon commonrumor, if the opin- 
ion be of such acharacter as to render it improbable 
that he could come to an unbiased decision is a legal 
ground of challenge. So that what in the early stages 
of the institution was a necessary qualification in the 
juror is now a legal disqualification. Nevertheless, an 
inveterate conservatism has clung to the system dur- 
ing the course of the centuries which have witnessed 
this transformation in its fundamental idea and prin- 
ciple. It is deeply imbedded in popular affection and 
in popular prejudice. A superstitious veneration at- 
taches to the number twelve. Inthe popular imagina- 
tion there is something akin to magic in it. No bill 
of indictment can be returned in most jurisdictions by 
a less number of grand jurors than twelve; and except 
where recentConstitutions have made an innovation,no 
verdict in the most petty civil cause returned by less 
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than twelve men is good unless the defect is waived by 
the party against whom it is rendered; while in a trial 
for felony the right to have the verdict returned by ex- 
actly twelve men is a right which the accused, accord- 
ing to some decisions, is incapable of waiving. 

The arguments against the system are generally the 
following: The plan of committing the decision of the 
facts in litigation to a large number of men drawn 
from the body of the community, inxeperienced in the 
sifting of evidence, unacquainted with the artifices of 
advocacy, is, when considered by itself, one of the 
most clumsy and artificial that can be devised. Worse 
tribunals have existed, it is true, in the course of civ- 
ilized history. 

The Anglo-American trial by jury is one degree bet- 
ter than the trial by the Athenian Areopagus. A trial 
by a limited assembly of men elected for the particu- 
lar occasion is preferable to 2, trial before the general 
public, just as arepresentative body is superior for 
legislation to an assembly of the entire mass of free- 
men or voters. The general superiority of a trial be- 
fore a judge who is trained to the sifting of evidence, 
experienced in the habits of witnesses, and strongly 
disciplined in mind, over atrial before an accidental 
body of twelve men, taken temporarily from their 
business, acting under a feeling of restraint and awk- 
wardness which springs from being placed in a new 
situation, suffering in their private affairs and anxious 
to return tu them, must be apparent upon the least re- 
flection. Observe the difference between the methods 
employed by advocates where the trialis before a jury 
and where it is before a judge. The former is very 
commonly—where advocates of a certain class are em- 
ployed—characterized by attudinizing before a jury; 
disingenuous offers of incompetent evidence which it 
is known beforehand the judge will exclude, and 
which evidence the counsel could not produce if it were 
admitted; side bar remarks, looks and gestures; at- 
tempts to excite sympathy on the one hand or prejudice 
on the other. 

An argument before a jury is in many cases of such 
a character that it would be an insult if delivered to a 
judge sitting as atrier of the facts. The experience 
of civilized men has convinced them that the highest 
success results from a division of labor, whereby men 
become highly expert in particular departments of hu- 
man effort. Accordingly, in order to achieve the best 
results in any given department of human effort, the 
particular work must be committed to those who are 
experts in such work. This rule is universal; but it 
is ignored in the system of trial by jury. That system, 
when analyzed and applied to complicated transac- 
tions or controversies, is as absurd as it would be for 
the owner of aship, which required a crew of twelve 
men, to choose for that purpose a lawyer, a doctor, a 
clergyman, a merchant, a banker, a carpenter, a shoe- 
maker, a farmer, a capitalist, a vagrant, a saloon- 
keeper and an astronomer; and putting this motly 
crew under the direction of one man, experienced in 
navigation, but unacquainted with the particular ship, 
should turn it adrift and trust to Divine Providence 
for a safe voyage. 

We have in our judicial system two forms of trial, 
trial by judge and trial by jury, standing side by side, 
and undergoing constant comparison with each other. 
In causes for equitable relief, in cases of admiralty and 
divorce, and such as belonged to the ancient ecclesias- 
tical court in England. the trial is by the judge. In 
civil actions for damages the trial is by jury. Now 
whatever arguments may be put forth concerning the 
merits and demerits of these two systems as they thus 
stand side by side inviting comparison, this conclusion 
cannot be gainsaid, that there is no such fundamental 
difference between the jurisdiction of the different 
courts, no such difference in the questions of fact 





brought before them in civil suits as to produce any 
essential or necessary difference in the methods by 
which either tribunal must proceed to ascertain con- 
troverted facts. 

In point of law therules of evidence are in general 
the same in the different classes of judicatories. This 
being so, it can scarcely be possible in the nature of 
things, when the wide difference in the character and 
experience of the triers of the facts in these two classes 
of judicatories is considered, that the results achieved 
by those of one class are not better than the results 
achieved by those of the other class. That is a propo- 
sition which public opinion ought to face and consider. 
Now if the results, or in so far as the results of trial 
by judge are better than the results of trial by jury, 
the good of society requires that trial by judge be ex- 
tended and that trial by jury be curtailed. On the 
other hand, if the results of trial by jury are better 
than those of trial by judge, the good of society re- 
quires that trial by jury be extended and that trial by 
judge be curtailed. The system which a sufficient ex- 
perience has shown to be better than the other ought 
to displace the other. If the voice of the bar could de- 
termine the matter, there is scarcely a doubt what 
that voice would be. 

In those States where, except in certain proceedings» 
a choice is given to litigants to bring their actions in 
chancery or at law, as for instance, in the State of 
Tennessee, the courts of law are neglected and the 
courts of chancery are overrun. Trial by judge is a 
favorite mode of trial by good lawyers, and trial by 
jury with poor lawyers, with disingenuous lawyers, 
with lawyers who resort to low subterfuges and to un- 
conscionable means of obtaining the desired result in 
a pending litigation. A litigant who has a good cause, 
which he feels sure is founded in justice, will generally 
prefer to submit it to a judge of candor and reputation 
than to submit it to the accidents of a jury trial. If 
the grounds of the popular affection for trial by jury 
were analyzed, it is believed that the most substantial 
reason for preferring this tribunal is that there is in 
every community a class of people who do not favor a 
rigid execution of the laws. They love the jury sys- 
tem, because this mode of trial is a negative upon the 
execution of the laws in what are deemed to be hard 
cases; because it is asort of popular pardoning power, 
where twelve men, in violation of their oaths, may 
render a verdict against the law and the evidence. 
This affectionate regard for jury trial is most conspic- 
uously displayed in cases where murder is committed 
to avenge wrongs done against family or domestic 
honor, and where, according to a loose public judg- 
ment, no punishment ought to be _ inflicted, 
although the crime is denounced by the law of the 
land. Instead of committing the dispensation of par- 
don exclusively to the executive, where it is lodged by 
the Constitution, it is by this system committed also 
to twelve men of the neighborhood, who dispense it in 
violation of the oaths which they take at the com- 
mencement of the trial. If may well be believed that 
if the reason, why so many continue to prefer this 
clumsy and otherwise unsatisfactory mode of ascer- 
taining the facts in litigation, were carefully analyzed, 
one reason would be found to be that the trial by jury 
is a popular negative upon the execution of the laws. 
This reason is never expressed in so many words, but 
it is continually implied by eulogists of the system in 
the statement that in every period of English history 
the jury has been found a bulwark against executive 
tyranny. That isno doubt true. The jury has been 
found a bulwark against executive tyranny in former 
times, and it has been found a bulwark against execu- 
tive effort in later times to enforce the laws. In our 


system of government, Federal and State, where the 
powers of government are carefully divided, where the 
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executive power is committed to magistrates chosen 
for short periods of time, whose duties are defined by 
written constitutions and checked by a powerful judi- 
ciary, the necessity for upholding this species of trial 
upon the idea that it is a bulwark against executive 
tyranny does not in fact exist. 

Such are the arguments against the system. On the 
other hand, we are confronted with the fact that the 
institution has been established for many ages, is 
grounded in the affections of the people, gives them 
an interest and an insight regarding the workings of 
their government, is a bulwark against the partiality 
of judges, and generally does lead to just verdicts 
when held before competent judges. 

These observations are made, not with any expecta- 
tion that trial by jury, even in civil cases, will be done 
away with in ourday. It is not possible now, it may 
never be possible, even in such cases, to discontinue it 
altogether. But the observation may be useful in 
considering the formation of the jury and the regula- 
tion of its functions, and those of the judge, and in 
limiting the cases in which it may be required; in all 
which respects the different States do now very much 
differ. 

Insome of the New England States the jurors for 
both the grand and trial juries are chosen annually in 
the town meeting, and are generally persons of some 
training for such a function. In other States the list 
commonly includes the greater portion of males of full 
age. The exemptions which may be claimed are many 
in number. It so happens therefore, that what with 
the admissions and what with the exemptions, juries 
do not in general consist of the citizens best qualified 
for the service. If there besuch diversity in the qual- 
ifications of juries in the different States, there is 
greater in the regulation of their functions. The 
English system rests upon the idea that it is the office 
of the judge to declare the law and the office of the 
jury to find the facts. But at the same time the in- 
experience of the jury is aided by the experience of 
the judge, in so far that the judge not only declares 
the law to them, but he sums up the evidence and 
gives them his opinion of its weight and bearing, cau- 
tioning them at the same that they are not bound by 
his opinion, except as to questions of law; in other 
words, under this system it is the office of the judge 
to instruct the jury as to the law, and it is his privi- 
lege to advise them asto the facts. Where this prac- 
tice exists, a judge of candor and ability, who attends 
to the evidence given upon the trial, will have little 
difficulty in bringing the minds of the jury to a just 
result. 

This practice exists in the courts of England, in the 
courts of some of the older States of the American 
Union, and in the courts of the United States. Ifthe 
jury system is to retain any of its ancient favor, the 
power of intelligent and experienced judges to con- 
trol its workings, so as to secure just results, must be 
maintained, where it still exists,in full force and 
vigor, and restored where it has been curtailed or de- 
nied. But in the courts of many of the newer States 
of the Union the judge is prohibited by constitutional 
ordinances or by statutes from giving the jury the 
benefit of his opinion upon questions of fact. In some 
States the law has gone even beyond this. The judge 
is prohibited from summing up the evidence, lest in 
doing so he should give to the jury intimations of his 
opinion as to what their verdict should be. Nay, more, 
heis prohibited from charging them orally, but is re- 
quired togive them instructions in writing, and in 
one State at least the law has gone to the extreme of 
requiring the judge to charge the jury in writing be- 
fore the counsel argue the issues of fact tothem. In 
that State the judge delivers a hypothetical written 
charge, composed in most cases of paragraphs handed 








to him by either counsel, though he has the power to 
draw written instructions of his own motion. These 
instructions are read to the jury, are then handed to 
them and are taken by them to their room upon their 
retirement to consider of their verdict. 
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SHALL THE PATENT LAWS BE REPEALED? 
Y virtue of the constitutional provision, patent laws 
have been enacted since 1793, ‘‘to promote the 
progress of science and useful arts.’” When these pat- 
ent laws cease to accomplish that result, it then needs 
no argument to prove that those laws should be re- 
pealed. 

Very much can be said in favor of arepeal of the 
patent laws of the United States. In America the 
reasons for the repeal of the patent laws have never 
been fairly considered. In fact, those persons who are 
interested in patent monopolies, as they now exist in 
the United States,have heretofore been able to so com- 
pletely control the avenues to public opinion, that “the 
other side’? has never been heard. In the public 
mind there is a great deal of mystery and sanctity 
about letters-patent for inventions. 

For instance, the public is continually told that 
patents are property just as much as houses and lands 
are property. As a matterof fact this statement is 
not correct in any particular whatever. Patents are 
wholly the creatures of Federal statutes. But a man 
has anatural right to the property he earns. No just 
law could ever deprive him of that property without 
compensation therefor. This doctrine has always re- 
ceived the universal assent of all nations, peoples and 
tribes. 

But about patents for inventions, there is such a 
multitude of practices in the patent office and in the 
Federal courts that openly defy both law and justice, 
that practically a poor man, with law and right and 
justice wholly on his side, stands no chance whatever 
of securing his statute rights, provided he is opposed 
by wealth, individual or corporate. This is a very 
strong statement, Iam well aware; but I am quite as 
well aware that it is literally true, without exception. 

A patent simply and only guarantees toa man a 
chance to sustain his patent in the courts. If the 
owner of a patent happens to be a poor man, and the 
infringer happens to be a rich man, the patent own- 
er’s ‘‘chance”’ is reduced to almost nothing. Suppose 
here in Boston a mau has obtained a grant of letters- 
pateat for an invention; we will suppose that it is 
really a valid patent, such as would be so determined 
by the Supreme Court of the United States, if it could 
ever reach that tribunal. 

The owner of the patent is a man of limited means, 
owns his shop or little factory, and owns the house he 
lives in, and has no other property. His patent inven- 
tion is a very simple thing; but is universally used in 
every family. The patentee is now in the second year 
of the life-time of his patent, and has now every 
chance of securing to himself a handsome competence 
during the remaining fifteen or sixteen years of the 
life of his patent. 

But arich manufacturer thinks that the patent mo- 
nopoly of the poor man would bea good thing for him 
to own. It would be profitable, and much more, it 
would help to create a market and sales of his numer- 
ous other goods in that general line. The rich manu- 
facturer offers the poor man $5,000 for his invention. 
The poor man refuses, and replies that he can make 
over $100,000 in the enjoyment of his patent monopoly. 
The rich man advises the poor man that he cannot en- 
force his patent rights in a court of justice, and that 
he must be contented to take what the rich man is 
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willing to pay, or lose all his property, patent rights 
included. 

The poor man has given his best years to the service 
of his country as a common soldier to uphold the laws, 
and naturally he feels indignant at the thought that 
the laws are practically silent to everybody, but the 
rich. 

He sues the rich manufacturer in the usual way for 
infringing his patent. After several months’ delay the 
matter comes before the court for argument on a mo- 
tion for a preliminary injunction. The court reserves 
its decision, for six months, a year, and I know of one 
case in a neighboring State where a judge reserved his 
decision forfour long years. In the meantime the 
rich manufacturer continues his bold infringements, 
running his machinery twenty-four hours a day, by 
relays of fresh help. He graduates his prices so as to 
just undersell the poor man, and thus drives the poor 
man out of the market. Nine months after hearing 
the argument on his motion for an interlocutory in- 
junction, the judge announces his opinion granting the 
injunction prayed for. 

But the business of the poor man is gone. He must 
now recover it. The influence of the rich infringer’s 
action has induced many other irresponsible infring- 
ers to flood the market with the goods made under 
his patent. Still the poor man goes bravely on, bor- 
rows money from his industrious friends, who like 
him are persons of narrow means, in order to carry on 
his suit. Many months are consumed by the defend- 
ant in taking volumes of testimony, most of which is 
absolutely unnecessary and entirely irrelevant and 
useless. This testimony has been taken for use at the 
final hearing on the merits of the patent itself. But 
before the time for the final hearing arrives, the com- 
plainant discovers that the rich defendant is boldly 
violating the preliminary injunction forbidding him 
to make, use, or sell the invention protected by the 
patent. The rich man has thus been secretly under- 
selling the poor man. Then the poor man learns, for 
the first time, the secret of his inability to recover his 
trade. 

The attorney for the poor man advises his client to 
commence at once proceedings for contempt against 
the rich infringer and violator of the injunction. 
Complainant’s lawyer honestly and truly advises his 
client that the law is here clear and well settled that 
the defendant will be obliged at least to disgorge his 
stolen gains and profits. The matter is referred toa 
master to determine those gains and profits. After 
many months the master finds that defendant has 
made several thousand dollars in violating the injunc- 
tion. Under section 725 Revised Statutes, the judge 
fines him to the amount of those profits, but refuses to 
allow any costs to complainant. 

The wife of the poor complainant now lies dead ina 
distant city, whither he goes to perform the last sad 
rites. Inthe meantime the rich defendant (being a 
very dishonest man) divests himself of all his prop- 
erty. He now refuses to pay the fine imposed, where- 
upon the judge orders his committal to jail till he pays 
the fine. Inthe absence of the poor complainant and 
his lawyer, after afew days incarceration, the judge, 
by an entirely ex parte proceeding, orders the dis- 
charge of the prisoner, on his taking his simple, un- 
supported oath that he has no property exceeding $20, 
in the form of Massachusetts Poor Debtor Oath, ap- 
plicable to civil matters only. See Hendrysv. Fitz- 
patrick, 19 Fed. Rep. 810. The injunction meantime is 
still in force, and is in force to this day. Strange as 
it may seem this is no fancy picture, but is the cool 
assumption of power by oneof the most eminent 
judges of the United States, which assumption of 
power has practically repealed the very patent in fa- 





vor of which he granted an injunction still in force. 


In the meantime the case comes up for final hearing. 
The printing of the whole record, the voluminous tes- 
timony for defendant as well us brief testimony for 
complainant, the clerk of the court estimates will cost 
$5,000 (not an unusual cost). 

But the poor complainant tells his lawyer that he 
cannot possibly raise so much money, but offers to 
print his own side at a cost of $150, and complainant’s 
lawyer asks the court to order the defendant in con- 
tempt to print his own testimony. The court refuses 
todo so, and says that the ancient rule of the court 
(made in 1842) as to printing cannot be changed. On 
motion of defendant in contempt complainant is given 
sixty days in which to print the whole case, includ- 
ing testimony on both sides, or the suit will be dis- 
missed. 

This is a sample of the trials and difficulties of a poor 
inventor in his endeavors to sustain his patent ina 
court of justice. Inall material points it is substanti- 
ally true in the case above cited. But that case isa 
much stronger case than I have pictured. The mono- 
poly there is a small one, worth only $10,000 to $15,000 
per year. 

The Federal courts are perfectly free to any poor 
man as well as to any rich man toenter. But woe be 
to the man who enters therin, unless he is plated with 
gold. Theimmeunse cost of printing is the chief cost 
in patent suits. Under section 823 Revised Statutes, 
this is absolutely prohibited from being taxed as 
costs; yet in defiance of the statute, the court goes 
straight on and taxes printing as costs against the los- 
ing party allthe same. And in the language of an 
eminent New Yorker (now dead), ‘‘ What are you go- 
ing to do about it?” 

Now these are some of the trials of a poor patentee 
in sustaining his patent in the courts. But the cata- 
logue is by no means exhausted. 

In the patent office, before the inventor gets his 
patent, the inventor has quite as hard a time, provid- 
ing his invention is known to be worth any thing, and 
the moneyed influence is desirous of thwarting his ap- 
plication for a patent, or is desirous of stealing his in- 
vention outright, and having the patent granted in 
the name of somebody else, no matter whom. 

The corruption and trickery practiced heretofore in 
the United States patent office finds no parallel in any 
other department of the government; I speak ad- 
visedly, and of what I[know. And yet there are men 
and examiners inthe United States patent office who 
are above even suspicion. Even they cannot ignore 
the pressure of those who have the influence to de- 
prive them of their office, ifthat end is desired. 

Some yearsagoI knew of a United States Senator 
who left his place in the Senate to arguea very im- 
portant case before a patent commissioner who had 
been appointed solely by that Senator's power and 
influence. Of course that senator would wiu his case 
every time under such influences. 

But this subject so enlarges that I must cut thie 
article short before I have reached the ground I was 
aiming for, and reserve that for another article. 

One thing is certainly learned, and that is that the 
patent laws are for the rich mainly, almost wholly. 

Perhaps there may bea remedy; if there is auy rem- 
edy, it is not in tinkering the laws any more. 

The remedy must first bein the strict, faithful and 
impartial administration of the patent law. Laws are 
useless unless faithfully administered. 

However in any event, the inventor, at the present 
time, will hardly, it would seem, be benefited on the 
whole by any patent law; vast amounts of money are 
constantly being spent on idle, wildgoose schemes. 
Many men of great ability waste years of very useful 
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and valuable time in ill-considered projects. To be 
sure, much of this valuable time and money might 
have been saved; but for the complete and total igno- 
rance of the patent law by these’capitalists aud invent- 
ors. 

Ihave in mind now a most successful attempt of 
moneyed influence to support an alleged invention by 
a patent in which there is not evena hint of the inven- 
tion itself, much less defined in such clear and certain 
language as the well settled law absolutely re- 
quires. 

I will not explain further, just at this time, lest I 
* tread on somebody’s toes.’’ Butifeverthe “inside 
history ’’ of the patent office and court proceedings in 
this most remarkable case is made public, it will startle 
the civilized word, for there have been “millions in 
it,’ in very truth. 

Nine-tenths of all granted patents don’t return the 
costs of the grants. The other tenth runs the gauntlet 
of the Federal courts, only when the rich, the power- 
ful and the influential handle the matter. 

Does this tend to *‘ promote the progress of science 
and the useful arts,’ as advised by the Constitu- 
tion? 

Can there be but one answer? 

If lremember rightly it was incase of Hendrie v. 
Sayles, 28 N. Y. 546, that the Supreme Court of the 
United States say, substantially, that just at the time 
when wanted by the public, the proper invention 
comes before the public, and not only that, but several 
or many inventors, at about the same time, in widely 
separated sections, devise and produce the article 
itself, so that it seems difficult, if not impossible to 
determine who the real inventoris. And not unfre- 
quently the real inventor is deprived of the real honor 
and profit of the invention by the fraud or trickery in 
patent office and court of some pretender, cupyist or 
pirate who has the money bags behind him. 

Joun McCuay PERKINS. 

Boston, Aug. 21, 1886. 


————_>___—_— 


DEEDS OF TRUST FOR DEBT— PURCHASE BY 
GRANTOR UNDER FORECLOSURE OF 
EARLIER DEED— TITLE AC- 
QUIRED—MARRIED WOMAN. 

MISSOURI SUPREME COURT. 

APRIL TERM, 1886, 

PLUM v. STUDEBAKER. 

A married woman owning land not held to her sole and 
separate use, for the purpose of securing debts of other 
persons in conjunction with her husband, executed two 
deeds of trust upon it, the second of which was expressly 
made subject to the first. She did not undertake to bind 
herself personally to pay either of the debts. There was 
a sale under the first deed of trust, and some time after- 
ward she bought the land back from the purchaser at this 
sale. Held, that she took it discharged of the lien of the 
second deed of trust 

Buack, J. Thisis an appeal from a decree of the 
Johnson Circuit Court enjoining the defendants from 
selling the property in question under their deed of 
trust. 

On the 23d of April, 1879, H. C. Betts and Amanda, 
his wife, made a deed of trust to Cope to secure a debt 
of 39,000 due from W. H. Betts & Co. to Mary Ather- 
ton. This firm was composed of W. Il. & J. J. Betts, 
and they and their wives also joined in the deed, which 
conveyed the ten oreleven acres of land here in ques- 
tion, owned by Amanda, and a storehonse and two 


outlots not owned by her. In March, 1881, the same ] 








grantors made another deed of trust on the same prop- 
erty to secure a debt of H. C. Betts & Sons, due tothe 
defendants, the Studebaker Bros. This deed on its 
face is made subject to the prior one, and is the deed 
under which the sale was about to be made. There- 
after, and in September, 1881, W. H. Atherton, who 
represented the Mary Atherton debt, purchased the 
whole of the property at the trustee’s sale under the 
first deed of trust for $6,155, paying for the property in 
question the sum of $250. Subsequently and in the 
same month, Atherton, by warranty deed, conveyed 
the ten acres in question to Amanda Betts for her sole 
and separate use at the price of $1,156. In October, 
1882, Amanda Betts sold and conveyed the property 
to the plaintiff, Plum, who paid therefor the full value. 
These deeds and deeds of trust were put to record at 
their respective dates. 

Whatever rights the defendants as second: mortga- 
gees have must be determined from the face of the re- 
corded deeds, for there is no evidence in the case 
which impeaches the fairness of any of the deeds or 
sales through which the plaintiff derives his title. The 
claim of the defendants is and must be that when 
Amanda Bates acquired the property back from Ath- 
erton, the purchaser under the first deed of trust, their 
deed of trust became a subsisting charge on the prop- 
erty, and continued such as against Plum. 

The general rule is stated in Jones Mort., § 1887 (3d 
ed.), as follows: “A mortgagor may purchase ata sale 
under his own mortgage, but if he has given a subse- 
quent mortgage upon the same property, his purchase 
willnot defeat this, but will operate for the benefit of 
it in the same way as a discharge or a transfer of the 
mortgage to himself.” 

In Hilton v. Bissell, 1 Sandf. Ch. 407, B. purchased 
the premises subject to two mortgages, both of which 
he assumed to pay. Thesenior mortgagee foreclosed 
his mortgage, making the junior mortgagee, the mort- 
gagors and B. defendants. B. became the purchaser 
at the sale for the amount payable on the first mort- 
gage under the decree of foreclosure. The second 
mortgagee subsequently sought to foreclose his mort- 
gage, and B. set up his purchase under the first fore- 
closure sale, and claimed to hold the premises dis- 
charged of the second mortgage. This plea the court 
disallowed, and said, looking beyond the form through 
which B. effected the arrangement, it was a payment 
of the first mortgage; that he was bound by his cov- 
enants to make such payment, and would not be per- 
mitted to take advantage of his own wrong, and that 
he would be considered the owner of the land subject 
to the second mortgage. The cases of Tompkins v 
Halstead, 21 Wis. 118, and Steger v. Mahone, 24 N. J. 
Fq. 426, are like Hilton v. Bissell. In all these cases 
the purchaser of the equity of redemption had assumed 
and agreed to pay the mortgages as a part of the con- 
sideration of the purchase. Soin Olter v. Vaua, 6 
DeG. M. & G. 638, it was the debtor himself, as well as 
mortgagor, who sought to defeat the second mortgage 
by a purchase indirectly under a power contained in 
the first mortgage. 

In some of these cases, as also in Thompson v. Hey- 
wood, 129 Mass. 401, there was also an element of 
fraud on the part of the purchaser under the first mort- 
gages. Taking nospecial account of this element of 
fraud in those cases, and which is not found in the 
case at bar, still the present case is essentially differ- 
ent from them. Here Amanda Betts did not under- 
take to pay the debts secured by either of the deeds of 
trust. They were the debts and obligations of other 
persons, and in no event could she be held liable for 
their payment. She made no such undertaking, ex- 
press or implied. She being a married woman, and 
the property being her general estate, she was not lia- 
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ble on any covenants contained in the second deed of 
trust with respect to the title to the property, if any 
there had been. But the second deed of trust was in 
express terms made subject to the Mary Atherton 
deed of trust. She owed no contract duty to the de- 
fendants to pay off the first deed of trust,and we see 
no reason why she might not have become the pur- 
chaser at the trustee’s sale under the first deed of 
trust, and have thus acquired the property discharged 
of the lien of the second deed of trust. 

But in this case the transaction stands on still firmer 
grounds, for under our system of deeds of trust, the 
trustee’s sale operated as a complete foreclosure, and 
cut off the second deed of trust as completely as if 
there had been a decree of foreclosure with all the par- 
ties before the court. Atherton got a perfect title as 
against the defendants, and it was entirely competent 
for Amanda Betts to acquire that title, for she owed 
no duty inconsistent therewith. Plum took the title 
freed from any lien, legal or equitable, of the second 
deed of trust. 

In Otter v. Vaux, supra, it was said if the purchase 
had been strictly from a third person, who had for 
himself purchased under the power contained in the 
first mortgage, that might give rise to a different ques- 
tion. It wasthere contended that the purchase by 
the mortgagor should be treated as a purchase froma 
stranger, and that contention gave rise to the sugges- 
tion. 

In Episcopal Church v. Mack, 93 N. Y. 488; 8. C., 17 
Cent. L. J. 372, the church owned the lot subject to a 
mortgage to Bell, and then sold the same to Mack, re- 
serving an easement in the lot for light and air to 
their adjoining property. Mack had assumed to pay 
the mortgage, and sold the property to his wife 
through athird person, but without any liability on 
her part to pay the mortgage. Upon the foreclosure 
of the mortgage she became the purchaser, and it was 
held she acquired the title divested of the easement to 
which the property was subject in the hands of the 
husband. The mortgage sale was made under a stat- 
ute which provided that the deed should vest in the 
purchaser ‘‘the same estate (and no other) that would 
have vested in the mortgagee if the equity of redemp- 
tion had been foreclosed.” 

The effect thus given to such asale is not materially 
different from that which is to be accorded to sales 
under deeds of trust. We have held, where by the 
terms of an ante-nuptial contract the wife took an es- 
tate in fee in her husband’s lands in lieu of dower, and 
after marriage he satisfied a mortgage which existed 
upon the land at the date of the ante-nuptial contract, 
with money raised by a new mortgage, that the wife’s 
estate was discharged from the first mortgage. <Ang- 
lade v. St. Avit, 67 Mo. 434. 

While these authorities are not decisive of the ques- 
tion in hand, we think they ina general way support 
the conclusions before announced in thiscase. There 
being no other question here for consideration, the 
judgment is affirmed. 

All concur. 

MASTER AND SERVANT —JINJURY TO SERVANT 
—MASTER DIRECTING WIT KNOWLEDGE 
OF DANGER. 
MASSACHUSETTS SUPREME JUDICIAL COURT. 
JULY 3, 1886. 


HALeEY v. CASE. 
Plaintiff, a servant in defendant's employ, had driven a load 
of hay to defendant’s barn, when he was personally di- 
rected by defendant to drive through a gateway for the 





purpose of unloading. In doing so, plaintiff was struck 
by a sign over the gateway and injured. There was evi- 
dence tending to show that defendant was familiar with 
driving such loads through the gateway, and that the 
plaintiff-was not; thatit was not apparent to the plaintiff 
from his position, and while managing the horses, that he 
could not drive through with safety, and that the defend- 
ant fromhis position had a better opportunity than plain- 
tiff of personally observing the fact. 

Held, that the questions of negligence and of defendant's lia- 
bility were properly left to the jury. 


CTION of tort to recover damages for personal in- 
juries. The plaintiff, on the day of the accident, 
was inthe employment of the defendants, and had 
driven a two-horse caravan, loaded with hay, from 
Boston to defendant’s stable, and was undertaking to 
back up his team to defendant's stable abutting on 
Perry street, for the purpose of unloading it. Perry 
street rises somewhat ina grade from the defendant’s 
stable to the end of the street, across which is a gate- 
way with the sign of James Mead & Son over it. 

The defendant Dodge assumed the personal direc- 
tion and control of the plaintiff in determining where 
the team should be driven for the unloading of the 
hay, and while driving through the gateway under the 
sign which had on it the name of James Mead & Son, 
the plaintiff was struck in the back by the sign and in- 
jured. 

The jury returned a verdict for the plaintiff, and the 
defeudants alleged exceptions. 


W. Gaston and J. F. Dore, for plaintiff. 
R. M. Morse, Jr., and B. E. Perry, for defendants. 


FIeLp, J. It is not denied that if Dodge was per- 
sonally negligent in giving directions to the plaintiff 
in the performance ef his work, and if the plaintiff 
used due care, both the defendants are liable. Ash- 
worth v. Stanwix, 3 Ell. & Ell. 701. As the plain- 
tiff was of full age and an experienced teamster, if the 
danger of driving the horses with the van under the 
gateway was well known to him, he cannot recover. 
although he was acting under the immediate personal 
direction of Dodge. The fear of the plaintiff that he 
would be discharged from his employment if he did 
not obey the orders of Dodge, his employer, would not 
justify him in running arisk which was well known to 
him, and then if injured, in recovering damages from 
his employer. Russell v. Tillotson, 140 Mass. 201; 
Taylor v. Carew Manuf. Co., id. 150; Leary v. Boston 
& Albany R. Co., 139 id. 580; Moulton v. Gage, 138 id. 
390; Williams v. Churchill, 137 id. 243. 

The principle is said to be that ‘‘ where the servant 
has as good an opportunity as the master of ascertain- 
ing and obviating the danger for himself, he will have 
no recourse against the latter.’’ Frazer Trustee & 
Serv. (8d ed.) 186; Woodland v. Metropolitan District 
Ity. Co., 2 Exch. Div. 384; Ogden v. Rummens, 3 F. & 

. 751. 

From the testimony it was competent for the jury 
to find that the defendant Dodge assumed the per- 
sonal direction and control of the plaintiff in deter- 
mining where the team should be driven, and that he 
was familiar with the practice of drawing loaded vans 
under the gateway ; that the plaintiff had never driven 
under the gateway before; that the danger was not 
obvious from the place where the plaintiff started his 
team, in any such sense that it was not a reasonable 
opinion, from observation at this place, that he could 
drive through the gateway in safety; that the plain- 
tiff's attention was necessarily chiefly devoted to the 
management of the horses, and that he did not dis- 
cover the danger until it was too late to save himself; 
and that the defendant had better means of observa- 
tion and of seasonably appreciating the danger, and 
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either did not warn the plaintiff at all or warned him 
when it was too late. On such findings we cannot say 
that the plaintiff was not in the exercise of due care or 
that the defendant was. The test is not only what 
each knew, but what each reasonably ought to have 
known concerning the risk; and we cannot say that 
identically the same duty rested on the servant and 
on the master, seasonably to ascertain the extent of 
the danger involved in performing the work in the 
manner ordered by the master. If the master person- 
ally interferesin the performance of work, and in con- 
sequence of his negligence a servant is injured, the 
master is liable, unless the carelessness of the servant 
isadefense. Roberts v. Smith,2 H. & N. 213. And 
when the master undertakes to direct specifically the 
performance of work in a particular manner, we can- 
not say as a matter of law that the servant is not jus- 
tified inrelying to some extent upon the knowledge 
and carefulness of his employer, and in relaxing some- 
what the careful examination and vigilance which 
otherwise must be incumbent upon him. The ser- 
vant’s attention must be principally directed to the 
performance of the work in the manner in which he is 
ordered to perform it, and he may be ina less favora- 
ble position to see and judge of the surrounding dan- 
gers, and when he is suddenly called upon to perform 
a piece of work in a particular manner, under the eye 
of his employer, he may not reasonably have time for 
the most careful observation. 

This court has perhaps recognized that the servant 
may put some reliance upon the master when he as- 
sumes controlof the work and gives specific orders, 
and then there is not precisely the same obligation 
resting upon each to ascertain what the dangers are. 

In Coombs v. New England Cordage Co., 102 Mass. 
572, 585, although the case was decided on the ground 
that the servant was incapable of understanding and 
appreciating the danger to which he was exposed, and 
that the employer set him to work without properly 
instructing him in regard to his work and the dangers 
attending it, the court say: ‘‘Some allowance should 
be made for his youth, his inexperience in the busi- 
ness, and for the reliance which he might have placed 
upon the directions of his employers.” 

In Atlas Engine Works v. Randall, 100 Ind. 293, it is 
said that “if the attention of the appellee had been, as 
in the Massachusetts case, withdrawn from the source 
of danger by the requirements of his employment, the 
case would involve cousiderations which are conspicu- 
ously absent.” 

Keegan v. Kavanaugh, 62 Mo. 321, is the case of a hod 
carrier, who in obedience to a positive order of his 
master went down to build a stone wall at the foot of 
anembankment of earth, which was not shored or 
propped, and which fellupon the plaintiff. The court 
say that “if the risk is such as to be perfectly obvious 
to the sense of any man, whether servant or master, 
then the servant assumes the risk,’’ but that ‘‘ the su- 
perior information of the master was relied on, and 
his better means of information as to the character of 
the ground,”’ and a verdict for the plaintiff was sus- 
tained. 

In Lee v. Woolsey, 20 Rep. 469, it is said that “If an 
employee is in haste called upon to execute an order 
requiring prompt attention, he is not to be presumed 
necessarily to recollect a defect in machinery, or a par- 
ticular danger connected with his employment, so as 
to avoid it.” 

The plaintiffin this case was an experienced team- 
ster, but he may not have had the same experience as 
the defendant Dodge of the probability of driving 
safely the loaded van under the gatewuy. The more 
important matter however is that he might not have 
had the same opportunity of estimating the danger, 
and from his employment he was required to devote 





his attention principally to the management of his 
horses, while his master had assumed the responsibil- 
ity of directing where the plaintiff should drive, and 
was free to observe carefully all the dangers which 
the plaintiff incurred in executing his orders. We 
think that the requests for instructions were properly 
modified by the consideration of the fact that the 
plaintiff was acting in the presence and under the di- 
rection of one of the defendants, who was bis master. 
If the charge in this respect is not so definite as 
might be desired, it was not erroneous or misleading. 
Exceptions overruled. 





TENANCY — BY WIDOW, OF HUSBAND'S HOME- 
STEAD—LIABILITY TO REPAIR AND 
PAY TAXES AND INTEREST. 
NEW JERSEY COURT OF CHANCERY. 
SPINNING V. SPINNING.* 

A widow in possession under the second section of the stat- 
ute concerning dower, giving her the right to hold her 
husband’s homestead until her dower is assigned, is not a 
tenant for life, and is not therefore bound to keep down 
interest on an incumbrance, and to pay taxes and to 
make necessary annual repairs. See 23 Eng. Rep. 788; 25 
id. 724; Boone Real Prop., § 38; 138 Mass. 434, 


()* final hearing on billand answer, and proofs taken 
in open court. 


Franklin M. Olds, for complainant. 
Samuel HH. Pennington, for the widow. 


VAN FLEET, V. C. The only question in dispute in 
this case is, whether a widow, who remaing in the 
house of her husband after his death until dower is as- 
signed, is while soin possession subject tothe duties 
of a tenant for life, that is, bound to keep down the 
interest on incumbrances, to pay ordinary taxes and 
to make necessary annual repairs? It is well settled 
that these burdens must be borne by a life tenant. 1 
Wash. Real Prop. 96, 7 25, 25a; 115, 7 31; 1Story Eq. 
Jur., § 488. Anda tenant in dower, like other life 
tenants, is subject tothem. 4Kent Com. 75; 2 Serib. 
Dow. 752. This obligation has been extended in this 
State so as to make it the duty of a person entitled to 
the interest of a fund for life to pay the tax assessed 
against the principal of the fund. Holcombe v. Hol- 
combe, 12 C. E. Gr. 473; 8. C. on appeal, 2 Stew. 597. 
The reason assigned for imposing this duty on the per- 
son entitled to the interest is stated as follows by Jus- 
tice Van Syckel: ‘So longas the life tenant enjoys 
the entire produce of the fund, he should be required 
to keep down the taxes on it, otherwise the fund itself 
must become impaired, and the entire burden be 
thrown upon those who take the fund at his death.” 

The obligation of a widow to perform the duties of a 
life tenant while in possession under the statute is 
put upon the ground that the right given to her by 
the statute is in substance alife estate. Unless this 
position can be maintained, it is admitted she ought 
not to be held liable to the duties of a life tenant. 
Other tenants, such as tenants for years, from year to 
year, and at will, arenot inthe absence of a contract 
to that effect, subject to them. They rest alone on 
tenants for life. The widow's right is given by these 
words: ‘That until dower beassigned to her, it shall 
be lawful for the widow to remain in and to hold and 
enjoy the mansion house of her husband aud the mes- 
suage or plantation thereto belonging, without being 
liable to pay any rent for the same.’’ Rev. 320, § 2. 


* 6 East. Rep’ r, 180. 
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The purpose of this provision, as it seems to me, is to 
confer aright of possession similar to an estate or 
tenancy at will, rather than to create a life estate. The 
language employed is manifestly much more appro- 
priate to raise a right of that kind than for the crea- 
tion ofa life estate. The first and most important 
provision of the statute, it will be observed, is that 
the widow can only remain in possession until her 
dower is assigned. When that is done her estate ceases 
and her right is gone. Either she or the heir may have 
her dower assigned. She may also surrender her pos- 
session atany time. So that the duration of her right 
depends entirely upon the will of herself and the heir, 
and like other tenants at will, herright may be deter- 
mined at any time, either at the will of the person in 
possession or the person entitled to the reversion. It 
is true her occupation may be lengthened out to the 
end of her life, and she may thus enjoy what is equiv- 
alent to a life estate, but her possession can only have 
that duration when such is the joint will of herself 
and the heir, and such may be the extent of the dura- 
tion of a tenancy at will in any case where the parties 
to the demise so desire. 

Judicial opinion is not entirely uniform as to the 
nature of the right given by this and similar statutes, 
Under a statute substantially similar to ours the Su- 
preme Court of Illinois have held that a widow, while 
in possession, is bound to pay taxes and keep the prem- 
ises in repair. Wheeler v. Dawson, 63 Ill. 64. They do 
not however place her liability on the ground that her 
right is an estate for life, but on the broader ground 
that it is equitable, inasmuch as she is entitled to the 
whole produce, that she should bear these burdens. 
Thecourt say: ‘‘ Being entitled to use and occupy 
the homestead without accounting for the profits and 
gains made from it, no one would say that she should 
not, in justice and equity, pay the taxes and keep the 
premises in repair. Weare aware of no principle of 
law or equity that would impose the duty on the heir 
to pay the taxes and keep up the repairs of the farm 
for the use of the widow when she is in the receipt of 
all the rents and profits.”’ 

This view, it will be perceived, pays no attention to 
the duration of the widow’s right, nor to the object 
which the Legislature had in view in creating it, and 
entirely overlooks the fact that the law has always 
highly favored the rights of persons of this class. 
Justice Ford, in Ackermann v. Shelp, 3 Halst. 125, in 
deciding a motion to strike outa notice accompany- 
ing a pleaof the general issue, giving notice of the 
special matter which the defendant intended to give 
in evidence under the plea, said incidentally, that the 
estate given to the widow by thisstatute is a freehold 
for life, unless sooner defeated by the act of the heir; 
and Justice Elmer, in Budd v. Hiler, 3 Dutch. 43, de- 
fines her right in the same way, adding however that 
her estate may be determined either by her own act, 
or that of the heir. Thus giving, as I understand it, a 
perfectly accurate description of an estate at will. The 
widow’s possession can only endure so long as she and 
the heir so will, and either may at any time determine 
it by the mere exercise of his or her will. In the sub- 
sequent case of Wood v. Bilderbach, 1 Harr, 497, Jus- 
tice Ford, speaks of the widow’s right as a privilege, 
and such is the designation given to it by Chief Jus- 
tice Beasley, in McLaughlin v. McLaughlin, 7 C. E. Gr. 
505, and by Vice-Chancellor Dodd, in Bleecker v. Hen- 
nion, 8 id. 123. The latter says: “It is a privilege 
preceding, but in no wise preventing or impeding the 
assigument or disposal of her dower.’’ It is plain, I 
think, when we look at the language used, and also 
consider the object which the Legislature had in view 
in the enactment of this statute, that the right given 
to the widow is not alife estate, but may be accurately 
described as aprivilege in the nature of a tenancy 





at will. By Magna Charta the widow had a right to 
tarry in the chief house of her husband for forty days 
after his death, and to have maintenance for that 
period out of his estate. The object was to give hera 
home. Our statute was intended to amplify that right 
by extending her right of possession until her dower 
was assigned. The Legislature meant, undoubtedly, 
that she should hold for the additional period beyond 
the forty days, upon the same terms that she had a 
right to hold for the forty days. ‘The purpose of the 
act,” says the chief justice, in McLaughlin v. Laugh- 
lin, supra, “is obviously to provide a home for the 
widow until her dower be assigned, as well as to put 
a compulsion on the heir to make the assignment.” 

To treat her as a life tenant while she is in the en- 
joyment of a mere fugitive right, which has been given 
to her simply asa temporary provision, and to con- 
strain the heir to put herin possession of what she is en- 
titled to permanently, would serve rather to fustrate 
than effect the legislative will. And although the Leg- 
islature, in defining the terms upon which the widow 
shall hold, use the word rent, it is quite evident, I 
think, that what they meant was that she should 
hold without beiug subject to any charge what- 
ever. 

This question has already been dealt with by this 
court. 

In Cronley v. Cronley, 13 Stew. 30, the chancellor 
held that a widow while in possession, under this stat- 
ute, of her husband’s homestead, was not bound to 
keep down the interest on a mortgage thereon. This 
adjudication, of course, settled the law of this court. 
In a previous case, decided orally without argument, 
and without much consideration, and making a free 
application of the principal estate asked by Holcombe 
v. Holcombe, that he who takes the benefits of prop- 
erty should bear its burdens, held, that a widow was 
bound, while in possession, to keep down the charges 
on the land which she enjoyed. A careful examina- 
tion of the question has satisfied me that that conclu- 
sion is erroneous, and that it should be held, both ac- 
cording to principle and precedent, that she is not 
subject to that duty, 


— 


COPYRIGHT—DRAMATIC COMPOSITION—ORIGI- 
NALITY—PUBLICATION—PARTIES. 
UNITED STATES CIRCUIT COURT, NORTHERN DISTRICT 
OF ILLINOIS, JULY 6, 1886. 

ARONSON V. FLECKENSTEIN.* 

An original operetta, consisting of libretto, score, and name, 
is property at common law, whieh so far as unpublished, 
will be protected by injunction from fraudulent imita- 
tion. 

An operetta may be so far an original dramatic composition 
as to entitle it to protection as literary property, 
although it is an adaptation of an old play. 

Publication of the songs and vocal score of an operetta, with 
the name of the operetta, does not make such name pub- 
lic property. 

Suit for protection of property at common law in a dramatie 
composition ¢. g.,an operetta, can be brought only by 
the licensee of a general owner, where such licensee has 
an exclusive license for a definite period, and by the 
terms of his license is to bring all suits for the protection 
of his rights. 

Apart ownerof a dramatic composition may protect his 
property by suit against a wrong-doer. 


[* chancery. 





*28 Fed. Rep. 75. ; 
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Flower, Remy & Gregory, for complainant. 
HE. A. Otis and Frank F. Reed, for defendants. 


Buiopeett, J. The bill in this case prays an injunc- 
tion restraining defendants from producing, at the 
New Casino theater, in this city, the operetta of 
Erminie, and alleges,in substance, that in March, 
1886, complainant acquired from Harry Poulton, Wil- 
lie Edouin, and Frank Sangerthe sole and exclusive 
right to produce in the United States and Canada the 
operetta known as Erminie; that he has, at great ex- 
pense for advertising, scenery, etc., produced the 
operetta at the Casino, in New York, where it has 
met with great success; that prior to its purchase by 
complainant said operetta was the sole and exclusive 
property of Poulton; that the same was by him com- 
posed and written, and has never been published, nor 
in any manner dedicated to the public; that in April 
last complainant caused the title or name of Erminie, 
as applied to said operetta, to be copyrighted in the 
office of the librarian of Congres, in pursuance of the 
laws of the United States; that defendants, iu viola- 
tion of complainant’s rights, have advertised to pro- 
duce, and have produced, at a place of amusement in 
this city called the New Casino, the operetta of Erm- 
inie, announcing it as the ‘‘latest New York success, 
playing at the Casino, New York, and Avenue Thea- 
ter, London, to crowded houses,” etc. “This is the 
first production of Erminie outside of NewYork city,” 
ete. 

The proof from the affidavits on file shows that 
under the management of defendants Fleckenstein & 
Gunning, there was produced, onthe 26th of June last, 
and has daily been played since that time, at the place 
of amusement in this city known as the New Casino, 
an operetta by the name and titleof Erminie; that 
before its production, and before notice was served by 
complainant on the managers, it was announced and 
extensively advertised by the defendants’ managers 
of the New Casino that they would, on the 26th of 
June, produce at the New Casino ‘“!New York’s latest 
success, Erminie,” and I can have no doubt but that 
defendants intended to make the public believe that 
the operetta to be produced by them was the same as 
the one by the same title which had been produced, 
under complainant’s management, at the Casino, in 
New York city, where it had met with signal success 
and public approval. After being notified by com- 
plainant that he had the sole right to produce Erminie 
or authorize its production in this country, and’ that 
legal steps Would be taken to prevent interference 
with his rights, the defendants’ managers of the New 
Casino have modified their placards and advertise- 
ments by omitting all allusions to the New York oper- 
etta, but they still continue to play substantially the 
same piece, by the same title. 

It is admitted that before complainant acquired the 
right to the piece in this country the songs and vocal 
score had been published and put on sale in England 
and the United States, with the consent and knowl- 
edge of the owners of the composition; but it is in- 
sisted, and the affidavits filed show that the orchestra- 
tion and orchestra parts and libretto of the operetta 
have never been published. 

Defendants insist, and their affidavits tend to show 
that their operetta of Erminie, as played at the New 
Casino, isan original and new composition, the lib- 
retto of which was written by Fred. Dickson; that 
they have adopted, as they lawfully might, the songs 
and vocal score of Erminie, the music of which was by 
Jacobowsky ; and that their orchestration and orches- 
tra parts were wholly written and composed by Profs. 
Hoffman and Wheeler of thiscity; and that the or- 
chestration and orchestra parts are not copied from, 
and do not follow or imitate the corresponding parts 
of complainant’s operetta. 








It must, I think, be considered as proven that the 
complainant’s operetta is founded upon the old and 
well-known drama of Robert Macaire; but the title, 
dialogue, minor characters, scenery, and dramatic 
situations, which with the orchestration, orchestra 
parts, songs, and music, make up the operetta, seem 
to be so far different as to entitle the piece,as a whole, 
tothe claim of originality, and it is admitted by de- 
fendants that Mr. Dickson, theauthor of their libretto, 
has taken his piece almost wholly from the same old 
play. So farasI have had time to compare the two 
librettos, the defendants’ piece seems to me to betray 
an attempt to avoid copyirg the Poulton libretto; but 
many of the situations, and much of the dialogue, and 
the traits developed by his characters, would seem to 
indicate, or suggest at least that his arrangement is 
modeled upon Poulton’s. 

Defendants contend (1) that they have the same 
right as Poulton to write an operetta founded upon 
the story and incidents of Robert Macaire, and that 
they have not copied or adopted the Poulton compo- 
sition; (2) that by the publication of the songs and 
vocal score of the Poulton operetta, with the title 
of the operetta, the title has become public prop- 
erty. 

I think the proof now before the court shows that 
the name *‘ Erminie,” as applied to an operetta, origi- 
nated with the authors of complainant’s operetta; and 
that by the publication of the songs and vocal score of 
the operetta, they have not given to the public the 
right to use the name as applied to any other libretto, 
dialogue, and orchestra parts; that the publication of 
the songs only gave to the public that which was pub- 
lished, and does not authorize the use of the name as 
applied to the operetta as a whole. 

The case, as now made by the proof, shows an at- 
tempt by defendants to avail themselves of the repu- 
tation and popularity which has been achieved by the 
operetta of Erminie, as exclusively owned and pro- 
duced by complainant, by bringing outa piece with 
the same name and songs, but with colorable changes 
in the text of the dialogue and dramatic arrangement. 
The Poulton operetta, with the name of Erminie, be- 
ing so far an original composition as to entitle it to 
protection asa piece of literary property, the name 
given the composition by its author, and under which 
it has become known tothe public, became as it seems 
to me a property right, not strictly on the principle of 
a trade-mark, but because the name and literary com- 
position became blended and united, so that the name 
identifies the composition to the public, so that the 
name of this composition belongs to this complainant 
as identifying and describing his literary property,and 
as a part of the piece itself, and defendants have no 
right to profit by using this name to the injury of com- 
plainant. 

‘The law is now too well settled to require the cita- 
tion of authorities, that the playing of a dramatic 
composition is not sucha publication as makes the 
composition public property; and I think it equally 
clear that an author who has given a particular title 
or name to his composition is entitled to have that 
name protected. The proof shows that complainant 
has put his play before the public in New York city, 
and that it has there met with such approval as makes 
it probable, if not certain, that the piece will have a 
successful run in the other cities and towns of this 
country; and defendants have no right to avail them- 
selves of the merits and popularity of complainant’s 
play to draw audiences to the performance of theirs, 
even if as is claimed, their composition is a new and 
original dramatic arrangement. It isa fraud upon the 
public, as well as upon the complainant, to attempt to 
do so. 

I do not deem it necessary, for the purposes of this 
motion, to consider whether complainant has acquired 
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any additional right to the name of his piece by reg- 
istering the title with the librarian of Congress under 
the copyright laws of the United States, as I think his 
common-law rightto the name is sufficient for his 
protection. Nor do the merits of the respective com- 
positions enter into the question now before me. For 
aught [ know, oram at present advised, the defend- 
ants’ piece may be the more meritorious of the two, as 
a literary and musical composition; but the palpable 
fact now before me, by the proof, is that the defend- 
ants are endeavoring to avail themselves of the repu- 
tation made by complainant for his composition, 
by his enterprise, skill, and experience as a manager, 
and this Ido not think defendants should be allowed 
to do. 

It is also urged that complainant is only a licensee, 
and therefore cannot suein his own name. He is 
however the exclusive licensee for two years, with an 
option for an extension, and by the terms of his 
license, is to bring all necessary suits forthe pro- 
tection of his rights, and hence is, I think, the only 
one to bring suit for infringement in this country and 
Canada. 

It is also urged that the proof shows that the opera, 
as a whole, was the joint production of Poulton, Bel- 
lamy, and Jacobowsky ; the two first named being the 
authors of the dialogue, dramatic and scenic situa- 
tions and songs, and the music by Jacobowsky; and 
that complainant does not show that he is owner of 
Bellamy’s interest. The bill, which issworn to, avers 
that Poulton became the sole owner of the entire oper- 
etta, and that complainant acquired his title. But 
even if the bill and proof did not show that complain- 
ant is clothed with the control of all the interests in 
the piece, it does show that he has acquired Poulton’s 
interest, and that is enough to protect him against a 
wrong-doer. 

I have discussed the case for the purposes of the mo- 
tion for injunction mainly upon complainant’s right 
to be protected in the name; but complainant insists 
that the defendant’s piece isnot in fact an original 
composition, butfisan infringement upon the dialogue 
and dramatic arrangement of his operetta. This ques- 
tion however will be more appropriately considered at 
the final hearing, in the light of the proof as shall then 
appear. 

The injunction is allowed as prayed. 


NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL — REPORT OF COMMISSIONERS TO TAKE 
LANDS AT NIAGARA.— The appointment of commis- 
sioners by the Supreme court to ascertain and report 
the compensation to be paid owners of property 
taken by the State under chapter 336, Laws 1883, as 
amended by chapter 109, Laws 1884, to preserve the 
scenery about Niagara Falls, is analogous to the pro- 
ceeding under the general railroad act, and this court 
is concluded, by the decisions under that act, from en- 
tertaining this appeal. June 21, 1886. Jn re Commis- 
sioners of State Reservation at Niagara, etc. Opinion 
per Cnriam. 
UNDERTAKING ON APPEAL—CODE, §§ 798, 1335. 
—Where appellant obtains leave to file undertaking on 
appeal to this court, and serves notice thereof on re- 
spondent by mail on the 7th, and the latter,on the 
17th, mails a notice that he excepts to the same, and 
requires the sureties to justify, the service is properly 
made, and unless the sureties justify the appeal will 
be dismissed. June 8, 1886. Liddy v. Long Jsland 
City. Opinion per Curiam. 

CRIMINAL LAW—BAIL—DEPOSIT OF MONEY IN LIEU. 
—Section 586 of the Code of Criminal Procedure, 











providing that a defendant, instead of giving bail, 
may deposit with the county treasurer the sum 
mentioned in the order admittiug him to bail, con- 
templates that the deposit is to be made by the de- 
fendant himself and by no one else. When the de- 
posit is made by any party other than the defendant, 
it will be deemed to have been made for the defend- 
ant, and if conviction follows and a fine is imposed 
the court may, under section 598, order the fine to be 
paid out of the money so deposited, and the balance, 
if any, paid to the defendant. June 22, 1886. People 
v. Laidlow. Opinion by Earl, J. 


OFFICER— POLICEMAN — DISMISSAL FOR INTOXI- 
CATION—WAIVER OF WRITTEN CHARGES.— (1) Public 
intoxication is a crime, and one who has been con- 
victed of that offense is ineligible to the office of pa- 
trolman upon the police force of the city of New York. 
(2) A party who has been convicted of such offense be- 
ing ineligible to appointment upon the force, the com- 
missioners may, upon ascertaining the fact, summa- 
rily dismiss him. (3) The provisions of section 250 of 
the Consolidation Act, providing that no member of 
the force shall be dismissed until written charges have 
been preferred, etc., may be waived by the accused by 
appearing with counsel before the commissioners and 
preceeding to trial, without objection, upon the mer- 
its. June 22, 1886. People v. Com. of Police. Opinion 
by Earl, J. 


SETTLEMENT—NOTES— WHEN A SETTLEMENT OF AC- 
COUNTS — STATUTE OF LIMITATIONS — PLEADING.—(1) 
After the death of plaintiff's husband, defendant re- 
ceived money, notes, and accounts belonging to said 
deceased, he having been his former partner, and he 
also borrowed moneys of plaintiff, and she brought 
this action foran accounting. Defendant claimed that 
certain promissory notes given her by him amounted 
toasettlement. It did not appear that defendant had 
rendered any account of the items of moneys in his 
hands, or moneys due at the time of giving the notes, 
and it was proven that he owed her much more than 
the amount of the notes. Held, that the referee did 
noterrin failing to find that such notes amounted to 
a settlement of the accounts, and in allowing such set- 
tlement to be opened without charge of fraud. (2) 
Thejanswer set up that defendant had settled and 
paid plaintiff ‘‘for all deal, accounts, matters, and 
things he has ever had with plaintiff, and denies that 
he is indebted to her in any sum whatever, and that 
more than six years have elapsed since the matters and 
things mentioned in plaintiff's complaint, or any of 
them, have become due.”’ Held, that this was not an 
averment, in appropriate language, that six years had 
elapsed since the demands named were due. June 8 
1886. Eno v. Diefendorf. Opinion per Curiam. 


” 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISTONS. 

AGENCY — AUTHORITY OF AGENT — SALE BELOW 
PRICE.— A principal is not bound by the unau- 
thorized acts of his agent who sells goods at 
a ‘price below that authorized by the principal, 
and the latter may maintain an action of con- 
tract against a buyer, who with knowledge of the 
extent of the agent’s authority, purchases goods 
at a price less than that authorized under an agree- 
ment with the agent, for the full amotnt due for the 
goods when sold at the authorized price. There is suf- 
ficient evidence in these transactions to show that 
Norris and the defendants combined together to de- 
ceive the plaintiffs, and that this was done by means 
of a pretended contract. The defendants ordered the 
goods of the plaintiffsat a certain price, which they 
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did not intend to pay, and permitted the plaintiffs to 
charge them with the goods, and send them bills for 
the same at prices which they had agreed with Norris 
should not be paid. The plaintiffs now have the right 
to insist upon the execution of the contract which the 
defendants have by implication made. They ordered 
the goods at the minimum prices. When the goods 
arrived, and the bills with them, charging the defeud- 
ants with the goods at the prices at which they were 
ordered, they did not refuse to receive the goods, nor 
did they notify the plaintiffsof any mistake in the 
price. By remaining silent while the numerous bills 
were sent to them, they have impliedly ratified the 
sale of the goods by the plaintiffs at the prices named 
in the bills. Bearce v. Bowker, 115 Mass. 129. The 
defendants say: ‘‘Wedid not make this contract, 
although we knew that Norris ordered the goods for 
us at the minimum prices, and although we received 
the bills of the goods at the same prices at which they 
were ordered, and we have remained silent ever since; 
yet we made no agreement with Norris which we 
knew he was not authorized to make, to buy the goods 
at a less price.’’ We think that the defendants can- 
not set up their agreement for the purpose of denying 
the contract which the law says exists between them. 
They will not be permitted to take advantage of their 
own wrong for their own benefit. Hill v. Perrott, 3 
Taunt. 274; Walker v. Davis, 1 Gray, 506. The cases 
at bar are not to be confounded with Jones v. Hoar, 5 
Pick. 285; Brigham v. Palmer, ubi supra; Berkshire 
Glass Co. v. Wolcott, 2 Allen, 247; and other cases of 
that class, cited by the defendants for the purpose of 
showing that the plaintiffs cannot waive the tort and 
sue in contract unless they bring their actions upon 
the contract made by the agent, Norris, with the de- 
fendants. The cases at bar have in them an element 
which is wanting in all of the above-cited cases. It is 
this, that the defendant knew that the agent, Norris, 
had no authority to make the contract which he at- 
tempted to make with them; that the agreement be- 
tween them was a transaction to obtain the goods 
from the plaintiffs at a less price than they were wil- 
ling to sell them. It brings the plaintiffs’ case di- 
rectly within that of Hill v. Perrott, ubi supra. Inthe 
note to Jones v. Hoar, above cited, containing the 
opinion given in that case by Judge Strong in the 
Court of Common Pleas, a clear distinction is made 
between the case of Hill v. Perrott, and those sustain- 
ing the doctrine contended for by the plaintiffs. In 
that case Perrott had procured the delivery of the 
goode upon a pretended sale to one Dacosta, under the 
impression that the defendant was to be his surety, 
but the whole was a “swindling transaction” to en- 
able the defendant to get possession of the goods. 
The court held that the law would imply a contract to 
pay for the goods on the part of the defendant, and 
that he could not be permitted to control this impli- 
cation by setting up the sale to Dacosta, which he had 
himself procured, because no man can take advantage 
of his own fraud. Mass. Sup. Jud. Ct., July 1, 1886. 
Rogers v. Halden. Opinion by Gardner, J. 


CONTRACT—BY LETTER—ACCEPTANCE OF OFFER.—A 
mere uncommunicated purpose to accept an offer does 
not constitute an acceptance, and where parties are 
distant, and the contract is to be made by corre- 
spondence, the writing of a letter or telegram con- 
taining a notice of acceptance is not, of itself, suffi- 
cient to complete a contract. In such acase the act 
must involve an irrevocable element, and the letter 
must be placed in the mail, or the telegram deposited 
in the office for transmission, and thus placed beyond 
the power or control of the sender, before the assent 
becomes effectual to consummate a contract, and not 
then, unless the offer is still standing. Although the 








proposition did not, within itself, limit the time or 
manner of acceptance, it cannot be regarded as a per- 
petual one, forever open to be accepted or rejected, at 
the will of the plaintiffs. In Mactier v. Frith, 6 Wend. 
103, the rule laid down with respect to a proposal 
made by letter is that the offer continues until the let- 
ter containing it is received, ‘‘and the party has had a 
fair opportunity to answer it.’’ It has also been held 
that ‘‘aletter written would not be an acceptance so 
long as it remained in the possession or under the con- 
trol of the writer. An offer then made through a let- 
ter is not continued beyond the time that the party 
has a fair opportunity to answer it.’ Averill v. 
Hedge, 12 Conn. 423. Upon receipt of Moore & Weav- 
er’s letter the plaintiffs were bound ‘‘to acceptin a 
reasonable time, and give notice thereof, or the de- 
fendant was no longer bound by the offer.’”’ Chicago 
& G. E. R. Co. v. Dane, 43 N. Y. 240; see also Martin v. 
Black’s Ex’rs, 21 Ala. 721; Moxley’s Adm’rs v. Mox- 
ley, 2 Mete. (Ky.) 309; Minnesota Oil Co. v. Collier 
Lead Co., 4 Dill. 431; Judd v. Day, 50 Iowa, 247; Tay- 
lor v. Rennie, 35 Barb. 172; Benj. Sales, 61, note 7. 
The offer which was made was the result of corre- 
spondence through the mails, and as the dates of the 
letters indicate, they had been promptly answered and 
responded to by both the parties. Besides the letter 
containing the proposal, by its terms, enjoined an 
early reply. It closes with the words, ‘Hoping to 
hear from you soon,” etc. While the mode of ac- 
ceptance was not indicated in the letter making the 
offer, the nature of the negotiations, as well as the 
manner in which they were carried on, suggested, not 
only the desire aud necessity for an early reply, but 
also that the parties making the offer would expect an 
answer through and by the usual course of the mails. 
It has been said that “‘ where an individual makes an 
offer by post, stipulating for, or by the nature of the 
business having the right to expect an answer by re- 
turn post, the offer can only endure for a limited 
time, and the making of it is accompanied by the im- 
plied stipulation that the answer will be sent by re- 
turn post. If that stipulation is not satisfied, the per- 
son making the offer is released from it.’’ Maclay v. 
Harvey, 90 Ill. 525; Dunlop v. Higgins, 1H. L. Cas. 
387. If the plaintiffs intended to accept the proposal, 
it was their duty to have signified their acceptance, 
either through the mails, or by some equally expedi- 
tious means. The plaintiffs say that they determined 
to accept the prososition as soon as the offer was re- 
ceived, and that Mr. Harper's act in starting to Ot- 
tawa was an overt act, amounting to an acceptance. 
Every overt act caused by a determination to accept a 
proposition does not constitute an acceptance. If it 
was the intention of the plaintiffs to accept the offer, 
they could, and most likely would, have written 
Moore & Weaver a letter,which was the usual mode of 
communication between the parties aud which is 
the usual mode of accepting an offer made by 
letter. Instead of sending a letter or tele- 
gram announcing a determination to accept, one 
of them started on a business trip through 
the country, intending finally to come to Kan- 
sas, ana take the goods, which trip consumed 
almost thirty days’ time, during which time they were 
at liberty to change their purpose, and reject the pro- 
position. The mere determination to accept an offer 
does not constitute an acceptance which is binding on 
the parties. ‘‘The assent must either be communi- 
cated to the other party, or some act must have been 
done which the other party has expressly or impliedly 
offered to treat as acommunication.”’ Benj. Sales, 54. 
Kans. Sup. Ct., July 9, 1886. Trounstine v. Sellers. 
Opinion by Johnston, J. 

RECOVERY OF DAMAGES FOR BREACH — CLAIM 
TO DEDUCT NOTE GIVEN ON ACCOUNT.—G. was to print 
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a book for C. under a certain agreement. After the 
work was done C. accepted the books, but sued G. for 
damages, alleging that the book was printed on an in- 
ferior quality of paper, and a judgment of $300 was re- 
covered. C.nowasks to have his note held by G. for 

250, on which $130 is due, surrendered to him without 
his giving credit therefor on the judgment. Held, 
‘*that he who asks equity must do equity;”’ that the 
note should be surrendered upon C. giving credit for 
the $130 on the judgment. N. J. Ch., July 17, 1886. 
Crandall vy. Grow. Opinion by Bird, V. C. 


CRIMINAL LAW — GOOD CHARACTER OF ACCUSED — 
EFFECT OF.—Proof of previous good character held not 
sufficient to rebut the presumption of guilt arising 
from the possession of stolen property under the cir- 
cumstances of this case. Counsel arguing in support 
of this appeal concede that the possession of recently 
stolen property raises a presumption against the per- 
son so found in possession of such property, to the ex- 
tent of requiring him to give at least a reasonable ac- 
count of the manner in which he came into such pos- 
session, but insist that proof of previous good charac- 
ter is sufficient torebut the presumption of guilt 
thus raised, and that under that rule of evidence, the 
defendant became entitled to an acquittal in this case, 
citing Clackner v. State, 33 Ind. 412, in support of 
their position. Whatever the case thus cited may be 
construed as really deciding, we regard the doctrine 
contended for above as against the great weight of au- 
thority. Proof of previous good character is admis- 
sible, in this State, on behalf of the defendant in all 
criminal prosecutions, as tending to have, or as likely 
to have at least a mitigating influence in some re- 
spects favorable to the defendant; but the value of 
such proof, and especially its relative value, must 
always depend upon the circumstances of each partic- 
ular case. Such proof may in some cases create a 
doubt in favor of the defendant where the circum- 
stances, in other respects, tend to establish his guilt; 
but as to when such proof ought to be accepted as 
creating such a doubt no definite rule can be stated. 1 
Tayl. Ev., § 326; Whart. Crim. Ev., §§ 60-67; Kistler v. 
State, 54 Ind. 400; Rollins v. State, 62 id. 46; McQueen 
v. State, 82 id. 72. Inthe cause in hearing the defend- 
ant did not admit his possession of the stolen prop- 
erty, and hence offered nothingin explanation of such 
apossession. If in fact he had possession of the horse 
in the woods, as claimed by Stibbe and Pike, his has- 
tening away and abandonment of the possession of the 
animal, was under the circumstances seeming’y in- 
consistent with an honest possession, and with pre- 
vious good character. The theory of his defense was, 
that as to him, the case was one of mistaken identity, 
and in support of that theory, evidence tending to 
prove an alibi was introduced. The proof of previous 
good character, relied upon by counsel, was not con- 
sequently, in legal contemplation, admitted to rebut 
the presumption arising from the possession of the 
stolen property, but was rather to strengthen the evi- 
dence tending to prove an alibi, and in this way to in- 
crease the probabilities that the case was one of mis- 
taken identity. Ind. Sup. Ct., June18, 1886. Wag- 
ner v. State. Opinion by Niblack, J. 


EVIDENCE—HAND WRITING—COMPARISON OF HANDS. 
—Upon a trial of an issue as to the genuineness ofa 
writing, other instruments admitted to be genuine, 
but not otherwise relevant, may be received in evi- 
dence forthe purpose of comparison of hands. At 
common law, and generally in the United States, it 
has been the rule that where other writings, admitted 
to be genuine, are already in evidence for other pur- 
poses in the case, comparison may be made between 
such writings and the instrument in question. If 
such a comparison is conducive to the ends of truth, 





and is allowable, there would seem to be but little 
reason for refusing to allow a comparison with other 
writings admitted to be genuine, although not in evi- 
dence for other purposes. The objections which have 
been urged to receiving other instruments, for the 
purpose of comparison, have been the multiplying of 
collateral issues; the danger of fraud or unfairness in 
selecting instruments for that purpose, from the fact 
that handwriting is not always the same, and is affected 
by age, and by the various circumstances which may 
attend the writing; and the surprise to which a party 
against whom such evidence is produced may be sub- 
jected. When the writings presented are admitted to 
be genuine, so that collateral issues are not likely to 
arise, nor the adverse party to be surprised by evi- 
dence which he is unable to meet, these objections 
seem tous to be insufficient as reasons for excluding 
the evidence. If such evidence has apparent and di- 
rect probative force, it should not be excluded unless 
for substantial reasons. In general, and from neces- 
sity, the authenticity of handwriting must be sub- 
ject to proof by comparison of some sort, or by testi- 
mony which is based upon comparison, between the 
writing in question and that which is in some manner 
recognized or shown to be genuine. This is every- 
where allowed, through the opinions of witnesses who 
have acquired a kuowledge, more or less complete, of 
the handwriting of a person; as by having seen him 
write, or from acquaintance with papers authentica- 
ted as genuine. In such cases the conception of the 
handwriting retained iu the mind of the witness be- 
comesa standard for comparison, by reference to 
which his opinion is formed, and given in evidence. It 
would seem that astandard generally not less satis- 
factory, and very often much more satisfactory, is 
afforded by the opportunity for examining, side by 
side, the writing in dispute and other writings of un- 
questioned authenticity; and this, we think, isin ac- 
cordance with the common judgment and experience 
of men. The evils that may be suggested as likely to 
arise from the selection of particular writings for the 
purposes of comparison, may be left, as all unfair or 
misleading evidence must be, to be corrected by other 
evidence, and by the intelligent judgment of the court 
or jury. In our opinion, such evidence is conducive 
to the intelligent ascertaining of the truth, and the re- 
ceiving of it in this case was not error. We cite au- 
thorities sustaining this view,some of which go further 
in this direction than does our present decision. Tyler 
v. Todd, 36 Conn. 218; Moody v. Rowell, 17 Pick. 490; 
State v. Hastings, 53 N. H.452; Adams v. Field, 21 Vt. 
256; State v. Ward, 39 id. 225; Farmers’ Bank v. White- 
hill, 10 Serg. R. 110; Travis v. Brown, 45 Penn. St 12; 
Chance v. Indianapolis & W. G. R. Co., 32 Ind. 473; 
Macomber v. Scott, 10 Kan. 335; Wilson v. Beauch- 
amp, 50 Miss. 24. Minn.Sup. Ct., July 13, 1886. Mor- 
rison v. Porter. Opinion by Dickinson, J. 


EXECUTORS AND ADMINISTRATORS — JUDGMENT 
AGAINST ESTATE—BY DEFAULT — LIABILITY OF SURE- 
TIES WHEN ESTATE INSOLVENT.—An administrator 
of the estate of a deceased person, who is defaulted in 
an action brought by a creditor of the deceased, is not 
to be conclusively presumed to admit assets by fail- 
ure to make adefense, where the estate afterward 
proves to be insolvent, and the creditor does not gain 
any priority over other creditors, and does not gain 
the right to call upon the administrator or his sureties 
to pay the judgment. The plaintiff eontends that such 
defense is not open after a judgment is obtained ; that 
by allowing such judgment to be rendered, the ad- 
ministratrix conclusively admits credits sufficient to 
pay the judgment, and the sureties in asuit upon the 
bond are bound by this admission. It may be assumed 
that a judgment against the administratrix is conclu- 
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sive as to any defense which was or could have been 
pleaded in the action, except the defense of the spec~ 
ial statute of limitations, which stands upon grounds 
peculiar to itself. Robinson v. Hodge, 117 Mass. 222, 
and cases cited. But the defense relied upon was not, 
and could not have been pleaded in the original suit in 
thiscase. No account had been settled showing that 
allthe assets were exhausted. The defendant does 
not now attempt to impeach the judgment, but he 
proves that since the judgment was rendered facts 
have occurred which show that there are no assets of 
the estate with which to pay it. Under our system, 
where a creditor sues an administrator for a debt due 
from the estate, the question of the amount of assets 
is not ordinarily involved in the suit, and it is diffi- 
cult to see why anadministrator who is defaulted in 
such asuit should be held to admit assets so as to 
bind himself and his sureties personally if the estate 
afterward turns out to be insolvent. A creditor may 
sue at any time after the expiration of a year from the 
filing of the bond, but an administrator is not obliged, 
at his peril, to ascertain within the year whether the 
estate is solvent. The amount of the property and of 
the debts may both oreither be thus unascertained 
and uncertain; and if after the year has expired, he 
ascertains that the property is not sufficient to pay the 
debts, it is his duty to represent the estate insolvent. 
If in the mean time any creditor has obtained a judg- 
ment, he can prove the amount of it in the insolvency 
proceedings. By obtaining judgment he does not ob- 
tain any priority over other creditors, and we can see 
no good reason why he should gain the right to call 
upon the administrator or his sureties to pay the 
judgment, although the estate is insolvent. The prin- 
cipal obligation of the bond is that the administratrix 
shall faithfully administer all the assets which come to 
her hands, and we are of opinion that it is open to the 
sureties in this suit to show that she has applied all 
the assets tu the payment of preferred charges and 
claims, by showing the settlement ofan account under 
the statute. It seems to us that this conclusion is sup- 
ported by reason and by the weight of the authorities. 
There are two modes in which the personal liability of 
an administrator, upon a judgment against him in his 
representative capacity, can be established and en- 
forced by the judgment creditor, by seirve fucias upon 
the judgment, and by a suit upon the bond. It was 
held in the early and well-considered case of Coleman 
v. Hall, 12 Mass. 570, that in scire fucias on a judgment 
recovered against an administrator, it was a defense 
to show that after the judgment, arepresentation and 
adjudication of the insolvency of the estate was made. 
This was approved in Shillaber v. Wyman, 15 Mass. 
322, and extended to a case where the estate was rep- 
resented insolvent after the scire facias was brought. 
It was also approved in Walker vy. Hill, 17 Mass. 380. 
The otherremedy of a judgment creditor is by a suit 
upon the bond. It cannot reasonably be contended 
that the liability of the executor or his sureties is 
greater in a suit upon the bond than it isin scire facias 
upon the judgment, and therefore the cases we have 
referred to are applicable to the case at bar, and show 
that the defense is maintained. Thecase of Newcomb 
v. Goss, 1 Metce. 333, is opposed to this view, but it is 
irreconcilable with the earlier decisions, which seem 
to us to be founded upon better reasons. Mass. Sup. 
Jud. Ct., July 3, 1786. Fuller v. Connelly. Opinion by 
Morton, C. J. 


INJUNCTION — RIGHT OF FRAUDULENT GRANTEE— 
HOLDER OF LEGAL TITLE.—An injunction to restrain 
the defendant from proceeding in an action of eject- 
ment against a tenant ofland, which such defendant 
has legally purchased inan attachment sale, will not 
be issued at suit of an adverse claimant to the land, 





whose title was knowingly acquired through a con- 
veyance in fraud of creditors. N. J. Ct. of Errors and 
App. Nov., 1885. Powers v. Canada. Opinion by 
Scudder, J. 


MARRIAGE — DOWER—TAXES — DEED — WIFE NOT 
JOINING—ESTATE OF GRANTEE—IMPROVEMENTS — AS- 
SESSMENTS.—The grantee in a deed of lands executed 
by the husband alone, becomes with regard to the 
wife, who did not join, tenant pur autre vie. Hence 
after the husband’s death, dower should be assigned 
free of taxes, on the principle that tenants for life in 
possession are bound to meet the annual charges upon 
the estate, so that they may not become a charge 
against those entitled in remainder. Cairns v. Cha- 
bert, 3 Edw. Ch. 312; Deraismes v. Deraismes, 72 N. 
Y. 154; Cadmus v. Combes, 387 N. J. Eq. 164. But 
the assessments stand on a different footing. They 
represent permanent improvements of the property 
made after the husband conveyed. If these better- 
ments had been constructed by the alienee, the dow- 
ress would not have been allowed to derive any ad- 
vantage from them, and therefore would not have 
been allowed to derive any advantage from them, and 
therefore would not have been chargeable with any 
part of their cost. ‘If the husband make a feoffment 
in fee of lands, and the feoffee build thereon, and im- 
prove the same greatly in value, yet the wife of the 
feoffer shall have dower only according to the value 
it was of in the husband’s time; forif such feoffment 
were with warranty, the heir would be bound to ren- 
der only the value as it was at the time of the feoff- 
ment.”’ Bac. Abr. ‘‘ Dower,’ B.5; Van Dorn yv. Van 
Dorn, Penn. (N. J.) 697; Chiswell v. Morris, 14 N. J. 
Eq. 101. But the improvements were not constructed 
by thealienee; they were made by the government, 
which must be regarded as acting with the assent and 
for the benefit of all persons interested in the prop- 
erty. Wadham v. Marlowe, 8 East, 314, 317, note; 
Griswold v. Waddington, 16 Johns. 458, 447. The bet- 
terment therefore should inure to the advantage of 
all parties, but of course upon condition that they 
equitably share the expense. Pratt v. Douglas, 38 N, 
J. Eq. 516. Onassignment of dower the widow will 
become tenant for life of one-third of the property, in- 
cluding, as already indicated, one-third of its better- 
ments, and she should pay an equivalent for the ad- 
vantage which she will thus gain beyond what her 
mere dower right would afford. The improvements 
were purchased, and are represented by the principal 
of the assessments, and the enjoyment of them forany 
time is worth the interest upontbat principal. Plym- 
ton v. Boston Dispensary, 106 Mass. 544. N. J. Ct. of 
Errors and Appeals, Nov., 1885. Jonas v. Hunt. Opin- 
ion by Dixon, J. 


NOTE FROM HUSBAND TO WIFE— CONSID- 
ERATION.—A promissory note given by a husband to 
his wife, or to athird party for her benefit, to help 
take care of the wife and her child, does not change 
their relative rights and obligations, and hence is not 
supported by a legal consideration. The vital question 
is what was the consideration for the notes. The wife 
had some income of her own. She had by her income 
and her labor supported berself and her chitd forsome 
time. The defendant, her husband, had not contribu- 
ted for some time to their support. What thing, or 
right or claim did the wife give up for these notes? 
What gain or relief did the husband gain by giving 
them? The wife had no cause of action against her 
husband for what she had done in the past for the 
support of herself and child. She would have had no 
cause of action for future self support. She could not 
legally charge him as her debtor with sums so ex- 
pended. Third parties furnishing such support might 
have claims therefor, enforceable by action against the 
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husband, but the wife herself would not have such a 
claim. Her remedy for non-support was by divorce, 
which remedy she availed herself of. The husband 
was legally bound to support his wife and child before 
giving the notes, and he was equally so bound after- 
ward. He obtained no release from any obligation. 
It does not appear that she agreed to support herself 
or child thereafter, or to relieve him jof any part of 
his legal obligations. The notes were only to help. 
He obtained no advantage, and she gave up no advaunt- 
age. Had she written to him at Bangor for money 
for the same purposes for which the notes were given 
and he replied that he would send the money the next 
week, such a promise would not be a debt against him 
nor against his estate after his decease. Property con- 
veyed by him to her to satisfy such a promise could 
not be held by her against his creditors. Probably a 
husband often promises money to his wife for her past 
and future expenses, but such promises are never 
thought to constitute the wife the legal creditor of 
the husband. These notes were only similar promises 
more formally evidenced. They were not gifts, but 
only promises. The consideration can be inquired 
into as they have not been transferred. The writing 
and delivery of these notes caused no change in the 
situation, or in the relative rights or duties of either 
party. Nothing was acquired by the one, or surren- 
dered by the other. The wife’s account of the trans- 
action shows it was not a businesss one, and that the 
notes were not given for a legal consideration. Me. 
Sup. Ct., June 25, 1886. Fuller v. Lumbert. Opinion by 
Emery, J. 


MASTER AND SERVANT—LIABILITY OF MASTER FOR 
SERVANT’S TORT AGAINST ANOTHER SERVANT.— The 
master is not liable tothird persons forthe servant’s 
torts or willful acts, done without his authority. The 
plaintiff was a ‘‘rouster’’ on a boat running between 
Memphis and Arkansus City, under the defendant. 
Hisduties were to assist in loading and unloading 
freight, under the direction of the first mate. While 
so engaged some words passed between plaintiff and 
the mate, and the latter struck him, and for this plain- 
tiff brings his suit against the company to recover 
damages. The part of the charge to which exception 
is taken is as follows: “If you find the mate was em- 
ployed or directed by the defendant to do this wrong, 
or that it was within the ordinary course of the duties 
which he was employed to do,” the defendant is 
liable; if not, the defendant is not liable. No other 
part of the charge is copied in the record, or excepted 
to, and the presumption is that it was in all respects 
correct. It is in substance, if the mate was directed 
to commit the assault, or if it was committed in the 
course, and within the scope, of his employment, de- 
fendant would be liable, if not, he would not be liable. 
There is certainly no error in the charge. But the 
argument is, that the mate being an employee of de- 
fendant, the latter is liable for the torts of the former, 
committed while so employed. The immediate cause 
of the difficulty was that the mate required the plain- 
tiff to walk faster in carrying in bags of freight, from 
which words followed, and the blow or blows were 
struck. In Puryear v. Thompson, 5 Humph. 397, 
Judge Green, delivering the opinion of the court, said: 
“No principle is better settled than that a master is 
liable for the injuries done to others by his servant’s 
negligent conduct while in his employment; and it is 
equally well settled that he is not liable for his ser- 
vant’s torts, or willful acts, done without his author- 
ity;’’ citing Story Ag. 470, note, 474, 475; Story Bailm. 
266; Kirby v. State, 7 Yerg. 267; and in Cantrall v. Col- 
well, 3 Head, 474, and Lowe v. State, 14 Lea, 204, the 
same doctrine is held and authorities cited. It isclear 
that in this case the act complained of was not done 





within the scope of the servant’s employment, and 
the defendant is not liable. The report is approved, 
and the judgment will be affirmed. Tenn. Sup. Ct., 
June 5, 1886. Smith v. Memphis & A. C. Packet Co. 
Opinion by Deaderick, C. J. 





MUNICIPAL CORPORATION—BOARD OF PUBLIC WORKS 
—ILLEGAL CHANGE OF GRADE—PERSONAL LIABILITY. 
—When a board of public works, without the proper 
authority, changed the established grade in a street, 
they are personally liable for any damage occasioned 
thereby. Cooly Torts, 317, 319; Dill. Mun. Corp. 600; 
Cuming v. Prang, 24 Mich. 514; Tearney v. Smith, 86 
Ill. 391; Brown v. Howard, 14 Johns. 119; Coventry v. 
Barton, 17 id. 142; Fiedler v. Maxwell, 2 Blatch. 552; 
Tracy v. Swartwout, 10 Pet. 80; Smith v. Colby, 67 
Me. 169; Buskirk v. Strickland, 47 Mich. 389; Cubit v. 
O’ Dett, 51 id. 347. Mich. Sup. Ct., July 15, 1886. Larned 
v. Briscoe. Opinion by Champlin, J. 


NEGOTIABLE INSTRUMENT — CONSIDERATION — OP- 
TIONS IN GRAIN.—No recovery can be had on a prom- 
issory note, executed in the State of Illinois, where 
the consideration on which it is based arises from op- 
tion deals in grain, even though the note may be 
owned and held by an innocent bona fide holder. The 
only defense interposed is that the consideration on 
which the notes were based was an illegal one,the same 
having been given in furtherance of a gambling contract 
—better known perhaps as an ‘‘ option deal” in grain. 
The jury, by their special findings, fully sustained the 
truth of the matters on which the defendant relies for 
his defense. The only question necessary to consider 
here is, dothe facts relied on by the defendant con- 
stitute a defense to notes given under such circum- 
stances, when the same have been transferred, before 
due, toan innocent bona fide purchaser, who brings 
suit here to enforce the payment thereof? The pay- 
ees in the noteinduced the defendant to embark in 
“ option dealing” with them, and without any inten- 
tion on the part of either to deliver any grain, as pro- 
vided by their contracts. The transactions, as they 
were carried on from time to time, led to the payment 
of profits and the repayment of losses sustained by the 
defendant. The venture however in the end proved 
quite disastrous to the defendant,and finally culmi- 
nated in his giving the notes in suit. At the time the 
notes were given the laws of the State of Lllinois de- 
clared that notes given for such consideration should 
be deemed and held void. If the payees in these notes 
had brought suit in the State of Illinois, to enforce 
payment of thesame, the result could not have been 
considered doubtful. There would have been no 
question of good faith on the part of any one for the 
court to consider. As the lawsof the State of Illinois 
denounce such vicious transactions, and declareto be 
void notes given iu connection therewith, it is not per- 
ceived how an innocent parchaser stands in any bet- 
ter attitude than the payees, who knew all about the 
facts and participated in the wrongs. If the notes 
were void when given, they were void for all purposes 
and for alltime, and any number of transfers would 
not avail an innocent holder. If the plaintiff has any 
remedy against any one, and if he is really an inno- 
cent purchaser, for value, as he claims, he must seek 
his redress against the parties who have most likely 
sought to use him to accomplish a purpose in which 
they were bound to fail had they sought relief in their 
own names. U. S. Cir. Ct., Dist. Neb., June 26, 1886. 
Root v. Merriam. Opinion by Dundy, J. 


RAILROAD — NEGLIGENCE — RIGHT OF WAY OVER 
TRACKS.—In an action of tort against a railroad com- 
pany for injuries sustained by plaintiff, who went 
upon the tracks of defendant from a path leading to said 
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tracks, which was not shown to bea defined pathway 
extending from one public road or place to another; 
which had not been used by the public for twenty 
years, was nota right of way appurtenant to the estate 
occupied by the plaintiff, and was not laid out by the 
railroad company, or used for its convenience; held, 
that the plaintiff was a trespasser—the facts stated 
not amounting to an invitation, express or implied, 
by the railroad company to the public to use the path 
for the purpose of crossing its tracks; and that she 
could not maintain an action against the company for 
injuries sustained in consequence of being hit by a 
train of freight cars while crssing the tracks, in the 
absence of evidence that there was reckless or willful 
misconduct on the part of the defendant. The fact 
that a person living on a street has acquired a private 
right of way from said street over a railroad cannot 
avail another person, living on the same street, who 
desires to make use of the way. The plaintiff contends 
that the evidence showed that the defendant held out 
to the public an inducement and invitation to use 
that path by the peculiar construction and adaptation 
of the premises, as well as by the acts or declarations 
of itsagents. There was no express invitation by the 
defendant or its agents. The plaintiff was not using 
the way for the purpose of transacting any business 
with the defendant or its agents, or of crossing upon 
the property of the defendant for the purpose of do- 
ing any thing except to cross its road-bed to go to 
school. The way across the switch tracks was not 
planked or prepared for use in any manner except that 
a clear passage had been left through the ridge formed 
by throwing up dirt from the ditches on the side of 
the track. A mere permission or license from the de- 
fendant to cross the track is not an invitation. 
Whether the construction of a crossing over a railroad 
is such as of itself to amount to an invitation, or evi- 
dence for the jury ofan invitation by the railroad 
company to the public to use the crossing for the con- 
venience of the public, must be determined by consid- 
ering whether the construction was such as reasona- 
bly to induce the public to believe that the crossing 
was a public way. Murphy v. Boston & Albany R. 
Co., 183 Mass. 121. The want of a planking over the 
switch track, the absence of public ways or public 
places on each side of the track with which the cross- 
ing was immediately connected, the different direc- 
tions taken by persons using the path, and the irregu- 
lar course of the path used by plaintiff after it crossed 
the switch track from the north, all tend to show that 
it was not prepared by the defendant corporation with 
the intention that it should be used as a public way. 
As the plaintiff was on the track without right, and as 
there is no evidence of willful or reckless misconduct 
on the part of the defendant or its agents, the court 
properly ruled that the action could not be main- 
tained. Johnson v. Boston & M. R., 125 Mass. 75; 
Wright v. Boston & M. R., 129 Mass. 440; Morrissey v. 
Eastern R. Co., 126 id. 377. Mass. Sup. Jud. Ct., July 
3, 1886. Wright v. Boston& Albany R. Co. Opinion 
by Field, J. 


SALE—MUTUAL ASSENT — PARTNER OFFERING “ TO 
GIVE OR TAKE ’’—ACCEPTANCE— CONDITIONS.—An of- 
fer by one partner to give a certain sum for the other 
partner’s interest in the firm, or to sell his own in- 
terest for the same sum, concluding with the words, 
‘the party purchasing to give sufficient security for 
the payment of company indebtedness, and for pur- 
chase price,’’ which offer was accepted by the other 
partner, “to sell on the terms mentioned,” held, not 
to be a complete sale, and that the first offer was only 
one of the steps leading to a sale, which contemplated 
that parties should meet, and complete transaction. 





Mich. Sup. Ct., July 15, 1886. Gates v. Nelles. Opin- 
ion by Morse, J. 


STATUTE OF FRAUDS — GUARANTY EMBODIED IN 
LEASE—CONSIDERATION.—Where a contract of guar- 
anty is entered into contemporaneously with the prin- 
cipal contract, and is either incorporated in the latter, 
or so distinctly refers to it as to show that both agree- 
ments are parts of an entire transaction, the statute of 
frauds does not require a consideration to be expressed 
in the guaranty distinct from that expressed in the 
principal contract. This principle applies to a guar- 
anty embodied in awritten lease. In such case the 
consideration of the guaranty is apparent upon the 
face of the whole agreement, and that is enough. 
Wilson S. M. Co. v. Schnell, 20 Minn. 40, 46 (Gil. 33); 
Bailey v. Freeman, 11 Johns. 221; Church v. Brown, 21 
N. Y. 315: Simons v. Steele, 36.N. H. 73; Nabb v. 
Koontz, 17 Md. 283; Culbertson v. Smith, 52 id. 628, 
634; 1 Reed St. Frauds, 433, 436. This principle con- 
trols this case. The judgment is affirmed. Minn. Sup. 
Ct., July 1, 1886. Highland v. Dresser. Opinion by 
Dickinson, J. 


—— PROMISE TO ANSWER FOR DEBT OF AN- 
OTHER. — An oral promise to pay the debt of 
another, as to which there is nothing indicated to 
take it out of the statute of frauds, cannot be en- 
forced. Mich. Sup. Ct., July 15, 1886. Opinion by 
Campbell, C. J. 


——-- MEMORANDUM—/,LEASE—AGENT—TELEGRAM.— 
In an action of contract for breach of an agreement to 
take a lease, it appeared that the defendants’ agent 
wrote to the defendants a letter containing a descrip- 
tion of the premises, and stating the annual rent fora 
term of five years; the questions of the letter being 
whether the premises and amount of rent were satis- 
factory tothe defendant, but the letter did not state 
or refer to the particular terms or conditions of a lease. 
The defendants in answer sent the following telegram: 
“If basement included at four thousand, secure five 
years’ lease.’’ A letter sent by the agent to the de- 
fendants on the day the telegram was received by him 
stated that the lease at $4,000 included the basement, 
and that he would close the matter the next day. The 
agent had no authority to accept a lease. Held, that 
there was not asufficient memorandum in writing to 
satisfy the statute of frauds; held also, that letters 
written by the defendants subsequently, referring to 
an incomplete lease, had no bearing on the question. 
Mass. Sup. Jud. Ct., July 2, 1876. Hastings v. Weber. 
Opinion by W. Allen, J. 


——_>—__—— 


CORRESPONDENCE. 


FIGHT IT Out, 1F 1r TAKES ALL SUMMER. 
Editor of the Albany Law Journal: 


Just one word more: The title of chapter 672, Laws 
of 1886, is “An act to amend the Code of Civil Proced- 
ure.” The margin of the published laws opposite sec- 
tion 5 reads: ‘‘$111 amended.’’ When section 5 of 
that act was passed there was no section 11] to “read.” 
It had been bodily stricken out of the Code three 
years before, and it was nonsense for the Legislature 
on the 15th of June to say that students of the Code 
thereafter ‘‘ shall read’’ a section which had no exist- 
ence for three years. Where your correspondent 
“J. T. C. finds in connection with this matter his last 
quotation, I cannot discover. 

Yours, etc., 
M. E. LEE. 

CAPE VINCENT, N. Y., Aug. 28, 1886. 
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CURRENT TOPICS. 





R. CORTLANDT PARKER, in his minority 
report to the American Bar Association on 

the Delay and Uncertainty in Judicial Administra- 
tion, starts out with averring that most of the delay 
is the fault of the lawyers, judges and suitors. 
-arties being determined to have the best lawyers, 
select the busiest he says. Of course there is some- 
thing in this argument, but not every thing, or it 
would go hard with the sixty-five thousand lawyers 
who are not the best. He also thinks that more debts 
were collected when collection laws were slower. 
He also praises the system of New Jersey, especially 
its separation of iaw from equity, and declares that 
there is no delay there. It seems however that there 
is a loud cry for fusion there, and it is certain 
that no other State of equal population has so little 
litigation, judging from the reports, and so many 
judges in the appellate courts. And yet with all his 
admiration for the jurisprudence of his State, in 
which to a large extent we join, he must admit that 
there is something radically wrong in a system of 
laws under the ultimate court of fifteen 
frequently unanimously reverses the inferior courts, 
on questions of common law, and where the oracles 
of the sacred chancellor are sustained sometimes 
only by a divided vote, and sometimes ruthlessly set 
aside. Mr. Parker would adhere to jury trial, be- 
lieving that ‘‘a verdict satisfies the community ten- 
fold more thoroughly than merely judicial decis- 
> He might well add that it satisfies the 
suitors better. He approves in the main the report 
of the majority as to the ‘* contingent fee business.” 
Mr. Parker, as is well known, is opposed to codifica- 
tion. He is in error, we believe, in saying that the 
New York code fills six volumes. Mr, Field’s four 
well known codes make but four slender volunes. It 
is true that Mr. Throop infected the Code of Civil Pro- 
cedure with dropsy, but still one volume may com- 
prise it. Mr. Parker asks if there are no lawyers in 
France, Germany or Italy, or in Louisiana or Califor- 
nia? We answer, comparatively few in the foreign 
countries, at least. Mr. Parker concedes that one 
method of establishing the common law is, ‘*‘ when 
doubt is dispelled or when the majority agree, in 
statutes,’’ subject to judicial exposition. In these 
words are to be found all that the advocates of 
codification strenuously contend for; ‘‘so far as its 
substantive principles are settled,” says the resolu- 
tion, it should be reduced to the form of a statute. 
One of the most effective arguments at Saratoga 
against codification was the averment that legisla- 
tures are not fit to make a body of laws. Of course 
the evident answer to this is that they are not to be 
called on to do it, but that work is to be done by 
expert legal scholars — judges if you please. Mr. 
Parker scizes on this evident fact as an argument 
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that we shall be only formally governed by legisla- 
tion, and really by ‘* some one, two or more learned 
lawyers who draw out the code.” Grant this; but 
would Mr. Parker think any the less of our various 
bodies of revised statutes, many of which, as notably 
in this State, are really so far as they go, in great 
part a code written by a few learned lawyers? Mr. 
Parker closes by quoting Mr. Phelp’s eloquent but 
harrowing vaticinations of woe in view of the adop- 
tion of codes. 


‘** A Legal Mummy ” is the very appropriate title of 
an address by Aldace F, Walker, of Rutland, Vt., 
as president of the Vermont Bar Association, in 
October last. The ‘‘mummy” is the Dartmouth 
College case, which in the orator’s judgment, as well 
as in our own, has outlived its usefulness and has 
become ‘‘ more honored in the breach than in the 
observance.”’ Although its principles have been over- 
ruled substantially over and again, our courts con- 
tinue to prostrate themselves before it as the Hindoo 
before an ugly idol in which he has ceased to believe, 
merely from force of long habit, and as Cicero says 
the Roman augurs went about smiling to one another 
at the oracles which they themselves had delivered, 
so the judges protest the sacredness of the once 
honored decisions in the same breath in which they 
‘knock the stufling out of it.” In this ‘* courtesy ” 
of the judges we discover another cause of the ‘* un- 
certainty of the law.” When a case is thoroughly 
overruled, why cannot judges say so? Chief Justice 
Marshall has been so long in his grave that he would 
not care, Indeed, nobody would care except the 
ancients of the American Bar Association who would 
lose one of their most fertile texts. There never was 
a case more marked by back-stairs influence than 
this. Even the ‘ god-iike Daniel,” whose feelings 
on the argument became too ‘‘ many for him,” origi- 
naily had a retainer of twenty dollars on the other 
side! Justice Story also openly announced himself 
on the other side at the outset. ‘‘ Chancellor Kent 
was converted to the plaintiff's side, and his expres- 
sion of revised opinion was conveyed to the Su- 
preme Court judges. Pamphlet literature was circu- 
lated, in the preparation of which Webster had a 
hand.” All this pressure and much more was brought 
to bear during the year of consideration during 
which the judges were unable to agree. The most 
disgraceful incident was at the last. The case had 
been very lamely argued on the other side, and 
Pinkney had been employed to move for a re-argu- 
ment. About November 1, he gave notice that he 
should move for are-argument, and on the opening 
day of the court in February he was present, in 
readiness to commence proceedings. But although 
the court was undoubtedly aware of his purpose, 
“the instant the judges had taken their seats the 
Chief Justice turned his ‘ blind ear’ toward Pinkney, 
shut off his motion by commencing to read the 
opinion, and so disposed of the case.” Mr. Walker 
in this interesting pamphlet shows how the case has 
been criticised, distinguished, doubted, disregarded, 
every thing but overruled by the same court, and 
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how it has lost its authority in other courts. He 
closes as follows: ‘‘If Chief Justice Marshall had 
seen fit to follow the ideas of the Supreme Court of 
New Hampshire in its previous decisions of the same 
case, and to adopt expressions like the following: 
The creation of a corporation is a legislative grant, 
issued under its powers of sovereignty, and revocable 
at will. It is of the nature of a license or permis- 
sion to an aggregation of persons to do certain things 
as a unit, usually embracing also the conferring of 
powers of a public nature, to be used in the appre- 
hension of the Legislsture, for the public good. In 
case (which is rare) of remuneration made to the State 
for the grant, the payment is in the nature of a 
license fee. In case (which is usual) of no con- 
sideration moving to the State, an essential element 
of a contract is lacking. With the ethics of the 
matter we have nothing to do. Unless the State in 
a charter stipulates that it will not alter, amend or 
revoke the grant, no contract on its part that it will 
not do so is implied in the act of incorporation, any 
more than in acts of Parliament which are confes- 
sedly repealable and amendable without restraint. 
If, I repeat, language like the foregoing, every sen- 
tence of which finds its parallel in some later expres- 
sion of the Supreme Court, had been used by Chief 
Justice Marshall in the Dartmouth College case, the 
yast expense and controversy which have ensued 
would have been saved; the same result,since reached 
by judicial ‘‘ construction,” and by the express 
reservation of the right to alter, amend or repeal, 
would have been at once attained; and such lan- 
guage, if used by the Supreme Court of the United 
States in the decision of an actual cause, would ipso 
facto have been true.” 


The first of the ‘‘Indiana Historical Society 
Pamphlets,” on ‘‘the Laws and Courts of North- 
west and Indiana Territories,’ by Daniel Waite 
Howe, comes to us at the same time with a reprint 
of ‘‘the Laws of the Indiana Territory, 1801-1806 
inclusive,” and both have considerable historical 
interest. The reprint is as nearly as possible a fue 
simile, and a very neat piece of work. General 
Harrison was governor of the territory. The pub- 
lishers should send a copy to Prof. Baldwin, whose 
heart would be strengthened by observing that 
‘thirty-nine lashes on his or her bare back, well 
laid on, at the common whipping post,” was 
denounced against runaway servants, and ‘‘ not less 
than fifty nor more than two hundred stripes” for 
stealing any ‘‘ Horse, Mare, Gelding, Mule or Ass.” 
The preamble to an act to incorporate a university 
is a piece of fine hifaulutin —‘* Whereas the inde- 
pendence, happiness and energy of every republic de- 
pends (under the influence of the destinies of Heaven) 
upon the wisdom, virtue, talents and energy of its 
citizens and rulers; and whereas, science, literature 
and the liberal arts contribute in an eminent degree 
to improve those qualities and acquirements; and 
whereas, learning hath ever been found the ablest 
advocate of genuine liberty, the best supporter of 





rational religion, and the source of the only solid 
and imperishable glory which nations can acquire; 
and for as much as literature and philosophy 
furnish the most useful and pleasing occupations, 
improveing and varying the enjoyment of property, 
affording relief under the pressure of misfortune, 
and hope and consolation in the hour of death; and 
considering that in a commonwealth where the 
humblest citizen may be elected to the highest public 
office, and where the Heaven born prerogative of the 
right to elect and to reject is retained, and secured 
to the citizen, the knowledge which is requisite for 
a magistrate and elector should be widely diffused,” 
Very likely General Harrison drew that preamble; 
he prided himself on his ‘‘style.” Some of the 
Latin phrases are spelled in an unconventional 
manner, as ‘‘oewnus probandi,” ‘‘habias corpus,” 
‘* seira facias,” and once in a while the English is 
peculiar, as ‘* speritous liquors,” ‘‘ judge of probat,” 
‘*foregn county,” ‘‘referrees.”’ The sheriff had 
$7.50 for executing a criminal, and twenty-five cents 
a day for ‘‘ dieting a prisoner,’ and each juryman 
that ‘‘sets on the body” got ten cents and five 
mills, 





—\—__>—___——_ 


NOTES OF CASES. 

ia Leggett v. Rome, ete., R. Co., 41 Hun, 80, an 

action of damages for failure to fence the rail- 
road, it was held that the plaintiff was not limited 
to damages arising from the killing of stock, but 
could recover for deprivation of the use of his pas- 
ture land in consequence of the failure to fence. 
Barker, J., said: ‘‘The defendant places its de- 
fense upon the single legal proposition that the stat- 
ute has limited the landowner’s right of action for 
damages against a railroad corporation, arising 
from its neglect to erect and maintain a fence, to a 
class of cases where the damages are caused by 
killing or injuring cattle, horses or other animals 
by the engines or agents of the company. In this 
contention I do not concur, and am of the opinion 
that the adjacent landowner may recover in a com- 
mon-law action all the damages which he may have 
sustained by reason of the neglect of duty imposed 
upon the corporation by the statute. In this case 
the omission imputed to the defendant is the fail- 
ure to build a fence. The loss claimed to be sus- 
tained by the plaintiff is the diminished value of 
the use of the pasture field for the period the fence 
remained unconstructed. If it is made to appear, 
in view of all the facts of the case, that the dam- 
ages sustained are the natural consequences of the 
omission, then a perfect right of action was made 
out, and the judgment should be sustained. One 
of the objects of this statute, requiring the corpo- 
ration to erect a fence, is the protection of the pub- 
lic, for whose use, as a means of travel and trans- 
portation of goods, the company was permitted to 
construct the road, as the safety of their lives and 
property requires that all animals should be kept 
from the tracks traversed by its engines and cars. 
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But I think that the Legislature had also another 
object and purpose in view, and that was to enable 
adjacent landowners to use and occupy their lands 
in the same manner and as advantageously as they 
could if the road had not been constructed. With- 
out a fence sufficient to turn domestic animals it is 
obvious that pasture lands adjacent to a railroad 
land would have less rental value. It is the gen- 
eral custom in this country for farmers to allow 
their cattle to roam in the pasture field day and 
night during the season of pasturage, and to go 
unattended by a herdsman. The danger of cattle 
being killed or injured by passing trains is not the 
only reason why the rental value of lands would be 
diminished, without a fence sufficient to keep them 
off the tracks, but the chance and probability of 
their roaming away and becoming strays on the 
premises of others would be very great. If such an 
occurrence should happen that the cattle should be 
trespassers upon the lands of others the owner of 
the cattle could not resist the claim of the injured 
party for damages, on the ground that the railroad 
company had not constructed a fence on the sides 
of its road, as required by statute. The words of 
the statute ‘until such fences and cattle-guards 
shall be duly made the corporation and its agents 
shall be liable for all damages which shall be done 
by their agents or engines to cattle, horses or other 
animals thereon,’ were not inserted, as I think, for 
the purpose of limiting the liability of a railroad 
corporation to the particular cases enumerated, but 
were so inserted so as to embrace that very class of 
cases, and bring them within the limit of its liabil- 
ity to adjacent landowners in case of injury to their 
cattle should they happen, in the manner indicated, 
to be injured by reason of the omission to erect 
fences. The Legislature has declared some of the 
consequences which result to the railroad corpora- 
tion by an omission on its part to comply with the 
requirements of the act, but not all of them. The 
question, as now presented, has not been heretofore 
passed upon by the courts in this State, but it 
would seem as if the intention of the Legislature to 
give the adjacent landowner the benefit and pro- 
tection which a fence of the height and strength 
required by statute secures to him is clear and cer- 
tain. The statute contains no negative words lim- 
iting its liability to the cases enumerated, and the 
words used should not receive the limited meaning 
contended for by the defendant.” 


In McCaffrey v. Smith, 41 Hun, 117, it was held 
that neither the Legislature nor a village can con- 
fer authority on a person to occupy part of the pub- 
lic street as a hack stand as against the adjacent 
lot owners. The court said: ‘*The plaintiff is the 
lessee of the hotel and premises, and as such was in 
the actual possession and occupation thereof at the 
time the acts complained of were committed, and 
he was entitled to have the highway adjoining and 
in front of such premises kept free from all obstruc- 
tions and nuisances. White’s Bank of Buffalo v. 





Nichols, 64 N. Y. 73. The public interest in the 
highway is nothing but an easement which gives to 
individuals the right to pass and repass on foot, or 
with animals and conveyances, and as an incident, 
they may do all acts necessary to keep the highway 
in proper repair for traveling purposes. Kelsey v. 
King, 33 How. Pr. 39. Any use of a highway ex- 
cept for the purposes of traveling, and the making 
of necessary repairs under the direction of proper 
authorities, constitutes a trespass against the ad- 
joining owner. Jackson v. Hathaway, 15 Johns. 
447; Adams v. Rivers, 11 Barb. 390. And actions of 
trespass or ejectment may be maintained therefor. 
Bloomfield Gas-light Co. v. Calkins, 62 N. Y. 386. 
The Legislature undoubtedly had the power to au- 
thorize the village authorities to pass ordinances 
and by-laws (which they might enforce) limiting 
and restricting the use which the public might 
make of the streets beyond their rights of travel — 
ordinances which could be enforced as against the 
adjoining owners themselves, for the purpose of 
keeping the streets open to free and uninterrupted 
travel. But the Legislature had not the power, 
neither had the municipal authorities, as against 
the adjoining owner, to confer upon any person the 
right to make use of the highway for any other pur- 
pose than to pass and repass without the consent of 
the owner of the fee. Williams v. N. Y. C. R. Co., 
16 N. Y. 97; Henderson v. Same, 78 id. 423; Knox 
v. Mayor, 55 Barb, 404; People v. Mayor, 59 How. 
Pr. 277. As the by-laws in question afforded no 
protection to the defendants for the acts of tres- 
pass, committed as against this plaintiff, the evi- 
dence was properly excluded.” To the same effect 
is Branahan v. Hotel Co., 39 Ohio St. 333; 8. C., 48 
Am. Rep. 457. 





In Reg. v. Latimer, 54 L. T. R. (N. §.) 768, the 
prisoner struck A. with a belt, intending to injure 
him, and it bounded off and struck B., whom he 
did not mean to hit. J/e/d, that he was liable foran 
assault on B. Lord Coterrpes, C. J.,said: ‘*I am 
of opinion that this conviction must be sustained. 
In the first place, it is common knowledge, that if a 
person has a malicious intent toward one person, and 
in carrying into effect that malicious intent he in- 
jures another man, he is guilty of what the law con- 
siders malice against the person so injured, because he 
is guilty of general malice; and is guilty if the result 
of his unlawful act be to injure a particular person. 
That would be the law if the case were res integra ; 
but it is not res integra, because in Reg. v. Hunt, 1 
Moody C. C, 93, a man, in attempting to injure A., 
stabbed the wrong man. There, in point of fact, he 
had no more intention of injuring B. than a man has 
an intent to injure a particular person who fires down 
a street where a number of persons are collected, 
and injures a person he never heard of before. But 
he had an intent todo an unlawful act, and in carry- 
ing out that intent he did injure a person; and the 
law says that under such circumstances a man is 
guilty of maliciously wounding the person actually 
wounded.” Bowen, L. J., said: ‘Tam also of the 
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opinion that this conviction should be affirmed. It is 
quite clear that this offense was committed without 
any malice in the mind of the prisoner, and that he 
had no intention of wounding Ellen Rolston. The 
only difficulty that arises is from Reg. v. Pembliton, 
which was a case under an Act of Parliament which 
does not deal with all malice in general,but with mal- 
ice toward property; and all that case holds is, that 
though the prisoner would have been guilty of 
acting maliciously within the common law meaning 
of the term, still he was not guilty of acting malici- 
ously within the meaning of astatute which requires 
a malicious intent to injure property. Had the 
prisoner meant to strike a pane of glass, and without 
any reasonable expectation of doing so injured a 
person, it might be said that the malicious intent to 
injure property was not enough to sustain a prosecu- 
tion under this statute. Butas the jury found that 
the prisoner intended to wound Chapple, [am of 
opinion that he acted maliciously within the mean- 
ing of this statute.” Field, J., said: “Iam also 
of the opinion that this conviction must be affirmed, 
I think this a very important case and‘one of very 
wide application, and am very glad that it has come 
before this court, and has been carefully considered 
and decided so that there may be no doubt about 


the matter.” 
—_——___¢—___— 


AMERICAN BAR ASSOCIATION, 


SECOND REPORT OF THE SPECIAL COMMITTEE 
APPOINTED TO CONSIDER AND REPORT 
WHETHER THE PRESENT DELAY AND 
UNCERTAINTY IN JUDICIAL AD- 
MINISTRATIGN CAN BE LESS- 

ENED, AND 1F SO, BY WHAT 
MEANS.—SARATOGA, 

AUGUST 18, 

1886. 


II. 

‘HE rule which requires the judge to charge the jury 

only in writing came into vogue at a period be- 
fore the advent of the court stenographer. The real 
object of the rule was to enable counsel to get a fair 
bill of exceptions. But now, notwithstanding the in- 
tervention of the stenographer, the rule is maintained, 
and we have often this incongruous result, that the 
evidence is delivered to the jury by witnesses orally 
or read to them from depositions, but they are not al- 
lowed to take these depositions with them to the jury 
room; while the charge of the judge applying the law 
to this evidence must be given in writing so that they 
can take it to their room and consider it. Now it is 
just as important that the jury should take with them 
the evidence in writing as it is that they should take 
with them the judge’s instructions as to the law 
in writing. It is just as essential that they should 
have the evidence before their eyes in making up 
their verdict as to have the instructions applying 
the law to the evidence. But we have sometimes in 
the same jurisdiction this inconsistency, that it is 
ground for a new trial if the judge allows the jury to 
take with them on their retirement the written depos- 
itions which have been read in the cause, or if he fails 
to instruct them in writing so that they can take with 
them to their retirement the instructions which he 





givesthem. The presence of a stenographer renders 
it no longer necessary for the judge to reduce his in- 
structions to writing, in order that the unsuccessful 
party may have them fairly embodied in his excep- 
tions; aud it should seem that the statutes which 
make it imperative upon the judge to charge the jury 
in writing should be qualified by the proviso that this 
should not be necessary where there is an official sten- 
ographer by whom the charge, if delivered orally,may 
be reduced to writing, or where the parties may have 
provided themselves by agreement with a stenographer 
to report the trial. 

The most valuable safeguards against judicial care- 
lessness, oppression or corruption have been found in 
the rule which requires the judge, at least in import- 
ant cases, to give his reasons for decisions in writing. 
This practice is known to be so important a check 
upon hasty and perfunctory work by appellate courts, 
that in some of the States the judges of these courts 
are prohibited from rendering oral decisions. More- 
over, the experience of the legal profession justifies 
the statement that the decisions of courts presided 
over by the most eminent judges have comparatively 
little weight when not supported by satisfactory rea- 
sons publicly given. A rule which has been found so 
important a safeguard to the carefulness and integrity 
of judges must bean equally important safeguard to 
the carefulness and integrity of juries; and it is a just 
conclusion that if juries could be required to give their 
reasons for their verdicts, a great many of the anomal- 
ous, absurd and unjust verdicts which are returned by 
them would not be returned. The public judgment 
has become so thoroughly impressed with this fact 
that in several of the States statutes now exist under 
which it is the privilege of the judge or of either party 
to require the jury to answer certain interrogatories 
applicable to the issue as well as to return a general 
verdict. The statutes generally provide that if the 
general verdict is inconsistent with the answers to the 
interrogatories, a new trial shall be granted or that the 
particular answers shall control the general verdict. 
In other words the jury are not allowed under this 
system to find that certain facts have or have not ex- 
isted, and then to return a controlling general verdict 
according to affection, passion, prejudice or caprice; 
or as often happens, according to the loose views of 
justice and benevolence entertained by the jur- 
ors. This new practice, wherever introduced, is said 
to have been attended with favorable results. It rests 
upon the obvious propriety of obliging the jury to tell 
how they found particular facts material to the gen- 
eral result, which is equivalent to requiring them to 
give reasons for their general conclusion. The prac- 
tice, if it serves no other purpose, has the effect of re- 
quiring greater care on the part of the jury, of oblig- 
ing them to analyze the evidence and to state their 
conclusions upon different elements of it in writing, a 
practice which is necessarily favorable to a correct re- 
sult. 

During the period when public opinion tended in an 
extravagant degree toward establishing the absolute 
independence of the jury, a doctrine sprang up in 
some of the States which was frequently called the 
‘*scintilla doctrine.’’ This went so far, that if there 
was a bare scintilla or spark of evidence to support the 
verdict, the judge ought not to disturb it. The rule 
was applied more strictly in the appellate courts,when 
urged to set aside verdicts as contrary to the evidence. 
In some jurisdictions the doctrine assumed a form 
like this, that the trial court possessed a power over 
the verdict larger than the appellate court, because the 
trial judge had heard the witnesses and observed their 
manner of giving testimony, ard for the further rea- 
son, that living in the community where the trial had 
taken place, he might reasonably be supposed to have 
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some knowledge cf the standing and the character of 


the witnesses. In those jurisdictions therefore it was 
assumed that the trial judge would not set aside the 
verdict unless it was clearly unsupported by evidence, 
and that the appellate court would not set aside a ver- 
dict, as being against the weight of the evidence, if 
there was a scintilla of evidence to support it. 

The question frequently arises in jury trials, under 
what circumstances the judge should submit the case 
to the jury at all; and hence in those jurisdictions 
where the scintilla doctrine prevailed, it has been the 
practice of the judge to submit the cause to the jury 
where there was a scintilla of evidence which, if be- 
lieved, would entitle them to render a verdict for the 
plaintiff, even for nominal damages. But with the 
decay of the scintilla doctrine, a tendency is developed 
to adopt the sounder rule that the judge will not in 
any case submit the cause to the jury where he would 
feel bound, if the verdict were rendered against his 
views, to set it aside on a motion for new trial. 

We think that a proper check upon the incompe- 
tency, the mistakes, the prejudices and the caprice of 
juries is found in the rule that the judge ought not to 
submit any civil controversy to them unless the evi- 
dence is of such acharacter asto leave the issue of 
fact to be decided fairly in doubt; thatisto say, un- 
less in his opinion fair minded men might disagree or 
hesitate as to what decision ought to be rendered upon 
it; and if the judge disregarding this rule has inad- 
vertently submitted the cause tothe jury, he should 
not hesitate to apply the rule in determining whether 
the verdict should be allowed to stand. If the ver- 
dict is, in the opinion of the trial judge or the appel- 
late court, clearly opposed to the weight of evidence, 
it should be set aside by the former on a motion for 
anew trial, or by the latter on appeal where the evi- 
dence is fully presented by a bill of exceptions, 
and the appellate court is authorized to review the 
facts. 

The proposition that it is desirable to give the judge 
power to sum up the evidence orally and to advise the 
jury as to the facts involves, it is true, a necessary 
implication against the capacity of the jury to per- 
form the work which the law commits tothew. For 
if the jury are more capable of deciding the facts than 
the judge, they do not need the aid of his opinion in 
deciding them. This is true, and it is also true that 
trial by jury is hedged about with a great many rules 
of evidence and procedure, which involve an implica- 
tion against the sufficiency of the system. Some of 
the rules of evidence which have grown up under it 
would never have come into existence under the sys- 
tem of trial by judge. Intrials before judges alone 
the presumption is that they have sense enough to de- 
termine the value of evidence; before juries the pre- 
sumption is that sometimes they have not sense 
enough to determine it. Thenin regard to the con- 
duct of juries, they are encompassed with restrictions 
which have never been thought necessary in the case 
of a judge where he sits as the trier of the facts in the 
most important controversies. Separating from each 
other and from the officerin charge of them; listeu- 
ing to outside remarks of the parties, or their wit- 
nesses, or of third persons, concerning the cause on 
trial; in some cases receiving at the hands of the suc- 
cessful party what between neighbor and neighbor or 
citizen and citizen, are usually regarded as no more 
than the ordinary courtesies of life; these or most of 
these, under varying rules and in different classes of 
trials, are regarded as reasons for setting aside the 
verdict and granting a new trial. In causes of equit- 


able cognizance, in cases of admiralty or divorce, no 
privciples exist which supply such rules to the con- 
duct of the judge who sitsas the trier of the facts. 
This jury of twelve “good and lawful men” are in- 





vested with a sort of sanctity in the popular estima- 
tion, and yet they are so little sanctified in legal 
estimation that the law has found it necessary to 
euviron them with restrictions, which would be 
found humiliating and insulting if imposed upon a 
judge. 

The truth is, that the jury is one of those institu- 
tions, not infrequent in the history of the race, which 
being established for one purpose, and upon one 
theory, are maintained for a different purpose, and 
upon an altogether different theory. As the best tri- 
bunal for the trial of civil causes indiscriminately, it 
is not now defensible; if defended at all it must be 
upon other grounds, such as protecting suitors against 
the partiality of judges, or accustoming the people to 
the consideration of judicial questions or for other 
reasous already mentioned. No man in his senses 
would think of leaving the decision of a question of 
fact that may unfortunately have arisen between him 
and his neighbor to twelve men chosen by lot out of 
the mass of citizens; but when considering how best 
to protect the rights of all the people, at all times and 
under all circumstances of tyranny, of prejudice or of 
panic, he might reason thus, let us establish an intel- 
ligent and independent judiciary to decide between 
man and man, but let us at the same time giveto a 
suitor the right at his option in certain cases 
to callin the aid of a chosen body of his fellow citi- 
zens. 

For conclusions on this head, to be submitted for 
the consideration of the association, we reeommend 
the following, in addition to the eighth adopted last 
year: 

1. The greatest possible care should be exercised in 
the selection of jurors, much greater than is now ex- 
ercised in most of the States. No person should be 
put upon the jury list who is not known to be a per- 
son of probity, intelligence and good repute. It 
should be borne in mind, thata juror is in avery 
important sense a judge, though a temporary one, and 
something like the care required in the selection of 
permanent judges should be required in the selection 
of jurors. 

2. A jury should not be called in civil cases unless 
demanded by one of the parties. 

3. It should be made the duty of the judge in every 
case, civil or criminal, to instruct the jury as to the 
law, and it should be his right, in the exercise ofa 
sound discretion, to advise them as to the facts, cau- 
tioning them at the same time that they are not bound 
by his opinion except as to matters of law. 

4, The judge should not be required to reduce his 
instructions upon matter of law to writing, where a 
competent stenographer, appointed under a pro- 
vision of law or selected by the parties, is present, 
by whom such instructions may be taken down as de- 
livered. 

5. The trial court on a motion for new trial, or the 
appellate court on appeal upon a question of fact, 
should set aside a verdict where it plainity appears to 
be unsupported by substantial evidence of a credible 
character, or to becontrary tothe weight of trust- 
worthy evidence. 

6. The practice of submitting to juries special inter- 
rogatories upon the material or controlling facts in is- 
sue, and of disregarding their general verdict when 
inconsistent with their answers to such interrogator- 
ies, ought to be extended. 


THE RELIEF OF APPELLATE COURTS. 


Last year’s report of our committee discussed this 
subject and made these recommendations, which ap- 
peared to meet the approval of the association: ‘“*The 
Constitution should provide for one permanent court 
of last resort in the State, to which appeals should be 
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so limited as not to exceed the capacity of the court 
to hear and decide them as they arise. Temporary 
commissions should not be resorted to in courts of 
last resort.” 

We have little now to say by way of argument be- 
yond what was said in that report, but it may not be 
uninteresting to see what expedients have been 
adopted in some of the States. Some of them have 
created a court composed of six judges sitting in two 
sections. This experiment has been tried in Tennes- 
see and in California. The result is believed to have 
been unsatisfactory. It is said that the two sections 
have assumed too much the character of separate 
courts. Even where both sections consulted upon 
every case, the minds of the judges of one section 
were with difficulty brought to bear upon the business 
of the other section to any considerable extent. Over- 
burdened with the business of their own section, their 
tendency would be to neglect the business of the 
other. The results had been that each section as- 
sumed to aconsiderable extent the character of an 
independent court, and the decisions of the two sec- 
tions sometimes clashed with each other, thus intro- 
ducing confusion and uncertainty into the law, at the 
expense of a dispatch of the public business. 

In some States the experiment has been tried of as- 
sisting the Supreme Court temporarily in disposing of 
its arrears by creating a commission of appeal ora 
Supreme Court commission, to sit separately from the 
Supreme Court, to hear arguments in causes, and to 
decide them as isdonein the Supreme Court. In 
some of the States this experiment has taken the form 
of creating a commission whose powers were appar- 
ently merely advisory, the judges hearing arguments 
and writing opinions, to be submitted to the Supreme 
Court, and if approved by the Supreme Court, to be 
reported as the opinions of the Supreme Court and to 
have the like effect as precedents. Devices of this 
character have little to reeommend them to the favor 
of this association. Where these commissions are 
created by the Legislature their constitutionality is 
more than doubtful, unless Constitution in direct 
terms has conferred upon the Legislature the power to 
alter the Constitution of the Supreme Court. Where 
the Supreme Court is created by the Constitution, the 
number of its judges prescribed, their compensation 
fixed and their duties declared, and where no power is 
vested in the Legislature to alter the Constitution of 
this tribunal, upon what ground such power can be 
claimed for the Legislature is not perceived. 

Passing by the question of the validity of sucha 
contrivance, it should further be observed that it isa 
mere make-shift, and while able lawyers have been 
sometimes found wiling to occupy seats upon these 
temporary tribunals, they have been generally unwil- 
ling to abandon their practice for the short period of 
service and the doubtful honor which such a seat 
would give them. 

We believe that the soundest plan for relieving the 
highest appellate courts is the establishment of inter- 
mediate appellate courts, and the division of appellate 
causes among them according to the subjects of the 
litigation or the amount in controversy, and that ap- 
peals upon questions of fact should be extremely lim- 
ited. 

We recommend the following resolution: 

The law should provide for the settlement of the 
facts in the court of first instance, subject perhaps to 
one appeal, and the courts of first instance should be 
so constituted as to enable them in general to settle 
satisfactorily the issues of fact. 


DELAY AND UNCERTAINTY IN THE ADMINISTRATION OF 
CRIMINAL JUSTICE. 

In this respecta marked contrast exists between 

most of the American States and Great Britain and 








her colonies. If a capital felony is committed in Eng- 
land or Canada, and the felon is immediately appre- 
hended, his execution under sentence of the law will 
generally take place in the ordinary course of justice, 
within a period varying from two to four months 
from the commission of the crime. In some of the 
American States years intervene between the com- 
mission of a crime and the infliction of the punish- 
ment. In consequence of this long delay the value of 
the punishment as a public example isin a great meas- 
ure lost. A feeling sometimes springs up on the part 
of the people, that after suffering along prosecution 
at the hands of the officers of the law, especially if the 
accused has been in prison all the time, he has perhaps 
suffered enough; and that after such treatment the 
additional infliction of the extreme penalty of the law 
is not punishment but cruelty. Perhaps this feeling 
has another source in the belief or hope that the char- 
acter of the man meantime has measurably changed, 
and that the punishment falls, perhaps not upon the 
old criminal, but upon a new and _ regenerated 
man. 

The delay in the administration of criminal justice 
and the multiplication of new trials have ultimately 
the effect of defeating justice in many cases because 
witnesses die, or are scattered, or somehow get out of 
the way; and new crimes, apparently more atrocious 
because more recent, produce new prosecutions, which 
take their places upon the calendars of the criminal 
courts, and seem to demand greater attention on the 
part of the prosecuting officer, so that every month of 
delay increases the chances of escape in the old cases, 
These delays are due to various causes, chief among 
which is the extreme technicality of the rules of crim- 
inal procedure, which tuo frequently result in the 
granting of new trials and the reversal of criminal 
judgments. These technical rules have been handed 
down to us from a time when the statute books of our 
English ancestors were defiled with more than a hun- 
dred capital offenses; when the accused was not al- 
lowed the benefit of counsel, except to argue questions 
of law in his behalf, and not then unless he had the 
wit to discover what questions of law were proper to 
be so argued. Arraigned perhaps for an offense the 
investigation of which involved a complication of 
facts and many distinct transactions, he was tried 
generally ina single day. The trial, too often con- 
sisted ina process of the grossest abuse and brow- 
beating on the part of the counsel for thecrown. The 
situation of the prisoner was so unhappy that humane 
judges invented a great variety of technicalities to as- 
sist him in escaping from the severe penalties de- 
nounced by the criminal statutes. As the substantive 
law of crimes became ameliorated, the reasons which 
had moved the judges to countenance these technical 
objections and escapes from the rigors of the law 
measurably passed away; but the rules have too many 
of them remained. 

In the State of Missouri, in 1877, a miscreant delib- 
erately shot and killed the wife of his employer and 
the unborn babe in her womb, because she refused to 
forsake her husband and become his mistress. He 
was fourtimes tried for murder. His last trial re- 
sulted ina conviction and a capital sentence, but it 
went through the ordinary channels to the Supreme 
Court of the United States on a Federal question, and 
was finally reversed,on a doubtful question of con- 
stitutional interpretation, by five of the judges, against 
four who dissented. In point of fact, taking together 
all the judges who had heard the case on the last trial 
and on the successive appeals, and considering their 
judgment upon the particular question of constitu- 
tional law, it appears that in this remarkable instance 
five judges overruled thirteen. Seven years had now 
elapsed since the commission of the crime. During 
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this time this man had been the adviser, the strength- 
ener and the supporter of the criminal class in the jail. 
Ingenious and monstrous crimes had been committed 
by him, even while behind the bars of the prison. He 
was finally released upon bail and was suffered to die 
in his bed like a decent Christian. 

Instances of miscarriage of criminal justice are so 
frequent and have so shocked the sense of law-abiding 
people as to lead toa general feeling of want of confi- 
dence in the administration of criminal law, and of 
disrespect for those who are concerned in its adminis- 
tration. During the last twenty years this popular 
indignation has founa expression in numerous lynch- 
ings—executions of accused persons at the hands of 
mobs—and these lynchings have become so frequent 
as to indicate the existence of a popular craze upon 
the subject, and it is asserted that at this time the 
number of persons accused of crime who are killed by 
armed mobs exceed in number those who are executed 
under the sentence of law. The remedy for these 
great evils lies in the improvement of public opinion 
so largely represented by juries, in the elevation of 
the bar, and in the strengthening of the bench. But 
it does seem that much could be done in the way of 
immediate amelioration if the rules of appellate ac- 
tion in criminal cases were changed so as to require a 
full report of the evidence, taken by a stenographer 
employed by the State, to be sent to the appellate 
court in case of an appeal, and so as to prchibit the ap- 
pellate judges from reversing any criminal judgment, 
whenever upon examination of the evidence so re- 
ported to them, they shall be of opinion that the jury 
has rightly decided the essential question of guilt or 
innocence. It is the monstrous practice of reversing 
just and righteous decisions, rendered in conformity 
with the overwhelming weight of evidence, upon 
grounds which are technical, and which do not touch 
the substantial merits, that outrages public opinion 
and leads to the results already stated. 

Punishment, certain and swift, should be the fate of 
all who violate the penal laws. How to compass that, 
and at the same time give a reasonable appeal, is the 
problem. But the problem is harder in capital cases, 
insomuch as the “life is more than raiment” or lib- 
erty. In some States, Massachusetts for instance, two 
or three judges of the Supreme Court are required to 
sit in trials for offenses punishable with death. It 
certainly seems reasonable, in the present condition 
of the laws, that more thanone judge should pass 
upon the legal questions arising upon trials, where a 
man’s life may be the forfeit. Whenever imprison- 
ment only may bethe penalty, we see no sufficient 
reason why the imprisonment should not begin at 
once upon conviction and sentence, though an appeal 
be pending, forthe presumption of guilt becomes so 
great when a jury has convicted anda judge has sen- 
tenced, that though a chance for reversal upon appeal 
may still be allowed, the execution of the sentence 
should not be stayed in the meantime. And where 
death may be the penalty, although in favor of life,we 
would allow an appeal so long as there’was a reasonable 
chance of reversal, we would nevertheless, upon a con- 
viction and sentence, subject the convict to imprison- 
meut at hard labor in the State prison while the ap- 
peal is undecided. 

We recommend the adoption by the Association of 
the following resolution: 

In all criminal trials of the grade of felony a verba- 
tim report of the trial should be made by an official 
stenographer; in case of appeal this report of the trial 
should be written out, and transmitted to the appel- 
late court; and the appellate court should be prohib- 
ited from reversing any judgment for error of law, 
where the court, upon an examination of the testi- 
mony returned, should be of opinion that the verdict 
was clearly right. 








LEGAL EDUCATION AND THE QUALIFICATIONS OF THE 
BENCH AND BAR. 

The answers to our circular on this head represent, 
we suppose, the views of the legal profession generally, 
and leave little to beadded by us. We insist that 
ours isa learned profession and not a trade, that it 
requires forits service high qualifications of character 
and learning, and that he who enters it pledges him- 
self to do what he can, not only for the promotion of 
justice, but forthe improvement of the laws. Be- 
cause it is not a trade but a profession, preparation for 
it should be with that view. A severe training is es- 
sential to useful service, and it is due tothe courts 
and due toclients also that this training should be 
had, or at least much of it, before admission to the 
bar. There should be, in our opinion, a prescribed 
term of study, in a law office and in a law school, fol- 
lowed by avery strict examination in the different 
branches of the law, before any person is invested with 
the privileges and responsibilities of the profession. 
The Legislature, the courts, and the bar should all 
seek in their respective spheres to raise and maintain 
a high standard of learning and integrity for the pro- 
fession, to which are confided interests so important to 
the well-being of the whole community. 


THE JUDICIAL OFFICE. 

The former report of this committee contained so 
much oi the subject of the judicial office, that the as- 
sociation will hardly care to hear more fromus. The 
learning, integrity and independence of the judges are 
matters of universal concern. How best to secure 
these ends is the problem. One class of thinkers ad- 
vocates appointments by the executive, another ad- 
vocates elections by the Legislature, another still elec- 
tions by the people. We doubt whethera discussion 
here of the mode of selection would now answera 
useful purpose; but we have no doubt that a majority 
of the profession, and of the people also, believe that 
in many of the States the terms of office are too short 
and the salaries toosmall. The judicial office should 
be able to command the services of the most compe- 
tent persons, and they should be made independent of 
parties so long as they remain judges. This can be 
done best by giving them assured terms so long as they 
do their duty, adequate salaries, and some provision 
on retirement from the bench. 

CHAMPERTOUS ENGAGEMENTS OF ATTORNEYS. 

Your committee believe that the administration of 
justice is corrupted by the practice on the part of 
members of the profession in some jurisdictions of 
prosecuting causes On contingent fees aud buying in 
pending or prospective litigations. The right to ap- 
pear as an attorney or counsel in the courts of justice 
is conceded by the State as an exclusive privilege to 
persons possessing certain qualifications. It is a fran- 
chise of great value and is conferred upon condition, 
expressed or implied, that the person who receives it 
from the State will exercise it for the purpose of pro- 
moting justice and the improvement of the laws. His 
position is universally regarded as that of a quasi offi- 
cer of the court, and it is hardly compatible with this 
relation that he should bea private speculator in liti- 
gation. The legal profession has been injured, its es- 
timation lowered in the opinion of the people and its 
influence diminished by the sanction which in certain 
quarters it has given to these practices. In some States 
these practices are denounced by statute; in others 
the rule of the ancient common law, enforced by early 
English statutes, has been held to obtain; while in 
still others, the courts have held that the position ofa 
lawyer at the bar of the court is not incompatible with 
his being a secret partner in the litigation in which he 
is engaged. In truth the prosecution of a cause ona 
contingent fee, or upon an understanding that the 
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compensation of the attorney or counsel is to depend 
upon the favorable result of the litigation, is not un- 
der all circumstances to be condemned; for otherwise 
it might sometimes be impossible for persons having 
meritorious causes of action to command the aid of 
competent counsel. The prosecution of acause by an 
attorney on a contingent fee, unless he supports the 
litigation with his own money, is not unlawful main- 
tenance, according to the definition of Blackstone or 
the general opinion of judicial tribunals in this coun- 
try. The offense consists in prosecuting the suit ofa 
client upon an agreement to have a part of the money 
or thing recovered for the services of the attorney, or 
the prosecution of a suit upon a contingent fee, the 
attorney agreeing to support the litigation at his own 
expense. We know that the administration of justice 
is in some jurisdictions scandalized by the practice on 
the part of attorneys of buying up or taking an inter- 
est in claims against wealthy persous or corporations 
and prosecuting them, with the view of inducing the 
defendant to agree toa compromise in order not to be 
harassed by litigation. 

An efficient remedy for such abuses would probably 
be found in publicity. Thetheory of the administra- 
tion of justice in American communities is that the 
courts are open,that the greatest publicity prevails and 
that the record expresses the wholetruth. But where 
the attorney or counsellor who represents a suitor in 
a cause appears upon the record and stands before the 
court in his character of attorney or counsel merely, 
and nevertheless is at the same time asecret partner 
in the litigation, he does not disclose to the court his 
real attitude, which is that of a party as well as that of 
attorney or counsel; nor does the record, in describing 
him as attorney and counsel merely, express the whole 
truth. The ends of justice would probably be attained 
in every such instance, if the counsel for the plaintiff, 
or for the defendant, where he is claiming affirmative 
relief from the plaintiff, were required to describe 
himself not only as attorney or counsel but also as in- 
terested in the claim, at the time of his first appear- 
ance in the case. The court could then better esti- 
mate the value of his acts and declarations in the var- 
ious phases of the cause; and if he were to shed tears 
over the supposed wrongs of his client, as champer- 
tous advocates have often keen known to do, it would 
promote the ends of justice for the court and jury to 
know whether he were weeping from areal sense of 
the grievance to which his client had been sub- 
jected, or for an aliquot part of the judgment to be re- 
covered. 

Upon this question your committee recommend the 
following resolution: 

Whenever an attorney or counsel has an interest in 
aclaim or counter-claim in litigation he must de- 
scribe himself as so interested at the time of his first 
appearance in the case, and if he fails to do so, and 
the fact of his interest is shown on the trial, the 
claim orcounter-claim must be disallowed. 

In closing it may be proper to add that the under- 
dersigned concur in the several resolutions which the 
foregoing report recommends to the association. They 
also concur in the general arguments made in sup- 
port of these resolutions, without each being com- 
mitted toall of the reasons given for the couclusions 
reached. 

The several resolutions recommended are as fol- 
lows: 

1. The law itself should be reduced, so far as_possi- 
ble, to the form of a statute. 

2. The greatest possible care should be exercised in 
the selection of jurors, much greater than is now ex- 
ercised in most of the States. No person should be 
put upon the jury list who is not known to be a per- 








son of probity, intelligence and good repute. It 
should be borne in mind, that a jurorisin avery im- 
portant sense a judge, though a temporary one, and 
something like the care required in the selection of 
permauent judges should be required in the selection 
of jurors. 

3. A jury should not be called in civil cases unless 
demanded by one of the parties. 

4. It should be made the duty of the judge in every 
case, civil or criminal, to instruct the jury as to the 
law, and it should be his rightin the exercise ofa 
sound discretion, to advise them as to the facts, cau- 
tioning them atthe same time that they are not 
bound by his opinion excepé as to matter of law. 

5. The judge should not be required to reduce his 
instructions upon matter of law to writing, where a 
competent stenographer, appointed under a_ pro- 
vision of law or selected by the parties, is present, by 
whom such instructions may be taken down as deliv- 
ered. 

6. The trial court on a motion for new trial, or the 
appellate court on appeal upon a question of fact, 
should set aside a verdict where it plainly appears to 
be unsupported by substantial evidence of a credible 
character, or to be contrary to the weight of trust- 
worthy evidence. 

7. The practice of submitting to juries special inter- 
rogatories upon the material or controlling facts in is- 
sue, and of disregarding their general verdict when in- 
consistent with their answers to such interrogatories, 
ought to be extended. 

8. The law should provide for the settlement of the 
facts in the court of first instance, subject perhaps to 
one appeal, and the courts of first instance should be 
so constituted as to enable them in general to settle 
satisfactorily the issues of fact. 

9. In all criminal trials of the grade of felony a ver- 
batim report of the trial should be made by an official 
stenographer; in case of appeal this report of the trial 
should be written out and transmitted to the appel- 
late court, and the appellate court should be prohib- 
ited from reversing any judgment for error of law, 
where the court, upon an examination of the testi- 
mony returned, should be of opinion that the verdict 
was clearly right. 

10. Whenever an attorney or counsel has an interest 
inaclaim or counter-claim in litigation, he must de- 
scribe himself as so interested at the time of his first 
appearance in the case, and if he fails to do so, and the 
fact of his interest is shown on the trial, the claim or 
counter-claim must be disallowed. 

All of which is respectfully submitted. 

Davip DupDLEY 
JOHN F. DILton, 
GEORGE G. WRIGHT, 
Seymour D. THOoMPsoN. 


FIELD, 
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PLEDGE—TROVER AND CONVERSION— TENDER 
OF PAYMENT. 
MASSACHUSETTS SUPREME JUDICIAL COURT, 
JULY 3, 1886 
CUMNOCK V. INSTITUTION FOR SAVINGS IN NEWBURY- 
PORT. 

Atender of payment of a debt is necessary to enable a 
pledgeor to maintain trover for a conversion of property 
pledged, unless the lien created by the pledge has been 
otherwise discharged. 


—- contract, withcount in tort. To the 


first and second counts the defendant demurred 
for the reason that the plaintiff in the said counts did 
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not set forth any legal cause of action against the de- 
fendant. After a hearing the demurrer was sustained, 
and plaintiff appealed. 


Felix Rackemann, for plaintiff. 
D. L. Withington and N. W. Jones, for defendant. 


Fie.LD, J. It wasconceded at the assignment that 
the first count was bad, on the ground, as was said, 
that it did not allege either a payment of the note, or 
atender of payment. Both counts apparently pro- 
ceed upon the theory that the payment of the note 
and the return of the stock were to be concurrent 
acts: but the contract of the defendant was to keep the 
certificate of stock with due care, and to return it to 
the plaintiff if the note was paid at maturity, or when 
after maturity the note was paid, unless the stock was 
meanwhile lawfully sold to pay the debt. The con- 
tract of pledge is collateral to the contract to pay the 
debt. The promise is to return the property pledged 
when the debt is paid. The pledgee can maintain an 
action to recover the debt without an offer to restore 
the property pledged (Zaylor v. Cheever, 6 Gray, 146), 
and he can maintain an action for,money lent after he 
has converted the property pledged, by an unlawful 
sale, and can recover the amount of the debt, less the 
amount realized by the sale, if the defendant pleads 
this in set-off. Fay v. Gray, 124 Mass. 500. 

Notwithstanding what was said in Cortelyou v. Lan- 
sing, 2 Caine Cas. 200, we think that the assumption is 
false that a contract of pledge, as a security for the 
payment of money, is analogous to a bilateral execu- 
tory contract in which the two parties mutually prom- 
ise to do concurrent acts, and the promise of one is the 
consideration of the promise of the other. The mod- 
ern authorities therefore require a tender of payment 
of the debt to enable the pledgeor to maintain trover 
for a conversion of property pledged, unless the lien 
created by the pledge has been otherwise discharged. 
The distinction between a tender of payment of a debt 
due, and an offer to perform one of two mutual prom- 
ises todo concurrent acts, is well known. Cook vy. 
Doggett, 2 Allen, 439. Neither count in this case al- 
leges a good tender at common law. Dunham v. 
Jackson, 6 Wend. 22; Bakeman vy. Pooler, 15 id. 
637. 

Tally v. Freedman’s Sav. & Trust Co., 93 U, S. 821, 
was replevin of a certificate of indebtedness, brought 
by the pledgeor against a purchaser from the pledgee, 
who bought bona fide, and without notice or knowl- 
edge of the plaintiff's claim, and it was held thata 
previous tender was necessary, and that an offer to 
pay was not equivalent to a tender. 

In Lewis v. Mott, 36. N. Y. 395, the action was brought 
by the assignee of the pledgeor against the vendee of 
the pledgee. The court held that there ‘‘ was no ground 
upon which the defendant could be liable to an ac- 
count, or upon which the plaintiff's right to redeem 
could be enforced against the defendant;’’ but the 
chief justice proceeded to consider the action as if it 
were tort for alleged conversion. The pledgeor had 
offered in writing to pay the defendant the debt for 
which the securities were pledged, and had demanded 
the securities, and the defendant had refused to com- 
ply with the demand. The chief justice says: ‘‘Clearly 
on no theory was he(the pledgeor) entitled to them 
(the securities), except upon the payment of the 
amount of the lien, or atender and refusal. Such 
tender has not been made. An offer to pay is not the 
equivalent for an actual tender.”’ 

Donald v. Suckling, L. R., 1 Q. B. 585, was detinue 
by the pledgeor against a sub-pledgee of the pledgee, 
to whom the pledgee had delivered the debentures 
pledged as security fora loan to him larger than the 
debt for which the debentures were originally pledged. 
Both debts remained unpaid, and it was held that the 





plaintiff could not maintain the action, because there 
had been no tender of the sum originally secured by 
the pledge. 

Halliday v. Holgate, L. R., 3 Exch. 299, was trover, 
by the assignee in bankruptcy of the pledgeor against 
the pledgee, for a wrongful sale of the property 
pledged. There had been no payment or tender of 
payment of the debt, and the court refused to sustain 
the action even for nominal damages, on the ground, 
that to maintain trover, the plaintiff must have the 
right of immediate possession, which he did not have 
until the debt was paid. 

The Massachusetts cases declare that a tender is neces- 
sary to enable the pledgeor to maintain trover against 
the pledgee, for a conversion of securities, when the 
lien created by the pledge has not been otherwise dis- 
charged. Jarvis v. Rogers, 15 Mass. 389; Jarvis v. 
Rogers, 13 id. 105; Hancock v. Franklin Ins. Co., 114 
id. 155. See Hathaway v. Fall River Nat. Bank, 131 id. 
14. Neither the English nor the Massachusetts cases 
however determine what amounts to a sufficient ten- 
der, although there are expressions which indicate 
that a tender good at common law is required. 

When replevin or detinue is brought, there may be 
a substantial reason why there should be an actual 
tender, because the plaintiff, if he recover judgment, 
recovers or may recover the possession of the property, 
and the court might well order the money tendered 
paid into court before entering such a judgment. 
There isa technical reason why a formal tender may 
be held necessary in trover, because if the lien created 
by the pledge has not been otherwise discharged, it 
may be held that it can be discharged only by the 
payment of the debt, or if the defendant will not re- 
ceive payment, by a tender of payment, which is the 
only thing the common law considered as in any re- 
spect an equivalent of payment, and trover can only 
be maintained when the lien has been discharged, and 
the plaintiff is entitled to the immediate possession of 
the property. But asthe damages in trover are the 
value of the property, less the amount of the debt, 
except for this technical reason, a want of a formal 
tender would not be a greater objection against main- 
taining trover than against maintaining an action for 
a breach of the contract to keepthe property safely, 
and to deliver it tothe pledgeor on payment of the 
debt. Perhaps in contract, strictly speaking, no 
breach is shown by a failure to return the security 
unless the debt is paid, or there has been a good com- 
mon-law tender of payment; but there are cases 
which hold that a formal tender is unnecessary. 
Cortelyou v. Lansing, 2 Caine Cas. 200; Fletcher v. 
Dickinson, 7 Aljen, 23; and Wilson v. Little, 2 N. Y. 
443, which was an action on the case for wrongfully 
selling stock, but whether trover or not is uncertain. 
In each of these cases however the property pledged 
had been wrongfully sold to the pledgee, which was 
in itself a conversion and a breach of the contract. 

In Fletcher v. Dickinson, ubi supra, the action was 
contract. The defendant, by the sale and assignment 
of the mortgages, had received sufficient money to 
pay the plaintiffs debt tu him. There had been in 
fact an offer in writing to pay the debt, and although 
the plaintiff “did not tender or exhibit any money, 
his counsel was prepared to pay the notes, and so in- 
formed the defendant.’”’ The court held that the sale 
was illegal, and say that ‘‘ formal tender of the amount 
of the notes would have been a useless ceremony such 
as the law never requires;’’ citing Cortelyou v. Lan- 
sing, ubi supra. 

The distinction between an unconditional offer to 
pay adebt, accompanied with a present ability and 
intention to pay, anda formal tender, is certainly 
technical, and the tendency of the law undoubtedly is 
to ignore technicalities, which serve no useful pur- 
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pose, and to administer the same substantive law in 
one form ofaction as in another, where different 
forms of actions are permitted. Such an offer to pay 
would undoubtedly be sufficient to maintain a bill in 
equity to redeem the property pledged, and we do not 
deem it necessary to decide whether such an offer 
would not be sufficient to enable the pledgeor to main- 
tain either tort or contract against a pledgee who re- 
fused to accept the offer and return the property 
pledged, or whether any offer or tender at all is nec- 
essary to maintain tort or contract against a pledgee 
who has concerted the property pledged by a wrong- 
ful sale of it, and applied the proceeds of the sale to 
the payment of the debt. 

[Omitting a point of pleading. ] 

Judgment affirmed. 

All the justices sitting concur in the result, and a 
majority of them in the reasons given in this opinion, 


—- ->___—_ 


MORTGAGE — NOTES SECURED BY — DESCHIP- 
; TION. 
CONNECTICUT SUPREME COURT OF ERRORS. 
APRIL 10, 1886. 
WINCHELL VY. CoNneEy.* 

Three notes all alike except in the amount read: ‘‘Five 
years after date for value received ,I promise to pay———, 
or order, ——— dollars, with interest annually at six per 
cent.”’ In an action to foreclose a mortgage given to 
secure the payment of the notes, held, that the failure to 
state when the interest was payable was a mere omis- 
sion and not a false description. 

CTION to foreclose a mortgage. The opinion states 


+ the case sufficiently. 
J. W. Alling, for plaintiff. 


S. E. Baldwin and J. H. Whiting, for defendant. 


CARPENTER, J. This isa suit to foreclose a mort- 
gage. The mortgage was given to secure three notes, 
amounting to $21,000. The three notes bear the same 
date, are payable in five years from date, ‘‘ with in- 
terest annually at six percent.’’ These notes are de- 
scribed in the mortgage as follows: ‘One note for 
$5,000, dated May 10, 1881, bearing interest at six per 
cent per annum, payable five years from date; one 
note for $6,000, dated May 10, 1881, payable five years 
from date, bearing interest at six per cent per an- 
num; and one note for 210,000, dated May 10, 1881, 
payable five years from date, bearing interest at six 
per cent per annum.” 

The complaint as amended shows the terms of the 
note and the condition of the mortgage deed, alleges a 
mutual mistake, by which the parties failed to state 
in the condition of the mortgage that the interest was 
payable annually, and prays for a reformation of the 
mortgage, for a foreclosure, and for possession. 

One of the defendants is a non-resident. He at- 
tempted to remove the case to the Circuit Court of 
the United States. From that attempt arises a ques- 
tion as to the jurisdiction of the Superior Court. 

The defendant, Coney, denies that the deed can be 
reformed as against him. There are also some ques- 
tions made as to the admission of evidence, the pro- 
priety of the amendments, etc. But passing by all 
other questions for the present, we will first consider 
whether the plaintiff is entitled to a foreclosure of the 
mortgage as it stands. If he is, many of the questions 
discussed are of little importance. 

As no part of the principal secured by the mortgage 


*6 N. E. Rep. 215. 











is now due, a foreclosure can only be for interest due 
and unpaid. The condition of the mortgage does not 
of itself show that the interest is payable before the 
maturity of the notes; but it purports to secure the 
notes “‘according to their tenor.”’ The condition is: 
‘* Now therefore if said notes shall be paid according 
to their tenor, then this deed shall be void and of no 
effect ; otherwise it shall remain in full force.” 

The notes are all alike except in the amount. Omit- 
ting that, they all read: ‘‘Five years after date for 
value received, I promise to pay Alvord E. Winchell 
or order, $ , With interest annually at six per 
cent.’’ We interpret that as a promise to pay interest 
annually, 

That is theobvious meaning of the words and is 
doubtless what the parties intended. So that the real 
question is, whether the condition sufficiently de- 
scribes the notesto secure the payment of annual 
interest as against Coney, who has acquired an 
interest in the equity of redemption from the mort- 
gagor. 

A large number of cases have been decided by this 
court respecting the certainty required in the descrip- 
tion of debts secured by mortgage. It has been held 
that tbe nature of the debts must be truly stated, 
whether by note, boud or open account; that the 
amount of the debt must be stated, not with exact- 
ness, but as nearlyas may be, fairly and without 
fraud; and the character of the indebtedness, whether 
contingent or absolute. 

In all these respects this description meets the re- 
quirements fully. It goes further, and gives the 
terms of the notes in part, the date, when payable, 
and the rate of interest. But it fails to tell us when 
the interest is payable. Is that failure simply an 
omission, or doesit amount to a false description? 
We think it is an omission merely. Ifa note is given 
on time with interest, and the time for the payment 
of the interest is not specified, it is payable when the 
principal is. The same rule of construction however 
ought not to be applied to the condition of the mort- 
gage. The object of each instrument differs widely 
from that of the other. The object of the note is to 
embody the contract between the parties. Of course 
it must be complete in itself and express the whole 
contract. The intent of the parties must be gathered 
from the language used. The object of the other is to 
identify the note or debt secured by the mortgage, 
and give reasonable notice of the extent of the incum- 
brance. All the terms of the note are not essential to 
that object; hence all need not be stated. The par- 
ticularity required in making a contract is not re- 
quired in describing it. Hence it may be safely as- 
sumed that some particulars may be omitted in the 
description. Therefore the failure of the condition to 
tell us when the interest is payable does not necessar- 
ily afford ground for the inference that it is payable 
when the principal is, especially in notes for a large 
amount and withalong time torun. It is a matter 
of common observation that a large portion of the in- 
debtedness of the world pays interest annually or 
oftener, as National, State, municipal and corporation 
bonds. So also with long time loans by savings banks 
and insurance companies. Loans by individuals are 
hardly exceptious to the rule. We apprehend that it 
isan unusual occurrence to finda loan for a large 
amount, torun for more than one year, unless it is 
stipulated that interest shall be paid annually at least. 
Therefore there can be no presumption that payment 
of interest was to be postponed for five years. 

Moreover the condition required the mortgagor to 
pay the notes according to their tenor. Obviously 


“their tenor’’ was not wholly expressed. There was 
one omission, and that omission was the subject of 
conversation between Coney and the mortgagor before 
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he took his deed. He sought information, but not 
from the right source. The mortgage pointed him 
directly to the nutes. He could there obtain definite, 
certain and precise information. Instead of inquiring 
in that direction, he chose to rely upon the uncertain, 
and asit proved the unreliable recollection of the 
mortgagor. That was his own folly. He was not de- 
ceived or misled by the record. 

We have no case in this State directly in point. In 
the cases in which the general question is discussed 
we find no principle which would make this descrip- 
tion fatally defective. On the other hand certainty 
of description in every particular is dispensed with, 
provided the record gives reasonable notice of the 
nature and extent of the incumbrance. Stoughton 
v. Pasco, 5 Conn. 442; Merrills v. Swift, 18 id. 257. 

But there are cases in other jurisdictions which 
more closely resemble this. 

In Richards v. Holmes, 18 How. 143, a case very 
much like this,- Mr. Justice Curtis says: ‘It was 
argued that the trust deed does not describe the note 
as bearing annual interest, and consequently that the 
subsequent incumbrancer has a right to insist, that as 
against him, there was no power to sell for non-pay- 
ment of such interest. Itis true that the deed does 
not purport to describe the interest which is to become 
due on the note; but it clearly shows that it bore in- 
terest at somerate, and payable at some time or 
times, and this was sufficient to put a subsequent in- 
cumbrancer on inquiry as to what the rate of interest 
and the time or times of payment were. The deed in 
effect declares, and its record gives notice to subse- 
quent purchasers, that its purpose is to secure the 
payment of such interest as has been reserved by the 
note; the amount, and date, and time of payment, of 
which are mentioned. Wedo not think the mere 
omission to describe in the deed what that interest 
was to be, is adefect of which advantage can be taken 
by the complainants.”’ 

In Pierce v. Parker, 4 Metc. 80, a note was described 
in a deed of release as payable May 21, 1834, when in 
fact it was payable April 2lst. It was held that parol 
evidence was admissible to identify the note. The 
court says: ‘‘And it is a well-settled principle of law 
that when an instrument, which is offered to prove 
the subject-matter described, differs in one or more 
particulars from the thing described, evidence is ad- 
missible to show their agreement or identity, not- 
withstanding such misdescription.” 

In Worthington v. ITylyer, 4 Mass. 196, Parsons, C. 
J., says: ‘* But if the description be sufficient to as- 
certain the estate intended to be conveyed, although 
the estate will not agree to some of the particulars 
in the description, yet it shall pass by the convey- 
ance, that the intent of the parties may be ef- 
fected.”’ 

In Bourne v. Littlefield, 29 Me. 302, the condition of 
a mortgage deed was, that if the mortgagor or his as- 
signs should pay $500 at afuture specified time, then 
the deed, as also a note bearing even date with it, 
given by the mortgagor to the mortgagee to pay that 
sum at the time stated,should both be void. In a bill to 
redeem it was held that parol evidence was admissible 
to show that a note of $500, payable on demand with 
interest, was the one secured by the mortgage. Surely 
ifa misdescription may be corrected by parol evi- 
dence, a defective description, which defect the note 
when produced will supply, cannot be a serious ob- 
jection, and cunnot impair the security. See also 
Johns v. Church, 12 Pick. 557; 8. C., 23 Am. Dec. 651; 
Hall v. Tufts, 18 Pick. 445; Jackson vy. Bowen, 7 
Cow. 13. 

In Webb v. Stone, 24 N. H. 282, the marginal no te is 
as follows: ‘‘It is not necessary that all the particu- 
lars of the note secured should be set forth in the con- 





dition of the mortgage. It is enough if it appears with 
reasonable certainty to be the note intended.” 

In Cleavenger v. Beath, 53 Ind. 172, the note did not 
correspond with the description of the note in the 
mortgage. It was held that the note controlled and 
cured the defective description in the mortgage. These 
cases illustrate the distinction we would emphasize, 
that that part of acontract describing the subject- 
matter to which it rei:ates need not be certain in itself, 
and does not require that degree of certainty that is 
required in defining the thing to be done by each of 
the contracting parties. One object of the condition 
of a mortgage is to point out the debt intended to be 
secured thereby. It of itself imposes no obligation 
upon either of the parties. It is descriptive in its 
character, and is like the descriptive part of a deed, or 
other instrument of conveyance, describing the prop- 
erty conveyed. It need only point out the thing con- 
veyed with reasonable certainty. It is not required 
that the description shall be certain and precise in 
every particular. 

That these notes were sufficiently described for all 
the purposes of identity can admit of no question. 
That the description gave Coney all the information 
he required, or the means of obtaining information, 
is equally certain. 

We may properly take another view of this ques- 
tion. The description inthe mortgage, ** bearing in- 
terest at six per cent per annum,”’ is at least ambigu- 
ous. Itclearly expresses the rate of interest, and 
would have done so if it had simply said “interest at 
six per cent.’’ That would have been the way in 
which most people would have expressed it if that had 
been all that was intended. 

When therefore the note is described as “ bearing in- 
terest at six per cent per annum,’ it is reasonable to 
suppose that something more was intended. And 
what else could it be but to indicate the time or times 
forthe payment of interest? Finding that expres- 
sion there, Coney had no right to assume that it was 
without meaning, and that no interest was payable 
until theend of five years. He kuew that the notes 
were on interest and thatit was payable at some 
time. As the description left that matter uncertain 
he was bound toinquire. Where to look for informa- 
tion could not be a matter of doubt. In some States 
itis held that a mortgage and the note or notes se- 
cured by it, forall the purposes of security, constitute 
but one transaction—virtually one instrument. This 
must be so where the mortgage sufficiently identifies 
the note. Of course to comprehend the full meaning of 
the transaction the note as well as the mortgage must 
be examined. The mortgage points him directly to 
the note. He cannot be permitted to omit inquiry 
and thus say that the mortgage misled him. By so 
doing he would not only be taking advantage of his 
own negligence, but he would thereby make others 
responsible for that negligence. 

There isno hardship in requiring him to resort to 
the holder of thenotes for information. Suppose the 
mortgage had stated in terms that the interest was 
payable annually ; even then if a purchaser would ob- 
tuin exact information he must make inquiry. From 
the nature of the case the mortgage could not tell how 
much interest would remain in arrears at any sub- 
sequent time. If important, he may as well inquire 
toascertain when interest is payable as to ascertain 
how much is unpaid. 

Again in considering what notice the mortgage gave 


| to Coney, we must bear in mind not only the circum- 


| 
; 


stances of this particular case, but also the practice or 
the usual course of capitalists in loaning money. 
Money, especially in large amounts, is income-produc- 
ing as much so as houses or lands. We should about 
as soon expect to find a real estate owner renting a 
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house for five years, the whole rent payable at the ex- 
piration of the lease, as to find a man loaning $20,000 
for five years with interest payable only at the matur- 
ity of the note. There is therefure no presumption 
that the payment of interest in such a case is to be de- 
ferred. The presumption is rather the other way. 

Our conclusion is, that the mortgage as it stands 
secures the payment of interest annually, and that too 
as against subsequent purchasers. That being so, the 
plaintiff is entitled to a decree without a reformation 
of the mortgage. 

(Omitting another question.) 

Judgment for plaintiff. 





PARENT AND CHILD—STATUTE AWARDING CUS- 
TODY TO OVERSEERS OF POOR—CON- 
STITUTIONALIT Y—RESTOR- 

ING CUSTODY. 





MASSACHUSETTS SUPREME JUDICIAL COURT. 
FEBRUARY 1886. 


FARNHAM V. PIERCE.* 


A statute authorizing courts and magistrates to award to the 
overseers of poor the custody of children found to be neg- 
lected by their parents, and growing up without educa- 
tion or salutary control, and in circumstances exposing 
them to lead idle or dissolute lives, is constitutional, 
but such adjudication is not conclusive, and on habeas 
corpus the custody may be restored on showing the re- 
moval of the cause and the parents’ competency and fit- 
ness. 


ore states the case. 


G. E. Williams, for petitioner. 
F. V. Fuller, for respondents. 


W. ALLEN, J. The father of an infant four years of 
age, who has been committed to the custody of 
the overseers of the poor of the city of Taun- 
ton by the First District Court of Bristol on 
findings that she was, by the neglect of her parent, 
growing up without education or salutary control,and 
in eircumstances exposing her to lead an idle and dis- 
solute life, and that she hada settlement in Taunton, 
seeks her discharge from custody ona writ of habeas 
corpus, on the ground that the statute of 1882, ch. 181, 
§3, under which the court acted, is contrary to article 
12 of the Declaration of Rights of this State. 

The section of the statute is as follows: ‘‘ Whenever 
’ it shall be made to appear to any court or magistrate 
that within his jurisdiction any child under fourteen 
years of age, by reason of orphanage, or of the neg- 
lect, crime, drunkenness, or other vice of his parents, 
is growing up without education or salutary coutrol, 
and in circumstances exposing him to lead an idle and 
dissolute life, or is dependent upon public charity, 
such court or magistrate shall, after notice to the State 
board of health, lunacy and charity, commit such 
child, if he has no known settlement in this Common- 
wealth, to the custody of said board, and if he has a 
known settlement then to the overseers of the poor of 
the city or town in which he has such settlement, ex- 
cept in the city of Boston, and if he has a settlement 
in said city, then tothe directors of public institutions 
of said city, until hearrives at the age of twenty-one 
years, or for any less time; and the said board, over- 
seers and directors are authorized to make all needful 
arrangements for the care and maintenance of chil- 
dren so committed in some State, municipal or town 
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nstitution, or in some respectable family, and to dis- 
charge such children from their custody whenever the 
object of their commitment has been accomplished.” 

This is not a penal statute, and the commitment to 
the public officers is not in the nature of punishment. 
It is a provision by the Commonwealth, as parens 
patric, for the custody and care of neglected children, 
and is intended only to supply to them the parental 
custody which they have lost. In this respect the 
statute manifestly differs from the construction given 
to the statutes under which People v. Turner, 55 Ill. 
280; S.C., 8 Am. Rep. 645; and State v. Ray (N. H., 
July, 1885), 32 Alb. L. J. 349, were decided, and resem- 
bles more the statutes considered in Milwaukee Jndus- 
trial School v. Supervisors, 40 Wis. 328; S. C., 22 Am. 
Rep. 702; Farrier’s Petition, 103 Ill. 367; McLean Co. 
v. Humphreys, 104 id. 878; Prescott v. State, 19 Obio St, 
184; S. C., 2 Am. Rep. 388; House of Refuge v. Ryan, 
37 Ohio St. 197; Ex parte Crouse, 4 Whart. 9; and 
Roth v. House of Refuge, 31 Md. 329. 

It does not punish the infant by confinement nor 
deprive him of his liberty; it only recognizes and reg- 
ulates, as in providing for guardianship and apprentice- 
ship, the parental custody which is an incident of in- 
fancy. 

It is argued thatthe right of the father to the so- 
ciety, education and earnings of his child is taken 
from him by a summary proceeding, without notice or 
trial. If the statute is to be construed as authorizing 
a final adjudication upon the rights of the father, tak- 
ing from him the custody and care of his child, it 
would be a grave question whether it could be sus- 
tained. But we do not so construe the statute. 

It provides custody for a child who is suffering for 
the need of it in consequence of the death or unfitness 
of its parent. The fact of the death or neglect or 
crime or vice of the parent shows the condition of the 
child—that he is in need of parental custody. The 
fact that he issuffering morally for want of parental 
restraint calls for immediate and appropriate relief as 
would the want of food or shelter. The inability or 
failure of the parent to furnish the relief is intended 
to show the need of the child, not to be the basis of a 
decree against the parent. Milwaukee Industrial School 
v. Supervisors, ubi supra. 

It is argued that the statute authorizes the commit- 
ment of the child to custody until his majority, and 
only gives the board to which he is committed discre- 
tionary authority to discharge him, and that it thus 
wholly deprives the parent of the right to the custody. 
The answer is that the father is not bound by the ad- 
judication, and his rights are not affected by it, except 
incidentally and to a limited extent, necessary for the 
good of the child. 

It would be an entirely natural and proper provision 
in a commitment intended to bind the child and 


. strangers only, that it should be during minority, or 


for a shorter time, in the discretion of the commit- 
ting magistrate; and it is not necessary to infer from 
such aprovision an intention that the rights of the 
father should be adjudicated and determined which 
would not have been found without it. That that was 
not the intention of the Legislature appears from va- 
rious considerations besides those already referred to. 
The proceeding is intended to be summary. Any 
magistrate is authorized to act when it shall be made 
to appear te him, ete. No complaint or written appli- 
cation to the magistrate is required, and no notice to 
any one except to the State board of health,lunacy and 
charity after it shall have been ‘‘made to appear.’’ 
No trial is required, and it might be ‘‘made to ap- 
pear’’ by inspection of the child and his surroundings 
without any other proceeding. The statute not only 


requires no notice to the parent, but does not make 
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him a party, and gives him noright to be heard, even 
if present; and it does not prescribe a fact as constitu- 
ting the unfitness of the parent—as support as a pau- 
per or sentence to the State prison for instance—but 
leaves the question of unfitness, in the respects speci- 
fied, to the summary determination of any magistrate 
without revision orappeal. As a proceeding to ascer- 
tain whether a child, who is growing up without salu- 
tary control, and exposed to vicious habits, is in that 
condition, in spite of proper parental control, or for 
want of it, witha view of supplying the control, if 
needed, the meaning of the statute is plain, and in the 
line of legislative precedent; as a proceeding to deter- 
mine the fact of the father’s unfitness and consequent 
forfeiture of his parental rights, and to adjudicate 
upon his right to the custody of the child, it lacks es- 
sential features which we are accustomed to find in 
all legislation affecting rights of property or persons; 
and we do not think that the necessity of construc- 
tion requires us to give that meaning to the language of 
the statute. 

The finding of the District Court must be taken to 
be that the child was in the condition which required 
the custody of the overseers of the poor according to 
the statute, and she was given into their custody for 
that reason, and not because the father was adjudged 
to have forfeited his right. The commitment is valid, 
and the custody in which the child is held is lawful, 
and subject to the rights of the father. The statute 
does not provide any way in which the father can 
maintain his rights. He canapply to overseers of the 
poor to discharge the child, for the reason that the ob- 
ject of the commitment has been accomplished, and 
on showing his ability and fitness to take charge of 
the child, she should be discharged to them. The 
statute leaves that in their discretion, it is true, and 
as to matters other than the right of the parent, their 
discretion may be absolute; but the rights of the pa- 
rent can be protected on habeas corpus by this court. 
Milwaukee Industrial School vy. Supervisors and House 
of Refuge v. Ryan, ubi supra. 

We think that the commitment is evidence of the 
condition of the child, as in need of restraint on ac- 
count of the neglect of the parent, at the time of the 
commitment; but that it is not binding upon the 
father as an adjudication upon his rights, and that he 
has a right to show that the cause stated for the com- 
mitment does not now exist, that he is competent and 
fit to have the care of the child, and that the welfare 
of the child will permit of her removal from her pres- 
ent custody. 

The case should be remitted for further hearing be- 
fore a single judge. 

Ordered accordingly. 


—_—_——_— 


TRADE-MARKK—“HAND GRENADE FIRE EXTIN- 
GUISHER.” 


CHANCERY DIVISION, APRIL 15, 1886. 





Re HARDEN Star HAND GRENADE FrrRre EXtTIN- 
GUISHER Co., LIMITED.* 


The words ‘‘ Hand Grenade Fire Extinguisher” are merely 
descriptive, and not a valid trade-mark. 


Romer, (). C., and Royer Wallace, in support of the 
motion. 


Aston, Q. C., and R. Vaughan Williams, for respond- 
ent company. 





*54 L. T. Rep. (N. S.) 834. 





Curry, J. This is an application to strike out the 
registration of a trade-mark which was obtained by 
the respondents on the 8th of April, 1885. The regis- 
tered trade-mark consists of these words, ‘*‘ Hand 
Grenade Fire Extinguisher.’’ Under the Patents, 
Designs and Trade-marks Act, 1882, § 64, there may 
be registered as a trade-mark ‘‘a fancy word or words 
not incommon use.” Every one of these four words 
are words in common use—‘‘hand,” “ grenade,” 
“ fire,’ ‘‘extinguisher’’—and they are all ordinary 
words to b3 found in any dictionary, and well under- 
stood by any person moderately acquainted with the 
English language. Mr. Aston says that the term, 
taken as a whole, is a fancy term; and he has endeav- 
ored, by an ingenious argument, to support that prop- 
osition. In order to draw forth the strength or weak- 
ness of his argument, L asked him what term he him- 
self, after having carefully considered the matter, 
would be able to propose to the court as a term which 
would better denote the article in question than the 
term that [ have just read. His answer I will men- 
tion ina moment. The instrument or implement, or 
whatever I ought to call it, consists of a bottle which 
contains a liquid. The bottle is thrown, and the bottle 
being thrown, breaks, the liquid escapes, and the ef- 
fect produced, or alleged to be produced—for I am not 
concerned with whether it is successful or not—is that 
it extinguishes fire. The four words appear to me to 
indicate with very considerable precision, and with 
much greater precision than I am accustomed to find 
in matters of this kind, the nature of the article itself; 
and I should hold, as a mere general proposition, with- 
out regard to the evidence, which I shall discuss in a 
moment, that these words, which the respondeuts call 
fancy words, are merely descriptive of the article 
—**hand,”’ “grenade,” * fire,’ ‘*extinguisher.”” The 
bottle is something like the pomegranate from which 
the military instrument or weapon called a grenade is 
taken; and everybody who understands the English 
language knows than a grenade is a thing intended 
to be thrown, and it is known thatit contains some- 
thing inside it, and that when thrown, there being a 
fuse, the fuse will ignite and the thing will explode. 
Breaking is part of the notion therefore to be found 
in the use of the term ‘‘grenade,’”’ and the bottle, of 
which there are several specimens here in court, is not 
unlike a grenade with a fuse in it. ‘“ Hand’’—this 
grenade is to be used by throwing it by the hand; it is 
not shot from a gun, or any thing of that kind, and it 
does serve to extinguish the fire by breaking the glass 
bottle and allowing the contents to escape. 

These are questions of trade terms, and it is a great 
mistake to suppose that in trade terms are found great 
accuracy. On the contrary, there is a very considera- 
ble looseness allowed. Thisis not a question—and I 
say this emphatically—for a grammarian or philolo- 
gist. It is aquestion of the ordinary fair meaning of 
the terms to any ordinary Englishman; and there are 
many illustrations I could give—some of which I gave 
in the course of the argument—where words have got 
into the language, and pass current, and are very good 
words, which do not please the philulogist, who never 
would be satisfied. Of course after a time the learned 
philologist accepts them, and takes them as part of 
our ordinary stock of the English language. Professor 
Henry Morley, of whom I desire to speak with the 
greatest respeet, has stated in substance in his affida- 
vit that he considers this a fancy term, and that the 
term—as a whole, he must mean—is not in common 
use. There is another learned professor who takes a 
view which is wholly opposed to this. He considers 
the term not fanciful, and considers the words in com- 
mon use; and they certainly were in use about two 
years before he made his affidavit. It is the first time 
I remember any affidavits being filed to explain the 
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English language, but I accept them, and I have no 
doubt both these gentlemen do state their own view 
with perfect accuracy. 

But it is really a question, as I have said, which does 
not depend on expert evidence. I remember no case 
in which, in order to explain the English language, 
expert evidence has been allowed to be adduced. Of 
course there are many cases in which experts in the 
market are allowed to come forward and explain the 
market terms or the like, such as the terms of a 
charter-party or any other mercantile document. But 
however this may be, without pressing this too far, it 
is for the court to decide; and I do consider these 
words to be merely descriptive. I hold that as a gen- 
eral proposition. But before I will go to another point 
I will mention Mr. Aston’s answer to me when he was 
endeavoring with all his skill, all his knowledge of the 
English language, all his ability, and all his versatility 
in questions of this kind, to give me a better descrip- 
tion of the article, andI got from him as the result, 
first, ‘‘a bottle extinguisher.’’ Mr. Aston, no doubt, 
meant to have inserted another word, as he said he 
did. Then he inserted the word ‘‘fire.’’ Thus I got 
‘bottle fire extinguisher.” With the assistance of 
some gentleman who was in the court, learned in the 
law and also in the language, he afterward suggested 
‘*bottled fire.” That of course is equally absurd. 
Then Igotfrom him “bottled fire annihilator,’’? and 
then as the last, ‘decanter fire annihilator.”” If Imay 
say so, [think that that reduces the question to an 
absurdity. The decanter of course is quite wrong, be- 
cause the decanter is that out of which you pour a 
thing. The action of decanting isto empty one and 
pour it into another. ‘‘ Decanter’ would have beena 
miserable term to apply. It is hardly worth while 
pursuing this part of the case with seriousness. The 
result of Mr. Aston’s labors in the matter would not 
have conveyed the notion of this instrument or imple- 
ment so well to the ordinary mind as the terms which 
are here used. 

Now I will go to the evidence, which I will deal with 
very shortly. In America the name was used and well 
known. I have the description in the Scientific Ameri- 
can of the Harden Hand Grenade Fire Extinguisher 
and the article is published in a magazine that came 
out on the 12th of July, 1884, and was in this country 
by the end of the month, and this article speaks of 
these things in general terms. I will explain what I 
mean a little more fully. It is headed ‘** Harden Hand 
Grenade Fire Extinguisher,’ which for argument 
sake, I will allow for the moment might be taken to 
be the description only of the Harden implement. 
But the article goes on to speak of these as distin- 
guished from others. Insmalltype it says: “These 
little hand grenades extinguish fire on the same prin- 
ciple.’’ What an admirable commentary that passage 
I have just read is on the question of whether these 
words are descriptive or not. ‘These little hand 
grenades extinguish fire.’ It is almost as short and 
as neat as the term which he has registered. Then 
there is a license which was granted to Mr. Hay- 
ward in 1884, in which I have the term used as an or- 
dinary term. It was a license to sell ‘fire extinguish- 
ers and hand grenade fire extinguishers.’’ In the pat- 
ent of 1883 which came over to this country, the head- 
ing is ‘‘ Hand Grenade for Fire Extinguishers.” That 
is not quite so neat as the term that has been regis- 
tered. ‘‘ Hand Grenade for Fire Extinguishers seems 
to me to be not so terse nor so well formed a phrase as 
the phrase which has been submitted for registration. 
Then I have in this country, besides what the respond- 
euts themselves did before registration, Harper's 


Magazine, which came intothis country in December, 
1884, describing Hayward’s, that is in substance, the 





applicant’s grenade, asa “ Hand Grenade Fire Extin- 
guisher.” Then I have a provisional specification, 
filed in November, 1884, for *‘ Improvement in hand 
grenades or chemical fire extinguishing devices,”’ with 
a description. I have another one on the 7th of Octo- 
ber in the same year for ‘“‘{mprovements in hand 
grenades for fire extinguishing purposes,”’ and another 
one in February, 1885, “Improvements relating to 
hand grenades for extinguishing fire.’”’ But really :t 
is not necessary to go further through the evidence. 
There is a considerable body of evidence beyond what 
I have mentioned. I am satisfied that in this country 
the term was well known and in common use at the 
time the respondents on this motion applied for this 
registration. What has been done really is witha 
view to prevent the rival licensee—that is, Hayward or 
those claiming under him—from selling his hand gren- 
ades made after the same pattern in this country ; and 
thatis plain froma letter that was written by Mr. 
Royce, the manager or secretary of the respondent 
company, who in terms shows that his object was to 
obtain amonopoly for the sale under their license of 
the same patent; because both the respondents and 
Mr. Sinclair have claimed under the same American 
patent, and their title is apparently, as far as the ar- 
ticle goes, derived from the same source. That letter 
contains a passage which [I read for the purpose of 
showing with what intention this registration took 
place, premising that no notice was given to the ap- 
plicant or to any agent of Hayward in this country of 
the intention to register, and that the registration was 
either kept secret or at least remained unknown for a 
very considerable time afterward. What Mr. Royce 
says in his letter of the 135th of March, 1885, material to 
this point, is this: ‘“* also note your efforts in keep- 
ing the agents in good trim, and glad to see you are 
confident of so doing. I expect Mr. Hayward will 
have a hard time iu getting his grenades into this mar- 
ket.” 

Here is the agent or secretary or officer of the re- 
spondent company using this term ‘‘ grenades’ about 
which alone there could have been, to my mind, the 
slightest contest as to whether the word was fanciful 
or not, in the ordinary sense of a word well known: 
“In getting his grenades into this market,’’ that is, 
into England. “Ihave just applied fora trade-mark 
in the word ‘ grenade,’ as applied to hand fire extin- 
guishers, and shall probably get it, as it was discussed 
quite extensively before we filed our claim. I have 
alsotaken out the words ‘The Harden’ as a trade- 
mark, which will bar Mr. Harden,’’ that is another 
claimant, ‘‘and his lovely grenade; ’’ and then he says: 
*‘T have also taken out a design upon the Hayward 
bottle. It is really our property, as he stole it from 
us.’’ Upon that part of the case I make no observa- 
tions beyond this: The motion did refer to the 
registration of the design. But Mr. Aston submitted 
upon that, and he tells me, though he has not given 
any evidence to justify the statement, that Mr. Hay- 
ward stole the design of the bottle from them; he has 
not gone into evidence upon the point, because he has 
substantially submitted to the demand. 

There is evidence on the other side to the effect that 
most unscrupulously the design of the Hayward bot- 
tle was taken by the Harden company and registered ; 
but I pronounce no opinion upon that. I consider it 
quite unnecessary for the purpose of my judgment on 
the other part of the case, and moreover this part of 
the case has been withdrawn; but the letter itself 
speaks volumes, and it shows that that is being done 
which I have known attempted to be done on other 
occasions by registering a name, namely, attempting 
to get a monopoly really of the article, and to prevent 
others selling the same article in the market. 
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I hold therefore that the applicant is entitled to suc- 
ceed on the only point that has been contested, and 
therefore he gets the costs of the motion. 


——_4—_—____— 


CARRIERS— OF PASSENGERS— LOSS OF BAG- 


GAGE IN SLEEPING CAR. 





SUPREME COURT OF TENNESSEE, JUNE 10,71886. 
L. & N. & G.S. R. Co. v. KATZENBERGER.* 

Arailway company insures the safety of each passenger's 
baggage, even when the passenger takes his baggage into 
a sleeping car,and gives it in charge of the porter thereof, 
and the company cannot limit its liability by any special 
arrangement with the sleeping car company. 

‘oo from Circuit Court, Shelby county. 


Action torecover the value of plaintiff's baggage, 
lost from a sleeping car forming part of the defend- 
ant’s train, in which plaintiff was a passenger at the 
time. Verdict and judgment for plaintiff, and appeal 
therefrom by defendant. 


Estes & Ellett, for plaintiff. 
L. & E. Lehman, for defendant. 


FREEMAN, J. Katzenberger, the plaintiff below, 
purchased a ticket at Cincinnati, Ohio, and got on the 
cars at Louisville Junction,in Kentucky,on the defend- 
ant company’s road, for the city of Memphis. He also 
purchased a ticket entitling to a berth from the conduc- 
torin charge of thePullman sleeper attached to the train 
on which he was to travel. He gave his satchel or valise 
to the porter of the sleeper on entering the car; had 
his berth made down. Onretiring he gave his sleep- 
ing car ticket to the porter, it beingabout 1 o’clock at 
night. At this time the porter informed him the 
valise was too large to go under the seat, and he left it 
where he had seen it placed by the porter of the train 
on entering, to-wit, on a seat near the middle of the 
car, the conductor sitting beside it. When the car 
reached Guthrie, on or near the line between Tennes- 
see and Kentucky, the valise was missed, and could 
not be found. The valise contained various articles 
of wearing apparel, aud the jury have found a verdict 
for plaintiff below for $100. 

lt is proper to state that the ticket given for the 
berth by the conductor of the Pullmun car had in 
print on the face of it, the following: ‘ Wearing ap- 
parel or baggage placed in the car will be entirely at 
the risk of the owners.’’ This ticket however as 
shown, only being the ticket of the Pullman Car Com- 
pany, and the railroad company not being a party to 
it, or so shown, further than the fact that the sleeper 
was part of its train, can have no bearing on the pres- 
ent case, where the suit is against the railroad com- 
pany alone. What effect it might have on a suit 
against the Pullman Car Company we need not dis- 
cuss or determine, at least for the present. 

The suit being against the railroad company as a car- 
rier of passengers, the question is as to the measure of 
liability incurred by such company, where its passen- 
ger exercises its option to ride ona sleeper of the Pull- 
man Company, whose car, by contract with the rail- 
road company, makes part of its train, and is thus 
contracted for, in view of the convenience of its pas- 
sengers, as well as the increased profit to the company 
by reason of being able to furnish such a comfort and 
convenience, thereby increasing at competing points 
at least its patronage over any road that should fail to 





*1 S$, W. Rep’r, 44. 
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furnish such advantage, At one time it was held that 
the proprietors of public conveyances which carried 
passengers were not responsible as common carriers 
for the baggage or luggage of passengers, unless a dis- 
tinct price was paid for its carriage. It is said in 
Hutch. Carr. however, section 678: ‘ But now it is too 
well established to be controverted, that in the car- 
riage of the passenger's baggage, the carrier incurs the 
full responsibility of the common carrier of goods,and 
becomes an insurer of its safety against every accident 
which is not the act of God, orthe public enemy, or 
the fault of the owner or passenger himself.’’ For this 
are cited numerous cases. Muacrow v. Ry. Co., L. R., 
6 Q. B. 612; Great Western Ry. Co. v. Goodman, 12 C. 
B. 313; Marshal/ v. Ry. Co., 11 id. 655; Butcher v. Ry. 
Co., 16 id. 13; Story Bailm., § 499. This doctrine, we 
take it, is not controverted by the learned counsel as 
the settled law of this country as well as of England. 

‘The general adoption of the rule,” says Mr. Hutch- 
inson in a note to page 535 of his work on Carriers, ** is 
no doubt attributable to evident necessity which those 
who travel are under to carry baggage, and to the 
fact that the contract to carry the passenger at all ad- 
vantageous. Nor can there be any hardship or injus- 
tice insuch a rule, as it is in the power of the carrier 
to charge such rate for passage as will compensate him 
for the responsibility he assumes of the passenger's 
baggage.’’ We add, a very small charge would prove, 
in the long run, profitable to the railroad, losses from 
this source not being great, and the articles embraced 
in the term “ luggage’’ not generally of great value. 

It is also well settled, and that in accord with the 
nature of the contract, that all reasonable liberality is 
allowed to the passenger in control of his luggage, 
for the purpose of its use upon the journey, without 
releasing the carrier from his obligation to see to its 
safety. Especially would this be true as to the charac- 
ter of luggage involved in this case—a valise contain- 
ing clothing for use on the journey. Hutch. Carr., 
§ 694, et seq. 

There appears no special custody of the baggage .in 
this case more than the fact of taking it into the Pull- 
man car, and delivering it to the porter, who placed it 
on aseat opposite the owner. 

But the main argument of the learned counsel in 
this case is based on the contract with the Pullman 
Car Company exempting it from liability for baggage, 
and also that the conductor and porter were prohib- 
ited by a regulation of the sleeping car company from 
taking charge of, or assuming responsibility for, such 
luggage. As we have said, we do not see that this con- 
tract can have any proper bearing on the liability of the 
railroad company, the general carrier,who had engaged 
to transport plaintiff and his baggage from the Junc- 
tion to Memphis, using as part of the means to doso 
the sleeper of the Pullman Company provided for its 
own advantage by special contract with that company ; 
and by the contract of carriage by settled law, incur- 
ring all the responsibilities of acommon carrier of pas- 
sengers. 

The question pressed on us, that the sleeping car in 
question was owned by the Pullman Company, pro- 
vided at its own expense, with aconductor and por- 
ter, to whom was committed the immediate control 
of its interior arrangements and management, was 
thoroughly considered by the Supreme Court of the 
United States in its application to the responsibility 
of the railroad company in the case of Pennsylvania 
Co. v. Roy, 102 U. 8. 452, et seq. 

This case, it is true, was an action for injuries sus- 
tained to the person, but sustained by reason of the 
supposed or assumed defective construction of the 
sleeper in which the passenger was riding at the time. 
In fact he was riding at the time in a different sleeper 
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from the one in which he had his berth, witha friend, 
and therefore a stronger case than the present. The 
defendant railroad company earnestly pressed the ar- 
gument that the railroad company was not responsible 
because of the contract of the railroad with the Pull- 
man Company, similar to the one in this case, and that 
company was alone liable, having independent con- 
trol, toa greatextent at least, of its sleepers. The 
Circuit Court of the Northern District of Lllinois, be- 
fore which the case was tried, charged the jury that 
‘*the defendant has offered to prove that the car in 
which the plaintiff was injured was not the actual 
property of the defendant, but was the property of 
another corporation; but I instruct you, as part of 
the law of this case, that if the car composed part of 
the train in which the plaintiff and other passengers 
were to be transported upon their journey, and the 
plaintiff while in that, without any fault of his own, 
and by reason either of the defective construction of 
the car, or by some negligence on the part of those 
having charge of the car, was injured, then the de- 
fendant is liable.” 

The Supreme Court, Harlan, J., delivering the opin- 
ion, held this charge correct, saying: *‘ The court only 
applied to anewstate of facts principles very gener- 
ally recognized as fundamental in the law of passenger 
carriers. Those thus engaged are under an obligation 
arising out of the nature of their employment, and on 
grounds of public policy rigorously enforced, to pro- 
vide for the safety of passengers, when they have as- 
sumed for him to carry from one place to another.” 

As between the parties now before the court, the 
court say the agents of the Pullman Company were, 
in law, the servants of the railroad company for the 
purpose of this contract of transportation. Their neg- 
ligence, orthe negligence of either of them, as to any 
matters involving the safety or security of passengers 
while being conveyed, was the negligence of the rail- 
road company. Thelaw will not permit a railroad 
company, engaged in the business of carrying persons 
for. hire, through any device or arrangement with a 
sleeping-car company, whose cars are used by the rail- 
road company, and constitute a part of its train, to 
evade the duty of providing proper means for the safe 
conveyance of those whom it has agreed to convey. 
Page 457, citing Whart. Neg. and other authorities. 
We think these principles sound, and meet the de- 
mands ofa proper public policy in such cases. 

The carriage of the baggage being but an incident to 
the contract of carriage to the passenger, and part of 
that contract (Hutch. Carr., § 678), the same principle 
there applied is applicable to the incident as to the 
principal contract. The defendant company cannot 
escape the liability incurred by its contract by any de- 
vices or arrangement with the Pullman Company by 
which its cars are contracted for, in and of the busi- 
ness of the railroad company. The latter must re- 
spond to its obligations as a carrier of passengers, 
whether it carry on the sleeper of the Pullman Com- 
pany, or in its own coaches provided by itself. 

We do not feel called upon to review the various 
cases cited by defendant’s counsel on the liabilities of 
sleeping-car companies under their peculiar contract 
to furnish asleeping apartment with certain conven- 
iences. Such cases are of interest, but do not solve the 
present case, where the carrier of passengers is sued 
for a breach of his undertaking. 

We think we have correctly measured his responsi- 
bility as given in this opinion. The court below 


charged in general accord with this theory, and the 
referees report in favor of an affirmance. 

We affirm the judgment, and approve the conclu- 
sions of the report, 





LANDLORD AND TENANT—LIABILITY OF 
LANDLORD FOR NUISANCE. 





SUPREME COURT OF CALIFORNIA, MAY 25, 1886, 


KALIS V. SHATTUCK.* 

A landlord is not liable for an injury caused to a by-stander 
by the fall of an awning belonging to his building, which 
is in the possession of tenants, if the fall of the awning 
was attributable to an improper and negligent use of the 
awning by the tenant in permitting crowds of people to go 
upon it, when the only purpose of the awning was as a pro- 
tection from sun and rain, and when, but for such crowd 
upon it, it would not have fallen. 


N bank. Appeal from Superior Court, county of 
Alameda. 
J. C. Martin, A. A. Moore aud Sydney V. Smith and 
son, for appellant. 


J. B. Lamar, for respondent. 


McKeeg, J. Panline Kalis, the wife of her co-plain- 
tiff, while passing along the sidewalk in front of a 
building on the west side of Broadway, in the city of 
Oakland, received personal injuries from the fall of a 
wooden awning, which extended, with a slanting di- 
rection, from the second story of the building for 
about twenty feet over the sidewalk; and to recover 
damages for the injuries sustained, she brought the 
action in hand against *‘ F. K. Shattuck, Maria Hille- 
gas, administratrix of the estate of William Hillegas, 
deceased,”’ and seven other defendants, ‘* for know- 
ingly, negligently, and carelessly suffering the awning 
to remain rotten and insufficiently supported, in con- 
sequence of which, and of the ** negligence and care- 
lessness of the defendants in maintaining and using it 
in that defective condition,” it fell upon the plaintiff 
while lawfully passing on the sidewalk, and inflicted 
upon her painful and permanent injuries. On the trial 
of the case nonsuits were granted in favor of all the 
defendants except Shattuck and Maria Hillegas. 
Against them a verdict and judgment for $3,000 were 
rendered, and from the judgment and an order deny- 
ing their motion for a new trial they have appealed. 

The statement of the casc upon which the motion 
was heard and decided shows that the awning was 
coustructed “ about twelve years ago,’’ by F. K. Shat- 
tuck and William Hillegas, who were owners of the 
building. Hillegas, being a tenant in common of the 
building, died in 1876. As constructed, the awning 
consisted of a piece of two by twelve inch timber, 
bolted to the brick wallof the building with bolts 
which were bedded in the wall. From this, timber- 
rafters, two inches by twelve inches, extended every 
twelve feet from the wall over the sidewalk, and were 
supported by turned posts, in front of which, and to 
receive the ends of the rafters, a piece of timber, three 
inches by twelve inches, was halved on the upper part 
of the posts, and spiked to them and to the rafters, 
Between the rafters there was laid a two by six inch 
cross-rafter, which supported the awning covering, 
made from one by six inch tongued and grooved 
boards. The awning had a pitch of twelve inches. 
There was no railing in connection with it; no doors 
or steps leading to it. The sole purpose of its construc- 
tion was as a cover for the sidewalk from sunshine and 
rain. 

The awning fell and injured the plaintiff on the 9th 
of September, 1880. As to the condition of the posts 
that supported it on that day there was a conflict in 
the evidence; but the evidence given on the part of 
both plaintiffs and defendants tended to show that the 


*11 Pac. Rep. 346. 
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awning fell, not from any inherent defect in its origi- 
nal construction, or from an unsound condition which 
rendered it unfit for the ordinary use for which it was 
constructed, but from an unreasonable and improper 
use of it for a purpose for which it was not con- 
structed; for the uncontroverted facts are that a great 
number of people were crowded upon it to witness the 
march of a public procession through Broadway, and 
they got onto the awning through a ball in the second 
story of the building to which it was attached. The 
hall was then occupied and controlled by a political 
club to whom it had been rented, and the janitor of 
the club permitted the public to go through the hall, 
and out of the windows, onto the awning, taking with 
them the chairs and benches of the hall. The lower 
story of the building was also at the time rented to 
different tenants in possession. 

The exact time when the premises were demised to 
the tenants in possession does not appear. The only 
evidence upon the question is the following by the de- 
fendant Shattuck: * Previous to the 9th of September, 
1880, I leased the hall to the Republican Central Club 
of Oakland. From July to November, 1880, I had no 
control over the hall in any way whatever.”’ Nor is 
it made to appear by any evidence what was the con- 
dition of the awning at the time the building, or any 
part of it, was let to the tenants. The sole ground 
upon which the verdict and judgment seems to be 
founded is that the relation of landlord and terant ex- 
isted between the appellants and the occupants of the 
building, and that it was the duty of the landlords to 
prevent the fall of the awning, although the building 
was in possession of their tenants at the time. There- 
fore it iscontended that they, as owners and landlords, 
are liable to the plaintiff for the consequences result- 
ing to her from the fall of the awning. 

But there is no proof that Maria Hillegas had any 
connection with the construction of the awning, or 
leased any part of the building, or claimed that those 
in possession were her tenants, or received any rent 
from any of them. Inthe complaint she is described 
as the administratrix of the estate of William Hillegas, 
deceased, who, in his life-time, was co-owner with the 
defendant Shattuck of the building. But as she had 
no connection with the construction of the awning, 
had not demised any part of the building, never 
claimed that the persons occupying it were her tenants, 
or received any rents from them, she cannot be said to 
have made herself, as administratrix or otherwise, in 
any way responsible for the continuance of the awn- 
ing, even if it was a nuisan e, or for the consequences 
to the plaintiff from its breaking down. As to her the 
verdict and judgment are therefore unsustained by 
the evidence. Oakham v. Holbrook, 11 Cush. 303. 

As to the defendant Shattuck the only question is 
whether, as owner and landlord of the building, he is 
liable for the consequences to the plaintiff of a nuisance 
in connection with the building, in the possession and 
control of his tenants. It is well settled that a land- 
lord is not liable for such consequences unless (1) the 
nuisance occasioning the injury existed at the time the 
premises were demised; or (2) the structure was in 
such a condition that it would be likely to become a 
nuisance inthe ordinary and reasonable use of the 
same for the purpose for which it was constructed and 
let, and the landlord failed to repair it (Jessen v. Swei- 
gert, 4 Pac. Rep. 1188; Rector v. Buckhart, 3 Hill. 193; 
Mullen v. St. John, 57 N. Y. 567; Husssy v. Ryan, 2 
Atl. Rep. 728; Wood Nuis., 88 295, 676; Wood Landl. & 
Ten. 918), or (3) the landlord authorized or permitted 
the act which caused it to become a nuisance occasion- 
ing the injury. 

The rule of law on the subject is thus stated by the 
English courts: ‘* To bring liability home tothe owner 


of real property,” says Crompton, J., in Gandy v. Jub- 








Ler, 5 B. & S. 73, 485, ** the nuisance must be one which 
is, in its very essence and nature, a nuisance at the 
time of the letting, and not something which is capa- 
ble of being thereafter rendered a nuisance by the ten- 
ant.’”’ “The nuisance,’’ says Blackburn, J., in the 
same case, ‘‘must be, if I may so term it, a normal 
one.” To the same effect will be found the law in 
cases in the courts of the United States. 

In Owings v. Jones, 9.Md. 108, the defendant, a land- 
lord, was held liable to the plaintiff for the conse- 
quences of an unlawful act, in the original construc- 
tion of the sidewalk in front of the building, commit- 
ted by him before he demised the building. The un- 
lawful act was the making of a hole in the sidewalk, 
which he covered with a sufficient grating, but with- 
out obtaining the requisite license from the city au- 
thorities. The plaintiff fell through the hole, and was 
injured, and the court held, that although the prem- 
ises were at the time of the accident in the possession 
of the defendant’s tenant, the defendant was liable for 
the consequences of his unlawful act; and while it is 
true, says the court, if property not then a nuisance is 
demised, but becomes so only by the act of the tenant, 
the landlord is not liable, yet where the owner leases 
premises which are a nuisance, or must in the nature 
of things become so from their user, and receives rent, 
he is liable. 

On like ground, in Bellows v. Sackett, 15 Barb. 96, a 
landlord was held liable for injury from the drip from 
aroof built of defective materials, where the injury 
arose from the ordinary user of the premises. And in 
Godley v. Hagerty, 20 Penn St. 387, and Carson v. God- 
ley, 26 Penn. St. 111, a landlord was held liable for in- 
juries from the fall of buildings defectively constructed 
for storage, for which purpose they had been let to 
tenants in possession. The liability of the owner was 
made to turn upon the question: ‘‘ Did the landlord 
permit the buildings to pass from his possession defi- 
cient in some particular essential to their future safety 
when reasonably used in the business and for the pur- 
poses for which they were constructed?” It was ad- 
mitted that if a building, constructed with ordinary 
care, falls from the tenant’s misuse, or if the tenant 
had ordered the construction, inspected and accepted 
it, then he alone would be liable for injuries from its 
fall. ‘* But,” says the court, ‘‘if the catastrophe results 
from occult defect, * * * as if the materials be in- 
ferior, etc., the landlord, and not the tenant, would be 
liable. * * * The wrong consisted * * * in build- 
ing and renting a store for a specific purpose for 
which it was unfit.” 

So in Swords v. Edgar, 59 N. Y. 28; 8. C.,17 Am. 
Rep. 295, a lessor was held liable for injuries to a third 
person, caused by the fall of a wharf which was unsafe 
and defective at the time he leased it, although it was 
in the possession of the tenant at the time of the acci- 
dent. 

But it is maintained that, whatever may have been 
the time of the demise to thetenants in possession, the 
awning was a nuisance per se, because it was con- 
structed over the sidewalk without license or leave of 
the corporate authorities, and without the sanction of 
the legislature. Bill. Mun. Corp., § 521; Wood. Nuis., 
§ 502. That however isthe assumption of a fact which 
nowhere appears in the case. No such issue was raised 
by the pleadings, or proved at the trial. The complaint 
contains no allegation which expresses, or from which 
it could be implied, that the awning was constructed 
without license or aut hority. On the contrary, 
seemingly assuming, that it had been lawfully 
constructed, liability for the injuries occasioned 
by its fall was sought to be enforced against 
the defendants on the sole ground of negligence 
on their part in suffering it to be in such an unsound 
and unsafe condition that it fell and injured the plain 
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tiff. To the maintenance of that allegation, as the 
ground of her cause of action, all the evidence given 
for the plaintiff was directed. We must therefore pre- 
sume that those who constructed the awning acted un- 
der authority of law. Yet even upon that assumption, 
the law would impose upon them the obligation to 
keep in repair what they were authorized to erect and 
maintain; and if they, by neglect, unskillfully con- 
structed it, or negligently maintained it, so that it was 
or became a nuisance, they would be answerable civi- 
liter in damages to a person injured by their neglect to 
perform their obligation to properly erect and suffi- 
ciently maintain it. It was upon that principle that 
the plaintiff's cause of action was founded and tried. 

But there was no such cause of action made out 
against the appellants; for there was no evidence that 
the awning was defectively constructed, or that it was 
in such a condition, at the time of the demise of the 
building, that it constituted a nuisance, or would be 
likely to become such in the ordinary uses for the pur- 
poses for which the awning was constructed. On the 
contrary, it was shown by evidence, in which there 
was no substantial conflict, that the fall of the awning 
was attributable to an improper and negligent use of 
the awning by the tenant. It did not fall in conse- 
quence of the negligence of the owner to keep in re- 
pair, as in the cases of Jessen v. Sweigert, 4 Pac. Rep. 
1188, and Burke v. Schwerdt, 6 Pac. Rep. 381. It would 
not have fallen if it had not been for the people that 
crowded upon it by the permission of the tenant. It 
broke down because subjected to a weight too heavy 
for it to bear. Permitting it to be used in that way 
was the wrongful act which made of it a nuisance, and 
as a nuisance it was created by the tenant, and the ten- 
ant alone is liable; the landlord is not, unless he is 
shown to have participated in the wrongful act by au- 
thorizing or permitting it to be done. ‘‘ A landlord,” 
says the Supreme Court of Massachusetts, “is not re- 
sponsible to other parties for the misconduct or inju- 
rious acts of his tenants to whom his estate has been 
leased for a lawful and proper purpose, when there was 
no nuisance or illegal structure upon it at the time of 
the lease. Sulfonstall v. Banker, 8 Gray, 195. See also 
Mellen v. Merrill, 126 Mass. 545; Leonard v. Storer, 115 
Mass. 86; 8. C., 15 Am. Rep. 76; Wood Nuis. 79, 80, 142, 

Judgment and order reversed, and cause remanded 
for a new trial. 

We concur: Morrison, Ch. J.; Ross, Myrick, Sharp- 
stein, McKinstry, JJ. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

APPEAL — UNDERTAKING — RECOGNIZANCE — SURE- 
TIESs.—A party giving a bond to perfect his appeal 
from a District to the Supreme Court, pursuant to an 
order of the District Court, in an action in which 
that court hud full jurisdiction, may not, after final 
judgment, object that the form of the security should 
have been by recognizance instead of by bond, and the 
bond will be held valid both as against the principal 
and the sureties. But where the objection to the ju- 
risdiction in acivilaction rests simply on the ground 
that the party appealing did not give security for the 
prosecution of his appeal in the proper form, but gave 
a bond instead of a recognizance, where there was no 
actual requirement toadopt the particular form of a 
bond, where the conditions of the bond are the same, 
which are prescribed by statute, and it is not apparent 
that any injury can have resulted from the substitu- 
tion of a bond in place of a recognizance; where no 


suggestion of a mistake in this respect was made in 
the appellate court, but the cause proceeded without 





any objection or suggestion of mistake to a hearing 
and final judgment, and where the party appealing 
thus got the full benefit of his appeal by an unob- 
structed and full hearing on the merits in the appel- 
late court, it isnot open to him afterward to question 
the validity of the judgment, on the ground of his own 
failure to furnish security in proper form for the pros- 
ecution of his appeal, as to him the judgment stands 
valid and irreversible. Glazier v. Carpenter, 16 Gray, 
385; Commonwealth v. Sullivan, 11 id. 203. But ifthe 
party himself is not entitled to a reversal of the judg- 
ment ona writ of error or review, neither can the 
sureties avoid it by plea and proof. There is no sug- 
gestion of any collusion or fraud on the part of the de- 
fendant in improperly submitting toa judgement in 
order to charge the sureties. The provisions of the bond 
are no more onerous than those which a recognizance 
would have contained. The bond contemplated pre- 
cisely the proceedings which were actually had and 
the result which was reached. The object for which 
it was given has been fully accomplished. The liabil- 
ity on a bond is no greater than it would have been 
on arecognizance. Execution is only awarded for so 
much of the penal sum as is due and payable in equity 
and good conscience. Pub. Stats., ch. 171, $10. The 
judgment being valid as against the principal, there 
is no good ground upon which the sureties can im- 
peach it. Fall River v. Riley, 140 Mass. 488. Mass. 
Sup. Jud. Ct., June 30, 1886. Granger v. Parker. 
Opinion by C. Allen, J. 


DIVORCE — DISMISSAL ‘WITHOUT PREJUDICE.” — 
A decree dismissing a libel for divorce, ‘“ without 
prejudice,” even after the evidence has been beard, is 
not a bar to a new libel for the same cause. The 
general practice has obtained in this country and in 
England, when a billin equity is dismissed without a 
determination of the merits, for the purpose of giving 
the complainant the right or privilege in his election 
to take further legal proceedings upon the subject- 
matter of the controversy, for the court to ex- 
press in its decree that the dismissal is without 
prejudice. When a dismissal is so qualified it 
is never regarded or treated as an adjudication 
of the merits of the subject-matter between the 
same parties. Freem. Judg. 270: Borrowscale v. Tut- 
tle, 5 Allen, 377; Bigelow v. Winsor, 1 Gray, 301; 





Os 
Foote v. Gibbs, id. 412; Sewall v. Eastern R. Co., 9 
Cush. 5; Perine v. Dunn, 4 Johns. Ch. 140; Neafie v. 
Neafie, 7 id. 1; Walden v. Bodley, 14 Pet. 156; Parish 
v. Ferris, 2 Black, 606; Hughes v. U. S.,4 Wall. 237; 
Durant v. Essex Co., 7 id. 107; Woollam v. Hearn, 7 
Ves. 211, b; Lindsay v. Lynch, 2 Sch. & Lef. 10; Stev- 
ens v. Guppy, 3 Russ. 171; Coop. Eq. Pl. 270; 2 Dan. 
Ch. Pr. 993-5; Mills v. Mills, 18 N. J. Eq. 444; Gove v. 
Lyford, 44 N. H. 525. No authority has been brought 
to the attention of the court which entertains a differ- 
ent view. Cases may at times be so peculiarly circum- 
stanced after full hearing of the evidence, even as to 
make it manifestly equitable and proper for the court, 
in order to prevent probable injustice being done, to 
dismiss the proceeding without prejudice. The power 
of the court in such cases, after hearing the evidence, 
to enter up such aqualified judgment is fully recog- 
nized in Hepburn v. Dunlop, 1 Wheat. 179. Courts of 
law, in the exercise of their special jurisdiction of 
hearing and determining libels for divorce, are prop- 
erly given as great discretion as courts of equity in 
equity proceedings. The precedents nniformly show 
that the discretionary power of courts in divorce pro- 
ceedings, in continuing causes and ordering and enter- 
ing of final decrees against libellants is very large. A 
suit for divorce is different in character from a pri- 
vate action in which the personal rights of the parties 
alone are concerned. It is one in which the public 
have an interest, and in the conduct and result of 
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which the best interests of society are concerned. The 
rights and interests of society and the public, as well 
as of the parties, are in a measure involved in each 
libel, and must not be overlooked. This of itself is 
sufficient reason for the courts exercising this jurisdic- 
tion with great discretion, and in modes unknown to 
the common law, and in paying little attention to the 
strict rules of pleading applicable to common-law 
cases. Such is the procedure in divorce cases, not 
only in this State, but in Massachusetts, New Hamp- 
shire, Maine and several other States where jurisdic- 
tion in divorce proceedingsis given to courts of law. 
2 Bish. Marr. & Div. 767; Thurston v. Thurston, 99 
Mass. 89; Brown v. Brown, 37 N. H. 536; Ashmead v. 
Ashmead, 23 Kans. 262; Vance v. Vance, 17 M. E. 203. 
In Thurston v. Thurston, 99 Mass. 39, it was held that 
“in libels for divorce the usual form of a final decree 
against a libellant is that the libel is dismissed. In 
this respect it is like a decree against a plaintiff in 
equity. If it is not intended to bea bar to a new libel 
for the sume cause the decree is that it be dismissed 
withont prejudice.’’ Such is the recognized rule of 
practice in this State; and when the libel is, in the 
discretion of the court, dismissed without prejudice, 
it is not a conclusive adjudication on the merits, nor 
a bar to a new libel for the same cause. The same 
rule of practice isfollowed in New Jersey. Mills v. 
Mills, 18 N. J.Eq. 444. The court in its discretion may, 
after hearing the evidence, continue the cause to an- 
other term of court forthe purpose of giving oppor- 
tunity to procure further evidence, which the court, 
in the discharge of its duty tothe public and the par- 
ties, deem ought to be heard; or if the evidence de- 
velops such a peculiar state of circumstances as satis- 
fies the court, in view of such duty, that a bill of di- 
vorce ought not then to be granted, and that a dismis- 
sal of the libel ought not to be a$ bar to another libel 
for the same cause, it may in its discretion dismiss the 
libel without prejudice. Such a qualified dismissal 
cannot be attacked collaterally, nor can the reasons 
of the court for making such an order of dismissal be 
inquired into in a second libel for the same cause. It 
isall within the judicial discretion of the court to 
which the petition for divorce is addressed. Vt, 
Sup. Ct., July 1, 1886. Burton v. Burton. Opinion by 
Walker, J. 


NEGOTIABLE INSTRUMENT — COPARTNERSHIP — IN- 
DORSER—NOTICE OF PROTEST.—A_ notice to a member 
of a firm, indorsers of certain promissory notes, that 
the makers have on demand refused payment, is good 
if sent to what had been the place of business of the 
firm, where its affairs are actually in process of settle- 
ment under a trust deed of assignment, the firm being 
insolvent; it being the place where the member ex- 
pected that notices and letters would be sent to 
him, and had arranged that if sent there they 
should be handed to his counsel to be forwarded to 
bim, and there was no other place of business of the 
firm, or of the member, and he had absconded. And 
notice sosent is good, although the court finds that 
the member’s family was residing in a town which was 
the member’s domicile, because he intended to return 
there when he thought he was safe from arrest. Mass. 
Sup. Ct., July 3, 1886. Bank of America v. Shaw. 
Opinion by Field, J. 


———-CONSIDERATION—IGNORANTIA JURIS.—The sur- 
render of an old promissory note is a sufficient consid- 
eration for a new one executed by a surety, although 
the surety had been released from payment of the old 
note by the action of the insolvent principal, where 
both parties knew the substantial facts, but being ig- 
norant of the law, in good faith supposed the surety 
was liable for the old note. In Stevens v. Lynch, 12 
East. 38, the drawer of a bill of exchange, knowing 





that time had been given by the holder to the ac- 
ceptor, but apprehending that he was still liable on 
the bill in default of the acceptor, three months after 
it was due, said he knew he was liable, and would pay 
it if the acceptor did not, and it was held that he was 
bound by the promise. S.C.,2 Camp. 332. The uni- 
versal rule is ignorantia juris non excusat, the word jus 
being used as denoting general law—the ordinary law 
of the land—and not a private right. 1 Benj. Sales, 
$611. The cases that hold that money paid in igno- 
rance of the law is not recoverable are analogous. 
Brisbane v. Dacres, 5 Taunt. 144; Clarke v. Dutcher, 
9 Cow. 674. Any act that isa detriment to the plain- 
tiff is a sufficient consideration for a promise to pay 
money. Williamson v. Clements, 1 Taunt. 523. It was 
a detriment to the plaintiff to give up the old note, as 
it was good against Brown; and the fact that Brown 
was insolvent makes no difference, for the note must 
be taken to have some value, and a small consideration 
will support a larger promise. Hitchcock vy. Caker, 6 
A. & E. 488; Creswell, J., in Southall v. Rigg, 11 C. B., 
381, 494; Denman, C. J., in Haigh v. Brooks, 10 A. & 
F. 309; Harrington v. Wells, 12 Vt. 505. In Shortside 
v. Cheek, 1 A. & E. 57, the giving up of a note against 
a third person was held to be a sufficient considera- 
tion from a promise to pay the amount of it. Parke, 
J., said: ‘* There is no doubt that the giving up of any 
note on which the plaintiff might sue would be a suffi- 
cient consideration.”? In Haigh v. Brooks, 10 A. & FE. 
309, the consideration for the promise was that plain- 
tiff gave up to the defendant his guaranty on . behalf 
of a third person; and it was contended that the guar- 
anty was void for not expressing a consideration ou 
its face, and that therefore the giving of it up consti- 
tuted no consideration for the promise. But without 
deciding whether the guaranty could have been made 
available or not, the Queen’s Bench gave judgment for 
the plaintiffs on the ground that they had parted with 
something they might have kept, and the defendant 
obtained that which he desired by means of his prom- 
ise; that both being free, and able to judge for them- 
selves, the defendant would not be justified in break- 
ing his promise on afterward discovering that the 
thing in consideration of which he made the promise 
did not possess the value he supposed it did. The Ex- 
chequer Chamber affirmed that judgment, both on the 
ground that the guaranty might have been made good 
by explanatory evidence, and on the ground—Maule, 
J., doubting—that the actual surrender of the posses- 
sion of the paper to the defendant was a sufficient con- 
sideration without reference to its contents. Vt. Sup. 
Ct., July 19, 1886. Churchill v. Bradley. Opinion by 
Rowell, J. 


RAILROAD—FAILURE TO STOP AT STREET CROSSING- 
—The failure of a locomotive engineer to bring his 
train toa full stop at a street crossing, on discovering 
that an approaching team is frightened, is negligence. 
The defendant was not in the legitimate use of the 
crossing at the time of the accident, and that use in- 
volved the plaintiff in danger, avoidable by the de- 
fendant postponing its use of the crossing for a few 
moments. The supreme and first use of a street is for 
the ordinary travel over it—the right of a railroad to 
operate its trains across it is subordinate to the use by 
the general public. Tex. Sup. Ct., June 1, 1886. Hous- 
ton & T. C. Ry. Co. vy. Carson. Opinion by Robert- 
son, J. 


SALE—IMPLIED WARRANTY—SALE OF GOODS BY 
SPECIFIED NAME.—In the sale of goods of a kind speci- 
fied by name there is no implied warranty that the 
goods bargained for are of a quality suited for any par- 
ticular use. The evidence on the part of the plaintiff 
tended to prove that the coal was more suitable for the 
manufacture of glass than was that which is described 
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as “the run of the mine,” and that both sorts were 
furnished by the defendant. The plaintiff also offered 
proof in relation to the nature and extent of the dam- 
age to the glass caused by the use of the inferior coal. 
The evidence on the part of the defendant tended to 
prove that the coal delivered to the plaintiff was Key- 
stone coal, fine, and the “‘run of the mine,” and was 
not inferior to other coal of that description. It will 
be perceived that by the terms of the contract there 
is no express warranty with respect to the quality of 
the coal. In England the older decisions enunciate 
the general principle that the seller is not liable for de- 
fects of any kind in the thing sold unless there is an 
express warranty or fraud on the part of the seller. A 
sound price is not tantamount to a warranty of the 
quality of the thing sold. Harvey v. Young, Yelv. 21; 
Parkinson v. Lee, 2 East, 322. In Hall v. Conder, 2 
C. B. (N. S.) 40, it is said that ‘‘ the law is quite firmly 
established that on the sale of a known ascertained 
article there is no implied warranty of its quality.”’ It 
is true that in some cases there may be what is termed 
falso demonstratio, as in the sale of goods by samples; 
and it has been held that under a contract to supply 
goods of a specified description, which the buyer has 
had no opportunity of inspecting, the goods must not 
only in fact correspond to the specific description, but 
must be salable ormerchantable under that descrip- 
tion. But no such case is presented by this record. 
The contract was for Keystone coal, fine coal, and the 
run of the mine, and the plaintiff's evidence shows 
that it received coal corresponding to this particular 
description. The contract specifies Keystone coal, 
‘fine, and the run of the mine,” and there is nothing 
else in its terms to indicate the quality contracted for. 
When delivered at the place designated, the plaintiff 
certainly had ample opportunity to ascertain the 
quality by an inspection. There is therefore no foun- 
dation for an implied warranty, and the authority of 
Jones v. Just, L. R.,3Q. B. 197, is applicable to the 
case presented by this record. It is true that at least 
in two of the States the doctrine of the civil law, that 
asale for a sound price implies a warranty of the 
thing sold, was at one time recognized and adopted. 
Bailey v. Nickols, 2 Root, 407; Whitefield v. McLeod, 
2 Bay, 380. But in most of the States this doctrine 
has been repudiated. In Seixas v. Woods, 2 Caines, 48, 
Kent, J., adopting the language of Sir Edward Coke, 
says that ‘ by thecivil law every man is bound to war- 
rant the thing he selleth, albeit there be no express 
warranty; but the common law bindeth him not, un- 
less there be a warranty in deed or law.”’ And ina 
later case the same court decided that ‘* there is no im- 
plied warranty ina general sale that the quality shall 
be equal to the price.”’ Hart v. Wright, 17 Wend. 269. 
In Mixer v. Coburn, 11 Mete. 561, Chief Justice Shaw 
says: ** The defendant contends that there was an im- 
plied warranty on the sale that the goods were mer- 
chantable and sound. But we think this position can- 
not be maintained. The rule of the common law is 
well established that upon a sale of goods, if there is 
no express warranty of the quality of the goods sold, 
and no actual fraud, the maxim caveat emptor applies, 
and the goods are at the risk of the buyer.’’ The cita- 
tion of authorities supplied by the decisions in other 
States would seem to be unnecessary, asin Barnard y. 
Kellogg, 10 Wall. 383, the Supreme Court of the United 
States says: ‘* Of such universal acceptance is the doc- 
trine caveat emptor in this country that the courts of 
all the States in the Union where the common law 
prevails, with one exception, sanction it.’ The rule 
caveat emptor has always received the sanction of the 
courts in this State. Hyatt v. Boyle, 5 Gill & J. 120; 
Gunther v. Atwell, 19 Md. 171; Rice v. Forsyth, 41 id. 
404. And in one of the latest cases in which this 
question was presented the court said: ‘The law is 








well settled that when a known, described and defined 
article is ordered, even of a manufacturer, although it 
is stated to be required by the purchaser fora particu- 
lar purpose, and if the known, described and defined 
thing be actually supplied, there is no implied war- 
ranty that it shall answer the particular purpose in- 
tended by the buyer. In such case the purchaser takes 
upon himself the risk of its effecting its purpose.” 
Rasin v. Conley, 58 Md. 65. In the case now under 
consideration the contract was for the sale and deliv- 
ery of Keystone coal, either fine or the ran of the 
mine, and it was not even specified in the contract 
that the coal was to be fit for any particular purpose. 
The evidence of the plaintiff shows that the coal re- 
ceived from the defendant was the kind of coal de- 
scribed in the contract. Md. Ct. App., June 24, 1886. 
Warren Glass Works Co. v. Keystone Coal Co. Opin- 
ion by Yellott, J. 


WATER AND WATER-COURSES — MILL — WATER- 
WHEELS—USE OF—RESERVATION.—A grant of a right 
to build a mill, and the privilege to draw and use the 
water from a mill-pond *‘ for the purpose of carrying 
said mill’*—the grantor reserving the right ‘to the 
use of sufficient water from said pond to carry a full- 
ing-mill and three breast-wheels,’’ with{the machinery 
connected with the same—does not restrict the grantor 
to the use of breast-wheels, but limits him to “the 
quantity of water sufficient to carry three breast- 
wheels.’”’ Mass. Sup. Jud. Ct., July 3, 1886. Coburn v. 
Middlesex Co. Opinion by Field, J. 


WILL — BEQUEST — GRANDCHILDREN OF TESTATOR 
TAKING BY PER CAPITA.—A testator,after making pro- 
vision for his widow, bequeathed a certain portion of 
his estate to his executors, as trustees, to pay the in- 
come to his two sons J. and F. in equal shares during 
their lives, and on the decease of either, leaving no 
children or wife, the reversion to go to such children 
and wife. The thirdjclause of the will provided that 
if J. and F. “‘ leave no issue, then my willis that said 
reversion, in both cases or either case, shall go to all 
my grandchildren in equal shares, as hereinafter pro- 
vided with reference to other portions of my estate.” 
A subsequent clause in the will provided that certain 
other portions of the estate should be given to J. and 
F., and with the same disposition of the reversion and 
remainder to their wives and children as provided 
in the said third clause; and if they should leave no 
wife or children, ‘‘then equally to all my grandchil- 
dren that may be living.’’ Held, that upon the death 
of J., leaving no wife or children, that all the grand- 
children of the testator were entitled to have the 
share of J., held by the trustees, divided among them 
per capita, and that the fund was not to be divided per 


stirpes. Held also, that the words ‘‘ that may be liv- 
ing’’ meant “living at the death of J. or F.’”’ Mass. 
Sup. Jud. Ct., July 5, 1886. Morrill v. Phillips. Opin- 


ion by Morton, C. J. 


ANNUITY — APPORTIONABLE — INTEREST — 
TAXES.—The will gave $1,000 to the testator’s wife; 
also ‘“‘the whole interest and income of $6,000, to be 
paid to her each and every year during her life;”’ and 
so much of the $6,000 itself as shouid be required to 
support her in amanner becoming her station in life, 
if the ‘said interest or income” should prove insuffi- 
cient to effect that purpose, and then provided that 
the personal estate should be sold or rented ‘‘ to raise 
funds to pay debts, legacies and expenses.’’ Held, 
that the widow was entitled to the whole of the in- 
come and interest, without deduction of taxes or ex- 
penses. An annuity given to a widow in lieu of dower 





is apportionable, and payable fora part of a year to 
the time of the annuitant’s death. Vt. Sup. Ct., July 
19, 1886. 
zey, J. 


Matter of Cushing’s Will. Opinion by Vea- 
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CURRENT TOPICS. 

HERE is no reading more entertaining than 
French history, and very good vacation read- 

ing for lawyers is Mr. James Breck Perkins’ new 
history of ‘‘France under Mazarin, with a review 
of the administration of Richelieu.” This work 
gives arapid but very comprehensive view of the 
events of Richelieu’s administration, without add- 
ing much to our former stock of information, or 
presenting the wily, intrepid and unscrupulous car- 
dinal in any new light. But the main topic, the 
administration of Mazarin, is treated with consider- 
able fulness, and the writer has had the advantage 
of some new sources of information, particularly 
the carnets, or note-books of the minister, in 
which he set down his inmost thoughts and his real 
designs and opinions. Mr. Perkins also convinces 
us that Mazarin was the favored lover of the regent, 
Anne. These two great cardinals unintentionally 
did a great deal toward bringing about the fall of 
monarchy in France by depressing the nobles and 
exalting the crown to absolutism, until the inevita- 
ble result was the rising of the oppressed people 
against the king a century later. These volumes 
will convince the reader that the world is better 
than it used to be, despite the contrary opinion of 
some gloomy religionists. There certainly never 
was a viler and more despicable people or era than 
those here depicted. It was the age of easy virtue 
and uneasy vice. Everybody was false, faithless, 
venal, greedy, cruel, licentious, debauched, unpatri- 
otic — women as well as men, and the women rather 
the worse —the only restraining characteristic was 
timidity, and the only alleviating characteristics 
that we can recall were the bravery which has al- 
ways been common to Frenchmen, and the wit 
which has been the possession of many. Mr. Per- 
kins’ style is not remarkable, but it is by no means 
dull or heavy, and is occasionally enlivened by 
some touches of antithesis and sly humor. His ac- 
count of the development of the French judicial 
system will be of peculiar interest to lawyers, The 
first judges were the nobles, but judicial duties be- 
coming irksome to them they called in clerks, 
learned in the law, to act as advisers. ‘‘ The ad- 
visers and assistants,” says Mr. Perkins, ‘‘in time 
became themselves the judges. They became the 
bombazine for the ermine. To hear prolix discus- 
sions of Latin texts which they could not under- 
stand, containing rules of law which they could not 
comprehend, was repugnant to gentlemen who did 
not wish to exchange their swords for inkstands. 
It was not pleasant for a gentleman longing for the 
chase or the tournament to listen to a tedious and 
confusing trial, only to become in his decision the 
mouthpiece of some black-gowned student of Bo- 
logna, who did not know the first rules of venery, 
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and who was ignorant alike of the art of the 


troubadour and the weight of a coat of mail.” 
Speaking of the crazy queen Christine, he says: 
‘¢ Her reputation as a murderess did not make her 
so unwelcome as her character as a bore.” She 
‘* possessed a considerable amount of miscellaneous 
information, which was perhaps extraordinary in a 
monarch, but would have been very superficial in a 
subject.” Of Mad. de Longueville, a Condé, the 
mistress of Rochefoucauld, who becoming penitent 
after losing her power, retired to a convent: ‘‘The 
next year, wishing to do still more penance for her 
past sins, she returned to her husband in Nor- 
mandy, and lived with him till his death.” Of the 
Elector of Saxony he says, “his piety was such 
that on the days when he received the communion 
he never got drunk in the morning.” Again: It 
was felt that the right to beat one’s peasantry, oc- 
casionally, ran with the land.” We can heartily 
commend these volumes as a learned, dignified, 
wise and entertaining contribution to French his- 
tory by an American scholar. 


Those gentlemen who believe that nobody can 
ever tell what any statute means will feel great joy 
over the disagreement between the Court of Appeal 
and the lord chief justice in respect to the con- 
struction of the statute which provides that costs 
shall follow the event unless the trial judge shall 
‘*for good cause otherwise order.” The lord chief 
justice takes this to invest the trial judge with an 
absolute and conclusive discretion; and on the 
other hand the Court of Appeal treat the existence 
of good cause as a question of fact, and subject to 
review. Non nostrum tantas componere lites, but here 
our courts would probably say that the matter was 
reviewable only for a manifest ‘‘abuse of discre- 
tion.” The lord chief justice argues that ‘* good ” 
implies opinion and a moral judgment, as to which 
opinions will widely differ, and rather satirically 
observes that ‘‘it is desirable to treat it as a ques- 
tion of fact only if it is wished to multiply appeals, 
and to introduce the interesting element of certain 
uncertainty into the otherwise strict and certain 
science of the law,” and he concludes his judgment 
in Huzley v. West London Extension Ry. Co. 17 
Q. B. Div. 373, with the following lively remarks: 
‘‘T make no apology for the strength of some of 
the expressions which I have used. If I have 
spoken strongly it is because I have felt strongly. 
It cannot be necessary to disclaim all intentional 
offense. For the Court of Appeal I have, as every 
lawyer must have, deep and genuine professional 
respect. But I think that in their recent decisions 
on this matter they have unnecessarily, and there- 
fore mischievously, interfered with the discretion 
of the judges. I do not speak of their dignity and 
independence. These are personal, and may exist 
and be displayed as well by the youngest magis- 
trate of the smallest borough as by the lord chan- 
cellor himself. But I speak of an interference 
which, if unnecessary and uncalled for, is a practi- 
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cal impediment to the due administration of jus- 
tice, lessens the authority and therefore the useful- 
ness of the judge, fetters the free and conscientious 
exercise of that discretion, which in right hands 
and rightly used is one of the most precious as 
well as the most powerful weapons in the armory 
of justice, and adds to the difficulties and expenses 
of the suitor, already grievous to be borne. I was 
brought up under a system in which discretion 
when given was practically absolute. It was the 
unbroken tradition of Westminster Hall. I be- 
lieve that system worked justice and saved expense. 
I hope I may be forgiven if with what energy re- 
mains to use I strive, after many years’ experience, 
apd drawing near the close of my judicial career, 
to preserve this unfettered discretion, which, in my 
opinion, was given me by Parliament, and which I 
have never, at least unintentionally, abused.” In 
three cases under review there had been verdicts 
for fifty pounds in one case and one farthing in 
each of the others. His lordship had declined to 
make any order in the first, on the ground that the 
later decisions of the Court of Appeal had ren- 
dered the principles of the jurisdiction ‘‘ wholly 
unintelligible.” There was an appeal, and the 
Court of Appeal held that the plaintiff might prop- 
erly have been deprived, and so on a rehearing his 
lordship denied costs, remarking that ‘‘it is very 
possible that on a second appeal, and on further 
argument, the Court of Appeal may change its 
mind and hold that there was no good cause for 
making the order,” And he denied costs in the 
other cases, warning the defendant that ‘‘ the Court 
of Appeal will very likely arrive at a totally differ- 
ent conclusion.” It seems to us that the exercise 
of the discretion in question should be set aside 
only where a verdict would be, for manifest passion, 
prejudice or corruption; that the trial judge must 
be much better able to determine the matter than 
the appeal judges; and that the opinion of the 
trial judge is intended to be the primary and gen- 
erally conclusive test. 


The growing tendency to submit all questions of 
fact to the test of expert judgment is widely in- 
creasing, and in our opinion is very much to be de- 
precated. Itis a tendency similar to that which 
would substitute the judgment of the magistrate 
for that of the jury in determining questions of 
fact. There is scarcely a conceivable, practica] 
question on which an ingenious lawyer will not 
produce an ‘‘expert witness,” who professes to 
have made the particular matter a study, and to 
know much better about it than the average of the 
community can know. The most absurd instance 
of this that has ever arisen to our knowledge was 
in Re Harden, which we reported last week, where 
Professor Morley was proffered as an ‘‘ expert” to 
testify that ‘‘Hand Grenade Fire Extinguisher” is 
a ‘* fancy term,” with a view to a trade-mark mon- 
opoly. The judge refused to be convinced by this 
learned gentleman’s affidavit to such apparent non- 





sense, although he wished to treat him ‘‘ with re- 
spect.” The term is clearly no more ‘‘ fancy ” than 
‘*horse rake,” or than ‘‘snowflake crackers,” a 
term which comes home to our bosoms and busi- 
ness in regard to our townsman Mr. Larrabee’s pro- 
duction, which were the subject of litigation in 
Larrabee v. Lewis, 67 Ga. 561; 8. C., 44 Am. Rep. 
735. But a professor can always be found so 
learned that any desired nonsense can be com- 
mended to his intellect. We do not despair of one 
who will yet swear that it is by no means certain 
that the moon is not made of green cheese. Much 
learning doth make some mad. 





Volumes 75 and 76 of the American Decisions 
are at hand, shortly to be followed by volumes 73 
and 74, the derangement having been caused by 
the great fire in the publishing house. The pub- 
lishers announce that the series will be completed 
in one hundred volumes, July 4, 1888. This num- 
ber is about what we originally expected. The 
work, especially under the present editorial charge 
of Mr. Freeman, has been very well done, so far as 
we can judge without a critical examination, and 
will prove a welcome and useful substitute for the 
wearisome mass of adjudications from which it has 
been culled. Weare glad to know that it is suc- 
cessful and appreciated. We desire to ac- 
knowledge our constant reliance on Mr, Williams’ 
most excellent Annual Digest, of which the volume 
for 1885 is at hand. It seems to us as nearly right 
as a digest can be, opinions of course sometimes 
differing as to classification and arrangement, 
which are necessarily arbitrary. The Annual Digest 
is one of the lawyers’ indispensable books, and 
will remain so until the era of general codification, 
and perhaps always. 


also 


——_—_q—____—_ 


NOTES OF CASES. 





N Louisville, N. A. & C. Ry. Co. v. Thompson, 
Indiana Supreme Court, June 17, 1886, it was 
held that a carrier of passengers is not liable for 
negligence to a passenger injured while fraudu- 
lently travelling on a pass issued to another person, 
but the presumption of honesty and innocence is 
one of the strongest, and will overcome an infer- 
ence that a passenger was wrongfully on a train, 
where the only foundation for such an inference is 
the fact that a pass issued to another person was 
found in his pocket after death. The court said: 
‘*We accept as good law the doctrine of the de- 
cided cases, that one who fraudulently attempts to 
ride on a non-transferable pass issued to another 
person is not a passenger to whom the carrier owes 
a duty to carry safely. A person who enters a train 
on a pass to which he has no right cannot, there- 
fore, maintain an action for injuries caused by the 
carrier’s negligence. Chicago, ete., Co. v. Michie, 83 
Ill. 427; Toledo, ete., Co. v. Brooks, 81 id. 245; 
Toledo, etc., Co. v. Beggs, 85 id. 80; Brown v. Mis- 
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souri, ete., Co., 64 Mo. 536. This rule is founded 
on sound principle, since it is a fundamental doc- 
trine of the law that one who is guilty of a fraud 
cannot enforce any rights arising out of his own 
wrong. It is also in close agreement with the rule 
that a carrier owes no duty toanintruder. Indian- 
apolis, ete., Co. v. Pitzer, 9 N. E. Rep, 310 (Novem- 
ber term). The difficult question is whether the 
evidence can be justly said to prove that Eichler 
was attempting to fraudulently use the pass issued 
to Whaling. There is, as we have intimated, no 
evidence that he procured the pass fraudulently, or 
was attempting to travel on it, except such as is 
supplied by the fact that after his death the pass 
was found in his pocket. For any thing that ap- 
pears he may have been the mere custodian of it for 
Whaling. The presumption always is in favor of 
honesty and fair dealing, and he who asserts the 
contrary must prove it. A presumption, like a 
prima facie case, remains available to the party in 
whose favor it arises until overcome by countervail- 
ing evidence. Dates v. Pricket, 5 Ind. 22; Adams 
v. Slate, 87 id. 573, see page 575; Cleveland, ete., 
Co. v. Newell, 104 id. 264; 5. C., 3 N. E. Rep. 836. 
The presumption in favor of Eichler’s good faith 
and honesty was not overcome. It cannot, indeed, 
be justly said that there was any evidence impugn- 
ing it, for the conductor’s testimony does not show 
that Eichler did not pay his full fare, nor does it 
show that he was fraudulently in possession of the 
pass issued to Whaling. There are many ways in 
which he may have honestly and fairly obtained 
It may have been intrusted 
to him by Whaling, or he may have found it. We 
cannot consent to characterize an act as fraudulent 
from the single fact that on a dead man’s body is 
found a pass issued to another person. If there 
were attendant circumstances making it probable 
that the pass had been wrongfully used the case 
would be different; but here there are no such 
facts, for the conductor says that he did not know 
the man who presented the pass. It seems much 
more reasonable that the appellant, who issued the 
pass, should explain why and to whom it was is- 
sued, and secure the testimony of the man to whom 
it was given, or else show what had become of him, 
than to presume from the fact that it was found in 
a dead man’s pocket that it had been dishonestly 
obtained, or fraudulently used. The appellant had 
the coupor in its possession, and if it was true that 
it had been dishonestly used it could have pro- 
duced it, and given some evidence at least to prove 
that fact. It is said by counsel that ‘after the 
wreck the conductor accounted for all the passen- 
gers by the tickets, papers and coupons taken up; 
that his report showed eight persons to be missing, 
among them the man supposed to be J. M. Whal- 
ing.’ The testimony of the conductor is that ‘ eight 
persons were missing; among them was the man I 
supposed to be J.M. Whaling.’ We have carefully 
searched the record to ascertain, if possible, how 
many bodies were recovered, but we can find no 
evidence showing that more than’ two were recov- 


possession of the pass. 





ered, We find evidence proving that Blue river 
was very high; that the body of Eichler was swept 
two miles down stream, and the fair presumption 
is that Whaling’s body was not recovered. This 
leads to the further presumption, since it is the one 
consistent with good faith and honesty on the part 
of Eichler, that Whaling was on the train, and had 
himself used the pass. Nor is there any thing un- 
natural or unreasonable in this inference, for it is 
not at all improbable that Whaling may have in- 
trusted his pass to Eichler for safe keeping. It is 
perfectly reasonable to infer that if Whaling was 
on the train he himself used the pass. Any other 
inference would be a strained and unnatural one. 
At all events, this inference is the one that best 
comports with the theory of honesty and good 
faith, and the jury did no wrong in adopting it; 
for any other theory would require the presumption 
that Eichler had stolen the pass, or that both he 
and Whaling were guilty of fraud. The inference 
— for it cannot, with justice or accuracy, be called 
a ‘presumption ’— arising from the fact of finding 
the pass in Eichler’s pocket after his death, 
is a special one, while the presumption of good 
faith is a general one. The court may in- 
struct the jury that the presumption is in fa- 
vor of good faith and honesty, but it could 
not rightfully instruct, as matter of law, that 
the fact that the pass was found in Eichler’s pocket 
created a presumption that it was fraudulently 
used, and this proves that the inference must give 
way before the general legal presumption. But if 
we grant that the fact that the pass was found in 
Fichler’s pocket creates a presumption, and that 
there is a conflict of presumptions, still the one in 
favor of good faith is the stronger, and will break 
down the other. In Potter v. Titcomb, 7 Me. 309, 
there was a conflict of presumptions, and it was 
held that a presumption in favor of good faith 
would outweigh a presumption of payment. Where 
a party is found in possession of a document the 
presumption is that he came by it fairly, Hazen v. 
Henry, 6 Ark. 86. The general principle runs 
through all the law that where the facts of a case 
are consistent with both honesty and dishonesty 
the courts will adopt the construction which is in 
favor of honesty. Greenwood v. Lowe, 7 La, Ann. 
197; Bradish v. Bliss, 35 Vt. 326. It cannot there- 
fore be justly held that the jury erred in acting 
upon the general presumption in favor of honesty 
and good faith, since a presumption, until over- 
come, makes a prima facie case.” 





In Am, Solid Leather Button Co. v. Anthony, 
Rhode Island Supreme Court, Jnly 3, 1886, it was 
held that numbers arbitrarily chosen may be taken 
as trade-marks, and will be protected as such, but 
numbers already in use and known to the trade in 
connection with given styles of goods cannot be 
appropriated to his exclusive use by a maker of 
such styles of goods. The court said: ‘* Within 
limits, which are well defined, a combination of let- 
ters or figures, arranged for convenience or to at- 








224 





THE ALBANY LAW JOURNAL. 














tract attention, may serve the purpose of a trade- 
mark as well as a device invented or arbitrarily 
selected. Soa person may have different symbols 
for different grades of goods, which in the same 
way will indicate both quality and origin with re- 
spect to the goods so marked, A manufacturer 
may adopt such symbols not simply to mark a style 
or quality, but Ais style and Ais quality as well. He 
is entitled to have his style and his quality pro- 
tected from misrepresentation, and to have the 
benefit of any favorable reputation they may have 
gained. The doctrine applicable to cases of this 
character is clearly set forth in Shaw Stocking Co, 
v. Mack, 21 Blatch. 1, 6, as follows: ‘It is very 
clear that no manufacturer would have the right 
exclusively to appropriate the figures 1, 2, 3 and 4, 
or the letters A, B, C and D, to distinguish the 
first, second, third and fourth quality of his goods, 
respectively. Why? Because the general signifi- 
cation and common use of these letters and figures 
are such that no man is permitted to assign a per- 
sonal and private meaning to that which has, by 
long usage and universal acceptation, acquired a 
public and generic meaning. It is equally clear 
however that if fora long period of time he had 
used the same figures in combination, as ‘ 3214,’ to 
distinguish his own goods from those of others, so 
that the public had come to know them by these 
numerals, he would be protected. The courts of 
last resort in Connecticut, in Massachusetts and in 
New York have distinctly held this doctrine. 
Boardman v. Meriden Britannia Co., 35 Conn, 402; 
Lawrence Co. v. Lowell Mills, 129 Mass. 325; Gillott 
v. Esterbrook, 48 N. Y. 374. The numerals sustained 
being respectively ‘2340,’ ‘523’ and ‘303.’ In 
this case the numerals ‘830’ had been adopted to 
mark a style of hose made by the complainant, viz., 
a mottled drab, and although the label used by the 
defendants bore their own and not the complain- 
ant’s name, an injunction was granted against their 
use of the numerals, upon the ground ‘that the 
complainant had used these numerals long enough 
to convey to any one versed in the nomenclature of 
the trade a precise understanding of what goods 
were intended when the numerals were used alone, 
disconnected from any intrinsic information.’ The 
defendants in the case last quoted, as in the case 
before us, were dealers and not manufacturers. In 
Manufacturing Co. v. Trainer, 101 U. 8. 51, strongly 
relied on by the defendants, the court based its de- 
cision upon the fact that the letters ‘A. C. A.’ de- 
noted quality simply, and not origin. Judge Clif- 
ford dissented from this conclusion of fact. If, as 
stated in that case, indication of origin is ‘ entirely 
overborne by the patent fact that the label discloses 
the name in full of the manufacturers, we do not 
see why any trade-mark, coupled with the name of 
the real manufacturers, might not be used, for ac- 
cording to the language of the opinion the indi- 
cation of origin by the use of the trade-mark would 
be ‘overborne’ by the disclosure of the maker’s 
name. We do not think that the court meant that 








the case should go to this extent. It simply found 
that the letters in that case did not indicate origin, 
and hence dismissed the bill. Applying the rule, 
which we have here recognized, we come to the 
questions of fact in this case. It appears from the 
testimony that the numbers ‘60° and ‘7G’ were 
used by T. F. N. Finch, and had become known 
to the trade as applied to the same styles before 
the complainant used them. If this be so the com- 
plainant cannot appropriate these numbers to its 
exclusive use. The only other numbers proved to 
have been used by the defendants, Anthony, Cow- 
ell & Co., are ‘80’ and ‘111... We think these 
numbers indicate origin as well as style. The fact 
that orders for goods refer to numbers, which have 
become associated with a particular style of nail 
only by the complainant’s association of the num- 
ber with the style, raises a natural inference that 
persons ordering by that number suppose they are 
ordering goods of a style made by the complainant. 
We therefore think that in the use of these num- 
bers, as against the defendants, Anthony, Cowell & 
Co., the complainant is entitled to protection ac- 
cording to the prayer of the bill. As to the other 
defendants, in the absence of testimony to show 
their use of any numbers claimed by the complain- 
ants other than ‘60’ and ‘70,’ the bill must be 
dismissed.” 








EXTRACT FROM THE ANNUAL ADDRESS BE: 
FORE THE AMERICAN BAR ASSOCIATION, 

AT SARATOGA, AUG. 19, 1886, BY 
THOMAS J. SEMMES, OF 
LOUISIANA. 

‘WHERE is no doubt that common-law lawyers are 

slowly, perhaps unconsciously, becoming accus- 
tomed to the same modes of legal thought, and to the 
same conceptions of legal principle, which character- 
ize the compilations of Justinian,and which have made 
the Roman law the lingua franca of Modern Europe, 
and the two systems will be alike. Every legislative 
change of the common law in modern times is but an 
unconscious introduction of some civil law ingredient 
or conception. 

Bentham, by his laborious analysis of legal concep- 
tions, arrived at results which the Roman juriscon- 
sults, 1,600 years before, hud assumed to be well estab- 
lished propositions. 

In this respect at least, Bentham was not pillaged, 
although Talleyrand speaks of him as “pillaged by all 
the world yet always rich,” and Sir Henry Maine 
says: “Idonot knowa single law reform effected 
since Bentham’s day, which cannot be attributed to 
his influence.” 

The Roman law is for the modern jurisconsult, what 
the chef d'oeuvres of antiquity are to the artist; it is 
a masterpiece of foresight, of justice and of composi- 
tion, and the elements of this vast structure have 
built into the legislation of the civilized world. 

What is there thenin the origin, the history or the 
development of the common law which renders its 
codification impracticable? What the Roman law- 


yers did in the time of Justinian, we can surely do, 
and more. 

Hume says of them, ‘it is remarkable that in the 
decliae of Roman learning, when the philosophers 
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were universally infected with superstition, and the 
poets and historians with barbarism, the lawyers,who 
in other countries are seldom models of science and 
politeness, were yet able by the constant study and 
closeimitation of their predecessors, to maintain the 
same good seuse in their decisions and reasonings and 
the same purity in their language and expression.” 
Hist. of Eng., vol. 3, p. 300 

Justinian appreciated the task of codification, he 
saysin his preface addressed to Tribonian: ‘‘ We 
have been encouraged by the success of the Code to 
undertake the full and complete revision of the whole 
law, and to correct and reform the entire Roman jur- 
isprudence, and to compile in one volume, all the scat- 
tered writings of the jurisprudents; a work which has 
been considered impossible, and which no one has 
heretofore dared to undertake; but with uplifted 
hauds invoking Divine assistance, we have entered on 
this work, trusting to God, who enables men to ac- 
complish the most desperate enterprises, to help us by 
his infinite power tocomplete it. And when it is 
completed, we wish it to be regarded as the temple 
and sanctuary of justice,” par. 5. 

He called the proposed compilation or digests a 
Code, for he says in the same preface, ‘ ideo jubemnus 
duobus istis codicibus omnia gubernari uno constitu- 
tionum altero juris enuclaeti et in futwrum:codicem 
compositi,”’ par. 11. 

In his preface to the digests, when published as the 
laws of the Empire, he speaks thus of the work which 
has been accomplished: ‘‘ One of the most admirable 
effects of the work which has been done is, that our 
compilation contains more in its brevity, than can be 
found in the multiplicity of the ancient laws, for 
although heretofore a great many laws were made, 
nevertheless very few of them were cited by litigants 
in support of their causes, either for the want of 
books, which ends with the last report, for the so- 
called laws of Edward the Confessor, of William I, and 
of Henry I, have been shown by modern criticism to 
be unofficial and informal collections. 

The statutory encroachments on the common law, 
its myriads of precedents, its wilderness of single in- 
stances,seem to require orderly arrangement and scien- 
tific classification to say the least. But the needs of 
modern civilization, and the higher conceptions of 
legal principle, which characterize the philosophic 
spirit of the age, demand amore radical codification, 
which will efface the patches of centuries, that now 
disfigure the common law, and which will render it 
more simple, more beautiful, and more symmetrical, 
and bring it more in accord with the jurisprudence of 
the civilized world. 

Mr. John Stuart Mill in his essay on Bentham tells 
how the common law grew and was formed in the 
struggle between the feudal aristocracy of conquerors, 
and the conquered effecting their emancipation. 

The conquered was the growing power but was never 
strong enough to break its bands through; ever and 
anon some weak point gave way. Hence the law came 
to be like the costume of a full grown man, who had 
never put off the clothes made for him, when he first 
went to school. 

Band after band had been burst, and as the rent 
widened them without removing any thing, except 
what might drop off of itself, the hole was darned or 
patches of fresh law were brought from the nearest 
shop and stuck on. 

Those who are most recalcitrant, and who manifest 
the most zeal in opposition to the reformation of the 
law, imagine that liberty is ut stake, and that it can 
only be nurtured in the cradle of their ancestors; they 
worship the hierarchy of the past, as do those who 
worshipthe hierarchy of birth, the memorials of an 
old glory which has traversed centuries, aud which 


shines only by the power of history; they also forget 
that Chief Justice Glanville as well as Justinian 
said, ‘that the pleasureof the prince is just what 
coustitutes law and has the force of law.’’ Glanville 
Prol. 

In thecommon law there is an immense mass of 
scattered but invaluable matter, as a repository of de- 
cided cases. Mr. Benthem says: ‘It affords for the 
manufactory of real law astock of materials which is 
beyond price. All the libraries of Europe would not 
afford a collection of cases equal in variety, in ampli- 
tude, in clearness of statement, in a word in all points 
taken together, in instructiveness. Vol. 4, p. 460. 

The need of codifying is growing with this accumu- 
lation of cases aud the difficulty increases in propor- 
tion to the need. Tacit codification which is constantly 
going on, and which results from the acceptance of a 
formula sanctioned by decided cases, does not satisfy 
the eager demands of an activeera. The arranging 
hand directed by the logical mind of the codifier is 
required to write, in clear, terse and accurate language, 
what now exists in a confused state, leaving to a more 
advanced reformer, the task of introducing those ele- 
ments, which codification would develop as necessary 
to the harmony and completeness of the law. 

Itis not true that codification will impede the 
growth of the law. 

Justinian, in his proemium above referred to, ex- 
pressly declares that divinity alone is perfect, and 
therefore human jurisprudence cannot be station- 
ary. 

No attainable skill in the preparation of a Code can 
provide for every contingency, nor can it prevent the 
extension of law by judicial interpretation, but the 
extension is slow and insensible. No Code can im- 
mobilize the law, or deprive it of the successive im- 
provements which follow the progress of science. But . 
progress is accomplished by a different method; with- 
out a Code it is the work of lawyers and judges, under 
a Code itis mainly the work of a legislation; the 
courts and the lawyers cannot innovate, nor can they 
correct or render the Code more perfect: they point 
out its imperfections, its defects, its gaps; they pre- ‘ 
pare the progress which the legislator executes. 
Afterall the Legislature does not create, it only for- 
mulates a law, which is the phase of a lifeof a Na- 
tion. 

A Code will diminish what Paley calls the compe- 
titive analogies; one inviting the judge to decide the 
case, and therefore model the new rule analogously to 
old rule A., and the other to old rule B., this compett- 
tion is the difficulty which the judge has to surmount 
by comparison, adjustment and reconciliation of anal- 
ogies. Such competition will arise less in statute than 
in judiciary law, stili less in the application of acon- 
sistent and harmonious Code. 

The Louisiana Code assumes that cases may occur 
which are not anticipated by it. Article 21 declares, 
“that in all civii matters where there is no express 
law, the judge is bound to proceed and decide accord- 
ing to equity. To decide equitably an appeal is to be 
made to natural law and reason, or received usages, 
when positive law is silent.” 

Yet the power thus conferred has not been exer- 
cised, cxcept for tne purpose of furnishing a remedy 
or method of procedure. The Code has sufficed as a 
rule for the adjudication of rights. 

Although adopted in the year 1824, the Louisiana 
Civil Code did not take effect till 1825. What is called 
the Revised Code of 1870 is nothing more than the 
Code of 1825, expurgated of its slavery provisions; it 
includes however amendments made in the interval 
between 1825 and 1870. 

With the exception of three amendments made in 
the years 1844, 1850, and 1852, the Code has remained 
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substantially intact. The most radical change was 
that introduced in the year 1850, which enabled one of 
the married couple to give to the other all that he or 
she might give to a stranger; prior to that time,if chil- 
dren were born of the marriage, the power of married 
persons to make gifts to one another was limited to 
one-tenth of the property of the donor. 

In the year 1869 the tacit mortgage system was abol- 
ished. A tacit mortgage was a lien on immovable prop- 
erty created by law in favor of minors and married 
women. No registration was required to preserve it and 
hence it was called tacit. The change did not destroy 
the mortgage but rendered it inoperative as to third 
persons unless registered and thus made public. 

Since 1870 the only serious amendment was that 
enacted in 1882 respecting donations between spouses 
in case of second marriage; prior to that time, a man 
or woman contracting a second marriage, having chil- 
dren by aformer one, could give to the new spouse 
only the least child’s portion‘in usufruct; the amend- 
ment allows the donation to embrace one-third of the 
donor’s property. No other amendment affecting the 
legal system of the State has been made, except per- 
haps one enacted in 1884, which permits forced heirs 
to annul simulated contracts of those from whom they 
inherit, a right before that time enjoyed by creditors 
only,or by forced heirs, to the extent of their legitime, 
that is to say of the share reserved to them by law in 
the estate of the deceased. 

The Civil Code is regarded in Louisiana as a sacred 
temple, and whenever the sacrilegious hand of the in- 
novator is raised to change it, the attention of the bar 
and of the bench is at once aroused, and no alteration 
is permitted without careful scrutiny and thoughtful 
consideration of its effects on the structure. 

This is one of the principal effects of a logical Code. 
It cannot be changed in one part without affecting 
other parts and the guardians of the sacred de- 
posit are ever on the alert to protect if from desecra- 
tion. 7 

No one pretends that codification will dispense with 
the necessity for future legislation; it however sets 
the law on a solid foundation, and casts it into a form, 
which succeeding legislators will not venture lightly 
to alter; the completeness of the work secures the in- 
estimable blessing of a legal system so judiciously ar- 
ranged asto reduce the necessity of future change 
toa minimum. 

The great Codes of ancient and modern times were 
the work of eminent jurists. 

Justinian placed at the head of his codification com- 
mission the most eloquent and learned lawyer of his 
day. He allowed Tribonian to select his own asso- 
ciates, some of whom were professors of law in the 
celebrated schools of Constantinople and Byritus, 
others, distinguished advocates who practiced in the 
Praetorian courts; no less than twenty-nine cultivated 
minds were engaged in the production of the corpus 
juris ; three on the Institutes, sixteen on the Pandects 
and ten on the Code. Justinian has carefully em- 
balmed the names and officers of those menin the 
proemia to his compilations, and they in turn have as 
carefully preserved the names of the various Roman 
Jurisconsults, from whose writings the Pandects were 
extracted. 

The Pandects are composed asa piece of mosaic of 
fragments, taken from thirty-nine of the most illus- 
trious jurisprudents, each fragment bears the name of 
the author and of the work from which itis taken. 
But such is the coherency of Pandect law made in suc- 
cession by a series of jurisconsults for two centuries, 
so completely master of the same mode of reasoning, 
their successive works apparently belong to one mas- 
termind, so that Leibnitz said, “it was impossible 
from internal evidence to distinguish them.”’ 








Well might Justinian say to the Senate and people 
of the Koman Empire, that in giving them bis Insti- 
tutes, his Code, and his Pandects, in exchange for the 
confused, uncertain and inaccessible law of their an- 
cestors, it was like the exchange between Glaucus and 
Diomede in the Iliad of Homer. 

‘*Gold for brass, a hecatomb for wine.” 

The ‘‘ Siete Partidas”” projected by Ferdinand III, 
were completed under his successor, Alfonso the 
Wise; unfortunately the names of the four jurists, 
who commenced the task in 1256 and finished it in 
seven years, have not been transmitted to us; the 
character of theirwork is the monument to their 
genius and learning. 

The French Codeis the idea of the revolution of 
1789, although Louis XI, as Commines relates, had 
desired thatthere should prevail in his kingdom but 
one custom, one weight and one measure; and thatall 
the customs should be put in one book, written in 
French, to get rid of cunning lawyers. 

A decree was adopted in 1790, providing for a gen- 
eral Code to be framed in simple and clear language. 
Provision to the same effect was inserted in the Con- 
stitution of 1791 and 1795. But the convention formed 
the gigantic design of codifying all parts of the law. 
On August 9, 1793, Cambaceres presented in the 
name of the Commission a Civil Code prepared by 
himself. 

This did not satisfy the Convention, so they estab- 
lished a commission composed of philosophers who 
did nothing. 

Cambaceres presented a new project in 1794. It 
contained 297 articles of general principles. During 
the discussion of this project the Directory came into 
power. Cambaceres prepared a third project which 
he submitted to the Council of Five Hundred. Be- 
fore any discussion could be hada coup d’état elevated 
the first consul to power. 

Then the work of codification really commenced. 
On 24 Thermidor year 8, a commission was organized, 
whose members were Tronchet, president of the court 
of Cassation. Bigot P’reamenen, solicitor general, 
Portalis, advocate general of the Prize Court and 
Maleville a member of the Court of Cassation. Tron- 
chet was a profound lawyer, Portalis a distinguished 
jurist and philosopher. Bigot P’reamenen and Male- 
ville were experienced advocates. 

The project prepared by this commission was printed 
by the government; it was submitted to the criticism 
of the Court of Cassation and the Courts of Appeal, 
and an invitation was extended to every one to com- 
ment thereon. The first consul then selected orators 
to explain it to the corps legislatif; it was neverthe- 
less rejected. 

On 22 Fructidor year 10, the work of codification 
was resumed ; the discussion continued for two years. 
The different titles of the Code were presented and 
adopted as separate laws; when all the parts had be- 
come law, the government united them in one body 
under the title of the ** French Civil Code.” 

It was revised when Napoleon became emperor, ia 
order to make the necessary changes caused by po- 
litical events, and was republished as the ‘‘Code Na- 
poleon.”’ 

The Grand Chancellor De Cocceji was charged by 
Frederick II, with the duty of codifying the law of 
Prussia; he died in 1735. The seven years’ war arrested 
the work till 1780. 

A project was then prepared by Dr. Carmer and Dr. 
Volmar, which was submitted to the savans of Europe 
and to the royal courts. It was not putin force till 
June 1, 1794 by Frederick William. 

This Code had an immense result, for the first time 
in Europe; all legal subjects were united in one 
view. 
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Maria Theresa, in 1753, issed an ordinance to pro- 
vide for the uniformity of the law in all the provinces 
of the Austrian Empire. She appointed a commis- 
sion to digest the existing law; the work of the com- 
mission, due to Prof. Azzoni, appeared in 1767 in eight 
volumes; but it was not satisfactory, so she author- 
ized Counsellor Harten to construct a Code on a dif- 
ferent basis. 

The conditions she prescribed were: 

1. To abstain from doctrinal development. 

2. To have in view contestations of the most fre- 
quent occurrence. 

3. To be clear in expression. 

4. To be governed by natural equity, rather than the 
principles of the Roman law. 

5. To simplify the laws, and to refrain from too 
much subtlety in details. 

The first part of the Code was published in 1786 un- 
der Joseph II; it was submitted to the universities, 
and the courts of justice, and then put in force July 
7, 1810. 

There are different opinions concerning the suc- 
cessof the Frenchand Prussian Codes. It can be 
safely affirmed however that they were vast improve- 
ments upon the then existing condition of the law. 

Austin thinks that the absence of definitions in the 
French Code is one of its defects. On the other hand 
the Supreme Court of Louisiana says, ‘that defini- 
tions are at best unsafe guides in the administra- 
tion of justice, and their frequent recurrence in the 
Louisiana Code is the greatest defect in that body of 
laws.” Egerton v. Third Municipality,1 La. Ann.437. The 
opinion almost universally accepted as correct, is that 
the primary object of Code should be order, rather 
than reform, a scientifically arranged exposition, and 
re-expression of existing law, clear, simple, and free 
from doctrinal development. 

It is believed that under such a Code the law will 
lose its ‘‘inelegantia,” a term used by Gaius,to express 
want of consistency and harmony, and may be made 
‘“cognoscible’’ at least to the legal profession. 

The history of codification teaches that the task of 
preparing a Code of laws is difficult, that its proper 
execution is a work of years, to be intrusted nottoa 
deciduous committee of fugitive legislators, but toa 
permanent commission of the most enlightened and 
cultivated jurists, whose project, prior to adoption, 
should be subjected to rigid and universal critic- 
ism. 

If one influential State in the Union should lead the 
way, and achieve even partial success, its example 
would be imitated by others, and at no distant day, 
the law throughout the Union would become homo- 
geneous, and no congressional legislation would be 
needed to establish uniformity on particular sub- 
jects within the competency of the Federal govern- 
ment. 

On the other handa demand would arise for an 
amendment to the Constitution, so as to adopt the 
courts of the United States to the administration of 
justice, under a system, in which the distinction be- 
tween law and equity had lostits significance. 


MORTGAGE— MORTGAGEE BUYING PREMISES 
AT TAX SALE. 


RHODE_ISLAND SUPREME COURT, 
JULY 24, 1886. 


HALL v. WESTCOTT. 


A mortgagee, whether in possession or out of possession, can- 
not purchase the mortgaged estate at a tax sale, and hold 
it under the tax title as against the mortgagor or other 
mortgagees, 





A bill in equity to redeem was brought against the mortgagee, 
who had been in possession six and one half years. 
Held, that the lapse of time did not bar the suit. 


ILL in equity to redeem a mortgage and for an ac- 
count. 


Edward D. Bassett, for complainants. 


Geo. B. Barrows, Chas. F. Page and Franklin P. 
Owen, for respondents. 


Durrer, C. J. The bill statesthat on October 23, 
1873, Walter J. Reynolds, being the owner of a lot in 
Providence, mortgaged it for $800 to Stephen Hi. 
Williams; that subsequently the lot passed by mesne 
conveyances to Charles W. Adams, who, December 
30, 1874, gave two mortgages thereon to Hiram C. 
Pierce, to-wit, one for $3,250 and one for $500, subject 
tothe mortgage for $3,250; that the mortgage for 
$3,250, though taken solely in Pierce’s name, belonged 
equally to him and the complainant, Harriet Hall; 
that Pierce assigned the mortgage for $3,250 to the 
defendant, Charles A. Westcott, who thereupon, 
January 23, 1875, gave the complainant Harriet Hall, a 
writing in which he declared that he held said mort- 
gage as to one-half in trust for her; that said 
Pierce subsequently assigned said mortgage for 
$500 and his interest in said mortgage for $3,250 
to said Harriet, and that said mortgage for $500 
contained a power of sale under which, in January, 
1882, said Harriet duly sold the estate, buying it her- 
self under notice as authorized by statute. The bill 
alleges thatthe defendant is in possession and con- 
tains other allegations. It asks for an account and 
for leave to redeem. The defendant sets up several 
defenses. 

[Omitting others.] 

The third defense is that the mortgaged lot was sold 
for the nonpayment of taxes and bought by and con- 
veyed to the defendant. This raises the question 
whether a mortgagee or his assignee, out of posses- 
sion, can become @ purchaser at a tax sale with the 
same effect as against the mortgagor and other mort- 
gagees asif he werea stranger to the estate. There 
is some conflict of authority on this point. All the 
cases agree that there are persons who stand in such 
relations to the estate they cannot purchase as if they 
were strangers. No person whose duty it is to pay 
the tax can be permitted to purchase at a sale for its 
noupayment and acquire a good title as against others 
who are interested in the estate, since to permit him 
to do so would be to permit him to profit by his own 
default. Under this rule mortgagors, mortgagees in 
possession, life tenants and tenants obligated by con- 
tract to pay the taxes are incapacitated to become 
purchasers. The iucapacity has likewise been held to 
extend to tenants in common, for if the estate is sold 
for taxes to one of the tenants, it is sold for his default 
as well as for the default of his cotenants. Page v. Web- 
ster, 8 Mich. 263; Butler v. Porter, 13 id. 292; Cooley v. 
Waterman, 16 id. 366; Cooley Tax. 346, 347. So a per- 
son who occupies a fiduciary relation as regards the 
estate cannot purchase it for himself. The trust in 
the one-half of the mortgage for $3,250 is protected 
under this rule. And there are cases which announce, 
or at least presuppose, a still broader doctrine, which 
may be stated thus, namely, that a purchaser, who has 
an interest in the estate, such as would entitle him to 
redeem it if sold to another, will be presumed to have 
purchased it forthe protection of that interest, or to 
save it from sacrifice, and will be required to hold it, 
even after the statutory period for redemption has 
expired, simply as security for his reimbursement. 
We find this doctrine nowhere more clearly asserted 
than in Fair v. Brown, 40 Iowa, 209. The defendant 
there was interested in the estate by judgment lien 
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and as a second mortgagee. He bought certificates of 
sale for taxes and subsequently took the tax deed. The 
court held that the prior mortgage was not defeated. 
“The land,”’ say the court, ‘“‘ is acommon fund for the 
payment of the plaintiff's, ¢. e., the prior mortgagee's, 
mortgage and the defendant’s liens. Defendant was 
authorized to redeem from the tax sale. Equity will 
not permit him to acquire the title foran inconsider- 
able sum when he was authorized to remove the tri- 
fling incumbrance by redemption. Though not bound 
to pay the tax, yet it was his right to do so to protect 
his heirs. Hecannot obtain that protection by pur- 
suing a course that will deprive the mortgagee of his 
security and leave the mortgagor to sustain the weight 
of the liens, which are personal judgments, after being 
deprived of his property by tax title.’’ See also for- 
ter v. Lafferty, 33 Lowa, 254; Stears v. Hollenbeck, 38 id. 
550, 

In Middletown Savings Bank v. Bacharach, 46 Conn. 
571, the defendant having had an undivided eighth of 
an estate subject to a mortgage set out to him under 
an execution, purchased the estate at asale for taxes 
assessed before he became interested in it, and the 
court held that he could not set up the tax title to de- 
feat the mortgage, he being entitled to redeem the 
mortgage, which yet he could not do, if the mort- 
gagee had paid the taxes, without reimbursing him. 
The court also said that the mortgagee was similarly 
incapacitated, because he could pay the tax and add 
the amount of it to the mortgage debt. 

In Connecticut Mut. Life Ins. Co. v. Bulte, 45 Mich. 
113, the court lay down the doctrine that where a 
mortgagee or one of two or more mortgagees pur- 
chases the estate atatax sale the purchase may be 
treated as payment. ‘‘It is as just and as politic 
here,"’ say the court, ‘as it is in the case of tenants in 
common, to hold that the purchase isa payment of 
the tax.”’ 

In the later case of Maafield v. Willey, 46 Mich. 252, 
the court affirms the doctrine. ‘‘ When the mortga- 
gee,’ says the court, “instead of making payment of 
the taxes, makes a purchase of the land at tax sale, we 
have no doubt of the right of the mortgagor to have 
the purchase treated as a payment, and to compel the 
cancelment of the certificate or deed on refunding the 
amount paid with interest.”’ The opinions in these 
cases were delivered by Judge Cooley, who in the pre- 
paration of his book on Taxation had occasion to make 
the subject a special study. 

The most recent case which we have met with is 
Woodbury v. Swan, 59, N. H. 22, in which the Supreme 
Court of New Hampshire decided that the holder of a 
mortgage cannot defeat a prior mortgage by acquiring 
a tax title. The court rest their decision on the fol- 
lowing reasons, as declared by Bingham, J., in deliv- 
ering the opinion of the court: ‘*‘ Mortgagor and mort- 
gagee have a unity of legal interest in the protection 
of their titles against sale for the nonpayment of 
taxes, and against outstanding tax titles; and it is not 
equitable that either of them should act adversely to 
the other in the acquisition and use of such titles. 
Therefore the mortgage contract comprises an implied 
agreement, that while either party may buy a tax title 
forthe preservation of his right in the mortgaged 
property, neither of them will buy a tax title for the 
extinguishment of the title, in the maintenance of 
which they as well as partners and tenants in common 
are in law jointly concerned. The common interest of 
these parties in the mortgaged property creates a rela- 
tion of trust and confidence.” 

Other cases may be cited which support the same 
view, though not always for the same reasons. 


Moore v. Titman, 44 Ill. 367; Harkreader v. Clay- 
ton, 56 Miss. 383; Haskell v. Putnam, 42 Me. 244; 
Bassett v. Welch, 22 Wis. 175; Whitney v. Gunderson, 





81 id. 359, 379; Chickering v. Failes, 26 Ill. 507; Me- 
Laughlin v. Green, 48 Miss. 175. In California it is 
held that a person who is under any obligation, either 
moral or legal, to pay the taxes, cannot become a 
purchaser. Moss v. Shear, 25 Cal. 38; Christy v. Fisher, 
58 id. 256. 

Other cases adopt a narrower view and maintain 
that any person can become a purchaser who is not 
under any legal duty to pay the taxes. Williams v. 
Townsend, 31 N. Y. 411; Waterson v. Devoe, 18 Kans. 
223; Bettison v. Budd, 17 Ark. 546; Ferguson v. Etter, 
21 id. 160. 

Our conclusion is that a mortgagee either in posses- 
sion or outof possession is not entitled to purchase 
the estate atatax sale and set up the tux title as 
against the mortgagor or the other mortgagees. They 
all have a common interest in the preservation of the 
estate, and therefore if either of them purchases the 
estate at a tax sale, it should be presumed in favor of 
the others that he made the purchase for the common 
protection. 

The fourth defense is that the complainants have 
been guilty of laches in not sooner bringing the suit or 
pressing their claim. Wedo not think there have 
been laches sufficient to bar the suit. The defendant 
had only been in possession of the mortgaged prem- 
ises about six and one-half years whenthe suit was 
begun. 

We think a case is shown which entitles the com- 


plainants to relief. 
Te ee 


CRIMINAL LAW— ASSAULT WITH INTENT TO 
COMMIT RAPE—WHAT CONSTITUTES— 
EVIDENCE. 


SUPREME COURT OF INDIANA, JUNE 25, 1886. 


STEPHENS V. STATE. 


Under an indictment for an assault with intent to commit a 
rape upon a female child under twelve years of age, the 
prosecution must prove both the intention and an assault 
in pursuance of such intention; and after certain fa- 
miliarities consented to by the girl, the attempt is 
abandoned on her refusal to allow the intercourse, there 
ean be no conviction. 


oe from Tippecanoe Circuit Court. 


R. P. De Hart and Coffroth & Stuart, for appel- 
lant. 


F. T. Hord, Atty.-Geun., for appellee. 


Nisuack, J. This was a prosecution against the 
appellant, David Stephens, upon an indictment con- 
taining two counts. The first count charged the ap- 
pellant with having made an attempt to commit a 
violent injury upon one Annie Myers, a female child 
under twelve years of age, with intent to feloniously 
ravish and carnally know her, the said Annie. The 
second count charged substantially the same offense, 
giving only the details of the alleged transaction with 
greater particularity. A jury found the appellant 
guilty as charged, and he was adjudged to pay a fine 
of $25, and to be imprisoned in the State’s prison for 
the term of ten years. 

The evidence tended to show that Annie Myers, the 
prosecuting witness, was a female child between 
eleven and twelve years of age, and was agood deal 
upon the street, voluntarily soliciting contributions 
for the support of herself and her mother; that she 
did not know the appellant by name, yet she had fre- 
quently seen him upon the streets of the city of La 
Fayette, and had sometimes spoken to him; that at 
the foot of Brown street, in that city, there is a bridge 
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across the Wabash river, known as the ** Brown-street 
Bridge;” that during an afternoon in July, 1885, the 
appellant met Annie Myers, aboved named, on astreet 
not far from the Brown-street bridge, and solicited 
her to go to the Brown-street bridge with him, prom- 
ising to give her a nickel if she would go; that she at 
first declining, he the second time urged and coaxed 
her to go, again promising to give her a nickel if she 
would consent to go; that she thereupon consented to 
go, and went to and into the bridge; that the appel- 
lant soon followed, and after entering the bridge, 
opened his pantaloons, and exposing his private parts 
to the child, had her place her hand upon that part of 
his body; that he then hugged and fondled the child, 
atthe sametime raising her clothes in front, and 
pressing his private parts against her body; that in 
this position he solicited her to permit to have sexual 
intercourse with her, but she would not consent; that 
dallying in this way fora few moments, he desisted 
from further liberties, gave the child a nickel, and 
went away;that every thing that was done at the 
time was with the consent of the child, she objecting 
only to the proposed sexual intercourse, which the ap- 
pellant did not urgently insist upon, and which he did 
not inany manner accomplish. 

Section 1917 of the last revision of the statutes of 
this State declares that *‘ whoever unlawfully has car- 
nal knowledge of a woman, forcibly, against her will, 
or of a female child under twelve years of age, is guilty 
of arape, and upon conviction thereof shall be im- 
prisoned in the State’s prison not more than twenty- 
one years, nor less than five years.’’ It was previously 
provided, by section 1909 of the same revision of the 
statutes, that ‘“‘ whoever perpetrates an assault, or an 
assault and battery, upon any human being, with in- 
tent to commit a felony, shall upon conviction thereof, 
be imprisoned in the State’s prison not more than four- 
teen years, nor less than two years, and be fined not 
exceeding $2,000."" 

Although the indictment in this case was formally 
based upon this latter section, a proper decision of this 
appeal involves, tosome extent at least, a construc- 
tion of both sections of the statutes above set out. It 
was enacted in 1852, as a part of our revised system of 
laws passed during that year, that thereafter “crimes 
and misdemeanors shall be defined, and punishment 
therefor fixed, by statutes of this State, and not other- 
wise; and that provision of law still continues in 
force. Rev. Stat, 1881, § In giving a construc- 
tion to that enactment it has been uniformly held that 
we have no longer any common-law offenses in this 
State, and that however immoral, reprehensible, or 
revolting an act may be, it cannot be punished either 
as a crime or misdemeanor unless it has been defined 
and declared to be either the one or the other by some 
statute. Rosenbaum v. State, 4 Ind. 599; Hackney v. 
State, 8id. 494; Dillon v. State, 9 id. 408; Beal v. State, 
15 id. 378; State v. Ohio & M. R. Co., 23 id. 362; Jones 
v. State, 59 id. 229. Unless therefore it was made to 
appear by the evidence that the appellant, in what he 
did, violated some express statutory provision, his 
conviction of the offense with which he was charged 
cannot be sustained. 

Both counts of the indictment, in legal effect,charged 
the appellant with having made an assault upon the 
prosecuting witness with the intention of committing 
arape upon her. It was therefore incumbent upon 
the State to prove , that at the time to which the evi- 
dence had relation, the appellant had the intention of 
committing a rape upon the prosecuting witness, and 
that he, at the same time, made an assault upon her 
in pursuance of that intention. It is conceded that if 
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the appellant had persisted, aud had succeeded in hav- 
ing sexual intercourse with the prosecuting witness, 
he would have been guilty of rape. The fair inference 











too from the evidence was that he desired to have 
such sexual intercourse, and probably would have 
consummated his desire if circumstances had proved to 
bein all respects favorable to such a result. But to 
entitle the State to maintain a prosecution for an evil 
intention some concurring act must have followed the 
unlawful thought. As in contract, so in tort or crime, 
2 mere unexcuted intention does not bind or commit 
the person who conceives or indulges it. Parmlee v. 
Sloan, 37 Ind. 482: 1 Bish. Crim. Law, § 204; Clements 
v. State, 50 Ala. 117. So if a party abandon his evil in- 
tention at any time before so much of the act is done 
as constitutes a crime, such abandonment takes from 
what has been done its indictable quality. 1 Bish. 
Crim Law,,-§§ 208a, 733. 

Applying the law, as stated, to so much of the evi- 
dence as tended to disclose an intention on the part of 
the appellant to have sexual intercourse with the pros- 
ecuting witness, the question remains, did the defend- 
ant commit an assault upon the prosecuting witness, 
within the meaning of section 1909 of the statutes 
hereinabove set forth. Whoever having the present 
ability to do so, unlawfully attempts to commit a vio- 
lent injury on the person of another, is guilty of an 
assault (Rev. Stat. 1881, § 1910), and this implies an 
unwillingness of want of consent on the part of the 
party assailed. The question as to whethera female 
child under the age which disqualifies her from assent- 
ing to sexual intercourse may 80 far consent to the 
taking of improper and indecent liberties with her 
personas to relieve such liberties of their unlawful 
and indictable character is one which has received 
some attention both in England and in this country, 
but isa subject upon which the authorities are not 
numerous, and are very considerably in conflict. But 
the difference between the statutes, or systems of jur- 
isprudence, upon which some of the decided cases rest, 
is sufficient to account for the conflicting conclusions 
respectively reached by them. 

At common law an attempt to commit a rape was a 
misdemeanor only, and Bishop on Statutory Crimes, 
at section 496, says, that ‘by the better judicial de- 
terminations there cannot be, under the common-law 
rules, an assault with intent to have the criminal 
carnal knowledge of a girl with her consent; because 
by the common law, violence consented to is not an 
assault, and the statute which makes her consent im- 
material in defense of the carnal knowledge does not 
extend also to the assault.’’ The same author con- 
tinuing through sections 498 and 499, further says: 
**Some of our American courts, without express stat- 
utory aid, have held that the girl’s legal incapacity to 
consent to the carnal acts extends also to render her 
incapable of consenting to the violence, which in the 
absence of her consent, would by all be deemed to con- 
stitute an indecent assault; so that by these opinions, 
there may bea conviction for assault with intent to 
commit carnal abuse. Still though by what we have 
seen to be the better doctrine, the law does not term 
thisact an assault by reason of the girl’s consent. 
* * ** But in a State where there are no common- 
law crimes it is not so indictable, and in the absence 
of astatute to meet the case, the offender must es- 
cape. The doctrine thus announced by Bishop is well 
supported, in general terms, by the cases of Smith v. 
State, 12 Ohio St. 466; State v. Pickett, 11 Nev. 255; 
Regina v. Connolly, 26 U. C. Q. B. 317; Regina v. 
Mehegan, 7 Cox Crim. Cas. 145; Cliver v. State, 45 N. 
J. Law, 46; and as we believe by the decisive weight of 
authority. 

As holding a contrary doctrine, see the cases of Peo- 
ple v. McDonald, 9 Mich. 149; Hays v. People, 1 Hill, 
851; Queen v. Beale, 1 L. R. Crown Cas. 10; State v. 
Johnston, 76 N. C. 209. All these last-named cases 
were however decided under statutes differing in some 
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respects from ours, to which we have referred, and 
upon facts distinguishable from those now before us, 
and hence we do not regard those cases.as of controll- 
ing authority in the cause. 

In Eugland astatute was passed in 1880 which 
makes it ‘no defense to a charge or indictment foran 
indecent assault on a young person under the age of 
thirteen to prove that he or she consented to the act 
of indecency,’’ and some of the States in this country 
have statutes more or less similar; but doubtless 
through inadvertence, we have no statute changing 
the common-law rule, as hereinabove stated, on the 
subject of the mere indecent abuse of children, and 
for that reason the doctrine announced on that sub- 
ject by Bishop, as above, is applicable to the condi- 
tion of affairs now existing in this State. Still in re- 
spect to the evidence on the question of an assault, 
the tender years, the inexperience, and the subjection 
of the child, will be taken into the account; and often 
a@ very small circumstance will be permitted to over- 
come the child’s apparent consent. 

In the present case it was shown by the evidence 
that the prosecuting witness had sufficient intelligence 
to understand the ndture of the liberties which the 
appellant took with her, and to realize the extent to 
which such liberties could be indulged without abso- 
lute physical injury. In our opinion therefore the 
evidence failed to show an assault upon the prosecut- 
ing witness within the meaning of the statute defining 
felonious assaults. 

The judgment is reversed, and the cause remanded 
for anew trial. The clerk will give the necessary no- 
tice for a return of the prisoner. 


—_—_—_>—___—_ 


MARRIAGE—DIVORCE—DEATH OF PETITIONER 
AFTER DECREE NISI AND BEFORE DEVUREE 
ABSOLUTE — REVIVOR. 


ENGLISH COURT OF APPEAL, MARCH 24, 1886. 


STANHOPE V. STANHOPE.* 


A husband who obtained a decree nisi for dissolution of his 
marriage died before the time for making it absolute had 
arrived. Held, that the personal representative of the 
husband could not revive the suit for the purpose of apply- 
ing to make the decree absolute. 

N the llth of May, 1883, the petitioner obtained a 

decree nisi for the dissolution of his marriage on 
the ground of his wife’s adultery. On the 27th of 

July, 1883, he died. 

The petitioner’s father, who died in 1881, had di- 
rected the trustees of his will to stand possessed of 
15,000/. upon trust to pay the income to the petitioner 
for life, and upon further trusts under which it was 
held by Chitty, J., that his widow was entitled for 
life, and subject to those interests upon trust for the 
husband’s children as therein mentioned, and in de- 
fault of children, upon such trusts as the husband 
should by will appoint. 

The petitioner died without issue, and left a will by 
which he appointed the 15,000]. among his surviving 
brothers and sisters, one of whom was his executor. 

In 1886 Chitty, J., decided that the respondent, who 
had since the petitioner’s death married again, was 
entitled toa life interest. The petitioner’s executor 
thereupon gave notice of motion “ for an order giving 
him leave to intervene and revive the above suit, with 
a view, amongst other things, of applying to the court 
to make absolute the decree nisi dissolving the mar- 
riage between the petitioner and the respondent pro- 
nounced on May 11, 1883”’ The president refused the 
motion, and the executor appealed. 





*11 Prob. Div. 108. 








Sir Walter Phillimore and Bargrave Deane, for ap- 
pellant. 


Bayford, Q. C., and Middleton, for respondent, were 
not called upon. 


Corton, L. J. The object of this application is to 
obtain leave to intervene and revive the suit with a 
view to applying to the court to make absolute the 
decree nisi for dissolution of the marriage between 
the deceased petitioner and the respondent. What is 
the position of the parties after the decree nisi? 
Neither of them can do any thing in the suit until the 
time comes for making the decree absolute, but the 
suit is not at an end, it is still pending, as we held in 
Eliis v. Ellis, 8 P. D. 188, and that, so far as it goes, is 
in favor of the application. But if the petitioner dies, 
has his personal representative any right to revive the 
suit, or to have the decree made absolute? It would 
be a singular thing, if after the marriage has been dis- 
solved by death, there were power to declare it at an 
end on another ground. The decree nisi does not dis- 
solve the marriage. 

There is no rule of court authorizing revivor in a 
case of this nature, and as regards authority there is 
nonein support of it, the only case bearing on the 
question being Grant v. Grant, 2 Sw. & T. 522, which is 
against revivor. Revivor was commonly practiced in 
chancery, and there was also a writ of revivor at com- 
mon law. Now when was there aright of revivor in 
chancery? When the plaintiff was seeking to enforce 
a right which on his death would vest in his heir-at- 
law or his legal personal representative, then on his 
death the heir-at-law or personal representative could 
revive the suit. If he had died before the suit the 
heir or personal representative could have sued. It is 
impossible that there can be any similar transmission 
of interest inasuit for dissolution of marriage, for 
after the death of one of the parties it is impossible 
that any proceedings should be taken to put an end to 
that which has already ended. 

Order 17, r. 2, of the General Orders of 1883, provides 
that: “In case of the marriage, death or bankruptcy 
or devolution of estate by operation of law of any 
party to a cause or matter, the court or judge may, if 
it be deemed necessary for the complete settlement of 
all the questions involved, order that the husband, per- 
sonal representative, personal trustee, or other succes- 
sor in interest, if any, of such party to be made a 
party,”’ ete. 

This supports what I have said, that there must bea 
transmissible interest—if the estate or title devolves 
on some one as representing the original party, the ac- 
tion may be revived, but there must be a devolution 
of the estate or title. Here the object of the suit was 
the dissolution of the marriage, and the case does not 
come within the principie on which revivur rests, for 
there is no one on whom the estate or interest of the 
deceased party devolves. It is urged that the cause 
of action continues, and it is true that the adultery is 
not done away with, but is there now any person who 
has any right in respect of it? In cases falling within 
the rule aclio personalis moritur cum persona, the 
wrong remains, but after the death of the person in- 
jured there is no one who can complain of it or revive 
proceedings which had been commenced in respect of 
it. Then it is urged that we ought to look upon di- 
vorce proceedings as affecting the husband’s personal 
estate, and that on that ground his personal represen- 
tative has a locus standi. 

The case of Baker v. Baker, 5 P. D. 142; 6 id. 12, was 
referred to in support of thatcontention. In that case 
the husband was a lunatic, and the lords justices au- 
thorized the committee to present a petition for the 
dissolution of the marriage on the ground of the wife’s 
adultery. It appears that the committee presented 
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the petition in his own name as well as in that of the 
lunatic. That, in my opinion, was wrong, for all that 
we could do was to authorize him to present it in the 
namé and on behalf of the lunatic. Doubts were en- 
tertained whether divorce proceedings could be main- 
tained pending a lunacy, and it was held that they 
could. All that was decided in that case was that the 
proceedings were not criminal, but civil. What the 
lord justices had to consider was whether it was likely 
that the husband, if sane, would have condoned the 
offense, and it was a matter of discretion whether they 
would sanction the proceedings. There is nothing in 
the case involving a decision that there was any right 
which would pass to apersonal representative. That 
the proceedings were not criminal in their nature does 
not involve any such conclusion, for there are many 
civil rights of action which do not pass to a personal 
representative. 

Then we were referred to arule of the Divorce Court 
which provides that the application to make a decree 
nisi absolute shall be by writing signed by the solici- 
tor of the petitioner, and filed in the registry, with an 
affidavit that there has been no intervention. The rule, 
in my opinion, only settles how the application is to 
be made, it does not affect the right to have the decree 
made absolute, but only the mode of applying to have 
it made absolute. Itis said that there ought to be 
liberty to have the decree made absolute, because the 
making it absolute affects rights of property. It may 
do so in many cases, as for instance, by enabling 
children to get asettlement altered. The object of 
the suit howeveris not to alter rights of property, 
though it may have that effect, as by depriving a 
woman of a legacy given to her by the description of 
the husband’s widow. Sucha result however is only 
incidental, and it is not the object of the suit, but re- 
sults incidentally from the putting an end to the mar- 
riage. 

It is contended that Ling v. Ling, 4Sw. & T. 99, shows 
that the suit is to be considered as continuing, though 
the petitioner is dead, and that as the suit is continu- 
ing an application to make the decree absolute ought 
to be allowed. But that case does not show this. The 
act gave a right which did not exist til the decree had 
been made absolute; when once it had been made ab- 
solute the right arose. 

It has been the practice to intitule in the suit any 
application to enforce such right, and the practice is 
proper. Still such an application is not really a step 
in the suit, but an application undera statutory power 
given when the decree had become absolute. Here a 
dissolution of the marriage cannot be decreed, for it 
has already been dissolved by death, yet the applicant 
wishes to obtain a decree, in order to secure a collat- 
eral advantage which would have been obtained if the 
marriage had been dissolved in the husband's life- 
time. Lamof opinion that the litigation cannot be 
continued by revivor or otherwise. I should mention 
Order 17, r. 1, to which reference has been made. It 
provides that there shall be no abatement by the death 
of either party between the verdict and the judgment. 
That only inserted a provision which had been en- 
acted by 17 Car. 2, ch. 8, with respect to certain ac- 
tions. These rules do not apply to proceedings in the 
Divorce Court, and we cannot hold that the suit con- 
tinues. The appeal must be dismissed with costs. 

Bowen, L. J. A man can no more be divorced 
after his death than he can after his death be married 
or sentenced to death. Marriage is a union of hus- 
band and wife for their joint lives unless it be dis- 
solved sooner, and the court cannot dissolve a union 
which has already been determined. An act of Par- 
liament might indeed give the court power to pro- 
nounce after the death of one of the parties a decree 
declaring the marriage dissolved from acertain past 





date, but has the act done so? Ithink not. The act 
of 1857 (20 & 21 Vict., ch. 85), section 31, enabled the 
court to pronounce a decree declaring the marriage to 
be dissolved. Now, under 23 & 24 Vict., chapter 144, 
section 7, a decree nisi must precede the decree abso- 
lute, but though the decree is thus split into two 
parts its effect is the same, it is a decree dissolving the 
marriage. The appellant’s counsel, to escape from 
this difficulty, tried to show that the parties, after a 
decree nisi, stood in a peculiar relation. It is difficult 
to understand in what position they considered them 
to be; they seemed to think that the marriage was in 
asort of suspended existence, and that the parties 
were neither married nor divorced, but were in such 
a peculiar relation that in some case, the name of 
which was not mentioned, it was held that intercourse 
between them in the interval might constitute adul- 
tery. I do not know what the case may be (Lazton v. 
Lazton, 30 L. J. [P. M. & A.] 208), but the idea seems 
to me worthy of Tristram Shandy. Some observa- 
tions have been made, one by Lord Cairns, to the ef- 
fect that the lis comes to an end on the pronouncing 
of the decree nisi, but in Norman v. Villars, 2 Ex. D. 
359, the subject was fully gone into, and it was settled 
that a decree a isi effects no change in the status of the 
wife. If a decree nisi is made, and the husband dies 
before it is made absolute, he dies while he is still at 
law a husband, and his wife becomes his widow. After 
this, how can a decree be made which would displace 
a dissolution of the murriage by death, and untie a 
knot that no longer exists. How can a woman, oncea 
widow, be converted into a divorcee, unless there is 
some enactment enabling the court to make such a 
retrospective order? 

The appellant’s counsel tried to show that the lis 
still continues, and they referred to the 22 & 23 Vict., 
chapter 61, section 5, which enables the court after a 
final decree to inquire into settlements and deal with 
the settled property. But to assume that the lis still 
exists becanse the Legislature has given this power is 
begging the question, for itis consistent with the lan- 
guage of the enactment to hold it to mean that even 
though the suit isat an end, the court shall have power 
to vary settlements, and that seems to me to be the 
true view. The Legislature is giving, over and above 
relief in the suit, a relief outside the suit—a relief 
which is the creature of statute. 

It is said that this divorce proceeding affects the per- 
sonalestate of the husband, and that therefore his 
executor has an interest in it. No doubt it may affect 
his personal property, every change of status may af- 
fect personal property, but that is only consequential. 
The object of a suit for dissolution of a marriage is 
not to affect property, but to change the status, and it 
cannot be looked upon as a suit relating purely to 
property. ; 

The appellants referred to Baker v. Baker, 5 P. D. 
142, where it appears that the lord justices gave leave 
toa committee to take proceedings fora dissolution 
of marriage on behalf ofa lunatic, and they relied on 
this as showing that other persons than a husband and 
wife may carry on divorce proceedings. But that case 
was entirely different from a proceeding by an execu- 
tor. It was a proceeding to dissolve an existing mar- 
riage, and as the lunatic could not himself take pro- 
ceedings, it was reasonable to allow them to be taken 
in his name and on his behalf by his committee, but 
how can an executor ask to dissolve a marriage which 
no longer exists? An executor does not act for adead 
man, or in his name, but forthe estate of the dead 
man. Itis contrary to the idea of a divorce that it 


should be sought after the death of one of the parties. 

In order to prevent waste of time arising from the 
common-law doctrine of abatement, it was no doubt 
enacted by 17 Car. 2, ch. 8, that all actions, real, per- 
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sonal or mixed, the death of either party between the 


verdict and the judgment sbould not thereafter be al- 
leged for error, provided the judgment be entered 
within two terms after the verdict. But that does not 
apply to the present case, which comes within the 
principle that every personal action dies with the per- 
sou unless some statute revives it. 

Revivor, as Cotton, L. J., has explained, goes on the 
principle that there is a continuing interest which de- 
volves upon some one, but here the object of the suit 
is gone. The Legislature might have authorized the 
continuance of divorce proceedings for some collateral 
purposes, though their main object is gone, but it has 
not done so. The case appears to be clear on princi- 
ple, and if authority were wanted, Grant v. Grant, 2 


Sw. & T. 522, is enough to show that the appeal must 
fail. 
Fry, L. J. Lamof the same opinion, and feel no 


doubt on the case. The only decree that could be 
asked for would be that the marriage should be dis- 
solved, or that it should be deemed to have been dis- 
solved, from the date of the decree nisi. Neither al- 
ternative is possible. As regards the first, no power 
can dissolve a marriage which bas been already dis- 
solved by the act of God. As regards the second, the 
court cannot pronounce a decree declaring that the 
marriage was dissolved at an earlier date, because the 
statute gives it no such power, but only authorizes it 
to pronounce a decree * declaring such marriage to be 
dissolved.”’ 

For these short reasons, I agree that the appeal must 
be dismissed with costs. 

Appeal dismissed. 


——_- +--—— 


COUNTY—LIABILITY FOR BOARD AND LODGING 
OF PRISONERS OUT OF JAIL, 

KANSAS SUPREME COURT, JULY 9, 1886, 
Henpricks v. Bp. or Co. Com’Rs OF CHAUTAUQUA 
County.* 

The duty of keeping the county jail, and supplying the pris- 
oners committed thereto with board and lodging, devolves 
upon the sheriff, and to him alone is the county liable for 
the same. 

Under section 331 of the Criminal Code, the board of county 
commissioners may allow a moderate compensation for 
medical services, fuel, bedding and menial attendance 
furnished for prisoners committed to the county jail, 
which shall be paid out of the county treasury; but the 
allowance of such claims is wholly discretionary with the 
county board, and the liability of the county for the same 
can only arise upon an order made by the county com- 
missioners wher duly convened and acting as a board. 


—_— from Chautauqua county. 


McBrian & Pile, for plaintiff in error. 
B. 8S. Henderson, for defendant in error. 


Jounston, J. F. E. Hendricks brought this action 
against the board of county commissioners of Chau- 
tauqua county, and in his petition alleged substan- 
tially that on November 25, 1883, the sheriff of Chau- 
tauqua county and his deputies arrested one Cyrenius 
B. Hendricks, and that while they had him in custody 
at a point fifteen miles from Sedan, where the county 
jail was located, he was shot and so severely wounded 
that he could not be removed or taken to the county 
jail, and that his condition resulting from the wound 
was such that it was impossible for him to receive the 
treatment and attention in the county jail actually nec- 
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essary to his recovery; that thereupon the sheriff and 
his deputies, with the knowledge and consent of the 
defendants, removed the wounded prisoner, who was 
then expected to live only a short time, to the resi- 
dence of the plaintiff which was about one-fourth of a 
mile from the place where the prisoner was shot, and 
that the sheriff then requested the plaintiff to give the 
prisoner such treatment, nursing and medicines as his 
condition required. 

It was alleged that the plaintiff, at the instance and 
request of the sheriff, took charge of and attended 
upon and nursed the prisoner from the 25th day of 
November, 1883, till the 25th day of February, 1884, 
during which time he furnisbed and provided fuel for 
the benefit of the prisoner, and beyond what was nec- 
essary for the personal use of the plaintiff, of the value 
of $12; and that he expended for medicines and reme- 
dies for the prisoner the sum of $118.65, which it is al- 
leged were necessary, and were prescribed by the at- 
tending physician; and that he attended and waited 
upon the prisoner for the period of ninety days, and 
that his services were necessary and reasovuably worth 
$3 per day, and of the aggregate value of $270; after 
which time thesheriff again took charge of the pris- 
oner and conveyed him to the county jail. He alleges 
that the articles furnished, money expended, and the 
services rendered were necessary for the recovery of 
the prisoner, and were furnished, expended and ren- 
dered at the request of the sheriff,and with the knowl- 
edge, consent and approval of the defendants; that in 
1884 Cyrenius B. Hendricks was convicted of murder 
in the first degree, and sentenced to suffer death, and 
that he is now in the penitentiary awaiting the execu- 
tion of that sentence; that Cyrenius B. Hendricks has 
no estate, property or means of any kind to pay the 
plaintiff's claim, and that he will lose the same unless 
paid by Chautauqua county; thaton the 5th day of 
January, 1885, the plaintiff duly presented his claim to 
the county commissioners for allowance, which was 
rejected, and he avers that it is now due and unpaid, 
The defendant demurred to the petition upon the 
ground that it did not state facts sufficient to consti- 
tute a cause of action against it. The demurrer was 
sustained by the court, and the plaintiff is prosecuting 
this petition in error to reverse that ruling. 

The facts stated in the petition fail to show a liabil- 
ity of the county of Chautauqua in favor of the plain- 
tiff. The statute provides that jails shall be estab- 
lished and kept in every county, at the expense of the 
county, for the safe-keeping of the prisoners lawfully 
committed. The sheriff of the county is required to 
keep the jail, and is responsible for the manner in 
which it is kept, and he is required to supply the pris- 
oners with proper food and drink at the expense of the 
county. Sections 1, 3, 10, chapter 53, Comp. Laws, 
1879. 

In another chapter the liability of the county for 
the boarding and lodging of prisoners is fixed and lim- 
ited. The sheriff is allowed forty cents per day, exclu- 
sive of fuel, lights, furniture and bedding, where a 
jail is provided, and sixty cents per day where no jail 
in provided. Sess. Laws 1881, ch. 701, § 1. 

The county commissioners are not compelled to al- 
low or pay more than the fees above named for every 
thing included within the terms ‘* boarding and lodg- 
ing,’ nor is the county liable to any other officer or 
person for the same than the sheriff. The: duty and 
responsibility of keeping the jail, and supplying and 
caring for the prisoners, is devolved by law upon the 
sheriff. The care and safe-keeping of the prisoners is 
committed to him, and in regard to their board and 
lodging, the board of county commissioners deals only 
withhim. The only statute authorizing the payment 
of compensation by the county board provides that it 
shall be paid to the sheriff, and to him alone is the 
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county liable for supplying board and lodging for the 
prisoners. Atchison Co. v. Tomlinson, 9 Kans. 167. 

It appears that the prisoner was held and cared for 
by the plaintiff at the request of the sheriff, outside of 
the jail, although there wasa jai) at the county seat. 
Where the jail is overcrowded.or insufficient, or where 
for some other good reason the prisoner cannot be 
properly kept and supplied in the jail, as was the case 
here, he may be temporarily held and supplied outside 
of the jail. In such a case the county would doubtless 
be liable for the statutory compensation. Where the 
jail is insufficient for the safe-keeping of prisoners,the 
sheriff may employ such guards as are actually neces- 
sary, and for the service of such guards “ the board of 
county commissioners shall allow the sheriff reasona- 
ble compensation, to be paid out of the county treas- 
ary.”” Laws 1881, ch. 107, § 1. 

The liability of the county for the services of these 
guards, or for the temporary restraint and mainten- 
ance of the prisoners oltside of the jail, is to the sher- 
iff, and therefore while the sberift has a right to claim 
compensation for holding and supplying the prisoner 
outside of the jail, the plaintiff has not. 

The items of the plaintiff’s account, and for which 
he sues, do not fall within the service and supplies of 
which mention bas been made, aud which are to be 
furnished by the sheriff as board and lodging. There 
is another section however, which does include them. 
lt reads as follows: ‘*‘ Whenever the tribunal transact- 
ing county business of any county in which the offend- 
er shall have committed any crime for which he is im- 
prisoned may be satisfied of the necessity of so doing, 
they may make an allowance for boarding the pris- 
oner, and may allow a moderate compensation for 
medical services, fuel, bedding and menial attendance 
for any prisoner, which shall be paid out of the county 
treasury.’’ Crim. Code, § 331. 

Under this authority, the tribunal transacting 
county business ‘‘may make an allowance for medi- 
cal services, fuel, bedding and menial attendance fur- 
nished for prisoners to any person who furnishes the 
same, and is not confined to dealing with the sheriff 
alone. The authorization of or allowance for such ser- 
vices is however discretionary with the board. The 
board “ may allow a moderate compensation ’’ when it 
is “‘ satisfied of the necessity of so doing.’’ The county 
cannot be held liable because the service and supplies 
were furnished upon the request of the sheriff, nor by 
reason of the individual consent or action of the mem- 
bers of the county board. Roberts v. Commissioners 
of Pottawatomie Co., 10 Kans. 29. The liability of the 
county can only arise upon an order made by the 
county commissioners, duly convened and acting as a 
board. The petition alleges, it is true, that the pris- 
oner was placed by the sheriff in charge of the plaintiff 
with the knowledge and consent of the county com- 
missioners, and that the supplies were furnished and 
the services rendered by the plaintiff at the request of 
the sheriff, and with the knowledge, consent and ap- 
proval of the county commissioners. This is insuffi- 
cient to bind the county. It is nowhere alleged that 
the county board consented that the plaintiff should 
be employed, or should furnish the supplies, at the ex- 
pense of the county. Physicians and nurses might 
have been employed, and medicines furnished, at the 
instance of the sheriff, the compensation to be paid by 
the prisoner, or by his friends, and the consent of the 
commissions to such action would of course create no 
liability against the county. According to the peti- 
tion, the only formal presentation of the matter to the 
county board was when the claim was presented in 
January, 1885, at which time the board, as it had the 
option and right to do, refused to make the allowance 
and rejected theclaim. It isclear that the petition, 


as it now stands, does not state a cause Of action in 





favor of the plaintiff, and and against the county, and 
the ruling of the court in sustaining the demurrer 
must therefore be affirmed. 

All the justices concurring, 





MARRIAGE— DIVORCE — ADULTERY — CONNIV- 
ANCE OF HUSBAND IN PRIOR ACT, 





MASSACHUSETTS SUPREME JUDICIAL COURT. 
JULY 16, 1886. 


MoRRISON Vv. MORRISON. 


Connivance of a husband at one act of adultery by his wife is 
not a bar to an action of divorce for a prior act of adul- 
tery of which he was then ignorant. 


| eee of divorce. The opinion states the case. 


H.W. Bragg, for libellee. 
S. Lincoln and J. R. Smith, for libellant. 


GARDNER, J. The question raised on this case is 
whether the connivauce of the husband to one act of 
adultery isa bar to a prioract with another particeps 
criminis. The libellant contends that the adultery of 
the libellee with Pease having been found, the only 
things which can bar the libellant are condonation of 
that adultery, connivance at that adultery, or the com- 
mission by the libellant of some offense which is in 
itself ground fora divorce. Neither condonation of 
the adultery with Pease, nor connivance at it, are set 
up in the defense. 

The statutes enumerate various causes which will 
entitle an aggrieved party to an absolute divorce from 
the bonds of matrimony. Pub. Stat., ch. 146,§ 1. It 
is well settled that a suitor for divorce cannot prevail 
if open to a valid charge, by way of recrimination, of 
any of the causes of divorce set out in the statute. 
Cumming v. Cumming, 135 Mass. 386. Recrimination 
as a bar to divorce is not limited to a charge of the 
same nature as that alleged in the libel. Handy v. 
Handy, 124 Mass. 394. It is sufficient if the recrimi- 
nation charges any of the causes for divorce so de- 
clared in the statute. The general principle which 
governs in a case where one party recriminates, is that 
recrimination must allege acause which the law de- 
clares sufficient for a divorce. Lyster v. Lyster, 111 
Mass. 327; Cumming v. Cumming, ubi supra; Clapp v. 
Clapp, 97 Mass. 531; Hall vy. Hall, 4 Allen, 39. 

Lyster v. Lyster was a libel for divorce on the ground 
of desertion. The libellee was justified in leaving the 
libellant because of his cruel and abusive treatment 
and gross and confirmed habits of intoxication. The 
court held that ill treatment and misconduct of the 
husband of such degree, or under such circumstances, 
as do not amount to cruelty for which the wife would 
be entitled to sue for a divorce, might justify her in 
leaving his home, and prevent his obtaining a divorce 
for her desertion, if she did so. His decision is in ac- 
cordance with the great weight of American author- 
ity. Itisnot a case of recrimination. The libellee 
justifies her act in leaving her husband by reason of 
his illtreatment. The general rule that recrimination 
must allege a cause which the law declares to be suffi- 
cient for a divorce, it is not affected by it. 

Our divorce statutes make no provision respecting 
connivance, collusion, condonation, or recrimination, 
and this court has assumed that the Legislature in- 
tended to adopt the general principles which had gov- 
erned the ecclesiastical courts in England in granting 
divorces from bed and board, so far as these principles 
are applicable and’are found to be reasonable. Rob- 
bins v. Rodbins, 140 Mass. 528; S. C.,5 N. E. Rep. 837. 
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This assumption does not go so for as to embrace the 
recent statute law of England in relation to divorce. 

Under the English Divorce Act, 20 & 21 Vict., ch. 85, 
a divorce will not be granted if the court find that dur- 
ing the marriage the petitioner has been accessory to 
or conniving at the adultery, or had condoned the 
adultery complained of. It has been repeatedly held 
under this statute that connivance on the part of the 
husband will in point of law bar him from obtaining 
relief on account of the adultery which he has allowed 
to take place. Volenti non fit injuria is the principle 
upon which the rule has been founded. Rogers v. 
Rogers, 3 Hagg. Ecce. 57; Phillips v. Phillips, 1 Rob. 
Ece. 151. 

Under this principle, itis not always necessary to 
show active connivance. If it is proved that therehas 
been a long course of criminal conduct onthe part of 
the wife, of which the husband was cognizant, or of 
which by law and presumption he must be supposed 
to have been cognizant, he cannot secure relief- 
Crewe v. Crewe, 3 Hagg. Ecc. 123. The conduct of the 
husband, after beinginformed of the adultery of his 
wife, his refusal to interfere with her, or to institute 
proceedings against his wife for a divorce, or long 
delay in so doing, may not in themselves be conniv- 
ance, but may be evidence of it. A total indifference 
to such adultery may lead to the inference of original 
consent. If there was consent there was no injury, 
and the husband cannot ask for relief where he has 
not been injured. 

It has also been held that a husband who connives at 
ap act of adultery by his wife, cannot complain of any 
subsequent act, whether with the same or another 
particeps criminis. Gipps v. Gipps, 3 Swab. & T. 116; 
Stone v. Stone, 3 Notes of Cas. Adm. & Ecc. 282. It 
has been held that the same principle, above stated, 
extends to any act of adultery subsequent to the one 
directly connived at, because the husband, having 
consented to the fall of the wife from virtue, cannot 
complain of acts naturally arising from such fall. It 
has been doubted whether the general doctrine that 
connivance at one adultery is a bar to any subsequent 
adultery, either with the same or another particeps 
criminis, should govern all cases. The doctrine may 
be carried too far, and thus deprive a man of all hope, 
however repentent he may be, and however he may 
strive to win his wife to repentance. 2 Bish. Marr. & 
Div., § 44. 

In Hodges v. Hodges, 3 Hagg. Ecc. 118, it was held 
that a husband proceeding against his wife for her 
gross adultery committed after a separation of five 
years from him, resulting in the birth of children, 
baptized in his name, was not barred, although before 
the separation he had connived at her adultery with 
men other than the one with whom this was commit- 
ted. This case has been doubted and overruled. 
Stone v. Stone, 3 Notes of Cas. 278; Rogers v. Rogers, 3 
Hage. Ecc. 57. See also Hedden vy. Hedden, 21 N. J. 
Kq. 61. 

The libellee relies upon the language used by Lord 
Stowellin Lovering v. Lovering, 3 Hagg. Eee. 85. In 
that case an apprentice was continued in the house 
with the husband’s permission, after he knew of great 
and indecent familiarities between the apprentice and 
his wife, and until she was guilty of adultery with 
another. The court found that the facts amounted 
almost to consent, and was a degree of delinquency 
which rendered him unworthy of a remedy; that the 
husband had connived at another adulterous act, 
nearly contemporaneously committed, with another 
person. The wife made no defense. ‘‘ The ecclesiastical 
law,”’ said Lord Stowell, ‘“ requires two things: that a 
man shall come with pure hands himself, and shall have 
exacted a due purity on the part of his wife, and if he 





bas relaxed with one man he has no right to complain 
of another.” The language of the court was applica- 
ble to the facts of the case, and cannot be referred to 
a state of facts not existing. Itcould not refer toa 
prior act of adultery. The facts of the case did not 
authorize such reference. Whatever misconduct the 
court found must have been such as conduced to the 
subsequent or contemporaneous adultery. When his 
lordship said, “If he has relaxed with one man, he 
connot complain of another,’ he said in substance, 
“Ifhe has relaxed with the apprentice, he cannot 
complain of the man who contemporaneously commit- 
ted adultery with his wife.’’ This case is no author- 
ity for the doctrine contended for by the libellee. 

We have been referred to no case where the court 
has held that connivance was a bar toa divorce for a 
prior adultery. The English statutes and decisions 
seem to require that the adultery complained of must 
in some way bethe result of or connected with the 
connivance charged or the divorce will not be barred; 
as where a wife sets up in defense her husband’s con- 
nivance at an adultery with a different person prior to 
the adultery charged, she must prove the prior adul- 
tery. Stone v. Stone, ubi supra; Harris v. Harris, 2 
Hagg. Ecc. 376. 

The equity which deprives the suitor of a right of 
justice in a court of equity is not general iniquitous 
conduct, unconnected with the matter in suit, but 
evil practice or wrongful conduct in the particular 
matter or transaction in respect to which judicial pro- 
tection or redress is sought. Woodward v. Woodward, 
4 Atl. Rep. 424. We find no authority for laying down 
the rule, that under all circumstances, connivance at 
one adultery is an absolute bar to a divorce for a prior 
adultery, and we feel inclined to say thatit is not a 
reason for refusing a divorce under any state of facts. 
The character of the connivance, under some circum- 
stances, may be so open, gross and revolting that the 
court may find that no injury has been done the hus- 
band, and that therefore there is nothing to redress; 
that the husband has entirely abundoned all right to 
claim that his wife should be chaste; and that he had 
thus consented to her prior adultery. He may come be- 
fore the court with such impure hands that upon the 
soundest considerations of public policy his divorce 
should be refused. On the other hand, the circum- 
stances of the connivance may be of such acharacter, 
having no connection or relation with the prior adul- 
tery, as not to operate as a bar or otherwise against 
the right of the husband to find relief. 

In the case at bar the presiding justice ruled that 
the record of the former suit was not a bar to main- 
taining the libel if the libellant proved that the adul- 
tery charged in the present suit was committed prior 
to the adultery charged in the former suit, and not 
known to him at the time he brought the former libel. 
Upon inspection of the record of the former suit, and 
examination of the evidence reported, we do not find 
the connivance found by the court in that case to be of 
such a character as to bar the libellant from a divorce 
for the adultery charged in the libel at bar. 

Exceptions overruled. 


—_>—_—_—_— 


CONSTITUTIONAL LAW—COUNTY INDEBTED- 

NESS—CRIMINAL EXPENSES. 

MISSOURI SUPREME COURT. 
APRIL TERM, 1886, 

PoTtTreEeR V. DouGLas County. 
The Constitution of Missouri provides that no county shall 
be allowed to become indebted in any manner or for any 
purpose to anamount exceeding in any year the income 
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and revenue provided for such year without the assent of 
two-thirds of the voters thereof voting at an election to 
be held for that purpose. Held, that this is no limitation 
upon the incurring of expenses in the administration of 
the criminal laws of the State. A jailer’s bill for the keep- 
ing, boarding, clothing, etc., of prisoners should there- 
fore be allowed as a charge against the county, although 
at the time it is presented the revenue of the county for 
the year is exhausted. 

F. S. Heffernan, for appellant. 

N. E. Ide, for respondent. 


SHERWOOD, J. Plaintiff brings the action to recover 
of defendant the sum of $459 on account of services 
performed by him as sheriff and jailer of Greene 
county, in keeping, boarding, clothing and taking to 
court certain prisoners committed to the jail of that 
county by the sheriff of defendant, under the provis- 
ions of section 6090, Revised Statutes. The bill of 
plaintiff for these services, though approved by the 
Circuit judge and the prosecuting attorney, the 
County Court of defendant, on its presentation, re- 
fused to pay or pass upon. The case was tried on an 
agreed statement, as follows: 1. lt was agreed and ad- 
mitted that the various counts as charged in plaintifl’s 
petition are just and true, and remain unpaid. 2. That 
at the time the fee bill charged in said petition was 
presented to the County Court the revenue for said 
year was expended, and the same could not be paid 
without issuing warrants in excess of the income of 
revenue for said year. 3. It is agreed that the revenue 
derived in said county under the existing laws does 
not exceed $2,500 per year, and does not more than 
pay the expense for the first eight months of each 
year. Wherefore the plaintiffand defendant submit 
this case on the above facts as the testimony in said 
cause. Whereupon the court refused to declare the 
law to be in favor of plaintiff's recovery, and thus re- 
fusing, gave judgment for defendant. 

The only point then for discussion is the liability of 
defendant in such circumstances as already set forth. 
The section of the statute to which reference has been 
made makes it the duty of the sheriff or jailer of a 
county to receive prisoners from another county,where 
there is no jail, or an insufficient one, and safely keep 
them, subject tothe order of the judge of the court for 
the county whence such prisoners are brought. And 
sections 6091, 6092, make it the duty of the sheriff or 
jailer where the prisoners are thus confined to have 
them before the Circuit Court of the county appointed 
for their trial, while section 6093 announces a penalty 
for failure thus to bring the prisoner before the proper 
court for trial, and renders such sheriff, etc., liable to 
imprisonment for contempt, and also to a civil action 
for damages; and section 6095 permits such sheriff, 
etc., for such failure, etc., to be removed from office 
and rendered incapable thereafter of holding the 
same. 

These sections areto be constdered in connection 
with section 12 of article 10 of our Constitution, pro- 
viding that ‘‘ No county, city, town, township, school 
district or other political corporation or subdivision 
of the State shall be allowed to become indebted in 
any manner or forany purpose to an amount exceed- 
ing in any year the income and revenue provided for 
such year, without the assent of two-thirds of the 
voters thereof, voting at an election to be held for that 
purpose.”’ 

It is manifest if that section of the Constitution ap- 
plies in cases of this sort, the predicament in which 
those counties are placed which have neither jails nor 
sufficient revenue isa most lamentable one; bereft, 
as they would be, of all means for the safe-keeping of 
that dangerous class of persons whose violations of 
law cause their arrest. And in similar circumstances 





the same views must hold, even if the provisions of 
section 6088, Revised Statutes, be resorted to, and a 
guard employed in the county where the arrest oc- 
curs; for the like objections could be taken to the 
employment of such guard, thereby causing an indebt- 
edness to accrue. 

After carefully considering the subject, [am not of 
opinion that the constitutional prohibition should be 
ruled to apply to instances like the present. For this 
conclusion these are my reasons: 

I do not regard section 12, supra, as applying here, 
because the effect of such construction would be de- 
structive of the peace and good order in every county 
embraced within the provisions of section 6090 afore- 
said, for it would be an impossibility to submit to a 
vote of the people of the county concerned, the ques- 
tion of an unascertained and unascertainable indebt- 
edness to be incurred in the future as the exigencies 
of the case might demand. Who could foretell how 
many criminals would be arrested in the course of the 
ensuing year? If this could be done, is it not glaringly 
obvious that no question as to the amount of the in- 
debtedness could possibly be submitted to the people 
for the sanction of theirsuffrages? The maxim, ‘lex 
non cogit ad impossibilia,”’ may appositely be invoked 
in the present case; a maxim equally invocable 
whether the law be statutory or organic. It is not to 
be intended that those who framed or those who by 
their votes adopted our Constitution, contemplated or 
sanctioned any such mischievous and destructive re- 
sult. That Constitution, as its preamble fitting recites 
and declares, was established ‘‘forthe better govern- 
ment of the State,’’ and the idea is not to be tolerated 
that the framers and the adopters of that organic in- 
strument would insert a clause therein which would 
in many acounty destroy those restraints and those 
protections which the law in its wisdom has with fos- 
tering care thrown around peace-loving and law-abid- 
ing people, and turn them over without let or hin- 
drance to the ravages and revenges of that class against 
whom its denunciations are leveled and its penalties 
and punishments are commanded to be enforced. 
Such a construction, destroying as it would, the very 
fundamental safeguard and bulwarks of organized 
government and society, would be to attribute to the 
framers of the Constitution a most palpable absurd- 
ity; and by an absurdity is meant that which is to be 
regarded to be morally impossible, which is contrary to 
reason,orin other words,which could not be attributed 
to men in their right senses. State v. Hayes, 81 Mo. 
574; Fusz v. Spaunhorst, 67 id. 256; Smith Cont., $$ 486, 
465, 518. 

At the present term of the court, in the case of 
Kunce v. Earle, the section of the Constitution under 
discussion was examined, and held to apply to a case 
where, without a vote of the people,a debt was in- 
curred for making additions to a court-house. But 
theruling in that case supports the ruling in this one; 
for there the amount of the indebtedness could be as- 
certained, and being ascertained, and being in excess 
of the ‘income and revenue provided for such year,” 
it was properly ruled that ‘‘ the assent of two-thirds of 
the qualified voters,”’ etc., was a sine qua non to the 
validity of the indebtedness. 

But another reason also occurs why that section 
cannot apply to the case at bar. The inhibition of the 
Constitution, it will be observed, is levelled against a 
county becoming indebted, #. e., through the ordinary 
channel, the action of the County Court, the financial 
agent of the county. But here the indebtedness was 
not so incurred. It was created entirely independent 
of any action of the County Court; created by the 
sheriff of the county pursuant to the command of sec- 
tion 6090, supra. The law itself gave license to the in- 
curring of such adebt; it was incurred by operation 
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of law, and the fact that the county would ultimately 
have the debt to pay cuts no figure in this discussion. 
We reverse the judgment and remand the cause. 


All concur. 


—_—_.——————. 


NEW YORK COURT OF APPEALS ABSTRACT. 


CERTIORARI—STATE BOARD OF ASSESSORKS—EQUALI- 
ZATION—VALUATION OF PROPERTY.—In a case where 
the General Term has exercised its discretion with re- 
spect to the allowance or denial of a writ of certioruri 
to review the equalization of property by the State 
assessors, under section 2127, Code of Civil Procedure, 
and has refused to grant it, on the ground that it 
ought not, under all of the circumstances of the case, 
to be issued, this court has no jurisdiction to review 
its determination. People, ex rel. v. Board of Com. of 
New York, 97 N. Y. 42. But in a case where that court 
has exercised its discretion with respect to the allow- 
ance or denial of the writ, and has refused to grant it 
on the ground that it ought not, under all of the cireum- 
stances of the case, to have been issued, this court has 
no jurisdiction to review its determination, and so it 
has been repeatedly held. People, ex re/. v. Board of 
Tax Com. of New York, 85 N. Y. 655; People, ex rel. 
Vanderbilt, v. Stilwell, 19 id. 531; People, ex rel. Da- 
vis, v. Hill, 53id. 547. In the opinion referred to in 
the order for the grounds of the decision ofthe court 
below, that court alleged no want of power to author- 
ize the writ, but stated many, and as we think, suffi- 
cient, reasons why, upon allof the facts of the case, 
the writ ought not to have been issued. In arrivingat 
the value of real property in a particular locality for 
the purpose of equalizing appraisements for taxation, 
the State board of assessors is not required to adoptas 
its basis the considerations inserted in deeds of trans- 
fer in that locality. No rule of law requires the true 
consideration to be inserted in conveyances of real es- 
tate, and itis within the common knowledge of all 
conveyancers that the amount stated therein is often 
determined by fanciful, capricious and arbitrary con- 
siderations which render it utterly unreliable as evi- 
dence of value. It is frequently depressed by 
forced and and unnatural sales, and enhanced 
by fictitious values placed upon property trans- 
ferred in exchange or deeded in settlement of 
disputed claims or given from considerations of 
affection, liberality and duty, and is at the best, but 
the opinions of the grantorsand grantees of its value, 
or adeclaration by them of the price placed by them 
upon the property. Such prices have usually been 
held inadmissible as evidence of value in actions re- 
lating to the property, for the reason that they are lia- 
dle to be influenced by too many causes aside from the 
actual value to be regarded as competent evidence of 
that fact. Roe v. Hanson, 5 Lans. 305. Prices ob- 
tained upon public sales are for obvious reasons con- 
sidered some proof of the value of the property sold, 
and are receivable as evidence upon the question of 
value. Campbell v. Woodworth, 20 N. Y. 499. The 
usual method however of proving value in legal pro- 
ceedings is by the testimony of witnesses who express 
their opinions under oaths as to such value, based 
upon their knowledge of the subject-matter and fa- 
miliarity with the circumstances bearing upon the 
question. Clark v. Baird, 9 N. Y. 183; Greenl. Ev., 
§ 440, n.; Whart. Ev., §§ 447, 448, 449; Lawson Expert 
Ev. 435; DeWitt v. Barly, 17 N. Y. 340. It is not 


claimed that the State assessors have neglected to per- 
form the duty imposed upon them, by visiting the va- 
rious counties of the State and making inquiry as to 
the value of real estate therein, and the ratio of as- 
sessment to value prevailing in the several counties. 
Although the information thus obtained might not have 





been digested in writing, it was still available to in- 
form their own judgments and to be made the sub- 
ject of oral communication to, and discussion by, the 
board of equalization when acting upon the questions 
to be adjudicated. The law assumes that the severa] 
officers charged with the duty of determining the 
values of property for the purposes of taxation in the 
State are either competent from their own knowledge 
and experience to properly discharge such duty, or 
that they will by their own voluntary action fit them- 
selves for its due and proper performance. No special 
education is required to enable a witness to testify as 
to the value of real estate. It does not iuvolve any 
question of science or skill, and no reason exists why 
any person of ordinary intelligence and judgment can- 
not qualify himself to estimate with reasonable accu- 
racy the value of such property by making special in- 
quiry and examination respecting it wherever it may 
be situated. Lawson Expert Ev. 436; Swan v. County 
of Middlesex, 101 Mass. 173. The valuation of prop- 
erty is necessarily a matter of opinion among men, 
and must under all circumstances be finally deter- 
mined by the judgments of individuals, and the 
scheme of the statute seems to beto leave its decis- 
ion to the officers selected for that purpose, and that 
their determination shall be conclusive evidence of 
such value for the purposes of taxation. The law does 
not specify the degree of knowledge or information 
which the members of the State board shall possess to 
entitle them to discharge their duty, and the only 
statutory condition to the exercise of their authority 
seems to be the possession by them of the assessment 
rolls returned by the several counties of the State. 
Except for the provision of the statute authorizing 
parties whose property is assessed to appear before the 
town, ward or city assessors and make affidavit as to 
the circumstances and value of the property assessed 
to them respectively, no provision is made for the 
hearing of such parties by any of the administrative 
bodies engaged in perfecting the valuations of taxable 
property, and it is to be implied by irresistible infer- 
ence therefore that the law contemplates that such 
bodies shall proceed in the performance of their du- 
ties upon their own knowledge, information and judg- 
ment, and so far as they may be deficient therein that 
they will in their own way inform themselves of such 
facts as it may be necessary to know in order to dis- 
charge their duties intelligently. While there is no 
want of power in the courts toreview such determina- 
tions by certiorari, yet a judicial view of conclusions 
based mainly, if not exclusively, upon the mental op- 
erationsand the individual knowledge and qualifica- 
tions of the persons composing the tribunal referred 
to, is obviously impracticable, if not,impossible. Rea- 
sons founded upon the personal knowledge and expe- 
rience of individuals, or conclusions reached by the 
exercise of their intellectual faculties cannot be re- 
corded and reproduced in such a manner as to enable 
an appellate tribunal intelligently and fairly to review 
the correctness of their judgment. Inherent and in- 
superable difficulties exist inthe very nature of the 
process by which their conclusions are reached, which 
rendersany appellate jurisdicttun over their deter- 
mination impracticable and ineffectual. There must 
from necessity reside somewhere the power of making 
a final disposition of questions of value for the purpose 
of taxation, and the State has made the judgment of 
the members of its board of equalization the ultimate 
determination of such value; and a court has not the 
power to substitute its own opinion for that of the 
tribunal specially authorized by law to form and de- 
clare one. July 27, 1886. People, ex rel. Mayor, ete., v. 
McCarthy. Opinion by Ruger, C. J. : 


CRIMINAL LAW — FALSE PRETENSES — SEPARATE 
TRIALS—EVIDENCE—JUROR’S OPINIONS—PRISONER AS 
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witnrss.—(1) The indictment charged appellant and 
four other persons with jointly making to John Fay 
certain false representations as to the value of a mort- 
gage of $2,000 on certain lands in Ulster county, by 
which he was induced to convey his farm, in Geddes, 
and accept such mortgage and $500 in payment. Held, 
that the right of the prosecution to try the prisoners 
separately is fixed by statute. Code Crim. Proc., § 462. 
(2) Fay was asked, on cross-examination, if before the 
bargain was closed he had been advised by his counsel 
not toaccept the mortgage without an examination 
of the land. The question was excluded, but the fact 
was afterward fully proved by Fay’s counsel on his 
(the counsel's) cross-examination, but Fay was after- 
ward recalled by plaintiff, and answered the question, 
under appellant’s objection, in the negative. Held, 
that no harm resulted from the error, and that it was 
immaterial. (3) A juror had an impression as to the 
guilt or innocence of the prisoner, but would be gov- 
erned by the evidence, and could render an impartial 
verdict according to it, and give the prisoner the bene- 
fit of every reasonable doubt, and acquit him if such 
doubt existed. Held, to be competent. (4) How far 
the examination of a prisoner may be carried in regard 
to his history and mode of life is necessarily very much 
in the discretion of the court. June 25, 1886. People 
v. Clark. Opinion by Finch, J. 


———__.—__—. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ACCORD AND SATISFACTION—WHAT NOT SUFFICIENT. 
—Defendant sent to the plaintiffa statement of its 
account, a note for the apparent balance, and a letter 
explaining some items, and ending, ‘‘trusting you 
will find this correct and satisfactory,” etc. The 
plaintiff kept the note, but there was nothing that in- 
dicated that it was offered in satisfaction of the ac- 
count, orthat any condition was attached to its ac- 
ceptance. Held, not to be an accord and satisfaction. 
There was no act or declaration accompanying the 
giving of the note that amounted toa condition that 
if accepted it was to bein satisfaction of the claim; 
nothing to give the plaintiff to understand that if he 
took it, he took it subject to such a condition. Vt. 
Sup. Ct., Aug. 6, 1886. Boston Rubber Co. v. Peerless 
Wringer Co. Opinion by Taft, J. 

ANIMALS—INJURY BY—SCIENTER.—In an action for 
injury to the plaintiff by the defendant’s horse strik- 
ing him with its fore feet, evidence that the animal 
had the vicious propensity to injure mankind by 
kicking withits hind feet, of which propensity the 
defendant had knoweldge, may be received. Itis not 
necessary, in order to fasten a liability upon the 
owner, that he have notice of a previous injury to 
others. Rider v. White, 65 N. Y.54; Godsan v. Blood, 
52 Vt. 252; Worth v. Gilling, L. R., 2 C. P. 1; Judge v. 
Cox, 1 Stark. 285; Cooley Torts, 344. It is the pro- 
pensity to commit the mischief that constitutes the 
danger (McCaskill v. Elliott, 5 Strohb. 196), and there- 
fore it is sufficient if the owner has seen or heard 
enough to convince a man of ordinary prudence of the 
animal’s inclination to commit the class of injuries 
complained of. Eightlinger v. Egan, 65 Ill. 235; Buck- 
ley v. Leonard, 4 Denio, 500; Applebee v. Percy, L. R., 
9 ©. P. 647; Abb. Trial Ev. 645; Shearm. & Redf. Neg, 
(3d ed.), § 190. The question in each case is, whether 
the notice was suflicient to put the owner on his 
guard, and to require him, as an ordinarily prudent 
man, to anticipate the injury which has actually oc- 
curred. Cooley Torts, 344. Hence it is unnecessary 
to prove more than that he has good cause for suppos- 
ing that the animal may so conduct. Kittredge v. 





Elliott, 16 N. H. 82. And a good cause for so suppos- 
ing in the present case was the defendant’s knowledge 
that the animal was of vicious disposition and a *‘ no- 
torious kicker;*’ and the jury might well conclude 
from these undisputed facts alone that the defendant 
had sufficient knowledge of its vicious nature and pro- 
pensity to make him liable for its subsequent attack 
on the plaintiff in consequence of that nature and pro- 
pensity. For whenitis made to appear that any do- 
mestic animal is vicious and inclined to do hurt, and 
the owner has notice, express or implied, of the fact, 
the law then imposes upon him the duty to keep the 
animal secure, and makes him liable to any person, 
who without contributory negligence on his part is 
injured by it. And this rule is so entirely reasonable, 
and is so strictly in accordance with the legal and 
moral duty, obligatory upon everybody, so to keep 
and use his own property as not to wrong and injure 
others, that authorities need not be cited in its sup- 
port. N. H. Sup. Ct., July 3, 1886. Aeynolds v. Hussey. 
Opinion by Blodgett, J. 





DAMAGES — TO GROWING CROPS — OPINION EVI- 
PENCE.—In an action brought to recover damages for 
injuries to plaintiff's growing crops by the flowing of 
his land alleged to have been caused by ditches dug by 
defendant to drain its road-bed, the damages are to 
be estimated as of the time of the injury, and the 
measure of damages is compensation for the value of 
the crops in the condition they are in at that time. 3 
Suth. Dam. 381, 382; Richardson v. Northrup, 66 Barb. 
89; Folsom vy. Apple River, etc., Co., 41 Wis. 609. In 
applying this rule a considerable latitude of inquiry is 
permissible from the nature of the case. The esti- 
mate must be based largely upon the condition, stage 
of growth, and promise of the grain, and the capacity 
of the land to produce crops; and in addition to the 
opinions of witnesses qualified to speak in reference 
to the extent of the injury and of the value of the 
growing crop in its then condition, we think it would 
be proper to receive evidence of the average product 
or yield of like crops upon the same and other lands 
inthe neighborhood, under like circumstances and 
conditions, and also the average market value of such 
grain, within reasonable limitations as to time and 
the expense of harvesting and marketing, to be sub- 
mitted to the jury under proper instructions by the 
court. If the estimates are extravagant, the evidence 
may be sifted upon cross-examination and controverted 
by witnesses. Folsom v. Apple River Co., supra; 
Whitbeck v. R. Co., 36 Barb. 647; Grand Rapids Boom. 
Co. v. Jarvis, 30 Mich. 327; Allison v. Chandler, 11 id. 
542; Williams v. Currie, 1Man., G. & S. 841. The 
court therefore properly admitted evidence tending 
to prove the average amount of wheat and oats per 
acre usually raised on these or similar lands in the 
vicinity during the years in question. All estimates 
must include and make allowance for the risk to the 
growing crop, but may also include the reasonable 
probability of its coming to maturity, and its value 
when so matured, and that it will be of the average 
value of such crops; and where the evidence develops 
with reasonable certainty the average price of the ma- 
tured grain for that year during the marketing season, 
it becomes an element which the jury may consider 
in their estimate of damages to the then growing crop 
in arriving at a conclusion as to the amount of com- 
pensation which the plaintiff may be entitled to for 
crops injured or destroyed. Armstrong v. Smith, 44 
Barb. 125. This would seem to follow from the rule 
adopted in Goebel v. Hough, 26 Minn. 253; and Boom 
Co. v. Prince, 24 N. W. Rep. 345, 346. Minn. Sup. Ct., 
July 12, 1886. Limmerland v. St. Paul, etc., R. Co. 
Opinion by Vanderburgh, J. 
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DEED — BOUNDARY ON HIGHWAY — QUANTITY CON- 
VEYED.—A warranty deed described part of the prem- 
ises conveyed as *‘the horse-shed on the west side of 
the highway, with the land covered by the same; the 
grantee to have the right and privilege to go on land 
of the grantors around the shed for the purpose of re- 
pairing the same.”’ Held, that the land conveyed was 
that actually covered by the shed as it then stood 
without reference to the true line of the highway. In 
Falls Village Water Power Co. v. Tibbets, 31 Conn. 
167, it was held by this court, Butler, J., delivering 
the opinion, that ‘‘a road or highway, mentioned ina 
deed as a boundary, must be understood to mean what 
is meant by other existing objects or monuments de- 
scribed and intended as boundaries, namely, an ob- 
ject existing in fact, not of record merely, something 
apparent, unmistakable and permanent.’ And this 
positive rule was applied to a case where the special 
reasons for such an application were not nearly as 
strong asin the case at bar. Conn. Sup. Ct. of Errors, 
Jan. 22, 1886. Bristol Man'fg Co. v. Barnes. 

EVIDENCE—OPINION—VALUE OF SERVICES—CLAIM 
AGAINST RESPONSIBLE PARTY — POVERTY OF PLAIN- 
TIFF.—A witness having a general knowledge of the 
character, extent, and quality of the plaintiff's work 
in alivery stable, and being acquainted with the kind 
of work, may give his opinion or estimate of its value. 
Opinions as to the value of services, professional or 
otherwise, run along the same line as opinions as to 
the value of property, which are always admissible 
under proper conditions. So the opinions of witnesses 
acquainted with the business and running of a certain 
railroad, were held admissible to show the value of 
the use of the road fora particular period. Sturgis v. 
Knapp, 33 Vt. 486. (2) Evidence is admissible to show 
that one is poor, whose claim has been long over due 
against a responsible party and without demand, if it 
appears that the claimant was actually in need of 
money to use; but not so if, though poor, his current 
needs were supplied, and he had no occasion to use 
more than he received. Vt. Sup. Ct., Aug. 2, 1886. 
Stone v. Tupper. Opinion by Rowell, J. 

FRAUDULENT CONVEYANCE—SECRET TRUST—GRANT- 
OR’S CREDITORS.— A conveyance of land absolute on 
its face with a secret understanding that on payment 
of the debt the land shall be reconveyed, constitutes a 
secret trust that renders the conveyance void against 
subsequent as wellas existing creditors. The convey- 
ance is deemed fraudulent, whether the actual pur- 
pose to defraud is found asa fact, oris conclusively 
presumed from admitted facts. The trust being es- 
tablished the intent to defraud creditors is conclu- 
sively presumed. Sucha trust is inconsistent with 
an absolute sale. Smith v. Lowell, 6 N. H. 67; Paul 
v. Crooker, 8 id. 288; Winkley v. Hill, 9 id. 31; Tifft v. 
Walker, 10 id. 150; McConihe v. Sawyer, 12 id. 403; 
Page v. Carpenter, 10 id. 77; Towle v. Hoit, 14 id. 61; 
Ladd yv. Wiggin, 35 id. 421, 426; Coolidge v. Melvin, 42 
id. 510; Putnam v. Osgood, 51 id. 192; 8. C., 52 id. 148; 
Ranlett v. Blodgett, 17 id. 298; Coburn vy. Pickering, 3 
id. 415; Lang v. Stockwell, 55 id. 561; Cutting v. Jack- 
son, 56 id. 253; Plaisted v. Holmes, 58 id. 293; 8. C., id. 
619; Sumner v. Dalton, id. 295. N. H. Sup. Ct., March 
12, 1886. Stratton v. Putney. Opinion by Smith, J. 


LIGHT—OBSTRUCTION BY ERECTION OF BUILDING— 
EVIDENCE.—In an action for obstruction of light by 
an elevated railroad, it is not error to exclude evidence 
to show, that if the buildings on the opposite side of 
the street from plaintiff's building were raised as high 
as the law and ordinances of the city allow, defend- 
ant’s structure would not intercept any direct rays of 
the sun toward plaintiff's building. The admissibility 
of this evidence rests upon the claim that because 
others have a right to do what would shade the plain- 





tiff's building the defendant is not liable for shading 
it to the extent of that right. The defendant how- 
ever does not have, or stand at all upon, the rights of 
these other persons. The buildings were not raised to 
that height, and the plaintiff would have enjoyed the 
light which the defendant's structure did intercept, 
but for that structure which the defendant, as against 
the plaintiff, had no right to erect. There is no own- 
ership in light itself, as it is diffused, and the jury has 
not awarded any thing to the plaintiff for what be- 
longed to any one else. This evidence would not have 
shown that the injury was to others, and not to the 
plaintiff. U.S. Cir. Ct., S. D. N.Y., Aug. 10, 1886. Fifth 
Nat. Bank vy. New York Elevated R&. Co. Opinion 
by Wheeler, J. 


NEGLIGENCE—CONTRIBUTORY N EGLIGENCE—VIOLA- 
TION OF ORDINANCE.—Where goods placed on the 
sidewalk in violation of an ordinance are injured by a 
horse running upon the sidewalk, such violation can- 
not be given in evidence as showing contributory neg- 
ligence on the part of the owner of the goods ina suit 
brought by him against the owner of the horse. Penn. 
Sup. Ct., Feb. 8, 1886. Gannon v. Wilson. Opinion 
per Curiam. 


INSTRUMENT — CONSIDERATION — IG- 
NORANCE OF LAW—SURETY.— The surrender of 
an old promissory note is a_ sufficient considera- 
tion for a new one executed by a surety, although 
the surety had been released from payment of the old 
note by the action of the insolvent principal, where 
both parties knew the substantial facts, but being ig- 
norant of the law, in good faith supposed the surety 
was liable for the old note. In Stevens v. Lynch, 12 
Fast, 38, the drawer of a bill of exchange, knowing 
that time had been given by the holder to the ac- 
ceptor, but apprehending that he was still liable on 
the bill in default of the acceptor, three months after 
it was due said he knew he was liable, and would pay 
it if the acceptor did not, and it was held that he was 
bound by the promise. 8. C.,2 Camp. 332. The uni- 
versal rule is ignorantia juris non excusat, the word jus 
being used as denoting general law—the ordinary law 
of the land—and not a private right. 1 Benj. Sales, 
$611. The cases that hold that money paid in igno- 
rance of the law is not recoverable are analogous. 
Brisbane v. Dacres, 5 Taunt. 144; Clarke v. Dutcher, 
9 Cow. 674. Any act that isa detriment to the plain- 
tiff is a sufficient consideration for a promise to pay 
money. Williamson vy. Clements, 1 Taunt. 523. It was 
a detriment to the plaintiff to give up the old note, as 
it was good against Brown; and the fact that Brown 
was insolvent makes no difference, for the note must 
be taken to have some value, and a small consideration 
will support a larger promise. Hitchcock v. Caker, 6 
A. & E. 438; Creswell, J., iu Southall v. Rigg, 11 C. B., 
381, 494; Denman, C. J., in Haigh v. Brooks, 10 A. & 
E. 309; Harrington v. Wells, 12 Vt. 505. In Shortside 
vy. Cheek, 1 A. & FE. 57, the giving up of a note against 
a third person was held to be a sufficient considera- 
tion from a promise to pay the amount of it. Parke, 
J., said: “* There is no doubt that the giving up of any 
note on which the plaintiff might sue would be a suffi- 
cient consideration.”” In Haigh v. Brooks, 10 A. & E. 
309, the consideration for the promise was that plain- 
tiff gave up to the defendant his guaranty on behalf 
of a third person; and it was contended that the guar- 
anty was void for not expressing a consideration on 
its face, and that therefore the giving of it up consti- 
tuted no consideration for the promise. But without 
deciding whether the guaranty could have been made 
available or not, the Queen’s Bench gave judgment for 
the plaintiffs on the ground that they had parted with 
something they might have kept, and the defendant 
obtained that which he desired by means of his prom- 
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ise; that both being free, and able to judge for them- 
selves, the defendant would not be justified in break- 
ing his promise on afterward discovering that the 
thing in consideration of which he made the promise 
did not possess the value he supposed it did. The Ex- 
chequer Chamber affirmed that judgment, both on the 
ground that the guaranty might have been made good 
by explanatory evidence, and on the ground—Maule, 
J., doubting—that the actual surrender of the posses- 
sion of the paper to the defendant was a sufficient con- 
sideration without reference to its contents. Vt. Sup. 
Ct., July 19, 1886. Churchill v. Bradley. Opinion by 
Rowell, J. 


SALE—ACCEPTANCE—TRIAL OF ENGINE.—Where the 
contract by which a village agrees to purchase a 
steam fire-engine and attachments provides for the 
payment of the first installment of the purchase-money 
at the date of acceptance of the property, and at the 
request of the vendee, the vendor sends one of its em- 
ployees to assist at the trial of the engine, the nature 
of the machinery making atrial necessary to deter- 
mine its fitness forthe purposes required, held that the 
acceptance was to be after trial, not when placed upon 
the cars at the place of manufacture. The language 
of Justice Campbell in Cole v. Homer, 55 Mich. 458, 
seems to be applicable to the present case: ‘‘Whena 
village corporation desires to supply itself with hydrau- 
lic facilities it isa matterof common experience that 
it cannot be readily computed in advance just what will 
meet its supposed necessities. It is only by experi- 
ment that it can be known whether any proposed sys- 
tem will serve its purposes. Machinery may do all 
that it is warranted to do, and yet by its workings 
show that something else is required to supply the cor- 
porate needs. Most of the devices introduced here 
and there are urged, not merely as calculated to do 
prescribed work, but also on the ground that this work 
is just what the town requires. It is so usual to reserve 
aright toa preliminary trial, not to test particular 
capabilities, but to ascertain general fitness for general 
purposes, that when such provisions are inserted in 
contracts courts must see that they are respected.” (2) 
Where a vendee refuses to accept merchandise, which 
by written contract, he has agreed to purchase, the 
remedy of the vendor is not assumpsit for the pur- 
chase-money, but an action for breach of contract,and 
refusal to accept on the part of defendant. Mich. Sup. 
Ct., July 21, 1886. Mansfield Machine-Works v. Low- 
ell Common Council. Opinion by Morse, J. 


IMPLIED WARRANTY—GOODS FOR PARTICU- 
LAR PURPOSE—RECOUPMENT OF DAMAGES. — When 
specific chattels are purchased for a particular pur- 
pose understood by vendee and vendor, and the ven- 
dee has no opportunity to inspect them, there is an im- 
plied warranty usually that they shall be reasonably 
fit for that purpose. (2) When there is a warranty, 
express or implied, in the sale of goods, the vendee 
need not return, or offertoreturn, the goods in order 
to establish his right to recoup the damages he sus- 
tains by a breach of such warranty. Vt. Sup. Ct., July 
19, 1886. Best v. Flint. Opinion by Walker, J. 





TELEGRAPH AND TELEPHONE COMPANY—RIGHT OF 
WAY—ENTRY ON ADJOINING LAND.—When a munici- 
pal corporation grants the right of way through its 
streets to a telephone company, this does not license 
an entry upon adjoining lands owned by private indi- 
viduals, and such entry is unauthorized. The court, 


among other things, charged the jury that if defend- 
ant, by its agents, entered upon the inclosure of plain- 
tiffagainst her will, for the purpose of cutting the 
trees or limbs, it was a trespass; and this was so, even 
if it was done for the purpose of clearing a space for 
their wires outside the inclosure, in case they had the 








right toclear the space. The right claimed was under 
the permission of President Hadden, and no one else, 
so far as appears in the proof. It is certain, even if he 
had authority to grant the right to enter on plaintiff's 
premises, he had not done so. He had granted only 
the right to locate the line along the streets, the loca- 
tion to be fixed by the city engineer; and the defend- 
ant was alsoauthorized to cut away any limbs inter- 
fering with the erection of the line overhanging the 
street; but even as to this, he says the defendant was 
to pay any damage inflicted on owners of property. 
He adds, his permits only gave the right of way on the 
street, but in no case were to interfere with private 
property, as he did not assume to settle controversies 
of that kind. This being so, defendant shows no 
shadow of right to enter on the premises of plaintiff, 
and cut the limbs off hertrees near the body of the 
tree, thus greatly disfiguring the shade trees in the 
yard of a city home, as shown by the proof. It is true 
defendant's witnesses insist that the limbs could only ” 
be cut in this way. Plaintiffswears the contrary, and 
we see that the fact isas she swears; for it would have 
been easy with a self-supporting ladder to have drawn 
down the overhanging limbs and sawed them off, and 
thus removed the obstruction. Be this as it may, it 
is clear the court charged correctly that the defendant 
had no authority to enter on the premises, and cut 
away the limbs, the plaintiff having positively forbid- 
den the trespass; and a march was stolen on her, and 
it doue at midnight, as said by the employees, a most 
unusual time for such work. But it was seen from 
this issue that the question of license to let the limbs 
grow over the street was totally irrelevant and imma- 
terialin the case. Itis true it is now argued these 
limbs were a public nuisance, and might have been 
abated by any one; but the proof shows no such thing. 
On the contrary, it is shown that they did not inter- 
fere at all with the use of the street by the general 
public, and we can see their shade over the sidewalk 
would be grateful to parties walking the street in 
warm weather, and thus to be a public advantage 
rather than interfere with their use. The limbs only 
interfered with this private corporation in the prose- 
cution of their businessin the precise way most con- 
venient to them, asit is shown they might have had 
their line so located as not to interfere at all with the 
trees, but at probably less convenience, or it might be 
slightly additional expense. Tenn. Sup. Ct., June 5, 
1886. Memphis Bell Telephone Co. v. Hunt. Opinion 
by Freeman, J. 


VENDOR AND PURCHASER—EXECUTORY CONTRACT— 
ACCIDENT TO LAND.—The purchaser of real property 
under an executory contract is the equitable owner, 
and must sustain any accidental loss accruing after his 
purchase, and before the conveyance of the legal litle, 
he being entitled also to any benefit which may accrue 
to it during that time. After the execution of the con- 
tract, Carver, the purchaser, died; and in the month 
just named an unprecedented high flood swept the 
valley of the Ohio, where this Jand was situated, his 
widow being yet in possession of it. Some of the out- 
buildings and fencing were carried away by the water, 
and the premises otherwise injured. It is earnestly 
insisted that it was but an agreement to sell in futuro, 
and that a portion of the improvements having been 
destroyed prior to the time when the deed was to be 
made and the possession given, the appellant is not 
bound to accept the title, and pay the purchase-money. 
Viewed in the light of the entire testimony it is ques- 
tionable whether the improvements which were de- 
stroyed by the flood formed such a material part of 
the value of the premises as tuo entitle the appellant, 
even under the rule as adopted by the courts of some 
of the States—as Maine and New York—and which 











240 


THE ALBANY LAW JOURNAL. 








appears to have been that of the civil law, to be re- 
lieved from the contract. Indeed the evidence tends 
strongly to show that the benefit to the land by the 
alluvial deposit was equal to the damage to the prem- 
ises in other respects from the flood. But conceding 
that thisis not so, yet should the contract be an- 
nulled? Itis true that if A. agrees to sell and deliver 
his horse to B.,upon a future day,and the horse dies in 
the interval, that the obligation is at an end,but in such 
a case the title does not pass. In the case now in hand 
however the equitable title did pass, and if property 
be destroyed by inevitable accident, or the act of God, 
the loss should fall upon bim whois at the time the 
owner of it. Its safety is at the risk of the then 
owner, and the purchaser of real property by execu- 
tory contract is the equitable owner, and must sustain 
any accidental loss occurring after his purchase, and 
before the conveyance of the legal title; he be- 
ing also entitled to any benefit which may accrue 
to it during that time. This appears to be the well- 
understood rule in this State,and evenif it were 
not the best rule, it would be hazardous to alterit. 
Moreover, being understood, parties to such execu- 
tory contracts can easily protect themselves, and 
guard against accidental loss, if they desire to do so. 
Johnston v. Jones, 12 B. M. 326. Ky. Ct. of App., June 
19, 1886. Martin v. Carver's Adm'r. Opinion by 
Holt, J. 


WAREHOUSEMEN—INJURIES TO GOODS—BURDEN OF 
PROOF.—In an action of contract against a warehouse- 
man to recover damages for injuries to goods intrusted 
to him, the burden of proof is upon the plaintiff to 
show that the goods were injured by the negligence of 
the defendant while they were in his custody. The 
fundamental rule as to the burden of proof is that 
whenever the existence of any fact is necessary in or- 
der that a party may make out his case or establish a 
defense, the burden is on such party to show the ex- 
istence of such fact. In Stephens on Evidence the 
rule is stated to be that ‘‘ whoever desires any court to 
give judgment as to any legal right or liability depend- 
ent on the existence or non-existence of facts which he 
asserts or denies to exist, must prove that those facts 
do or do not exist.’’ Steph. Fv. (Am. ed.) 175. The 
test of the question before us then must be the former 
question, whether the existence of the fact of negli- 
gence on the part of the defendants is necessary to cre- 
ate a liability fora breach of their contract. This de- 
pends upon the character of the contract, which by 
implication of law the warehouseman enters into 
when he receives goods for storage. It is clear that 
this contract is not such.a one as is set out in the first 
count of the plaintiff's declaration. He does notagree 
that he will keep them safely, and on demand deliver 
them in the same order and condition as when re- 
ceived by him. This would make him an insurer of 
the goods against all damage by accidents, deteriora- 
tion, or any other cause. But the authorities clearly 
show that the implied undertaking of the warehouse- 
man is not that he will at all events keep the goods 
safely, but that he will use ordinary care and diligence 
in keeping them. Thomas v. Boston & P. R. Corp., 10 
Metc. 472; Lamb v. Western R. Corp., 7 Allen, 98; 
Cass v. Boston & L. R. Co., 14 id. 448; Gay v. Bates, 99 
Mass. 263; Roberts v. Gurney, 120 id. 33; Aldrich v. 
Boston & W. R. Co., 100 id. 31; Lane v. Boston & A. 
R. Co., 112 id. 455. Unless he fails to use due care in 
keeping the goods he has not broken his contract, but 
has done all that he agreed to do. The ruling at the 


trial was made in deference to the decision in Cass v. 
Boston & L. R. Co., above cited, and the plaintiffs con- 
tend that that case covers and is decisive of the case 
at bar. That case might be distinguished from the case 
at bar. It was an action of contract against a ware- 





houseman for the refusal to deliver upon due demand 
goods which had been intrusted to him for storage. 
The answer alleged, that without any negligence of 
the defendant the goods were stolen from its ware- 
house. The decision and opinion of a majority of the 
court is carefully confined to the precise case before 
it. It recognizes fully the general principles which we 
have stated above, both as to the nature of the ware- 
houseman’s contract and as to the burden of proof, 
and the utmost scope of the decision is that where 
there has been a refusal to deliver goods upon de- 
mand, and the warehouseman alleges that they have 
been stolen without his fault, the burden is upon him 
to prove this fact. This does not reach the case at bar. 
The plaintiffs do not and could not allege that there 
had been a refusal to deliver upon demand. On the 
contrary, they are compelled by the facts to allege, as 
they do in the second count,that the goods were dam- 
aged while in the custody of defendants by their neg- 
ligence. Negligence is an issue raised by the plead- 
ings, and is a fact which must exist in order to create 
any liability of the defendants. Wesee no reason to 
suppose from the decision or the opinions in Cass v. 
Boston & L. R. Co., that if the case before the court 
had been like the case at bar, the decision would have 
been different from ours. But we think the two cases 
really depend upon the same principles; and upon 
careful consideration we can see no principle upon 
which the decision in that case can be maintained. It 
seems to proceed upon one or both of two grounds: 
First, that as the plaintiff does not allege negligence 
in his declaration, therefore negligence is not an issue; 
and second, that as the plaintiff could make out a 
prima facie case by proof of a refusal to deliver on de- 
mand, any excuse which the defendant set up for the 
refusal to deliver was matter in discharge and avoid- 
ance which must be proved by him. The opinion rec- 
ognizes the question of negligence as one of the issues 
in the case; for the case proceeds upon the ground, 
that if the defendant shows that he was not negligent, 
it is a complete answer to the plaintiff's case. Mass. 
Sup. Jud. Ct., July 6, 1886. Willett v. Rich. Opinion 
by Morton, C. J. 


———_»—_——_ 


CORRESPONDENCE. 





A PROBLEM FOR EXPERTS IN THE ‘‘ CONTINGENT FEE 
BUSINEsS.”’ 
Editor of the Albany Law Journal: 


Where suitis taken by attorney of this city on shares 
for party plaintiff residing in California with express 
contract that nothing shall be charged as fees unless 
successful, issue having been joined, arguments before 
United States justice had, wherein one of the defend- 
ants demurred and demurrer was sustained by the 
court, in fact plaintiff was beaten at every point, so 
far as arguments have been had before the court. 

Plaintiff now writes a letter to her attorney request- 
ing him to withdraw the suit, nothing so far having 
been recovered or likely to be recovered. 

Question. Can plaintiff's attorney collect from his 
client any fees whatever, and 

Q. Can plaintiff's attorney still maintain the suit 
forthe purpose of obtaining his fees, as against his 
client’s request in writing to cease firing? 

An answer in your usual, prompt and erudite style 
will help to confound alawyer who is wiser than 
what is written, and ifa member of the English bar, 
would be incarcerated for champerty, and at the same 
time oblige 

LAY SUBSCRIBER FROM THE BEGINNING. 

New York, Sept. 6, 1886. 
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CURRENT TOPICS. 





) ANY, if not most of the leading newspapers of 

this State, advocate the nomination of party 
candidates for the Court of Appeals. They are 
generally outspoken in their desire to preserve the 
Democratic ‘‘complexion” of the court, or to 
change it to Republican, We very much regret to 
see this, and we should very much regret to seea 
partisan nominated and elected. There is no such 
man on the bench now. Except Judge Miller, who 
before he was a judge—that is to say, twenty- 
eight years ago—used to take an active part in 
politics, none of the judges, to our knowledge, 
has ever been much engaged in party strifes, even 
before his election. The judges are all apparently 
quite indifferent to politics, and the court has never 
been seriously accused of being influenced by party 
considerations, except in one instance, and then 
most unjustly, and the charge fell still-born, Now 
to attempt to keep or to change the political con- 
stitution of the court for avowed party reasons — 
the bestowal of patronage, or to influence decisions 
— would be a scandalous proceeding, and as short- 
sighted as it would be unprincipled. There should 
be one branch of the government in which party 
favor has no voice nor place. The precedent has 
been set up of uniting ona single candidate with- 
out regard to his politics. That precedent should 
be followed now. But the newspapers say there 
are just as good men and lawyers on one side as on 
the other, and there is no reason why they should 
be pitted against one another. There is one reason 
at least why there should be but one candidate. 
The popular election of judges is more or less un- 
popular, but if our courts can be chosen by such 
agreement as was shown in the cases of Judges 
Rapallo and Andrews, all the arguments against 
the system lose their force. We believe in the pol- 
icy of having the judges directly responsible to the 
people and not to a patron, but we would gladly 
have them free from any suspicion of indebtedness 
to party, as well. Therefore we should deprecate 
any avowed effort to supplant an outgoing Democrat 
by a Republican. Again, such a policy would be 
shortsighted. If it prevails now it will be apt to 
prevail in the future, and as the Troy Times sug- 
gests, when Judge Danforth goes out in 1890 there 
will be a struggle over his place, and so on to the 
end of time. There are just as good and capable 
Republicans as Democrats, it is true, but the out- 
going judge is a Democrat, and if the Republicans 
now try to substitute a Republican they must not 
complain if in 1890 the Democrats try to substitute 
a Democrat. In this way the court may eventually 
become all of one party, which would be bad for 
the look of the thing, if for nothing else. The 


initiative in this matter now lies with the Demo. 
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crats. If they should name such a man as Esek 
Cowen it would puta heavy responsibility on the 
Republicans to refuse him. But if they should 
nominate a known and pronounced partisan, they 
ought not to complain if the Republicans put up a 
candidate of their own party, and follow the prece- 
dent in future elections. Assuming that the nomi- 
nation now should be given of grace to Albany or 
Troy, and having already expressed our preference 
for a particular candidate of both parties, and look- 
ing forward to the probability that Judge Peck- 
ham will be nominated by the Democrats notwith- 
standing, we suggest that the Republicans put up 
Isaac Lawson, of Albany, whose name will com- 
mend itself to every lawyer in this region, without 
distinction of party, as that of a person of excep- 
tional learning and experience, both as a lawyer 
and as a judye— for he has long been a favorite 
referee — and as synonymous with integrity, can- 
dor, impartiality, and freedom from political bias 
or affiliations —in short, a man as much born to be 
a judge as Mr. Cowen. We write all this from a 
sheer sense of duty, and not with the slightest ex- 
pectation or hope that our words will have any 
weight with the real judge-making power, the party 
wire-pullers and boodle-spenders, who care nothing 
for the good of the State but every thing for the 
organization of the party, in view of the next time 
round and their present local issues. 


The 94th North Carolina Reports is a volume of 
above twelve hundred pages, of cases all decided 
at one term — February, 1886. It would be hard 
indeed if some good vacation reading could not be 
found in it, and we have been able to cull two 
choice extracts for our readers. One might be en- 
titled ‘‘the infallibility of judges” —truly they 
ought to be infallible when they not only declare 
but make the law — and it was written on a motion 
for a resettlement of a case on appeal, which had 
been settled without notice, upon an alleged agree- 
ment of counsel. Counsel denied such agreement, 
and ‘insisted that the judge must have acted un- 
der a misapprehension of facts, and that the case 
so settled should be quashed, as having been set- 
tled improvidently or by inadvertence.” The court 
above said that the record imported verity ‘‘ until in 
some proper way it should be arrested or modified 
by the judge who made it,” and then proceeded as 
follows: ‘‘ This proposition seems to us very singu- 
lar, and without precedent. We cannot for a 
moment think of allowing it to prevail. To do so, 
would be subversive of the integrity and dignity of 
judicial proceedings, and justly offensive to the ju- 
dicial office. The law reposes in the judge im- 
plicit confidence as to his ability, integrity, care and 
circumspection in his official conduct. It confides 
to, and charges him with the conduct of judicial 
proceedings, as well as the decision of causes and 
motions cognizable before him. What he says and 
does in the course of his office must be accepted as 
true. There arises a strong presumption in favor 
of the integrity and correctness of his official state- 
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ment and conduct, and these must prevail unques- 
tioned in the course of procedure until they shall 
be altered, not summarily as proposed, but in the 
absence of statutory regulations, in a way consist- 
ent with justice to all parties directly interested, 
the importance of the matter in question, and the 
dignity and propriety of judicial action. It is al- 
ways of serious moment to the public, as well as in- 
dividual litigants concerned, to bring in question 
the official conduct of judges. Their errors should 
be corrected promptly and certainly, especially such 
as savor of nonfeasance, misfeasance or malfeas- 
ance, but this should be done with fairness and 
due caution. This is due alike to the judge as an 
individual, his office and the public.” The other 
passage is to be found in the case of an indictment 
against Jerry Jacobs for forcible entry. Jerry is 
entitled to commiseration, for he not only broke 
his own leg in his attack, and was convicted, but 
the court used the following strong language: 
** Such was the terrible order of his coming that all 
the inmates of the house fled panic-stricken there- 
from, and betook themselves to places of conceal- 
ment and safety. The door had been barred, but 
that formed no impediment to the furious onslaught 
of the redoubtable knight-errant. He kicked down 
the door, entered the house and fell over some- 
thing, by which his leg was unfortunately broken 
iustead of his neck, and yet it is seriously contended 
before us that he is guilty of no offense.” 





That was a rash moment when we opened our 
columns to an attack upon the patent laws. We 
have given place to the first of the communications 
which it called out, but their name promises to be 
legion, and we confidently expect to hear from 
every patent lawyer in the United States on the 
subject. We know now how Samson felt when he 
pulled that temple down on himself, but we do not 
propose to submit to being crushed by our own col- 
umns. We shall ‘‘draw the line” at once, and we 
announce, that the summer being ended, we can- 
not give up the JourNAL to long communications 
on this topic. For example, we have now on our 
table a communication of fifteen foolscap pages, 
which might better have been compressed into five, 
well written, but too, too long. Writers for legal 
journals should profit by the idea of war which 
McClellan professed but did not practice — ‘‘ short, 
sharp and decisive.” In the communication to 
which we refer the writer says among other things: 
‘‘The writer of the article in question puts great 
stress upon the fact that when a man obtains a pat- 
ent he must go to the courts with it before he 
knows whether it is good. Does not a man who 
has a deed of a farm have to go to the courts before 
he knows his title is good?” But if he is in posses- 
sion he is in the enjoyment of the property, and he 
‘lets the other man do the walking.” In the case 
of a patent the patentee absolutely gets nothing 
until the end of the fight, but is the prey of every 
infringer. We may just as well say now that we 





are in favor of a patent law, but we think that a 
patent should carry some prima facie protection on 
its face, and that there should be radical reforms in 
the patent office and in the patent courts. 





NOTES OF CASES. 





N Davis v. Shepstone, Priv. Co., 55 L. T. Rep. (N, 
S.) 1, it was held that statements made to a 
reporter in the employment of the proprietor of a 
newspaper, for the purposes of the newspaper, are 
not privileged. The lord chancellor said: ‘‘The 
respondent was in December, 1882, appointed resi- 
dent commissioner to Zululand, and proceeded in 
the discharge of his duties to the Zulu reserve ter- 
ritory. In the month of March, 1883, the appel- 
lants published in an issue of their newspaper seri- 
ous allegations with reference to the conduct of 
the respondent whilst in the execution of his office 
in the reserve territory. They stated that he had 
not only himself violently assaulted a Zulu chief, 
but had set on his native policemen to assault 
others. Upon the assumption that these statements 
were true they commented upon his conduct in 
terms of great severity, observing: ‘We have al- 
ways regarded Mr. Shepstone as a most unfit man 
to send to Zululand, if for no other reason than 
this, that the Zulus entertain toward him neither 
respect nor confidence. To these disqualifications 
he has now, if our information is correct, added 
another which is far more damnatory. Such an act 
as he has now been guilty of cannot be passed over 
if any kind of friendly relations are to be main- 
tained between the colony and Zululand, There 
are difficulties enough in that direction without 
need for them to be increased by the headstrong, 
and almost insane imprudence and want of self- 
respect of the official who unworthily represents the 
government of the queen.’ In the same issue, un- 
der the heading ‘ Zululand,’ there appeared a state- 
ment that four messengers had come from Natal to 
Zululand, from whom details had been obtained of 
the respondent’s treatment of certain chiefs of the 
reserve territory who had visited Cetewayo, and 
what purported to be the account derived from 
these messengers of the assault and abusive lan- 
guage of which the respondent had been guilty, 
was given in detail. On the 16th of May, 1885, 
the appellants published a further article relating 
to the respondent, which commenced as follows: 
‘Some time ago we stated in these columns that 
Mr. John Shepstone whilst in Zululand had com- 
mitted a most unprovoked and altogether incom- 
prehensible assault upon certain Zulu chiefs. At 
the time the statement was made a good deal of 
doubt was thrown upon the truth of the story. 
We are now in a position to make public full de- 
tails of the affair, which the closest investigation 
will prove to be correct. A representative of this 
journal, learning that a deputation had come to 
Natal to complain of the attack, met five of the 
number, and in the presence of the competent in- 
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terpreters took down the stories of each man.’ The 
article then gave at length the statement so taken 
down, which disclosed, if true, the grossest mis- 
conduct on the part of the respondent. It was in 
respect of these publications of the appellants that 
the action was brought by the respondent. * * * 
There is no doubt that the public acts of a public 
man may lawfully be made the subject of fair com- 
ment or criticism, not only by the press, but by all 
members of the public. But the distinction cannot 
be too clearly borne in mind between comment or 
criticism and allegations of fact, such as that dis- 
graceful acts have been committed or discreditable 
language used. It is one thing to comment upon 
or criticise, even with severity, the acknowledged 
or proved acts of a public man, and quite another 
to assert that he has been guilty of particular acts 
of misconduct. In the present case the appellants, 
in the passages which were complained of as libel- 
lous, charged the respondent, as now appears with- 
out foundation, with having been guilty of specific 
acts of misconduct, and then proceeded, on the as- 
sumption that the charges were true, to comment 
upon his proceedings in language in the highest 
degree offensive and injurious; not only so, but 
they themselves vouched for the statements by as- 
serting, that though some doubt had been thrown 
upon the truth of the story, the closest investiga- 
tion would prove it to be correct. In their lord- 
ships’ opinion there is no warrant for the doctrine 
that defamatory matter thus published is regarded 
by the law as the subject of any privilege. It was 
insisted by the counsel for the appellants that the 
publications were privileged, as being a fair and 
accurate report of the statements made by certain 
messengers from King Cetewayo upon a subject of 
public importance. It has, indeed, been held that 
fair and accurate reports of proceedings in Parlia- 
ment and in courts of justice are privileged, even 
though they contain defamatory matter affecting 
the character of individuals. But in the case of 
Purcell v. Sowler, 2 C. P. Div. 215; 36 L. T. Rep. 
(N. 8.) 416, the Court of Appeal expressly refused 
to extend the privilege even to the report of a 
meeting of poor law guardians, at which accusa- 
tions of misconduct were made against their medi- 
cal officer. And in their lordship’s opinion it is 
clear that it cannot be extended toa report of state- 
ments made to the Bishop of Natal, and by him 
transmitted to the appellants, or to statements 
made to the reporter in the employ of the appel- 
lants, who for the purposes of the newspaper 
sought an interview with messengers on their way 
to lay a complaint before the governor.” 


In Harris v. Briscoe, Ct. of App., 55 L. T. Rep. 
(N. S.) 14, the questions were: ‘‘ First, is charity a 
defense to an action for maintenance? Second, is 
thoughtless and inconsiderate kindness toward a 
particular person charity within the meaning of 
the defense, if such defense there be? Fry, J., 
said: ‘‘The doctrine that charity is an excuse for 








maintenance seems first to find expression in our 
law in the case of Rothewell v. Pewer, 9 Hen. 6, p. 
64, in the course of which Martin, J., of the Com- 
mon Pleas, said: ‘I can give gold or silver to a 
man that is poor to maintain his plea if he himself 
cannot through his poverty; this is not mainten- 
ance against the law,’ and in the case of Power or 
Pomeroy v. The Abbot of Buckfast, 21 Hen. 6, p. 15, 
Paston, a judge of the Common Pleas, said: ‘ Sup- 
pose that I of my charity give a sum of money toa 
poor man who has a suit, in order to aid him in the 
suit, it is no maintenance; no more is it in the case 
at the bar.’ Again, in 22 Hen. 6, p. 35, Prisot, 
Serjeant, who appears to have been counsel in the 
case, observed: ‘That in writ of maintenance it is 
a good plea that he who is supposed to have been 
maintained is a poor man, and had no means to de- 
fend himself in the suit which the plaintiff had 
against him, and that the said now defendant of 
his alms gave him 20s., which is the same main- 
tenance alleged.’ These authorities found, as 
might be expected, their place in the Abridg- 
ments of Brooke and Rolle (Brooke Abr. Main- 
tenance, 14; Rolle Abr. Maintenance, Q. 1). The 
result of them appears in Hawkins’ Pleas of the 
Crown (I, 460, 8th ed.), in the statement ‘ it seems 
to be agreed that any one may lawfully give money 
to a poor man to enable him to carry on his suit,’ 
and in Blackstone’s Commentaries in the words ‘A 
man may however maintain the suit of his near 
kinsman, tenant and poor neighbor, out of charity 
and compassion with impunity.’ Vol. iv, 1384. 
Similar statements are to be found in Viner’s and 
Bacon’s Abridgements (Viner Abr. Maintenance, Q. 
1; Bacon Abr. Maintenance, B 4). It is no doubt 
remarkable that no case can be found in our law in 
which the defense of charity has been raised to a 
proceeding for maintenance. But the proposition 
that charity is a good defense was asserted by the 
judges as well known and understood law more 
than four hundred years ago, when the law of 
maintenance was more familiar than it is now, and 
it has been adopted and accepted by the compilers 
of the digests to which we are accustomed to look 
for guidance, and upon this proposition no judge, 
counsel or writer has, so far as we can learn, thrown 
any doubt. We hold that the proposition is part 
of the law in England. But if the law be correctly 
laid down in the passages we have cited it appears 
to us to follow that the limitation put on the mean- 
ing of the word charity by Wills, J., cannot be 
maintained. He requires that charity shall be 
thoughtful of its consequences, shall be regardful 
of the interest of the supposed oppressor as well as 
that of the supposed victim, and shall act only after 
due inquiry and upon reasonable and _ probable 
cause. If we were making new law, and not de- 
claring old law, it would in our opinion be well 
worthy of consideration whether such a limitation 
of the doctrine that charity is an excuse for main- 
tenance would not be wise and good. But is it 
not an anachronism to suppose any such view of 
charity to have been present to the minds of the 
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judges of the reign of Henry VI? A view which 
even now is present to the minds only of a select 
few, and does not commend itself to a large pro- 
portion of the kindhearted and charitable amongst 
mankind. To say that charity is not charity un- 
less it be discreet appears to us without foundation 
inlaw. Of this limitation on the word charity no 
trace can be found in any of the authorities which 
have been cited, and furthermore, in the other ex- 
ceptions to the law of maintenance, such as those 
arising from the relations between lord and tenant, 
master and servant, neighbor and neighbor, there 
appears, so far as we can learn, to be no case or 
dictum in the books in which the duty of making 
inquiry, or of acting on reasonable and probable 
grounds has been recognized as a limitation on the 
right of giving assistance.” 


In Cullers v. James, Texas Supreme Court, June 
25, 1886, it was held that an abandoned wife may 
claim a dwelling-house, even though built on leased 
grounds and a mere chattel, as an exempt home- 
stead. The court said: ‘‘It is contended that the 
homestead, under the Constitution, cannot embrace 
personal property. The exemption is in terms of 
lots or acres of land; but the object was to secure 
to the family a home. ‘ House’ is necessarily em- 
braced in the word ‘homestead.’ Franklin v. Coffee, 
18 Tex. 417. If the head of a family owns a houses 
and no interest or estate in the land on which it 
stands, the house is a chattel. If he occupies it 
with his family it is their home. He may be com- 
pelled to move it from one lot to another as fast as 
legal process can oust him, still, though ambulatory, 
unsatisfactory, and in all its appointments mean; 
though it advertises the thriftless poverty of its 
proprietor, and is a caricature of the princely possi- 
bilities of the exemption laws, it is the home of a 
family, and is embraced in the spirit and purpose, 
if not the letter of the Constitution. The same 
principles, under our present Constitution, must be 
applied to the place of business of the head of the 
family. To give effect to the object of the law the 
dwelling-house and the gin-house must be held to 
have been improperly seized under the plaintiff's 
writ. But we do not feel authorized to extend the 
scope of the law's purpose any further than this. 
The mill and gin, and pertinent apparatus and ma- 
chinery, may become part of the homestead in town 
or country, not because they are in themselves ex- 
empt, but because they are parts of that which is 
exempt. If they are annexed to and form part of 
a tract of land, in which a family has a homestead 
right, their location and use will aid in determin- 
ing what portion of the tract is under protection 
from seizure, as in the case of Railroad Co. v. Win- 
ter, 44 Tex. 597. But to be exempt as part of the 


homestead they must be part of the exempt realty. 
They form no part of the home proper, which it 
was the overruling purpose of the Constitution to 
secure to the family, and can be claimed as exempt 
only when embraced in the words of the law as 


! 








part of the land in terms protected. The proposi- 
tion that the mill and gin machinery are exempt as 
tools of trade cannot be seriously insisted upon. 
That it was urged that they were part of the home- 
stead ought to be a sufficient answer to a claim so 
diametrically opposite. No authority has been 
cited which has gone far enough to embrace as 
tools of trade this kind of property, and the analo- 
gies and reason of the law do not persuade us to 
pioneer such extreme doctrine.” 

ea en 
ENFORCEMENT OF USURIOUS FOREIGN 

CONTRACTS. 


THE 


N the case of Derringer’s Adm. v. Derringer’s Adm., 
decided by the Superior Court of Delaware in 1881, 
but as yet unreported, one of the causes of action was 
a promissory note, which stipulated for interest at the 
rate of tweive percent per annum. The note was 
made in Pennsylvania, where the payee resided; and 
as no other place was specified, Pennsylvania was con- 
ceded to be the place of payment. The contract 
therefore was a Pennsylvania contract. It was made 
there, and that was the place of performance. 

The legal rate of interest in Pennsylvania at the 
time of the making of the note was six per cent, the 
same as in Delaware. But the legal consequences in 
the two States of a stipulation for excessive interest 
were very different. 

In Pennsylvania, as was proved by the testimony of 
members of the legal profession from that State, usury 
did notavoid a note on which it was charged. The 
principal, together with legal interest, could be col- 
lected, the note being void only as to the usurious ex- 
cess. In Delaware usurious coutracts were, and are 
now unenforceable. 

The court held that the note in question could not 
be collected in Delaware. It was, the court declared, 
unquestionably usurious, bearing interest at a rate 
forbidden both by the laws of Pennsylvania and those 
of Delaware. It had been shown that according to 
the laws of Pennsylvania, with reference to which the 
note was made, the principal of a usurious note could 
be collected, together with legal interest; and it was 
sought on the ground of comity to enforce that law in 
the Delaware courts. But,the court continued,comity 
did not go to that extent. Whilst every State should 
show due regard for the laws of other States, it could 
not concede so much to them as to permit the en- 
forcement of contracts which were immoral or against 
its public policy. The courts of Delaware had de- 
clared again and again that contracts infected with 
the taint of usury were void and could not be en- 
forced, and in the case under consideration the court 
could not extend the rules of comity so as to permit 
such an enforcement. In support of this view the 
court cited 2 Kent Com. 458; and Story Confl. Laws, § 
244, etc., in both of which it is laid down that no State 
is bound to enforce a contract which is immoral or 
against its public policy. The note was accordingly 
thrown out of the case. 

The first question to be considered in connection 
with the case of Derrringer v. Derringer is that of the 
nature and meaning of what is called the comity of 
nations, in conformity with which the court consid- 
ered their decision to be in that case. 

It is generally said that comity is the ground upon 
which, in construing a foreign contract, the courts of 
the place where the contract is sought to be enforced 
adopt as their guide the law with reference to which 
the contract was made. In one sense, this is true. 
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Every sovereign State has supreme authority over its 
own tribunals, and can say how far it will or will not 
give effect to a foreign law. 

But all civilized States are subject to the rules of 
international law. In England and the United States 
it is recognized as a part of thecommon law. And it 
is a rule of private international law,which is a branch 
of the law of nations,that the validity of juridical acts, 
performed or to be performed in a foreign State, is to 
be determined by the law of that State. ‘*‘ When we 
have determined what that law is, we find what the 
common law is as to the particular issue.’’ Whart. 
Confl. Laws, § la. 

By comity therefore we are not to understand 
‘simply politeness, meted out either at the caprice of 
the judge, or granted in consideration of similar con- 
cessions by the State whose lawis for the particular 
case accepted.’’ Id. Or to quote the language of 
Story: ‘lt is notthe comity of the courts, but the 
comity of the nation, which is to be administered, and 
ascertained in the same way, and guided by the same 
reasoning, by which all other principles of the munic- 
ipal law are ascertained and guided.”’ Story Confi. 
Laws, § 38. 

It is a general rule of private international law, in 
relation to contracts, that the lex loci contractus gov- 
erns their validity and construction. This principle 
was forcibly stated by Lord Stowell in Dalrymple v. 
Dalrymple, 2 Hagg. Consist. 59. The question in con- 
troversy was the validity of a Scotch marriage; and 
his Jordship employed in reference to that question 
the following language: ‘* Being entertained in an 
English court, it (the cause) must be determined ac- 
cording to the principles of the English law applicable 
to such acase. But the only principle applicable to 
such a case, by the law of England,is that the valid- 
ity of the marriage rights must be tried by reference 
to the law of the country where, if they exist at all, 
they had their origin. Having furnished this princi- 
ple, the law of England withdraws altogether, and 
leaves the legal question to the exclusive judgment of 
the law of Scotland.” 

To the rule that the lex loci contractus governs the 
validity and construction of foreign contracts there 
are certain exceptions. It is generally conceded that 
no State is bound to enforce a contract which conflicts 
with its public policy, or which is contrary to good 
morals; and these are questions determinable by the 
lex fori. Whart. Confl. Laws, §§ 490, 494. Such are 
contracts involving foreign distinctions of status or 
caste, conflicting with the distinctive policy of the 
country where it is sought to enforce them; contracts 
for future illicit cohabitation; for the printing or cir- 
culation of obscene publications; to promote the com- 
mission of crimes; and to corrupt or evade the due 
administration of justice. 

The principles of international comity, as they have 
been above enunciated, have been recognized and en- 
forced by the Delaware courts. 

In the cases of Pollard v. Shisler, 1 Harr. 349; and 
Fisher v. Stayton, 3 id. 271, the court recognized the 
validity of assiguments in Pennsylvania giving pre- 
ferences. although as was expressly said in the opin- 
ions, such assignments in Delaware are void In the 
former case the court said: ‘‘ This contract (of assign- 
ment) was made in Pennsylvania, and between citizens 
of that State, who entered into it expecting it to 
stand or fall according to the laws there. Generally 
speaking, the validity of a contract is to be decided by 
the laws of the place where it was made; but to this 
rule there are said to be exceptions. No people are 


bound to enforce in their courts of justice any con- 
tract which is injuriousto their public rights, their 
morals, their policy, or violates a public law. 


We do 





not consider the contract in this case as liable to any 
portion of these exceptions.” 

A much stronger case than that of excessive inter- 
est is a contract for the sale of lottery tickets. And 
yet it has been held in Massachusetts, where the sale 
of lottery tickets is prohibited, that a contract for the 
purchase of lottery tickets will be supported, although 
the vender belonged to a State where the sale is ille- 
gal. McJntyre v. Parks, 3 Met. 207. An analogous de- 
cision has been made in New York, where the sale of 
lottery tickets is also prohibited. An action was 
brought on a bond conditioned for the faithful per- 
formance of certain duties enjoined by a law of Ken- 
tucky, which authorized the obligees to sell lottery 
tickets for the benefit of a college in that State. The 
bond was held valid, it being so at the place where the 
condition was to be performed. It was moreover held 
to be immaterial whether the bond was executed in 
New York, or in Kentucky. Kentucky v. Bassford, 6 
Hill, 526; Story Confl, Laws, § 528a. 

This case is far stronger, as will appear further on, 
than any analogous case of excessive interest can be 
with reference to the laws of Delaware. Not only 
was the sale of lottery tickets prohibited in New 
York, but it was also an indictable offense, punishable 
with fine and imprisonment; and the statute of New 
York respecting lotteries did not make any exception 
in favor of lotteries authorized by the laws of other 
States. People v. Sturdevant, 23 Wend. 418. 

Having discussed generally the rules of comity, it is 
proper, before proceeding to consider their applica- 
tion to usurious contracts, to ascertain what the law 
of Delaware is on the subject of usury. For it may be 
admitted, that if any thing can be found either in the 
enactments of the legislature, orin the common law 
of the State, that forbids the enforcement by the 
courts of usurious contracts, such contracts cannot be 
enforced there. When usury laws are declared bya 
local government to be of a positive moral nature, ab- 
solutely binding in the country on which they are im- 
posed, they may be enforced by the judges of such 
country on all litigants coming before them. Whart. 
Confl. Laws, $511. But itis to be remembered, that 
to carry this principle to its logical conclusion, con- 
tracts not usurious by the law of the country where 
suit is brought on them may be enforced there, 
although they were tainted with usury in the country 
in which they were made. 

The statute of Delaware relating to usury (§1, ch. 43, 
Rev. Coae, p. 535), provides as follows: 

‘The legal rate of interest is six per centum per an- 
num; and if any person shall directly, or indirectly, 
take for the loan, or use of money, more than six dol- 
lars for the loan, or use, of one hundred dollars, for 
one year, and in that proportion, he shall forfeit and 
pay, toany one who will sue for the same, a sum 
equal to the money lent, one-half for the use of the 
person so suing, and the other half for the use of the 
State.” 

The cases decided by the Delaware courts on this 
statute are seven in number, and are entitled as fol- 
lows: Gardner v. Daniel, 2 Hous. 300; Cook v. Pierce, 
id. 499; Newport Nat. Bank v. Tweed, 4id. 225; Colley 
v. Erb, id. 315; Cleaden v. Webb, id. 473; Nailor v. Dan- 
del, 5id. 455; Plunkett v. Dillon, 4 Del. Chan. 198. 

The general purport of these cases is that contracts 
entered into and to be performed in Delaware, and 
usurious by the law of that State, cannot be enforced 
there. They contain nothingin support of Derring- 
er’s case, either expressly or inferentially. On the 
contrary, it was said inthe case of Colley v. Erb that 
the taking of a higher rate of interest than is allowed 
by the statute must be intentional, in order to con- 
stitute usury and incur its consequences. And surely 
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it cannot be maintained that a contract made with re- 
ference to the laws of Pennsylvania, although it may 
violate them, is an intentional violation of the laws of 
Delaware. 

The general rule in reference to interest, both in 
England and the United States, is that the rate of it is 
to be determined by the law of the place where the 
contract isto be performed. See cases collected in 
Whart. Confl. Laws, § 504. This rule has been followed 
in Delaware. 

In the case of Bailey v. Seal, 1 Harr. 237, 267, seven 
percent was allowed ona New York contract, that 
being the legal rate there. Andin the case of /urks 
v. Evans, 5 Houst. 576, ten per cent was allowed ona 
Missouri note, under similar circumstances. 

These two rulings are unqualified declarations of the 
fact that the law of Delaware in relation to interest, 
far from being of a positive moral nature, binding on 
all litigants who come before the Delaware courts, is 
in entire accord with the law as it is generally held in 
England and this country. They declare that the 
rate of interest charged in a foreign contract is, from 
a moral point of view, a matter of unconcern to the 
Delaware courts. 

But suppose the rate of interest exceeds that al- 
lowed by the low Ivci contractus. The reply is that this 
is no offense against the laws of another country 
where the contract is sought to be enforced. As an 
offense against the foreign law—i. e., the lex loci contrac- 
tus—it is to be considered solely with a view to its ef- 
fect on the validity of the contract. This principle 
has been forcibly expressed by Wells, J., in the case 
of Akers v. Demond, 103 Mass. 323, in the following 
words: ‘The general principle is that the law of the 
place of performance is the law of the contract. But 
the question of its validity, as affected by the legality 
of the consideration, or of the transaction upon which 
it is founded, and in which it took its inception asa 
contract, must be determined by the law of the State 
where the contract was had. No other law can apply 
toit. Usury, in a loan effected elsewhere, is no of- 
fense against the laws of Massachusetts. But whena 
usurious or other illegal consideration is declared by 
the law of any State to be incapable of sustaining any 
valid contracts,and all contracts arising therefrom are 
declared void, such contracts are not only void in that 
State, but void in every State and everywhere. They 
never acquire a legal existence.” 

Inthe case of Jewell v. Wright, 30 N. Y. 259, there 
was a contract made in Connecticut, and to be per- 
formed in New York, which stipulated for interest at 
a higher rate than was allowed by the law of either 
State. The principal question discussed by the court 
was what law governed the construction of the con- 
tract, and the conclusion having been reached that the 
validity of the contract must be determined by the 
law of the place of performance, the note was held 
void, that being the penalty of usury in New York. 
This case was referred to and discussed in Dickinson 
v. Edwards, 77 N. Y. 578; and in the opinion of the 
court in the latter case, delivered by Judge Folger, we 
find the following comments: ‘One criticism upon 
it (Jewell v. Wright) is, that as the note there was ob- 
noxious to the usury laws of Connecticut, as well as 
of New York, there was no need of the reasoning of 
the opinion, resting the judgment upon the rule that 
the law of the place of performance must govern; and 
that hence the opinion rendered was obiter. This 
criticism is not well founded. The usury law of Con- 
necticut is not as fatal as that of this State. By the 
law of that State, the contract is not utterly void, but 
void only as to the whole interest reserved or taken. 
Fisher v. Bidwell, 27 Conn. 363. So that though the 
opinion of Jewell vy. Wright starts with saying that the 
note was negotiated at a rate of interest illegal, both 





in Connecticut and New York, itis correct 1n further 
stating the main question in the case to be, whether 
the laws of the former or the latter State are to con- 
trol as to the defense of usury. In the one case the 
plaintiff would lose only a sum equal to the amount of 
interest taken or reserved. In the other he would 
lose the whole amount of the note.’’ 

It has been held in Michigan that where a usurious 
contract is made and to be performed in another 
State, but the law of that State do not avoid it on 
that ground, as thelaw of Michigan does usurious 
contracts to be performed there, the contract may be 
enforced by the Michigan courts. Jron Co. v. Burkam, 
10 Mich. 283. 

The last case I shall cite on this point is that of Bow- 
man v. Miller, decided by the Court of Appeals of Vir- 
giniain 1874, and reported in 25 Gratt. 331. The issue 
in this case was the validity of a promissory note 
which was given in general settlement of certain usu- 
rious transactions which took place in Maryland. The 
court held that the contract was to be construed with 
reference to the laws of Maryland, where the usurious 
transactions occurred; and that the note could be col- 
lected in Virginia, although in that State usurious 
contracts are void, it appearing that under the Mary- 
land law usurious loans are not void, but are valid to 
the extent of the principal, and six per cent interest. 
In the course of the opinion the court said: ‘It is 
not an offense under the Maryland law to take usury, 
asitis here. Thecontract is not thereby vacated as 
here. The taint does not affect the instrument as 
here. On the contrary, the security is valid; the debt 
perfectly secure to the extent of principal and inter- 
est; though the debtor, under the proper pleading, 
may be relieved of the excess. Now concede it is a vio- 
lation of thatlaw to demand more than six per cent, 
is it possible that whena suit is brought here upona 
Maryland contract executed upon the faith of their 
statutes, we are to apply our laws, and declare the 
whole contract null and void, in the very teeth of the 
Maryland statutes, which affirm the validity of the 
contract to the extent of principal and lawful inter- 
est? Such a doctrine is in violation, not merely of the 
principles of the comity of States, but of the plainest 
principles of equity and justice.” 

These cases in Massachusetts, New York, Michigan, 
and Virginia, amply illustrate and declare the law in 
reference tointerest on foreign contracts, not only as 
itis laid down in the United States, but as it is ap- 
plied im most commercial States. See Bar Int. Law, 
267, 286, 289. Foronce admitting that by the lex fori 
the rate of interest on a foreign contract is to be de- 
termined by the lex loci actus, it follows as a legal con- 
clusion that the effect of usury on the contract is also 
to be determined by that law. The foreign law either 
governs, or does not govern. But as we have shown, 
it generally governs, unless the contract is immoral or 
against public policy. Now this question as to the 
morality or the policy of the contract must be deter- 
mined by the lex fori. To deny this would be to con- 
cede tothe foreign law extraterritorial force. For 
questions of morality and of policy are domestic ques- 
tions. 

So far as the laws of Delaware are concerned, seven 
per cent interest on a New York contract, which was 
allowed in Bailey v. Seal, supra, that being the legal 
rate in New York, was as much an offense against 
those laws, as a stipulation for ten per cent would 
have been, or asastipulation for twelve per cent 
would have been in Parks v. Evans, supra, on the Mis- 
souri contract on which ten per cent was charged and 
allowed. The fact that the interest exceeds the rate 
prescribed by the foreign law is a matter which does 
not concern the courts of the place where the enforce- 
ment is sought, except in so far as the usury may af- 
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fect the validity of the contract. If it avoids the con- 
tract, no enforcement can be had. But this is so, not 
because the excess is offensive to the lex fori, nor in- 
deed because it is against the policy of States to en- 
force illegal foreign coutracts, for that which is illegal 
in one State may be unobjectionable in another, but 
because the contract never had a legal existence and 
there is nothing to enforce. 

It is of the highest importance in this age of rapid 
and easy communications, and of extensive commer- 
cial transactions, that a liberal policy should be ob- 
served in respect to the enforcement of foreign con- 
tracts. Inthe midst of the intimate commercial re- 
lations of different countries, and the various and 
complicated systems of law which prevail, the enforce- 
ment of obligations would be hopeless, if each State 
attempted to apply the tests and penalties of its do- 
mestic regulations to foreign contracts. This is es- 
pecially the casein the matter of interest, the rate of 
which depends on local circumstances. Social order 
may be insecure, capital may be scarce and specula- 
tion may be active. All these things tend to increase 
the rate of interest; and the refusal to recognize such 
conditions and enforce contracts based on them, 
would put a stop to all foreign trade. 

Joun B. Moore. 
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DARLEY MAIN Couuiery Co. v. MItTCHELL.* 


When damage iscaused to land by the removal of the min- 
erals under it andthe consequent subsidence of the sur- 
face, the owner has a cause of action whenever and as 
often as such damage takes place. 

The respondent was the owner of land, and in 1867 and 1868 
the appellants worked out the coal under the land with- 
out leaving proper support, in consequence of which the 
surface subsided, and some cottages belonging to the re- 
spondent were injured. The appellants made compensa- 
tion for the injury, and did not work the minerals after 
1868. In 1882 afurther subsidence occurred from the 
combined effect of the previous workings of the appel- 
lants and workings under the adjoining land The re- 
spondent brought an action to recover compensation for 
the injury he had sustained. Held, that a new cause of 
action arose in respect of the second subsidence, and that 
the respondent's right to maintain an action for the in- 
jury he had sustained in consequence of it was not barred 
by the statute of limitations. 

‘THIS was an appeal from a judgment of the Court of 

Appeal (Brett, M. R., Bowen and Fry, L. JJ.), 

reported in 52 L. T. Rep. (N. 8.) 675, and 14 Q. B. Div. 

125, reversing a judgment of Hawkins, J., upon further 

consideration, in an action tried before him and 

Leeds, in which the respondent was plaintiff and the 

appellants were defendants. The facts of the case ap- 

pear from the head-note above, and from the reports 
in the court below. On the question of the statute of 
limitations, Hawkins, J., ordered judgment to be en- 
tered for the defendants on the authority of the judg- 
ment of the majority of the Queen’s Bench Division, 

Lamb vy. Walker, 3 Q. B. Div. 359; 38 L. T. Rep. (N. 8.) 

643, but the Court of Appeal overruled that decision, 

and the defendants appealed to the House of Lords. 


Attorney-General (Sir R. Webster, Q. C.), Forbes, Q. 
C., and G. Banks, appeared for appellants. 


Rigby, Q. C., and C. EF. Ellis, for respondent. 





*54 L. T. Rep. (N. 8.) 882. 





Lorp Hatspury. My Lords: In this case the 
plaintiff, the owner of land upon the surface, has sued 
the lessees of certain seams of coal below and adjacent 
to the plaintiff's land for having disturbed the plain- 
tiff in the enjoyment of his property hy causing it to 
subside. The defendants before and up tothe year 
1868 have worked, that is to say, excavated, the seams 
of coal of which they were the lessees. Their excava- 
tion caused a subsidence of the ground, for which 
they acknowledged their liability and made satisfac- 
tion. There were other subsidences after this, and as 
the case originally came before your lordships, it was 
matter of inference only whether these subsidences 
were or were not in some way connected with, if not 
forming part of the origina] subsidence. The parties 
have now, by an admission at your lordships’ bar, 
placed the matter beyond doubt. It has been agreed 
that the owner of the adjoining land worked out his 
coal subsequently to 1868. That if he had not done so 
there would have been no further subsidence,and if the 
defendants’ coal had not been taken out, or if suffi- 
cient support had been left, the working of the ad- 
joining owner would have done uno barm. Under 
these circumstances, the question is whether the satis- 
faction for the past subsidence must be taken to have 
been equivalent to a satisfaction for all succeeding 
subsidence. No one will think of disputing the propo- 
sition that for one cause of action you must recover 
all damages incident to it by law once and for ever. 
A house that has received a shock may not at once 
show all the damage done to it, but it is damaged not 
the less then to the extent that it is damaged, and 
the fact that the damage only manifests itself later on 
by stages does not alter the fact that the damage is 
there; and so of the more complex mechanism of the 
human frame, the damage is done in a railway acci- 
dent, the whole machinery is injured, though it may 
escape the eye or even the consciousness of the suf- 
ferer at the time; the later stages of suffering are but 
the manifestation of the original damage done, and 
consequent upon the injury originally sustained. But 
the words ‘cause of action’? are somewhat ambig- 
uously used in reasoning upon this subject; what the 
plaintiff bas a right to complain of in a court of law in 
this case is the damage to his land, and by the damage 
I mean the damage which had in fact occurred, and if 
this is all that a plaintiff can complain of, Ido not see 
why he may not recover lolies quoties fresh damage is 
inflicted. Since the decision of this house in Bonomi 
v. Backhouse, 9 H. of L. Cas. 503; 4 L. T. Rep. (N. 8.) 
754, it is clear that no action would lie for the excava- 
tion. It is not thereforea cause of action; that case 
established that it is the damage and not the excava- 
tion which is the cause of action. I cannot understand 
why every new subsidence, although proceeding from 
the same original act or omission of the defendants, is 
not anew cause of action for which damages may be 
recovered. {cannot conveur in the view that there is a 
breach of duty in the original excavation. 

In Rowbotham v. Wilson, 8 E. & B. 123, Cresswell, 
J., said the owner of the mines might have removed 
every atom of the minerals, without being liable to an 
action, if the soil above had not fallen, and what is 
true of the first subsidence seems to me to be neces- 
sarily true of every subsequent subsidence. The de- 
fendant has originally created a state of things which 
renders him responsible if damage accrues; if by the 
hypothesis the cause of action is the damage resulting 
from the defendant’s act, or an omission to alter the 
state of things he has created, why may nota fresh 
action be brought? A man keeps a ferocious dog 
which bites his neighbor; canit be contended that 
when the bitten man brings his action he must assess 
damages for all possibility of any future bites? A man 
stores water artificially, as in Rylands v. Fletcher, 19 
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L. T. Rep. (N. 8.) 220; L. R., 3 H. of L. 330; the water 
escapes and sweeps away the plaintiffs house; he re- 
builds it, and the artificial reservoir continues to leak 
and sweeps it away again. Cannot the plaintiff re- 
cover for the second house, or must he have assessed 
in his first damages the possibility of future invasion 
of water flowing from the same reservoir? With re- 
spect to the authorities, the case of Nicklin and Wil- 
liams, 10 Ex. 259, was urged by the attorney-general 
as an authority upon the question now before your 
lordships, by reason of some words attributed to 
Lord Westbury in Bonomiv. Backhouse. If Lord 
Westbury really did use the words attributed to him,it 
is, I think, open to doubt in what sense they are to be 
understood. Parke, B., in that case, delivered the 
judgment against the plaintiffs recovering any subse- 
quently accruing damage, because he said, the cause 
of action was the original injury to the right by with- 
drawing support. That principlejis admittedly wrong, 
and was expressly held to be wrong in Bonomi v. 
Backhouse, since if that had been law, there could 
have been no answer to the pleaof the statute of lim- 
itations in that case. It is difficult to follow Brett, 
M. R., when he says it was not necessary to overrule 
Nicklin v. Williams by that decision. Itseems to me 
to have been the whole point decided in Nicklin v. 
Williams, and how that case so decided can be an au- 
thority for any thing [am ataloss to understand. I 
think the decision of this case musi depend as mat- 
ter of logic upon the decision of your lordships’ house 
in Bonomi v. Backhouse, and I do not know that it is 
a very legitimate inquiry, when a principle has been 
laid down by a tribunal from which there is no ap- 
peal, and which is bound by its own decisions,whether 
that principle is upon the whole advantageous or con- 
venient; but if such considerations were permissible, 
I think Cockburn, C. J., in his judgment in Lamb v. 
Walker, 38 L. T. Rep. (N. 8.) 643; 3 Q. B. Div. 389, es- 
tablishes the balance of convenience to be on the side 
of the law as established by Bonomi v. Backhouse. I 
cannot logically distinguish between a first and second 
orathird or more subsidences, and after Bonomi v. 
Backhouse it is impossibie to say that it was wrong in 
any sense for the defendant to remove the coal; Cress- 
well, J., hassaid, [ think rightly, he might remove 
every atom of the mineral. The wrong consists, and 
as it appears to me, wholly consists, in causing another 
man damage, and I think he may recover for that 
damage as and when itoccurs. For these reasons I 
think that the judgment appealed from should be af- 
firmed, witb costs. 

Lorp BLAcKBURN. My Lords: This is an appeal 
against au order of the Court of Appeal, by which it 
was ordered that the judgment of Hawkins, J., de- 
livered on further consideration,on the 18th of Decem- 
ber, 1883, should be reversed, and judgment entered 
for the plaintiff for damages to be assessed by an arbi- 
trator to be agreed upon, with costs. Before this house 
can say whether this order is right or not, it is neces- 
sary to know what was the case on which Hawkins, 
J., directed judgment, which this order reverses, to 
be entered for the defendant. The writ was issued 
on the 27 of December, 1882. There was an alternative 
defense that the causes of action did not, nor did any 
of them, first accrue to the plaintiff at any time within 
six years before the commencement of the action; and 
therefore it layon the plaintiffto give evidence of 
some cause of action subsequent to the 27th of De- 
cember, 1876. I think it sufficiently appears in Haw- 
kins, J.’s judgment that the defendants had worked 
out the seams of coal of which they were lessees as 
long ago as 1868, and that they had done nothing from 
that time. And as the defendants seem to have 


proved and relied on the fact that very considerable 
subsidences had occurred between 1868 and 1871 which 





injured the plaintiff's premises, and that the defend- 
ants had been called upon to do and had paid for re- 
pairs rendered necessary, it is clear that the original 
working was such as to give rise to a cause of action 
as early as 1871, and that the plaintiff had then known 
it. Lamb v. Walker, 38 L. T. Rep. (N. 8.) 643; 3 Q. B. 
Div. 389, was then cited. With a viewto enable the 
plaintiff's counsel to fully consider that authority, it 
was arranged that the jury should be discharged, and 
that the case should be reversed for further consider- 
ation, it being expressly admitted by the plaintiff that 
damage was done by subsidence ii 1868. On further 
consideration the plaintiff's counsel is stated by Haw- 
kins, J., to have admitted that judgment must be en- 
tered for the defendant, unless Lamb v. Walker, which 
he intended to question in a Court of Appeal, was 
overruled. I think it convenient here to see what was 
the decision in Lamb v. Walker, so as to see whether, 
while it stands unreversed, it was decisive of the case 
before Hawkins, J. Manisty, J., quotes so much of 
the plaintiff's statement of claim as was material in 
that ease. There was a first claim, on which the re- 
feree gave a farthing, which I do not notice. I think 
the fifth and sixth paragraphs are in effect the same as 
the amended statement of claim in the action now at 
bar. But the only pleain Zamb v. Walker was pay- 
ment into court of 1501., and the issue joined was 
whether that was enough. That was referred, and it 
was on the award that the question was raised. The 
two material findings on the award are stated: “2. I 
estimate the damage actually sustained by the plain- 
tiff at the date of thecommencement ofthe action * * 
* at 4001. 3. Lestimate the future damage which will 
be sustained by the plaintiff * * * at 1501." He 
therefore directed judgment to be entered for 400l.. 
deducting the 150]. paid into court from those two 
sums, amounting together to 5501. The question was 
raised ona ruleto reduce the damages, and was, 
‘‘ whether the plaintiff was in point of law entitled to 
recover the sum of 1501., which the referee finds will 
be sustained by the plaintiff by reason of the defend- 
ants’ acts.”’ The decision in Lamb v. Walker was that 
he was so entitled. And I think it was rightly thought 
that if damages subsequent to a writ issued in 1871 
could be recovered in an action on that writ, they 
were included in the cause of action then existing, 
and consequently that decision, which was binding on 
Hawkins, J., was at that stage of the proceedings con- 
clusive against the plaintiff. 

In Lamb v. Walker, Cockburn, C. J., differed from 
the majority of the court. He said: ‘Taking the 
view I do of the leading case of Backhouse v. Bonomi, 
[am unable to concur in holding, that in addition to 
the amount to which he may be entitled for actual 
damage sustained through the excavation of the adja- 
cent svil by the defendant, the plaintiff is entitled to 
recover in respect of prospective damage, that is to 
say, anticipated damage expected to occur, but which 
has not actually occurred, and which may never 
arise.’”’ He enters into elaborate reasoning to support 
this opinion, which I shall examine presently. I think 
if that opinion had prevailedin Lamb v. Walker, and a 
judgment had been given accordingly, that decision 
would have been, not only not an authority against 
the plaintiff in this case, but an authority in his favor 
as far as the defense of the statute of limitations is 
concerned. There must have been some understand- 
ing between the counsel for the plaintiff and for the 
defendants in this case as to what was to be done in 
case the final decision on this very important question 
was in conformity with the opinion of Cockburn, C. 
J. And I think, though I wish it had been expressly 
stated, it must now be taken that the defendants’ 
counsel agreed that he would not, on the evidence then 
before the court, ask for a verdict on any of the other 
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defenses, but would in that case consent to have the 
damages settled by arbitration. Cockburn, C. J., 
could not, in Lamb v. Walker, have meant to go so far 
as to say that if a house had been shaken, and was ev- 
idently going to fall, but had not yet completely fallen 
when the writ issued, the plaintiff could only recover 
for what had already occurred, and would have to 
bring a fresh action when a further chimney fell. He 
has not quite sufficiently guarded himself from saying 
so. But asthe facts here were different, it was some- 
what late in the day but with the assent of this house, 
agreed to add this further admission: ‘‘ That if the 
owner of the adjoining land (one Cooper) had not 
worked his coal, there would have been no further 
subsidence; but the appellants (defendants) admit that 
if the coal under the respondent’s (plaintiffs) land had 
not been taken out, or if the appellants (defendants) 
had left sufficient support under respondents’ (plain- 
tiffs) land, then the working of the adjoining owner 
would have done no harm.” I do not understand this 
to be an admission that the subsidence was occasioned 
by the removal by the defendants of other coal than 
that the removal of which occasioned the subsidence 
in 187i. Such an admission would have raised a dif- 
ferent question, and one the solution of which might 
have required a further investigation as to the facts. 
I will now proceed to consider the case exactly as if it 
was an appeal from Lamb v. Walker. I must first ob- 
serve that Manisty, J., in that case, says: ‘‘ It is a well- 
settled rule of law that damages resulting from one 
and the same cause of action must be assessed and re- 
covered once forall.’ And it is not disputed by 
Cockburn, C. J., that the rule is established that 
“damages resulting from one and the same cause of 
action must be assessed and recovered once and for 
all.”” He joins issue with Manisty, J., on the applica- 
tion of thisrule to cases arising from subsidence oc- 
casioned by mining so as to remove support. And I 
think that this rule is established as the general rule 
of law. Ido not think it is one of those rules of law 
which depend upon natural justice. I think itis an 
artificial rule of positive law introduced on the balance 
of convenience and inconvenience. I think that if it 
were res integra a great deal might be said against the 
expediency of the rule. [know no place where the 
objections to the expediency of the rule are more 
clearly and forcibly stated than by Cockburn, C. J., in 
that case. But I think it was not disputed in the ar- 
gument that at all events, when the act complained of 
is one which would entitle the plaintiff to maintain an 
action, and recover, as a matter of law, at least nomi- 
nal damages, without any proof of damage in fact, the 
rule is firmly established, and I think all three judges 
in the court belowagree that the question is what was 
the cause of action in thiscase. They adopt the rea- 
soning of Cockburn, C. J., in Lamb v. Walker, that it 
logically follows, from Bonomi v. Backhouse, that 
there are independent and distinct causes of action, 
on each fresh distinct cause of damage, though arising 
from the same act of disturbing the soil. Fry, L. J., 
puts this very clearly. He does not think that it is 
concluded by authority, and says: ‘I think we are 
bound to determine this question on principle. Now, 
with reference to principle, it appears tome to be 
plain that all damages which result from one and the 
same cause of action must be recovered at one and the 
same time, and therefore we are driven to the inquiry 
what is the cause of action in acase of this descrip- 
tion.’’ In this I completely agree, but I have not been 
able to agree with the reasoning by which it is sought 
to be made out that it logically follows, from the de- 
cision in Backhouse v. Bonomi in this house, that 
there are fresh causes of action at each fresh subsid- 
ence, arising from the old disturbance of the strata, 
occasioning fresh damage to the same property. I de- 





cide nothing on a question which does not here arise, 
viz., whether ifthe same person has two separate 
tenements, say A. on the north of the seam worked by 
the defendant and B. on the south of it, and damage 
bas actually occurred to A., and he sues for the dam- 
age done to it, he is bound to joinin the action any 
claim which he has or hereafter may have as to B. 
Whilst the recent decision of Brunsden v. Humphrey 
in the Court of Appeal, 51 L. T. Rep. (N. 8.) 559; 14 Q. 
B. Div. 141, stands unreversed, and I do not mean to 
cast any doubt on it, it would seem that he is not. It 
is desirable to see what the case of Bonomi v. Back- 
house (BE. B. & BE. 622) really was. The writ was issued 
on the 20th of May, 1856. The declaration alleged that 
the plaintiffs, as reversioners of certain buildings in 
the occupation of Parkin, were entitled to have the 
said messuages and buildings supported by the mines 
and soil ‘contiguous and near to and under the said 
messuages and buildings,’ and then in the usual way 
alleged working by the defendant, disturbing the sup- 
port, by which the walls of the said messuages were 
cracked and injured, andthe ground on which the 
said messuages and buildings stood subsided. The 
pleas were: 1, Not guilty; 2, denial of Parkin's occu- 
pancy as tenant as alleged; 3, denial of the reversion 
being in the plaintiffs as alleged; 4, that the plaintiffs 
were not entitled to have the said messuages and build- 
ings or either of them supported, to-wit, by the mines, 
earth, and soil underground contiguous; 5, that the 
said alleged causes of action did not accrue within six 
years before this suit. The verdict was entered for 
the plaintiffs, subject to a special case. One very im- 
portant question raised in and decided by that case 
was as tothe rights of buildings to support, as dis- 
tinguished from the rights of the natural soil to the 
support; with that we are not now concerned. The 
arbitrator in detail stated very clearly, and I have no 
doubt very accurately, the way in which the cleety 
coal in the Auckland coal-fieid was worked. I doubt 
if this account would be found to be applicable in 
most coal-fields. IthinkI may say that it would not 
insome. Ido not know what is the nature of the 
strata in the Yorkshire coal-field where the present 
coallies. But it appeared quite clear on his state- 
ment of the case, that though it was apparent in 1850, 
more than six years before the action, that unless 
steps were taken to stop the progress of the thrust 
theu in operation the plaintiffs’ houses would be in- 
jured by the thrust, yet no actual injury was sustained 
till 1854, less than six years before the action; he also 
found that the thrust would continue and would pro- 
duce damage in future. ‘There was also a finding that 
it was possible to stop the thrust, ‘* but the expense of 
so doing would have been very great, and would on 
the whole have amounted to a much larger sum than 
the value of the property injured.’’ He then pro- 
ceeded to find in detail the facts on which it was to 
depend how the issues should be entered, and then 
proceeded as follows: ‘‘ If the verdict is to be entered 
for the plaintiffs upon the issues joined on the first, 
fourth, and fifth pleas, another question for the court 
is (4), whether the defendant is responsible for all the 
damage which has been sustained by the plaintiffs by 
reason of theinjuries to their said messuages and 
buildings above described, or for any or what part of 
that damage, and whether he is responsible in any and 
what respect for the probable future damage which may 
be occasioned in manner above described, or for the dam- 
age occasioned by the diminution in value of the said 
messuages and buildings by reason of their insecure 
state and condition, or the injuries which will prob- 
ably be hereafter occasioned by the further progress 
of the thrust as above mentioned.’’ Had this question, 
and more especially the part of it I have marked in 
italics, been answered, it would have decided the ques- 
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tion afterward raised in Lamb v. Walker. But as the 
majority of the Queen’s Bench decided that the issue 
on the fifth plea should be entered for the defendant, 
the fourth question required no answer from those 
three judges, and received none. Wightman, J., does 
give an answer, which I think, so far as it goes, is in 
favor of Cockburn, C. J.’s, view in Lamb v. Walker. 
The defendant does not appear to have thought the 
fourth question of importance, for nothing whatever 
was said in the argument in the Exchequer Chamber 
about it; and though the expression in the judgment 
indicates approval of Nicklin v. Williams, 10 Ex. 259, 
so far as regarded the principle “that no second or 
fresh action can, under such circumstances,be brought 
for subsequently accruing damage, all the damage 
copsequent upon the unlawful act is in contemplation 
of law satisfied by the one judgment or accord,’’ and 
seems in favor of the view taken by the majority in 
Lamb v. Walker, yet I do not think it can be properly 
said that the Court of Exchequer Chamber in their 
judgment put their minds to that question, which was 
not much, if at all, argued before them. Before the 
ease wastaken into this house the damages were 
agreed ou at 500/., how or on what principle we do not 
know. And that beingso the house had no occasion 
to decide any thing on that fourth question. There 
seems to have been no allusion to it in the argument, 
and [ think no one of the lords makes any reference 
toit. Ithink that Bonomi v. Backhouse does decide 
that there is no causeof action until there is actual 
damage sustained, and does decide that the Court of 
Exchequer erred when in Nicklin v. Williams, 10 Ex. 
259, they said that there was an injury to the right as 
soon as the support was rendered insufficient, though 
no damage had occurred. But Ido not think that it 
at all follows from this that the act of removing the 
minerals to such an extent as to make the support in- 
sufficient is an innocent act rendered wrongful by the 
subsequent damage. That would be a great anomaly, 
for I think there is no other instance in our Jaw where 
an action lies in consequence of damage against a per- 
son doing an innocent act. There are many where no 
action lies against the doer of an improper act, unless 
and until damage accrues. One is alluded to by Lord 
Cranworth. The cause of action against the speaker 
of words not actionable per se consistsin the speaking 
of the words and the damage. It was therefore held 
in Littleboy v. Wright, 1 Lev. 69; 1 Sid. 95, on error 
from the Palace Court, thatan inferior court had no 
jurisdiction over an action for calling the plaintiffa 
whore, whereby the plaintiff lost her marriage, unless 
both the speaking of the words and the loss of the 
marriage were averred and shown to have occurred 
within the jurisdiction. But the cause of action was 
as much the speaking of the words as the damage. It 
is quite clear, that ifthe words were spoken under 
such circumstances as to be privileged, no amount of 
damage could give rise to an action. Sowhere aman 
beats another’s servant, no action arises to the master 
until there is damage by the loss of the service, but no 
amount of damage would give the master an action if 
the beating was justifiable. Andif aman in breach of 
the duty to take reasonable care in the management 
of a horse in a public street gallops along it, no action 
lies except at the instance of a person who has suffered 
damage. But no amount of damage will give a cause 
of action against the owner of the horse unlessa 
breach of duty is shown. And I think that there isa 
duty in the owner of land on which his neighbor’s 
land rests to respect it, and take care that he does not 
injure that support. This issubject to many qualifi- 


cations, some of which were considered in Birming- 
ham v. Allen, 6 Ch. Div. 284; 37 L. T. Rep. (N. S.) 207. 
All I think that is reall decided in Bonomi v. Back- 
wouse, at least in this house, is that where there isa 





breach of duty, followed by damage, there isa cause 
of action; and that until there is damage there is no 
more cause of action for the breach of duty than there 
would bein a person who saw the breach of duty in 
the reckless rider of a horse, but was not damaged, 
though in peril. Littledale, J., said in Hodsoll y. Stal- 
lebras, 11 A. & E. 301, speaking of an action by a mas- 
ter for beating his servant per quod servitium amisit: 
“Ttisargued thata fresh action might be brought 
from time to time, but that is not so, the action being 
founded not upon the damage only, but upon the un- 
lawful act and the damage. Without the special dam- 
age, this action would not be maintainable at the 
plaintiff's suit. A fresh action could not be brought 
unless there were both a new unlawful act, and fresh 
damage.” This, I think, indicates the real principle. 
No authority was cited on the argument against this, 
except a dictum of North, C. J., in the report of Lord 
Townshend v. Hughes, 2 Mod. 151, where he is reported 
to have said: ‘This is acivil action, brought by the 
plaintiff for words spoken of him, whichif they are 
in their own nature actionable, the jury ought to con- 
sider the damage which the party may sustain, but if 
a particular averment of special damage makes them 
actionable, then the jury are only to consider such 
damages as are already sustained, and not such as may 
happenin future, because for such the plaintiff may 
have a new action. North, C. J., wasa great lawyer, 
and though at the moment engaged in maintaining 
what seems a very bad cause, no dictum of his is to be 
slighted. But this, if he did say it, was utterly irrele- 
vant, for his opinion was that the words spoken were 
actionable, without any special damage, such in the 
case before him being neither averred nor proved. I 
cannot therefore attach much weight tothis dictum, 
and it has never, I think, been acted upon. I come 
therefore to the conclusion that the opinion of the ma- 
jority in Lamb v. Walker was the better opinion. I 
should say that I take a very different view of White- 
house v. Fellows,4L. T. Rep. (N. 8.) 177; 10 C. B. (N. 
S.), 765, from that taken by Brett, M. R. I think that 
was an action for maintaining a nuisance, which from 
time to time caused fresh damage. What Williams, J., 
there saysis: ‘* The true answer to this objection, as 
it seems to me, is that no fresh cause of action arises 
from each fresh damage, but that where there is not 
only a fresh damage, but a continuance of the cause 
of damage, such continuance of the wrongful act 
which caused the damage constitutes a fresh cause of 
action.’’ This was how the Court of Error in Ireland 
understood that case in Devery v. Grand Canal Co., 9 
Ir. Rep. C. L. 194. So understanding it and approv- 
ing of it, Palles, C. B., in that case gave judgment for 
the plaintiff. How that case isin any way in conflict 
in principle with Nicklin v. Williams I am unable to 
perceive. Bowen, L. J., says, ‘“‘that applying the rea- 
soning in Whitehouse v. Fellowes, it seems to me 
that there has really been not merely an original 
excavation or act done, but a continual with- 
drawal of support.”” If I could take that view 
of the facts, I should agree in the eonclusion. 
But I cannot take that view of the facts. One conse- 
quence of doing so would be that where the owner in 
fee of a seam of coal worked it out, and died leaving 
it inthis state, the heirof the land in which the 
worked-out seam lay would be liable to an action for 
continuing a nuisance. Surely the facts cannot be 
such as would produce that effect. And unless they 
are [ do not think that they can make the defendant 
responsible on this ground. [I therefore think that the 
order appealed against should be reversed, and the 
judgment of the 18th of December, 1883, restored. 
Lorp BRAMWELL. My Lords: Laying down gen- 
eral propositions is attended with the same danger as 
giving definitions. Some necessary qualification or 
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exception is generally omitted. Moreover such propo- 
sitions are often and justly called obiter. With these 
fears before my eyes I shall nevertheless venture on 
some abstract propositions. It isa rule that when a 
thing directly wrongful in itself is done toa man, in 
itself a cause of action, he must, if he sues in respect 
ofit, do soonce and forall. Asif he is beaten or 
wounded, if he sues he must sue for all his damage, 
past, present, and future, certain and contingent. He 
cannot maintain an action for a broken arm, and sub- 
sequently for a broken rib, though he did not know 
of it when he commenced his first action. But if he 
sustained two injuries from a blow, one to his person, 
another to his property, as for instance, damage toa 
watch, there is no doubt that he could maintain two 
actions in respect of theone blow. I may apply the 
test I mentioned in the argument. If he became 
bankrupt, the right in respect of the watch would vest 
in his trustee; that for damage to his person would 
remain in him. I have put the case of a trespass. The 
same would be true of an action for consequentia, 
damages. A man slandered or libelled by words ac. 
tionable in themselves must sue, if at all, for all his 
damage in one action. Probably if he sustained spec- 
ial damage, as that he lost acontract through being 
charged with theft, he might maintain one action for 
the actionable slander, another for the personal loss— 
certainly if the case of Littleboy v. Wright, 1 Sid. 95; 1 
Lev. 69, is right. But it is not necessary to decide 
this. [now come to the case of where the wrong is 
not actionable in itself, is only an injuria, but causes a 
damnum. Suchathing may be. A _ bargain between 
A. and B. that B. should call C. aswindler would be 
unlawiul, though neither actionable nor indictable, 
except perhaps as a conspiracy. But it would not be 
enforceable, though the bargain was made out of the 
jurisdiction, and so not indictable. In such a case it 
would seem that asthe action was only maintainable 
in respect of the damage, or not maintainable till the 
damage, an action should lie every time a damage ac- 
crued from the wrongful act. For example, A. says 
to B. that C. is a swindler, B. refuses to enter into a 
contract with C., C. has a cause of action against A.; 
D., who was present and heard it, also refuses to make 
such a contract: surely another action would lie. And 
so one would think if B. subsequently refuses another 
contract. Of course one can see that frauds might be 
practiced. Sothey may in any state of law. But I 
cannot see why the second action would not be main- 
tainable if the second loss was traced to the speaking. 
And perhaps one might apply the same test. Would 
not the first right of action pass to the trustees of C. if 
he became bankrupt? If the second loss was after the 
bankrupt’s discharge, it would not. There is still 
another class of cases to be considered, viz., those 
where the act causing damage is notin itself wrong- 
ful. No easiercase can be taken than the above- 
ground case of an excavation, whereby an adjoining 
owner's soilis let down. It cannot be said that the 
act of excavation is unlawful. A contract to do it 
could be enforced. No injunction against it could be 
obtained unless injury was imminent and certain. 
What would be the rights of the person damaged in 
suchacase? I thinkthe former reasoning would ap- 
ply. If there was an excavation 100 yards long, and 
fifty feet of the neighboring soil fell in, the right of 
action would be in respect of those fifty feet, and not 
only in respect of what had fallen in, but what would 
in future fall in along the fifty feet. But if afterward 
the other fifty feet fell in, there would bea fresh cause 
of action. Surely this must be so. If ten feet at one 
end fell in, and afterward ten feet at the other, it 


would be impossible to say that there would not be 
two causes of action. 
sides ofa square, the same consequences. 


If the excavation was on two 
The at- 








torney-general denied this, and was driven to do so. 
But suppose A. owned the adjoining property on one 
side, and B. that which was at right angles to it, there 
must then be two causes of action. Now apply this 
reasoning to the present case. There are by the ad- 
mission of the parties two separate and distinct dam- 
ages caused to the plaintiff by the acts, including in 
that word omissions, of the defendants. One a re- 
moval of coal and non-providing of supports, which 
caused a subsidence in 1868. A cause of action ac- 
crued then. Another cause of action is the removal of 
coal, including perhaps the coal which caused the first 
subsidence, but doubtless also a removal of coal ex- 
tending to a greater distance, and not immediately 
under the plaintiff's land, and the non-providing 
against the consequences, which when the adjoining 
owner to the defendants removed his coal, as he law- 
fully might (though I think that immaterial), caused 
a creep in the defendants’ land, which in time caused 
the further subsidence. I think this gives a second 
cause of action. I think therefore that the judgment 
was right. It seems to me not to matter that the sub- 
sidence was of the same spot, nor that the immediate 
cause of the second subsidence was the non-existence 
of coal underneath that spot. Two damages have 
been occasioned to the plaintiff, one directly and im- 
mediately by the removal of the coal under his sur- 
face; the other by that and removal of other coal, and 
consequent creeping and further subsidence. The at- 
torney-general, as I have said, denied that there could 
be two causes of action if two different parts of the 
plaintiff's land subsided at two different times. But 
surely there must be. Suppose the two pieces be- 
longed to different owners, as I have suggested. Of 
course one can see the danger and inconvenience that 
willfollow. This damage accrues many years after 
the defendants’ act which has caused it. If my rea- 
soning is right, many years hence there might be a 
further action from some further subsidence. But the 
inconvenience isas great the other way. Forif the 
defendants are right, it follows that on the least sub- 
sidence happening a cause of action accrues once and 
forall, the statute of limitations begins to run, and 
the person injured must bring his action, and claim 
and recover for all damage actual, possible, or con- 
tingent forall time. Asto the authorities, Bonomi v. 
Backhouse seems clearly in the plaintiff's favor. In- 
deed I have thought of limiting my judgment to the 
following remark on it. It decided that the excava- 
tion of the coal was not wrongful, and that the cause 
of action accrued when the damage arose. The dam- 
age now complained of arose at the last subsidence. 
That subsidence was no part of orcontinuance of the 
former subsidence, therefore no cause of action in re- 
spect of it arose till it happened. 

Lorp FirzGerRALD. My Lords: The real, though 
not the formal, question for your lordships’ determi- 
nation is whether Lamb v. Walker, ubi supra, was cor- 
rectly decided. Lord Blackburn rightly deals with 
this appeal inthe same light asif it was an appeal 
from Lamb v. Walker. I do not propose to follow him 
in his instructive examination of that case and Back- 
house v. Bonomi, ubi supra, and his criticisms on those 
cases, but I think that we may deduce from the au- 
thorities some propositions as now settled in law, and 
applicable to the circumstances of the appeal now be- 
fore your lordships’ house, and to similar cases. I 
proceed to state those propositions, though in doing 
so I am conscious of the danger pointed out by Lord 
Bramwell. (1) That the owner of the surface hasa 
natural and legal right to the undisturbed enjoyment 
of that surface in the absence of any binding agree- 
ment to the contray. (2) That the owner of the sub- 
jacent minerals may excavate and remove them to the 
utmost extent, but should exercise that right so as 
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not to disturb the lawful enjoyment of the owner of 
the surface. (3) That the excavation and removal of 
the minerals do not per se constitute any actionable 
invasion of the right of the ownerof the surface, 
although subsequent events show that no adequate 
supports have been left to sustain the surface. (4) 
But that when, in consequence of not leaving or pro- 
viding sufficient supports, a disturbance of the sur- 
face takes place, that disturbance is an invasion of the 
rights of the owner of the surface, and constitutes his 
cause of action. The foundation of the plaintiff's ac- 
tion then seems to be, that although the excavations 
of the minerals were acts by the defendants in the 
lawful enjoyment of their own property, yet when 
subsequently damage arose therefrom to the plaintiff 
in the enjoyment of his property, the defendants be- 
came responsible. For although the law encour- 
ages a man to the free use of his own property, yet if 
in doing a lawful thing in the enjoyment of that prop- 
erty he occasions damage to his neighbor which might 
have been avoided, he will be answerable for that 
damage whenever it occurs. Nowas to the cause of 
action in 1868, there is no doubt that the mere exca- 
vation prior to or in 1868 was legitimate, and not of 
itself alone the foundation of any right of action; but 
when the subsidence of that year took place, and 
caused damage to the plaintiff's houses, then the de- 
fendants became liable to make good that loss, because 
though their acts were in the lawful use of their own 
property, yet the injurious consequences to the plain- 
tiff might have been avoided. It is the disturbance 
then, when it arises, that is the cause of action, and 
not the prior legitimate act of the owners of the min- 
erals in the lawful enjoyment of their own property. 
But although this be true, yet still the question which 
arose in Lamb v. Walker, ubi supra, and was not ex- 
pressly decided by this house in Backhouse v. Bonomi, 
ubi supra, remains now to be considered and finally 
decided. There was a subsidence in 1868 causing spec- 
ial damage, giving the plaintiff a cause of action, and 
in respect of that damage he accepted compensation, 
which it seems agreed, is equivalent to a recovery of 
damages in an action if such action had then been in- 
stituted. In 1882 a fresh and distinct subsidence took 
place, causing special damage to the plaintiff. It was 
admitted before your lordships, ‘‘that after the par- 
tial subsidence in 1868 the strata remained practically 
quiescent until the working of the coal in the next ad- 
joining land by the owner thereof in the year 1881, 
which working caused acreep anda further subsid- 
ence.”” And further, “that if the owner of the ad- 
joining land had not worked his coul there would have 
been no further subsidence, and that if the coal under 
the respondent's land had not been taken out, orif 
the appellants had left sufficient support under the re- 
spondent’s land, then the working of the adjoining 
owner would have done noharm.” It will be ob- 
served on these admissions that the partial subsidence 
of 1868 had practically ceased, and that a fresh creep 
and subsidence took place in 1882, which would not 
have taken place if the defendants had left sufficient 
natural support under the plaintiffs’ land, or we may 
add, had substituted adequate artificial support. There 
can be no doubt that though there has been no act of 
commission by the defendants since the completion of 
the excavation of 1868, yet if there had been no sub- 
sidence causing damage to the plaintiff prior to that of 
1882, the present action could be maintained; but it is 
alleged that as the plaintiff had a complete cause of 
action in 1868, arising from the prior excavation and 
the subsidence of 1868, the statute of limitations then 
began to operate, and has barred the present action. It 
was further argued that in 1868 the plaintiff could and 
ought to have insisted on recovering once and for all 








any damage that might arise prospectively from the 
excavation of 1868, according tothe rule of law, which 
in order to prevent a multiplicity of actions, provides 
that damages resulting from one and the same cause 
of action must be assessed and recovered once and for 
all. That rule was applied by the majority of the 
court in Lamb v. Walker, and is not controverted. It 
is not inflexible, and admits of exceptions. We have 
to consider what was the cause of action in 1868, and 
whether the cause of action of 1882 is one and the 
same cause of action as that of 1868. If it is so, then 
the defendants are entitled to succeed on the defense 
of the statute of limitations. This appeal representsa 
class of cases peculiar and exceptional, to meet which, 
and to avoid grave inconvenience, if not injustice, our 
flexible common law has somewhat moulded itself. I 
deprecate discussing some of the arguments addressed 
tous, which seemed to me to be too fine, such as, for 
instance, whether the original act of the defendants 
was ‘innocent ”’ or ‘‘ perfectly innocent.’’ The ques- 
tion here is not whether the original act of the defend- 
ants was ‘‘innocent,’? but whether they have oc- 
casioned damage to the plaintiff without any inevi- 
table necessity. I am of opinion that Cockburn, C. J., 
in the case of Lamb v. Walker, and the Court of Ap- 
peal in the case before us, were respectively right in 
resting on Backhouse v. Bonomi, and deducing from 
ita principle which goversthe question. Backhouse 
v. Bonomi is not satisfactorily reported. We gather 
from the report in your lordships’ house with 
some difficulty what was actually decided. Mr. Man- 
isty in his argument in that case at your lordships’ 
bar putsit thus: ‘*‘The act done wasa perfectly in- 
nocent act at the time it was done; the argument on 
the other side is, that it must be treated as having 
been injurious, because it might afterward become.so. 
If the action had been brought when the act was first 
done, the answer would have been that the defendant 
had a right to do the act, and that no damage had been 
oceasioned.’’ Lord Westbury says: ‘‘I think it is 
abundantly clear, both on principle and authority, 
that when the enjoyment of the house is interfered 
with by the actual occurrence of the mischief, the 
cause of action then arises, and the action may then 
be maintained.’”’ And Lord Cranworth adds: “It 
has been supposed that the right of the party whose 
land has been interfered with is a right to what is 
called the pillars or the support. In truth his right is 
to the ordinary enjoyment of his land, and until that 
ordinary enjoyment is interfered with he has nothing 
of which tocomplain. That seems the principle on 
which the case ought to be disposed of.’’ It seems to 
me that Backhouse v. Bonomi did decide that the re- 
moval of the subjacent strata was an act (I will not 
say an innocent act) done in the legitimate exercise of 
ordinary ownership, which per se gave no right of ac- 
tion to the owner of the surface, and that the latter 
had no right of action until his enjoyment of the sur- 
face was actually disturbed. The disturbance then 
constituted hisright of action. There was a com- 
plete cause of action in 1868, in respect of which com- 
pensation was given, but there was a liability to 
further disturbance. Thedefendants permitted this 
state of things to continue without taking any steps 
to prevent the occurrence of any future injury. A 
fresh subsidence took place, causing a new and further 
disturbance of the plaintiff's enjoyment, which gave 
him a new and distinct cause of action. If this view 
is correct, then it follows that the cause of action now 
insisted on by the plaintiff is nut the same cause of 
action as that of 1868, but isin point of law, as it is 
physically,a new and independent cause of action 
arising in 1882, to which the defense of the statute of 
limitations is not applicable. The necessary conclu- 
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sion is, that Lamb v. Walker was not correctly decided, 
and that the able reasoning of Cockburn, C. J., in 
that case ought to have prevailed. 
Order appealed from affirmed, and appeal dismissed 
with costs. 
CRIMINAL LAW — POLYGAMY — EVIDENCE—ED- 
MUNDS LAW. 


SUPREME COURT OF ARIZONA, JUNE 8, 1886, 





UNITED STATES vy. TENNEY. 

It is competent to prove a polygamous marriage by admis- 
sions by the defendant of the fact, and by evidence that 
defendant openly and notoriously lived with the women 
alleged, claiming them as his wives. 

Proof that defendant, with the women alleged, lived together 
in another Territory, he claiming them as his wives, is 
competent as tending to show the relations of the parties, 
if sustained by proof of marriage or cohabitation in this 
Territory. 

By the laws of Arizona a marriage may be established by con- 
tract between the parties, without ceremony, and proof of 
such a marriage will sustain the charge. 

A valid marriage existing, a valid marriage with another wife 
cannot be contracted; but a polygamous marriage may 
be, and such are the marriages that the Edmunds law 
aims to suppress. Knowledge by second wife of former 
existing marriage, though vitiating second marriage, does 
not make it any less a polygamous marriage. 

oes from Yavapai. The facts are stated in the 
41 opinion. 


J. A. Rush and J. C. Herndon, for defendants and 
appellants. 


J. A. Zabriskie and A. L. Rouse, for plaintiff and 
appellee. 


SuHIetps, C. J. In 1882 the Congress of the United 
States passed an act to amend section 5352 of the Re- 
vised Statutes of the United States in refereuce to 
polygamy, and for other purposes. This is the ‘ Ed- 
munds law,”’ so called. Section 1 provides that “every 
person who hasa husband or wife living, who in a 
Territory or other place over which the United States 
have exclusive jurisdiction, hereafter marries another, 
whether married or single; and any man who hereafter 
simultaneously, or on the same day marries more than 
one woman, in a Territory or other place over which 
the United States have exclusive jurisdiction—is 
guilty of polygamy,’’ and shall be punished as therein 
stated. In section 3 of the act it is provided “‘ that if 
any male person, in a Territory or other place over 
which the United States have exclusive jurisdic- 
tion, hereafter cohabits with more than one woman, 
he shall be deemed guilty of a misdemeanor,” and on 
conviction thereof shall be punished in the manner 
provided. 

The defendant, Ammon M. Tenney, was indicted 
under this law in the Third Judicial District Court of 
Arizona, at Prescott, in said Territory. On trial be- 
fore a jury he was convicted of the crime of polygamy. 
He brings the case to this court, alleging errors in the 
rulings and instructions of the court bclow, and also 
defects in the indictment. We will consider the ob- 
jections in the order we deem most convenient. 

(Omitting a question of pleading.] 

2. Objection is next made to the mode of proof of 
the marriage of defendant to Ann ElizaTenney. This 
marriage was proven by the admissions of the defend- 
ant, often andapparently deliberately made, that he 
was married to such person, in the county of Apache, 
at the time named in the indictment; and also by 
testimony showing that the defendant thereafter 








openly and notoriously lived with the two women 
named as his wives, in Apache county, and claimed 
them as such. In this connection it is proper to state 
that it was admitted the defendant was married to his 
first wife, Auna, in Utah, some years previous to his 
claimed marriage with Ann Eliza, in Arizona. Onthe 
argument, we are urged to say that the proof of mar- 
riage just referred to was not sufficient proof thereof, 
and that therefore there was no legal marriage shown 
to have taken place with Ann Eliza; from which, it 
was argued, it would follow that the defendant was im- 
properly convicted of polygamy. Weare of the opinion 
that the proof given was competent and admissible 
evidence of a marriage to Ann Eliza Tenney, as 
charged. Its weight of course was for the jury. The 
jury regarded it as satisfactory proof of the marriage, 
and we have no doubt it was sufficient aud proper 
evidence upon which they could find that fact. 

The case of Miles v. U.S., 103 U. 8. 304, disposes of 
the questions raised here adversely to the defendant. 
In that case, which was a prosecution for bigamy, the 
trial judge charged the jury that the declarations of 
the accused that he was married were evidence that 
the jury might consider as tending to prove an actual 
marriage; and further that such marriage, the same 
as any other fact, might be proven by the admissions 
of the defendant, or by circumstantial evidence, and 
that it was not necessary to prove it by witnesses who 
were present at the ceremony. In commenting on 
this charge the Supreme Court of the United States in 
its opinion says: “ We are of opinion that the District 
Court committed no error in admitting such declara- 
tions, or in its charge to the jury concerning them.” 
This is directly in point here, and decisive of the ques- 
tions raised; nor does proof of a second or subsequent 
marriage, as intimated by counsel, differ from proof of 
a first one. The same kind of evidence is admissible 
in each case. 3 Greenl. Ev., § 205. 

If in addition to these authorities, reasons were nec- 
essary to be stated in support of our decisions on this 
branch of the case, such are not wanting, and 
springing too from the very nature of the ques- 
tion discussed. Some of these reasons have been 
stated by the courts. The Supreme Court of Utah, 
considering a prosecution under the Edmunds law, 
says: ‘‘Itis now a part of the history of this Territory 
that in cases of this character nearly all of the wit- 
nesses upon whom the government has to depend to 
make out its case are unwilling witnesses. They are 
generally members of the different households of the 
defendant, under his influence, and also subject to a 
powerful church pressure to compel them to shield 
the accused.’’ U.S. v. Sncw,9 Pac. Rep. 686. Such 
difficulties are not confined to Utah alone. Similar 
embarrassments are met everywhere that this law is 
undertaken to be enforced. Again, in this Territory, 
no ceremony of marriage is required. If a man and 
woman presently agree to take each Other as husband 
and wife, and from that time live together prefessedly 
in that relation, such is a valid marriage here, even 
though there should be a total absence of all ceremony. 
These reasons, and the law as laid down by the high- 
est tribunalin the country, induce us to reject the 
argument urged upon us that we should require in this 
class of cases the highest evidence of marriage, and to 
hold, as we do, that marriage may be proven by the 
admissions of the accused, where they appear to be 
freely and deliberately made, as in this case, or may 
be proved by circumstances satisfying a jury of such 
fact. In this case the marriage of the defendant with 
Ann Eliza Tenney was proven both by the admissions 
of the defendant, and by other facts and circumstances 
independent of such admissions. We have already 
said such proof wasjcompetent and sufficient. 

3. It is next assigned fur error that the court ad- 
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mitted proof of certain facts occurring in Utah sev- 
eral years prior to the finding of the indictment. Ac- 
cording to such testimony the defendant stated at 
such time, and in Utah, that he was then living with 
the two women named as his wives; and some proof, 
aside from his statement, was put in, tending to show 
he did cohabit with both the women in that territory. 
This subject however was first opened up and gone into 
by the defendant himself, presumably for the purpose 
of disputing the theory of the prosecution that he was 
married to Ann Eliza in Arizona. Such being the 
fact, he has no ground of complaint in this regard. 
The subject being thus open, the prosecution had an 
undoubted right to put inquiries and ascertain facts, 
with reference thereto. But aside from this view, and 
not desiring to put our opinion entirely on that 
ground, the testimony was clearly competent and ad- 
missible under the third count of the indictment. If 
material and competent under either count at the 
time it was given, it was right to receive it, and it 
could not properly have been excluded. There was 
no error here. 

We next consider the errors alleged to have been 

‘committed by the district judge in his charge. These 
are the principal grounds relied upon for a reversal, 
and we have therefore considered them with great 
care. There are isolated sentences in the charge that 
were selected and pressed upon our attention at the 
hearing, and as to the correctness of which, as so pre- 
sented, we then had some doubts. A more careful ex- 
amination of the entire charge however has convinced 
us that itis correct in law, and that taken as a whole, 
and so read and considered, there is nothing in it of 
which the defendant can complain as presenting the 
case unfairly to the jury. The real issues upon which 
the jury were to pass were clearly stated, and the rules 
that must govern in the consideration of the case, so 
as to avoid a decision from mistake, passion or preju- 
dice, were well laid down. 

Two objections however are made to the instruc- 
tion. Itis said, in the first place, that the district 
judge improperly followed a rule of evidence as to 
proof of marriage found in the statutes of Arizona; 
and next, that the charge left the jury at liberty to 
find the marriage of the defendant to Ann Eliza Ten- 
ney in Arizona from facts indicating his marriage to 
her years before in Utah. We will consider these ob- 
jections separately. 

The statutes of Arizona referred to provide that ina 
prosecution for bigamy it shall not be necessary to prove 
either marriage by the register or certificate thereof, 
or other record evidence, but the same may be proved 
by such evidence as is admissible to prove a marriage 
in other cases. In his charge the district judge re- 
ferred to this statute, and said that in this case no 
higher or further proof of the marriage of the defend- 
ant to Ann Eliza Tenney, in the Territory of Arizona, 
was required than that demanded by this statute. It 
is contended that this construction was erroneous for 
the reason that the statutes of Arizona had no appli- 
cation to this case, it being a prosecution for a viola- 
tion of the law of the United States, and not for a vio- 
lation of any law of the Territory of Arizona. It is 
true that this is a prosecution for a violation of a 
statute of the United States, but in such prosecutions 
it is not an unusual thing'to refer to the State or Ter- 
ritorial statutes in matters of practice and evidence. 
Clinton v. Englebrecht, 13 Wall. 454; Hornbuckle v. 
Toombs, 18 id. 652. 

But the rule of evidence prescribed by the Arizona 
statute does not differ from the rule fixed by the Su- 
preme Court of the United States in the Miles case as 
proper and sufficient evidence of marriage. The mar- 


riage laws of Arizona would govern as the proof of 


judge was correct—and we have already seen that it 
was—it is of no importance where he obtained the 
words with which he announced that principle— 
whether from the statutes of Arizona, the opinion of 
the Supreme Court of the United States, or elsewhere. 
The instruction was correct in principle, and that is 
what we are concerned most about. 

5. In the portion of the charge next claimed to be 
erroneous the court charged the jury in substance that 
even though the defendant had two wives inthe Ter- 
ritory of Utah, in violation of law, the fact that he 
had continued the same offense for many years, it 
being a continuous offense, would be no defense for 
him to make against this prosecution. It is urged 
that this instruction authorized the jury to convict the 
defendant of the crime of polygamy upon evidence 
satisfying them of the fact of defendant’s marriage to 
a second wife in the Territory of Utah, and also that 
the expression, ‘‘ it being a continuous offense,’ was a 
direction forthe jury to find the defendant guilty 
upon the theory that if he married in Utah, and 
brought his polygamous wife with him into the Terri- 
tory of Arizona, he would thus renew his marriage 
contract in this Territory, so as to make him liable to 
a prosecution for polygamy, the same as though the 
marriage had taken place within this Territory. This 
is the argument made. While the instruction may be 
somewhat ambiguous, we think the criticism made 
upon it unfair, and a forced one. The court in this 
instruction had reference to the question of unlawful 
cohabitation alone, and to the proof which was in the 
case showing the defendant guilty of that offense in 
Utah. 

To the proof against the defendant under the third 
count, tending to prove him guilty of that particular 
crime, it would be no defense for him to say he had 
been guilty of the similar crime in Utah. The court 
did not intend to say, and did not say, that if the de- 
fendant was actually married to his second wife in 
Utah, it would not be a defense to urge that fact in 
this prosecution tothe charge of polygamy. That this 
is so is made clear from the balance of the charge, por- 
tions of which we quote. He says: ‘‘ In this case the 
question of marriage is directly involved, and that 
perhaps is the most proper starting point forjyour con 
sideration.’”’ Then follows a very full and accurate 
definition of marriage, and the proof necessary to be 
adduced in support thereof. After that the court pro- 
ceeds: ** The next proposition involved is when must 
the defendant, and where must the defendant, have 
committed this offense, in order to make him liable 
under the indictment that is here brought against 
him? He must have committed the offense within the 
Third Judicial district, consisting of the couuties of 
Mohave, Yavapai and Apache, of the Territory of Ari- 
zona, since the passage of this law that has been read 
in your hearing.” And again: ‘‘ No matter what the 
defendant and his wives’ relation may have been in 
Utah,in NewMexico, or anywhere else,if within the last 
two years, in the Territory of Arizona, they renewed 
their agreement, and within the time, and within the 
district named, made this contract between themselves 
to live together as man and wife, and he introduced 
and recognized them as such, I charge you that he is 
guilty, as charged in the first count of the indictment, 
of the crime of polygany. These facts, gentlemen, 
must be proven to you beyond a reasonable doubt. It 
is not for the court to say how they will be proven, 
but as I said before, it must be from the evidence in 
the case.” 

This instruction repeats in other language the one 
just quoted, and to which objection was especially 
made, on the ground alleged that it permitted the jury 
to convict of polygamy on evidence of a marriage in 
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there is no sort of doubt as to what was meant; and 
that meaning, clear from the charge as a whole, is that 
even though he did have sexual intercourse with his 
second wife in Utah before his marriage to her under 
a promise or agreement of marriage, and this promise 
or agreement resulted in a marriage in Arizona, under 
which he lives with her, he would be guilty. Whether 
they “renewed ”’ their agreemené to become man and 
wife is of course of no importance. Did they actually 
marry here in Arizona? That was the question, and 
that question was fully and fairly submitted. It will 
not do to take a single expression like this one—“ re- 
newed their agreement’’—and consider it alone and 
by itself. The whole charge must be taken together. 
Looking atit in this way, we repeat the charge was 
correct, as the quotations we make show, and the ex- 
pressions referred to above could not have misled the 
jury. But the judge, even in this, states the meaning 
of the expressions, and it is that the defendant and his 
second wife must have, “in the district named, made 
this contract to live together as man and wife,’’ and 
defendant must have treated her as such. 

The court at further length, at the request of coun- 
sel for the defendant, instructed the jury as follows: 
**Even though the defendant married a second wife 
while his first wife was living, and without having ub- 
tained a divorce from his said first wife, yet the jury 
cannot find the defendant guilty of polygamy, as 
charged in the first count of the indictment, unless 
you further find that said second marrriage was con- 
tracted within thesaid Third Judicial District of the 
Territory of Arizona.”’ In giving this instruction, the 
court said: ‘‘I charge you,and I have charged you, 
that the offense must be committed in this judicial 
district, and within the time spoken of since the pas- 
sage Of this law.” 

The court gave a further request asked by defend- 
ant's counsel, as follows: “To find the defendant 
guilty in the first count of the indictment, it is neces- 
sary that you must find from the evidence that the de- 
fendant entered into acontract of marriage with Eliza 
Tenney in the Territory of Arizona, which would have 
been avalid marriage according to the laws of Arizona 
Territory if the former marriage had not been subsist- 
ing.’’ 

A further request on the part of the defendant was 
given, as follows: ‘To find the defendant guilty under 
any of the counts in the indictments, the jury must 
find from the evidence that the offense charged was 
committed between the 22d day of March, 1882, and 
the finding and presentation of this indictment.” 

Again, at the request of defendant’s counsel, the 
judge instructed the jury as follows: ‘“‘The jury are 
instructed that marriage, within the purview of law 
upon which the two first counts of the indictment 
were founded, is defined to be a contract between a 
man and woman, by which they agree, each with the 
other, that they will assume the marital relations and 
live together as husband and wife.” 

Again, the court, on the further request of counsel 
for the defendant, instructed the jury as follows: 
‘The jury are instructed that evidence tending to 
show cohabitation prior to March 22, 1882, does not 
raise any presumption from which either marriage or 
cohabitation can be inferred in this case.”’ 

The court, in giving this instruction, followed it up 
by a statement, as follows: ‘I stated at the time that 
evidence was offered, and drawn out by the defense, 
that italone, even if you believed and are satisfied 
that they did cohabit and live together, would not of 
itself be sufficient to warrant a verdict of guilty. It 
was admitted, and only admitted, to be considered 
with the other facts and circumstances of the case 
bearing upon the relations existing hetween these par- 
ties, and to enable the jury to determine and decide 





on the other facts in the case that bear upon the ques- 
tion of reputation. I charge you that in a case of this 
kind, thatif the only evidence of the existence of a 
marriage relation between the parties was that of rep- 
utation, it would not be of itself sufficient, but it is 
competent evidence to consider in connection with 
the other facts in the case, to enable you to arrive at 
the verdict.” 

These rather extended quotations from the charge 
of the district judge to the jury are made because of 
the able and earnest argument of counsel in behalf of 
the defense, that the instructions Jeft the jury at lib- 
erty to convict the defendant of the crime of poly- 
gamy upon proof of aclaimed marriage in the Terri- 
tory of Utah, and upon proof of unlawful cohabitation 
alone, and without proof of marriage here. These 
quotations show the argument has no basis in fact to 
rest upon. From the whole charge, taken together, we 
are satisfied that the jury could not have misunder- 
stood the issues that were submitted to them, and that 
before they could possibly convict the defendant of 
the crime of polygamy under the first count of the in- 
dictment, they must be satisfied that the marriage 
with Ann Eliza was entered into within the Third 
Judicial District of the Territory of Arizona. Indeed 
there was no proof in the case from which it could be 
seriously urged that the defendant was married to 
Ann Eliza in Utah. There seems to have been no 
statement made by him of sufficient definiteness to 
show such marriage. In this regard the case is differ- 
ent from his statements as to his marriage in Arizona. 
These were distinctly and deliberately made, and in 
connection with the proof of cohabitation, were suffi- 
cient evidence of marriage in Arizona. 

6. Noticing the further objection made to the in- 
struction that it too harshly criticised the offense of 
polygamy and bigamy, we refer to a somewhat similar 
instruction, and in a similar case, in Reynolds v. U.S., 
98 U. S. 145, and which was held proper by the Su- 
preme Court of the United States. There the instruc- 
tion, speaking of the offenses named in this law, was 
as follows: “I think it is not improper, in the dis- 
charge of your duties in this case, that you should 
consider what are to be the consequences to the inno- 
cent victims of this delusion. As this contest goes on 
they multiply, and there are pure-minded women, 
and there are innocent children—innocent in sense, 
even beyond the degree of the innocence of childhood 
itself—these are to be the sufferers; and as jurors fail 
to do their duty, and as these come up in the Terri- 
tory of Utah, just so do these victims multiply, and 
spread themselves over the land.” 

Before leaving this branch of the case, and in con- 
nection with the objections considered, we call atten- 
tion to one or two facts of importance. We are not 
asked to reverse this judgment upon the ground that 
there was not proof sufficient to go to the jury, and 
upon which they might fairly and honestly have found 
the defendant guilty of polygamy because of having 
married the said Ann Elizain the Territory of Ari- 
zona, and at such time as to render him liable toa 
prosecution under the provisions of the Fdmundslaw. 
No argument is addressed to us on that point, nor is 
any such claim made; neither could such a position 
be contended for in view of the testimony in the case. 
We are satisfied therefore that the jury must have un- 
derstood that the must find that there was a marriage 
between defendant and Ann Eliza, and that such 
marriage took place at the time named in the indict- 
ment, and within the Territory of Arizona. Nor is 
there any chance to say that the case was not fairly 
submitted to the jury by the court. 

At the request of counsel for the defendant the court 
instructed the jury “that this isacriminal prosecu- 
tion, and the defendant is presumed to be innocent, 
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and it devolves upon the prosecution to prove his 
guilt beyond a reasonable doubt; and the fact that 
the defendant has produced no witnesses to testify in 
his behalf should not be considered by the jury in de- 
ciding the case, but such decision must be based en- 
tirely upon the evidence before them.” 

Again, in response to a further request from coun- 
sel for the defendant, the court said tothe jury: ‘‘The 
law presumes the defendant innocent of the crime of 
which he is charged until he is proven guilty beyond 
a reasonable doubt by competent evidence, and if the 
evidence in this cause leaves upon the minds of the 
jury any reasonable doubt of the defendant’s guilt, the 
law makes it your duty to acquit him.” 

There are other portions of the charge which repeat 
at very great length, and over and over again, the cau- 
tion that the jury must not convict upon any other 
than such testimony as would satisfy them of the 
guilt of the defendant beyond a reasonable doubt, and 
what was meant by this expression was also explained 
tothe jury. In conclusion the court explained the 
charge that was madein the various counts, so that 
the jury must have understood perfectly the offense in 
each connt, and what proof would be necessary to sus- 
tain it, and what facts must be fonnd in order to con- 
vict. 

7. It remains to notice such other objections as were 
urged against the charge, mainly as to the effect of the 
principles announced therein. It is said in this regard 
that the defendant could not possibly have married 
Ann Eliza in Arizona in 1883, as he had married her 
long before in Utah. The error of this reasoning is 
that the facts do not warrant any such conclusion. 
We concede that if the defendant was married to Ann 
Eliza in Utah at the time it was claimed he had sexual 
relations with her there, and that such marital rela- 
tion continued uninterruptedly up to the time of his 
indictment, he could not have been convicted in this 
case of the crimeof polygamy. Under the statute of 
limitations this would be so, if for no other reason; 
but there is no proof of any such marriage, not even 
from the defendant himself, who did not see fit to go 
upon the stand and give testimony as to such mar- 
riage or any other facts. Besides the verdict of the 
jury is against this theory. There is some proof un- 
doubtedly that defendant had sexual relations with 
said Ann Elizain Utah, but in the absence of proof 
of even a polygamous marriage between them, and in 
the face of the fact established, and indeed admitted, 
that he was already married to one wife, and living 
with her, we must assume that his relations with Ann 
Eliza in Utah were those of an improper and meretri- 
cious sexual intimacy rather than marriage. It is 
probable that these relatious were under a promise of 
marriage some time in the future. That this intimacy 
subsequently, and in March, 1883, resulted in a polyg- 
amous marriage in Arizona—and this is the effect of the 
admissions of the defendant, proven in the case, and 
other evidence—could not have the effect of making a 
marriage between them in Utah. Undersuch circum- 
stances, his first wife still being alive, he would be liable 
to a prosecution for polygamy in this Territory. In such 
a prosecution, as was said by the district judge, he can- 
not be heard to say that he had improper relations 
with the same woman prior to such marriage, and 
elsewhere. The jury have found in this case, as we 
have heretofore said, that the marriage took place in 
Arizona, and not in Utah, and there was proof upon 
which they could so find; and they were distinctly 
told they must so find in order to convict under the 
first count. Is not the case on this branch perfectly 


clear, in the absence of improper testimony upon which 
such finding could rest? 

8. It is further objected that the marriage could not 
have taken place here or elsewhere, between the de- 





fendant and Ann Eliza, because both these parties 
knew that the defendant’s first wife was still living 
and cohabiting with him. Upon this point we agree 
with counsel that under no definition of marriage, as 
understood by Christian people—a union of one man 
with one woman for life—can these polygamous 
unions be looked upon as marriage. But counsel lose 
sight of the fact, which caused the enactment of the 
law in question, that there are such arrangements and 
unions under which a man takes to himself two, three 
or more women, and lives with them under a claim of 
marriage, These arrangements or unions are what 
the Edmunds law aims to punish and suppress. This 
was the kind of marriage meant by the district judge 
in his instruction touching the relation contracted and 
entered into in Arizona between the defendant and 
Ann Eliza Tenney. Such too is our meaning when 
we speak of the marriage between these parties. It iy 
not necessary, in order tomake out the offense, that 
the second marriage should be a valid one. Every 
bigamous or polygamous marriage is void, and it is 
the entering into the void marriage while a valid one 
is in existence that the law punishes. Regina v. 
Brown, 1 Car. & K. 144. Neither has knowledge of the 
fact that a prior wife was living any thing to do 
with the question. That knowledge usually exists, 
and it is one of the unfortunate consequences of the 
practice of polygamy. But for that reason shall the 
law be turned aside? Clearly not. It is an additional 
reason, upon the contrary, why it should inexorably 
punish. 

We have now considered all the questions urged 
against the conviction of the defendant in this case, 
and our conclusion is that the conviction was right, 
and must be affirmed. 

It is ordered according: . 

Barnes, J., concurs. 

PortTER, J., (dissenting). I dissent from the opin- 
ion of the majority of the court, as I think the de- 
fendant should only have been convicted under the 
second count of the indictment, charging a violation 
of the third section of the Edmunds act. The grorud 
upon which I dissent is that the higher offense was 
shown to be barred by the statute of limitations. It 
was abundantly proven that the defendant made such 
acknowledgment in Arizona of the two women being 
his wives as to constitute a marriage here, just the 
same as though twoceremonies has been performed; 
but that same proof, and by the same witnesses, 
showed that the same relations existed betwen the 
parties in Utah and in New Mexico at a time anterior 
to the open acknowledgments in this Territory, and a 
sufficient time to make the offense barred by the stat- 
ute of limitations. My opinion is that from the time 
defendant first took on these marriage relations, and 
held both these women out as his wives, the statute 
began torun. Suppose two ceremonies had been per- 
formed, either In Utah or in Arizona, could the de- 
fendant have been indicted after the statutory time 
had elapsed, though every day he declared them to the 
world to be his wives? Isthis a marriage every day, 
and can it be acontinuing offense? Emphatically, I 
say *‘No.”’ In view of this condition of things, the 
Edmunds act provided that cohabitation with more 
that one woman without marriages should be punish- 
able asa misdemeanor. The opinion of the majority 
of the court states that the proof only indicated a 
meretricious connection in Utah and New Mexico. I 
submit that the witnesses showed the same admis- 
sions, and the same general reputation of marriage 
and cohabiting, in each of the Territories as in Ari- 
zona, and therefore [ think it was as much a marriage 
there as here. Prosecutions and convictions for un- 
lawful cohabitation can be continuously made. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 








CARRIER--PASSENGER--DUTY TO CARRY SAFELY--BUR- 
DEN OF PROOF.— When a carrier has failed to convey its 
passengers safely the burden of proof is on the carrier 
to show that it has exercised requisite care and fore- 
sight. It may be said that the plaintiff is bound to 
establish by evidence all the material averments in his 
declaration, and as he has averred the defendant's 
negligence as the foundation of his action, the burden 
of proof is upon him to establish it. The proposition 
is most true when abstractly considered. And yet 
abstract propositions most usually mislead and per- 
plex the judgment when they are stated without ref- 
erence to the circumstances which justly modify their 
application. Let us consider the facts to which this 
prayer was applied. It was not controverted that the 
plaintiff had received an injury while travelling as a 
passenger on one of the defendant’s cars. Indeed the 
very terms of the prayer assume these facts; they do 
not ask that the jury are to find whether the plaintiff 
was injured, but proceeding on the basis that the in- 
jury had been inflicted, they seek to instruct the jury 
as to the rule by which they are to decide the question 
of negligence. They say that under these circum- 
stances the burden of proof is on the plaintiff. The 
contrary is established law of this State. It being the 
duty of the carrier to convey his passengers safely, so 
faras it can be done by human care and foresight, 
when he has failed to convey them safely, it is held 
that he must show that he has exercised all that care 
and foresight which were required of him by his con- 
tract withthem. In Stokes v. Saltonstall, 19 Pet. 181, 
where an action was brought by the plaintiff to re- 
cover damages for injuries received by his wife from 
the upsetting of a stage coach in which she was a pas- 
senger, the first instruction given by the court at nisi 
prius stated that the facts that the coach was upset 
and the plaintiff's wife injured were prima facie evi- 
dence that there was carelessness or negligence or 
want of skill on the part of the driver, and that they 
threw upon the defendant the burden of proving that 
the accident was not occasioned by the defendant's 
fault; this ruling was approved by the Supreme Court. 
In its opinion the court refers with approbation to 
Christie v. Griggs, 2 Camp. 79, where it was held that 
the plaintiff made a prima facie case by proving his 
going on the coach, the accident, and the damage he 
had suffered. Both of these cases have repeatedly re- 
ceived thesanction of the court. In Worthington v. 
B. & O. R. R. Co., 21 Md. 275, where an injury toa 
passenger was caused by the displacement of a switch 
on the railroad track, the court approves an instruc- 
tion to the jury to the following effect, as stated in the 
opinion: ‘“*That the injury to the plaintiff was pre- 
sumptive evidence of negligence on the part of the de- 
fendants, and it was incumbent on them to prove that 
they were not negligent in order to discharge them- 
selves from liability.” In B. & O. R. R. Co .v. State, 
use of Mahone, 63 Md., an action for negligent killing, 
the plaintiff's second prayer maintains that if the de- 
ceased was killed while occupying the relation of a 
passenger, the presumption was that the injury re- 
sulted from the negligence of the defendant, unless 
the defendant showed that the injury did not result 
from its negligence, or that it could have been 
avoided by ordinary care on the part of the deceased. 
And this court held that it was properly granted. The 
opinion of the court refers with approval to Christie 
v. Griggs, Stokes v. Saltonstall, Stockton v. Frey, 4 
Gill, 406; Carpue v. London & Brighton R. (o., 5 Q.B. 
749; 48 BE. C. L. R.; Skinner v. London R. Co.. Exch. 
786. In Carpue’s case Lord Denman ruled at nisi prius 
that the plaintiff proved a prima facie case of neg- 


ligence against defendants by showing that when the 
accident occurred the train and railway were exclu- 
sively under their managenent. A rule nisi for a new 
trial on the ground of misdirection having been ob- 
tained at the argument inthe King’s Bench, the emi- 
nent counsel for the defendant gave up the point. In 
Skinner’s case, where one railroad ran into another, 
and a passenger in the first train was injured by the 
accident, it was held that the fact of the accident was 
prima facie evidence of negligence on the part of the 
carrier. These citations show the state of the law in 
Maryland on the question presented by the fifth prayer 
of the defendant. We are aware that highly respecta- 
ble authorities elsewhere hold otherwise. But we are 
bound by our own decisions, and moreover they are 
agreeable to reason. Md. Ct. App., June 24, 1886. Bal- 
timore & Y. Turnpike Co. v. Leonhardt. Opinion by 
Bryan, J. 

CORPORATIONS—MORTGAGE OF CORPORATE PROP- 
ERTY—ALL STOCK OWNED BY ONE PERSON.—When all 
the stock of a private corporation is owned by one 
person, a mortgage executed by him creates a valid 
equitable lien on the property of the corporation, en- 
forceable against him and his representatives, and it 
is not necessary for the corporation as such to unite 
with him in the mortgage. We think the mortgage to 
Swift was good and operative to charge the property 
conveyed by it, irrespective of the attempted execu- ° 
tion by the company. Atthetime of its execution, 
Cruikshank had become the owner of all the stock of 
the company, and of all its property. From that mo- 
ment he might have renounced his rights under the 
act of incorporation, and might bave conducted the 
business as a private individual, without corporate 
formalities. Being then absolute proprietor in equity 
of all that belonged to a purely private enterprise, in 
which the public had no interest whatever, we know 
of no principle, on the ground of public policy or oth- 
erwise, requiring his act, in charging the property for 
the agreed indebtedness of the corporation to Swift, 
for loans to and claims against it, and for his stock in 
it sold to Cruikshank, to be denied efficacy because he 
had not then reorganized the company, and brought 
in other persons to help him to do that in a corporate 
way which we think, from the very nature of the 
business, he had a right to abandon entirely, and even 
the business if he chose. A man can certainly do what 
he pleases with his own property, if he does not 
thereby prejudice any of the rights of subsisting cred- 
itors. It does not appear that any existing creditors 
were injuriously affected thereby. The appellees be- 
came such afterward. It is true that the corporation, 
as such, united (whether effectually or not is immate- 
rial to discuss) with Cruikshank in the mortgage. 
Why it was thought necessary for it to do so we do 
not know. Its doing so bas certainly complicated the 
matter, and as we think, diverted the mind of the 
court below from the true and only equitable aspect 
ofthe case. If there had been no attempt on the part 
of the corporation to unite in the mortgage, and it had 
only been executed by Cruikshank, who was the sole 
owner of all the property mortgaged, how could it 
have been denied operation? And would not the per. 
sons who took stock from Cruikshank afterward, and 
participated in perpetuating the operations of the cor- 
poration, have held subject to the mortgage puton the 
effects of the corporation before they bought the 
stock? And with such mortgage of record, would not 
persons dealing with and trusting the corporation af- 
terward be affected with knowledge of such mortgage, 
and be subordinated to it? There would seem to be 
no escape from such conclusion. In the Bellona Co 
case, 3 Bland, 446, the chancellor says the ownership 
by one person of all the stock of a private corporation 





aggregate virtually dissolves the corporation. For the 
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time being it certainly does suspend corporate action, 
although according to the now generally received un- 
derstanding of the law, such sole owner may dispose 
of some of his stock to others and continue the corpo- 
rate existence by the election of necessary officers. 
Russell v. McLellan, 14 Pick. 70; Newton Manuf. Co. 
v. White, 42 Ga. 148; Boone Corp., §§ 199, 200. While 
therefore the purchase by Cruikshank of all the stock 
in the corporation, and all its property, did not neces- 
sarily work a surrender of the company’s franchise, it 
did virtually, for the time being, suspend its opera- 
tions as a corporation until the election of new officers 
through new stockholders purchasing from Cruik- 
shank. If from the moment of becoming sole owner, 
Cruikshank, as already suggested, had concluded to 
conduct the business as an individual, and without 
corporation formalities, can it be doubted that in such 
case this mortgage, executed by him, created a valid 
equitable lien on the property, enforceable against 
him and his representatives, and that in such case the 
execution, or attempted execution, thereof by the 
corporation could be wholly disregarded? The mort- 
gage expressly provides for the payment to Cruik- 
shank or his representatives (and not to the corpora- 
tion) of any surplus proceeds after satisfying the mort- 
gage in case of sale for default. It thus appears that 
the transaction was regarded by the participants in it 
(and all who were interested did participate) as giving 
Cruikshank the absolute control and ownership of all 
that pertained to the company. If so,his right to 
equitably charge it with the company’s debts and his 
own ought not, it would seem, to be questioned. Md. 
Ct. App., June 23, 1886. Swift v. Smith. Opinion by 
Irving, J. 


DAMAGES—EXEMPJ.ARY—LIABILITY OF CARRIER FOR 
ASSUALT BY SERVANT.-The second exception is that the 
mate’s visit to the deck-room was to remove the deck 
passengers from the freight there, and this was ac- 
complished before any assault was made by the mate; 
and it is insisted thatthe injury was not inflicted in 
the removal of the plaintiff from the freight, and 
therefore not in the performance of his duty as ser- 
vant, and the defendant cannot be held for exemplary 
damages. The court had charged that upon the con- 
tract count plaintiff could not recover exemplary dam- 
ages, but that the jury might under the second count, 
if they found that the mate of the defendant, while 
having charge of the vessel, committed an assault 
upon plaintiff, a passenger, not in his own defense, 
and that the blow which injured the plaintiff was in- 
flicted with malice, willfully, etc., give exem- 
plary damages. The argument is that the act com- 
plained of is not within the scope of the servant’s em- 
ployment; that it was done in the execution or fur- 
therance of the removal of plaintiff from the freight. 
But the court charged the jury, and we think prop- 
erly, that if the mate, while in charge of the vessel, 
committed an unwarrantable assault upon the plain- 
tiff, a passenger, plaintiff might recover. This princi- 
ple is declared in Thomp. Carr. 392, and in the case 
therein reported of Pendleton v. Kinsley, reported in 
3 Cliff. 416. In the opinion of Justice Clifford, of the 
Supreme Court of the United States, sitting in the 
United States Cirenit Court, Rhode Island district, it 
is said the principles of law applicable to the relations 
of master and servant do not fully define the rights, 
duties and obligations between carriers and their pas- 
sengers. The carrier agrees to carry for hire the’pas- 


sengers from one place to another, and is responsible 
for any breach of the obligation they assume, in the 
ill treatment of the passenger by himself or employees. 
And in the case cited it was held that the clerk of a 
steamer, on one of her regular trips, getting into adis- 
pute with one of the passengers, and inflicting per- 








sonal injuries upon him, the owner was liable; and 
this would be so, irrespective of the dispute, and as if 
nothing had arisen, although defendant did not au- 
thorize the acts of his employee. Exemplary dam- 
ages in actions for torts are given where fraud, mal- 
ice, gross negligence or oppression intervenes (Sedg. 
Dam. 35), and where the liability of the principal 
arises from the acts of agents, employees or officers, 
the law is well settled in Tennessee that the rule pre- 
vails in respect to exemplary damages. Haley v. Mo- 
bile & O. R. Co., 7 Baxt. 240; Louisville & N. R. Co. y. 
Garrett, 8 Lea, 438; Louisville, N. & G. S. R. Co. y. 
Guinan, 11 id. 98. See also Sedg. Dam. (6th ed.), note 
on puges 570, 571. This second exception is not well 
taken, and will be overruled. Teun. Sup. Ct., June 10, 
1886. Springer Transp. Co. v. Smith. Opinion by 
Deaderick, C. J. 


—— EXEMPLARY—TORT—HUSBAND’S LIABILITY FOR 
WIFE’S TORT.—Exemplary damages are recoverable in 
an action against a husband and wife for the malicious 
trespass of the wife, even though the husband is free 
from blame. When two persons have so conducted 
themselves as to be jointly liable for a tort, each is re- 
sponsible for the injury committed by their common 
act; but when motive may be taken into considera- 
tion, the improper motive of one cannot be made the 
ground of aggravating the damages against the other 
if he is free from such motive. In such case the plain- 
tiff must elect against which party he will seek aggra- 
vated damages. Clark v. Newsam, 1 Exch. 131. Soa 
master, sued for the trespass of his servant, is not liable 
for exemplary damages, however evil the motive of 
the servant,if he is himself without malice. The 
Amiable Nancy, 3 Wheat. 546; Cleghorn v. N. Y. C. 
& H.R. R. Co., 56 N. Y. 44. In all these cases it is to 
be observed that the plaintiff has his election to proceed 
against all or any of the wrong-doers; and as in such 
case it would be unjust to make the malicious motive 
of one party the ground of enhancing damages against 
another who is free from such motive, if the plaintiff 
proceeds against all, he thereby deprives himself of 
the right he otherwise would have had to claim exem- 
plary damages. But the case is different when suit is 
brought for a tort of the wife, for which the husband 
is liable solely by reason of her coverture, for then the 
plaintiff has no election, but must proceed against 
both. And herein lies the distinction between this 
case and the cases relied upon by the defendant; for 
the husband is liable, not as master, but as husband, 
and because of the oneness of the twain in the eye of 
the law. We have not referred to, nor have we found, 
much authority for this distinction, but we think it 
must exist in principle. Vt. Sup. Ct., Aug. 21, 1886. 
Lombard vy. Batchelder. Opinion by Rowell, J. 


DISCONTINUANCE BY PARTNER—FRAUD.—A Ithough 
where partners are plaintiffs, and the obligation 
sought to be enforced is to the partnership, the right 
of one plaintiff to discontinue the action against the 
will of the co-plaintiff is generally conceded, he will 
not be permitted so to discontinue tbe action when 
shown to be acting in fraud or collusion with the 
debtor, or when it appears that the remaining plaintiff 
will suffer injury. Noonan v. Orton, 31 Wis. 265, 274- 
276; Loring v. Brackett, 3 Pick. 403; Winslow v. New- 
lan, 45 Ill. 145; Holkirk v. Holkirk, 4 Madd. 50. In 
such circumstances the most which the plaintiff de- 
siring to discontinue can require is indemnity from his 
co-plaintiff against damage in case judgment should 
go for the defendant. Winslow v. Newlan, 45 Ill. 145. 
R. I. Sup. Ct., July 10, 1886. Arnold v. Greene. Opin- 
ion per Curiam. 


REMOVAL OF CAUSE—SUIT AGAINST UNITED STATES 
MARSHAL ATTACHING Goops.—A United States mar- 
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shal who has taken goods on attachment, and is sued 
in the State courts for conversion, has no right as such 
marshal to remove his defense into the Federal courts. 
It has been thought proper by Congress to give to offi- 
cers appointed under or acting by authority of the 
revenue laws of the United States, and under laws in. 
tended to secure to all the equal enjoyment of the 
elective franchise, the right to atrialin a Federal 
court if claimed. Rev. Stats. U. S., § 643. Under this 
statute it was held that while a United States marshal 
and deputy marshal were not officers appointed under 
the revenue laws of theUnitedStates,yet that they were 
entitled to remove a cause pending against them in a 
State court to a Federal court, if the act which is 
made the basis of the action be one done under the 
authority of a revenue law of the United States. 
Davis v. South Carolina, 107 U. 8. 597. This was not 
because the defendant was a marshal or a deputy mar- 
shal, but because of the fact that he was acting under 
the revenue laws. The fact that the right to remove 
from a State court to a Federal courtis given to those 
persons whose duty it is to enforce named laws, or 
who may be appointed under them, strongly evidences 
the intention of Congress that only those so appointed 
or employed shall have such right by reason of the 
laws under which they are appointed or act. The fil- 
ing of atranscript of the record in the Federal court, 
and the action subsequently had in that court, could 
not affect the right of the appellee to have the cause 
tried in the State court, which properly acquired and 
retained jurisdiction. Tex. Sup. Ct., June 6, 1886. 
McKee v. Coffin. Opinion by Stayton, J. 

STATUTE OF FRAUDS — MEMORANDUM — PAROL EVI- 
DENSCE.—It is sufficient to satisfy the statute of frauds 
requiring thatthe memorandum of guaranty shall 
show who are the parties to the contract, if that fact 
appears by description instead of by name; and if the 
promisor or promisee is described instead of named, 
parol evidence is admissible to apply the description 
and identify the person meant. Mass. Sup. Jud. Ct., 
June 80,1886. Jones v. Low. Opinion by Morton, 
C. J. 

TELEGRAPH — REASONABLE REGULATIONS—DEPOSIT 
TO PREPAY ANSWER.—A rule of a telegraph company 
requiring that a transient person sending a message 
calling for an answer shall deposit in advance an 
amount sufficient to pay for a reply of ten words is 
not uureasonable. The only case directly in pvint as 
to the reasonableness of these rules in their relation 
tothe depositof money to pay for the expected 
answer by transient persons, is that of W. U. Tel. Co. 
v. McGuire, 104 Ind. 130; 8. C., 54 Am. Rep. 296, where 
it was held to be reasonable, and I am of the same 
opinion. Iam not entirely satisfied with the grounds 
of that judgment; for it seems to me to place the rul- 
ing too entirely upon a mere question of etiquette be- 
tween the parties to the correspondence. But there 
is great force in the argument of plaintiff's counsel 
that it is none of the telegraph company’s business to 
enforce rules of social courtesy like that; and since it 
cannot know whetherthere will be any reply, or 
whetherif there bethe circumstances may not be 
such that the sender of the answer should himself pay 
pay for it, and be anxious and willing to do so, the 
company should not refuse to send the original mes- 
sage, if it be paid for. He likened it to a regulation of 
a carrier of passengers refusing to transport a passen- 
ger at regular rates, unless he should buy a return 
ticket. And Itake it thatin an equal number of 
cases the relation of the parties may be such that the 
sender might reasonably expect and demand, notwith- 
standing the social rule of courtesy above referred to, 
that his correspondent should pay for the answer, and 
that in an equal number of cases he does doso. In 
many other cases, when the original message is solely 








about his own business, the sender may reasonably 
hope and expect the answerto be paid for by the 
other party. Again, often atransient person in dis- 
tress, and with reduced funds, might wish to rely on 
the other party to pay forthe answer; and since the 
company may protect itself by refusing to take the 
answer without prepayment by its sender, it would 
seem an unreasonable hardship, under those circum - 
stances, to demand that he pay for both messages in 
advance. Or he might wish to go away to receive the 
answer, or to receive it over another line, or at another 
place. etc., and so under many imaginable circum- 
stances, be reasonably exempt from the burden of de- 
positing money in advance for a message he may 
never receive, and find it inconvenient and expensive 
to get back his deposit. Hence, take it altogether, I 
should not support the reasonablenes of this regulation 
wholly on the ground of the sender’s obligation to pay 
for the answer. He may very often be not so obliged, 
and thatis an answer toit. Butl think this regula- 
tion is a reasonable one, notwithstanding the force of 
the plaintiff's attack on this Indiana case. It should 
not be segregated from the other regulations of the 
company on the subject of collecting the tolls, and 
tested by itself alone, on the reasoning of plaintiff's 
argument, as above set forth. This is only one reg- 
ulation of a carefully devised system for securing pay- 
ment of tolls, consistently with enlarged accommoda- 
tion of the public in allowing the customers of defend- 
ant to regulate among themselves this very matter of 
adjusting the burden of these tolls. I have quoted in 
the statement of facts the entire regulations on the 
subject, as [find them printed, italics and all, and an 
analysis of them shows that the company is endeavor- 
ing to accommodate the public as much as possible in 
this matter. It might reasonably, as the railroads do 
as to passenger fares, demand prepayment by the sen- 
der of all messages, whether they be originals or ans- 
wers. But it does not dothis. It allows answers to 
be sent at the expense of the person whose message is 
answered, and this isa privilege and a benefit it seeks 
to confer onthe original sender by undertaking to 
collect of him that toll instead of requiring his cor- 
respondent to pay it, thereby lessening the chances of 
his answering at all. It requires all original mes- 
sages to be prepaid or guarantied. If guarantied the 
company willallow the sender, if he choose, to place 
the burden of the toll on the addressee, by itself un- 
dertaking to collect the toll of him in the first in- 
stance, but of the sender at last, if the other refuses to 
pay. It seeks as to answers to accommodate the pub- 
lic in the same way, by undertaking to collect of the 
person addressed; and as I understand the regula- 
tions, the sender of the answer is not expected to pay 
at all, certainly not to prepay, unless it be an answer 
to a message which has been sent to be collected from 
himself, oris sent to parties away from home, or ad- 
dressed to hotels: and in these last-mentioned cases he 
need not prepay if it bean answer to a message marked 
‘“‘answer prepaid.”’ In order to give them their cor- 
respondents, and all persons who are interested in the 
use of the telegraph, the benefit of this system of col- 
lecting and adjusting tolls, the requirement is made 
that transient persons shall pay for the expected 
answers in advance, and it is not unreasonable, asa 
part of that system. It may be that a more liberal 
rule might be devised for transient persons, and that 
this one operates sometimes harshly and inconven- 
iently ; but that isnot the question. In view of the 
whole system, a court cannot say that the power and 
discretion of thecompany to determine for itself 
what is best for allconcerned has been unreasonably 
exercised. It has a choice of its own regulations, and 
the test of reasonableness is not whether some other 
would answer its purposes as well or better, but 
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whether this is fairly and generally beneficial to the 
company, and all its customers. Cir. Ct., W. D. Tenn., 


July 1, 1886. Hewlett v. Western Union Tel. Co. 
Opinion by Hammond, J. 
—- - > 
CORRESPONDENCE. 





THE PATENT LAws. 
Editor of the Albany Law Journal: 

In an article published in the JouRNAL of Septem- 
ber 4, entitled “ Shall the Patent Laws be Repealed?” 
your correspondent arraigns the present system of 
patent laws, on the ground that as administered they 
operate only to the benefit of the “‘ rich, the powerful, 
and the influential,” and do not tend to “ promote the 
progress of science and the useful arts.’’ The remedy 
for this supposed state of affairs, the only hope for the 
poor inventor, ground down by the iron heel of capi- 
tal, he finds, not in any possible change in the laws re- 
lating to patterns, but in their repeal. While it is not 
likely that any such backward step will be taken in 
this or any other country, still the suggestion has been 
made of late with sufficient frequency to fairly de- 
mand a reply. é 

That the “ progress of science and useful arts” has 
been promoted by our patent laws may be freely in- 
ferred from the wonderful improvements that have 
been made in the appliances of every branch of indus- 
try under the operation of the patent laws. The in- 
dustry and ingenuity of the inventor is stimulated by 
the hope of gain which the possession of a patent for 
his improvements offers. That a large proportion of 
the devices patented are never commercially remune- 
rative is no doubt true, but for the time and money 
wasted in devising ‘‘improvements,’’ which are not 
improvements, and articles for which there is no de- 
mand, the patent laws are no more responsible than 
they are for attempts to solve the secret of perpetual 
motion or to find the philosopher’s stone. 

But is the actual inventor of real and valuable im- 
provements able to obtain a patent for his invention 
under our laws? I venture to assert that in the ma- 
jority of cases where he does not it is owing either to 
his own neglect orthe incompetency of his attorney. 
The law gives to the inventor every opportunity to es- 
tablish the facts relating to his invention and to ob- 
tain a patent when he should rightfully have one. 

If dissatisfied with the decision of the primary ex- 
aminer, who first passes upon his application, he can 
appeal to the board of examiners in chief, from these 
in turn to the commissioner in person, and from the 
commissioner (except in interference cases) to the Su- 
preme Court of the District of Columbia, and if still 
convinced that justice has not been done him, may by 
a bill in equity have the decision of either the commis- 
sioner or the District ‘Court, reviewed in a United 
States Circuit Court, and thence can (probably) go to 
the Supreme Court of the United States. 

However much of corruption, collusion and bribery 
there may be in the patent office (and I have yet to 
learn that matters are worse there than in other de- 
partments of the government), it would be strange in- 
deed if justice is not found somewhere before the bot- 
tom of this well is reached, certainly the law has given 
every opportunity. But all this costs money. Cer- 
tainly itis no fault of the law nor its administration 
that the rights of contending applicants cannot be de- 
termined for nothing. 

The patent office fees are undoubtedly reasonable— 
much lower in this country than in almost any other— 
while the courts recognize the poverty of an applicant 
as a valid excuse for otherwise unreasonable delay in 
filing hisapplication. Asa matter of fact an interest in 
the prospective patent frequently pays all the expenses 





of procuring its allowance without the expenditure of 
a cent by the inventor. 

And as regards the difficulty and expense of pro- 
tecting and enforcing the rights of the inventor after he 
has become a patentee, no doubt, the expense of a suit 
in equity is considerable, sometimes very heavy, and 
no doubt a wealthy and unscrupulous client, aided by 
asharp attorney,can somewhat delay the final decision; 
but this isno more true of patent causes than of others, 
inasmuch as the same law and the same rules of practice 
apply to all, and whatever is true ofa suit for the in- 
fringement of a patent is true of the whole system of 
equity jurisprudence. While it would require omnis- 
cience to framea perfect system of law, and omnipo- 
tence to enforce it absolutely without error, 1 do not 
believe that the judges of the United States courts are 
so stupid or corrupt as to fail to do justice, according 
to the facts presented by the testimony in the great 
majority of cases brought before them, whether in re- 
gard to patents or other subjects. 

In the case supposed by your correspondent the poor 
complainant is finally thrown out of court because of 
his inability to print the mass of irrelevant testimony 
taken on behalf of the respondent. This however is 
entirely a local trouble. Itcould not have happened 
in New York, where each party is required to print his 
own testimony, a rule which is in force in most of the 
United States Circuit Courts, and the poor patentee 
might have entirely avoided the expense of printing, 
as well as the delay incident to taking testimony out of 
court, by bringing an action at law to recover damages 
for the infringement of his patent instead of a suit in 
equity. 

As an illustration—and the only one given—of the 
alleged flagrant disregard of the law by the courts, 
your correspondent says: ‘‘ Undersection 823, Revised 
Statutes, this (the cost of printing testimony) is abso- 
lutely prohibited from being taxed as costs; yet in de- 
fiance of the statute the court goes straight on and 
taxes printing as costs against the losing party all the 
same.’ A more careful reading of the statute, or the 
advice of competent counsel, will show him that sec- 
tion 823 does nothing of the kind, but relates solely to 
the amount of compensation to attorneys and others 
which shall be taxed as costs (vid. 12 Blatchf. 195), 
while section 983, United States Revised Statutes, dis- 
tinctly provides that the cost of printing may be taxed 
as costs against the losing party. Such manifest er- 
rors in detail tend to make one doubt the accuracy of 
other statements. 

In Atlantic Works vy. Brady, 107 U. 8S. 199, Justice 
Bradley says: “The process of development in 
manufactures creates a constant demand for new 
appliances. * * * Each step forward pre- 
pares the way for the next, and each is usu- 
ally taken by spontaneous trials and attempts in a 
hundred different places. To grant to a single party a 
monopoly of every slight advance made, except where 
the exercise of invention somewhat above ordinary 
mechanical or engineering skill is distinctly shown, is 
unjust in principle and injurious in its consequences. 
The design of the patent laws is to reward those who 
make some substantial discovery or invention which 
adds to our knowledge, and makes a step in advance 
in the useful arts. Such inventors are worthy of all 
praise.”’ 

And such inventors will in the great majority of 
cases find an adequate reward for their intelligence 
and industry under the patent laws as now in force 
and administered. While error and fraud will now and 
then be found in the administration of the law to at- 
tempt to prevent this by repealing the law would be 
like cutting down a tree in order to kill the worms on 
its branches. 

New York, Sept. 14, 1886. 
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WO recent Indiana decisions will be of interest 
to those engaged in the championship of 
women’s rights. In Watkins v. Romine, 106 Ind. 
378, it was held that an administratrix, a second 
wife, is not entitled to an allowance for expenses 
incurred in removing the body of the decedent from 
one cemetery to another, where the former was suit- 
able, had been selected by the decedent, was nearer 
his home, and was the one where his first wife was 
buried, and where his children desired he should 
be interred. Cremation would render the solution 
of such questions much easier. The other case is 
Henning v. State, 106 Ind. 386, where the court 
said: ‘*The refusal of a person to carry out a mar- 
riage contract, or a suspicion on the part of the ac- 
cused that the deceased, being his betrothed, was 
indulging in sexual intercourse with other men, or 
a detection by the accused of the deceased in an 
act of illicit sexual intercourse, will not constitute 
such a provocation as will reduce the killing from 
murder to manslaughter. We think it abundantly 
settled that no man can deliberately take a woman’s 
life, even though she is his betrothed, because he 
believes that she is false to him, and if he does slay 
her, after time for deliberation, he is guilty of mur- 
der in the first degree. If upon first discovering 
her infidelity he slays her, then possibly the killing 
might be reduced to manslaughter, but it is noth- 
ing less than murder, when after ample time for 
passion to subside, he deliberately kills her.” Why 
should the court in the last sentence thus obiter en- 
courage disappointed suitors to hurry up the kill- 
ing? 


The London Law Times, commenting on Davis v. 
Shepstone, which we reported last week, pronounced 
the decision ‘‘ calculated to do a dis-service to the 
welfare of the public,” and continues: ‘‘To appre- 
ciate these remarks it must be remembered that the 
judicial committee are speaking of the reports of 
acts and words supposed to have been done or said 
by men in their public capacity. If this ruling is 
thoroughly regarded by the press there will be little 
check indeed on the doings of public officials, for 
no newspaper can safely report any act of official 
misconduct unless its editor has such complete evi- 
dence as can be relied upon as sufficient to prove 
the misconduct to the satisfaction of a court of jus- 
tice. It is obvious that this can rarely be obtained, 
so that the public servants may, if they think fit, 
commit all sorts of official misconduct and iniquity 
with little fear of the press daring to expose them. 
In the particular case before us the newspaper 
seems to have been somewhat reckless in its asser- 
tions, and not only reported the alleged facts of 
misconduct, but actually charged the plaintiff with 
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them, and vouched for the truth of the charges. 
We have no sympathy with such hasty proceedings; 
but we think the law, as laid down by the privy 
council, is unsatisfactory. Charges of official mis- 
conduct, when made against public men on prima 
facie evidence, and reasonably and moderately 
stated, ought to be privileged.” 





Mr. Justice Grantham, of England, recently met 
with an accident in the cricket field which disabled 
him from performing judicial duties for some time. 
This should be a warning to the occupants of the 
bench not to descend to cricket. Do our trans- 
Atlantic brethren ‘‘ catch on?” Gibson’s Law Notes 
will, we know. 


The Central Law Journal, commenting on our re- 
cent article on the abuses of the patent system, 
says: ‘*We are strongly inclined to the opinion 
that there is a good foundation for these charges, 
and that this dark corner in Federal jurisprudence 
might well bear, not a little, but a good deal of il- 


lumination. The interests of the public, we are 
persuaded, would be greatly subserved by a 


thorough investigation of the whole subject of the 
patent laws, and especially of the procedure of the 
Federal courts in their administration, followed by 
appropriate legislation. We are strengthened in 
this opinion by our knowledge of the methods of 
the Federal courts in the matter of receivers, and 
their arbitrary and unreasonable extension of the 
authority and functions of those officers. This 
matter has long been the subject of criticism in 
professional circles, and has been commented on 
with great severity by one of the most eminent and 
distinguished justices of the Supreme Court of the 
United States, who portrays in the most masterly 
manner the abuses and injustice which have grown 
out of the prevalent perversion of the functions of 
areceiver. It is not unreasonable to expect that a 
proper investigation will disclose the existence of 
wrongs, equally flagrant, in the administration of 
the patent laws, of unnecessary delays which oper- 
ate a denial of justice, and costs and expenses 
which amount to confiscation.” The Central then 
quotes the following from our editorial remarks on 
this topic: ‘‘We have no doubt, too, that some of 
the Federal judges carry on things with a high 
hand when the mood is on them. This comes of 
making them independent of the people whose ser- 
vants they are. It isa wholesome thing to have a 
judge to know that he is liable to step down and 
out at a fixed time if he does not behave himself.” 
And observes: ‘‘ We are hardly prepared to indorse 
the extreme and radical remedy for the evils of the 
patent law procedure which is suggested in the 
last three sentences of this extract. We are not as 
much addicted to iconoclasm as our contemporary, 
and hesitate to assail aT’ outrance, and without ap- 
propriate preliminaries, so venerable and venerated 
an idol as the life tenure of Federal judicial office. 
Milder measures are first in order, and contrary to 
the’ philosophy of the spelling-book fable, we would 
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use tufts of grass first to dislodge the naughty boy 
from the apple-tree, before ‘trying what virtue 
there is in stones.” But what an iconoclast our 
brother is who thus misrepresents the celebrated 
fable in Webster’s spelling-book. For ‘‘contrary ” 
read ‘‘ according.” 


We hope that the next time that Mr. Samuel D. 
Coykendall tenders a dinner to the Holland Society 
of New York at the Hotel Kaaterskill he will in- 
vite us, and not content himself with sending us a 
bill of fare after the feast is over. This is not the 
way to ‘‘treat” editors. We can confidently say 
that if he should include us next time ‘‘ we should 
not prove a dead-head in the enterprise.” The 
menu in question is a very ingenious and witty 
composition, garnished throughout with apt quota- 
tions from Irving’s immortal history of ‘‘ Rip Van 
Winkle.” Two of the toasts were responded to by 
those eminent lawyers, Judge Van Vorst, president 
of the society, and Mr. Aaron J. Vanderpoel, vice- 
president for Kinderhook, although we dare say the 
former knows more of his subject, ‘‘ The Holland 
Society of New York,” than the latter knows of 
his, ‘Dutch Women.” General Van Vliet re- 
sponded to a toast to ‘‘The Dutch Soldier,” but 
probably ‘‘ Dutch Courage” would have been a 
more appropriate topic, as it was near the end of 
the feast. The Rev. Mr. Suydam responded to a 
toast to ‘* The Relief of Leyden,” but why should a 
clergyman have been chosen? — those beleaguered 
burghers found no relief in religion; what they 
needed was beef and beer. Laying aside all feeling 
at having been given only this cold smell, we wish 
the new society all prosperity, and may no skeleton 
ever sit at their feasts! 


With a beautiful unanimity the newspapers of 
the first and second judicial districts agree that the 
nominations for the Court of Appeals should be 
given to residents of one of those districts. It is 
sufficient to say that the claim of ‘‘ taxation with- 
out representation” has no proper application to 
judicial offices. The bench is no more a represen- 
tation of localities than the Federal Senate. The 
claim also that lawyers from ‘‘the interior” are 
only fit to grapple with agricultural questions makes 
one smile, when it is a notorious fact that nearly 
every great lawyer in the city of New York has 
gone there from the country, and knew all the 
law before he went there. It is true that these 
two districts furnish a majority of the cases ap- 
pealed to the Court of Appeals, but that is not a 
virtue that deserves reward, but rather a dispropor- 
tionate burden that all the rest of the State has to 
help to pay for. Much of this surplus of appeals 
is due to haste and imperfect learning at nisi 
prius, It is absurd for the Sun to talk about 
Messrs. Vanderpoel, Nash and Tracy as candi- 
dates. Not one of them would accept the nomi- 
nation, because none of them could afford it. Gen- 
eral Tracy, we believe, declined a nomination for 





that reason, and it is certain that very few first- 
class lawyers, in the first district at least, can afford 
to take an office paying only nine thousand dollars 
ayear. The mistake in the present constitution of 
the bench, if any, is in having two judges from one 
city. One of these might well have been selected 
from the second district, but it will not mend mat- 
ters to leave out the third district in order to flatter 
the second. 


In a recent notice of Perkins’ ‘‘ France under 
Mazarin and Richelieu,” we omitted to give the 
names of the publishers, G. P. Putnam’s Sons, New 
York. 

sienna 
NOTES OF CASES. 

N Grandona v. Lovdal, California Supreme Court, 
July 14, 1886, it was held that trees whose 
branches extend over the land of another are not 
nuisances, except to the extent to which the 
branches overhang the adjoining land, but to that 
extent they are nuisances; and the person over 
whose land they extend may cut them off, or 
have his action for damages and an abatement of 
the nuisance against the owner or occupant of the 
land on which they grow; but he may, not cut 
down the trees, nor can he cut the branches beyond 
the extent to which they overhang his soil. Like- 
wise, roots projecting into another’s soil are a nui- 
sance which may be abated if actual damage is suf- 
fered thereby. Wood Nuis., § 112, citing Common- 
wealth v. Blaisdell, 107 Mass. 234; 
McDonald. 16 Serg. & R. 390. See Buckingham v. 

Elliott, 62 Miss. 296; 5. C., 52 Am. Rep. 188. 


‘ommonwealth v. 


In Smith v. Matteson, 40 Hun, 216, it was held 
not negligent per se for a boy fourteen years old to 
lead a cow in the highway. The court said: ‘‘A 
cow owned by defendant was being led by defend- 
ant’s servant, a boy between fourteen and fifteen 
years of age, along a country highway. This boy 
was accompanied and assisted by another boy be- 
tween sixteen and seventeen years of age. The 
plaintiff, while riding in a buggy, drawn by one 
horse, overtook, and in attempting to pass the cow 
the buggy and cow collided, and the plaintiff was 
injured. This action was brought to recover the 
damages sustained by the injury, upon the theory 
that it was actionable negligence to permit a boy 
of this age to lead a cow along a country highway. 
* * * The defendant had the same right to use 
the highway for the purpose of driving his cow that 
the plaintiff had to use it for riding. No con- 
tractual relations existed between the parties, 
neither owing any duty to the other except to use 
proper care in the use of the public highway. 
Whether the defendant was negligent in permitting 
this boy to lead this cow is to be determined by 
the events occurring and facts existing before the 
accident. The undisputed evidence is that the 
cow, previous to the occurrence, was gentle. There 
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js no evidence that the cow was vicious or difficult 
to lead on the occasion in question, or even after 
the accident. There is no evidence that the boy 
employed was careless in the discharge of his du- 
ties, or in anywise incompetent to perform such 
service; and I am unable to discover any evidence 
that the defendant was negligent in the selection 
of his servant. There is no evidence that the boys 
did, or omitted an act which caused the accident; 
nor is there evidence from which it can be inferred 
that two mature men could have done more or less 
than was done by the boys. No fact showing a 
lack of skill or judgment on the part of the boys 
appears in the case. It is easy to be wise after an 
event; but whether the defendant was negligent 
must, as before stated, be determined by what hap- 
pened before the accident; and I doubt if the most 
prudent farmer would have, before the accident, 
thought or suggested that it was negligent to trust 
two boys, working on a farm, to lead this cow 
along a country highway in the manner described. 
It seems to me that the judgment in this case ex- 
tends the doctrine of liability for non-contractual 
actionable negligence far beyond the doctrine of 
any reported case, and if sustained, persons may be 
held liable for accidents which could not be fore- 
seen and guarded against by the most prudent. 
The trial court erred in.refusing to nonsuit.” 


In Re Barnard ; Edwards vy. Barnard, Court of 
Appeal, 55 L. T. Rep. (N. S.) 40, B., one of the 
partners in a mercantile firm of ‘‘B. & Co.,” ac- 
cepted a bill of exchange drawn on the firm by 
signing the name of the firm, ‘‘B. & Co.,” and his 
own name underneath. Held, that as between an 
indorser of the bill and the executrix of B., the ac- 
ceptance was that of the firm, and that B. was not 
separately liable. Cotton, L. J., said: ‘‘ We have 
no evidence to show why W. A. M. Barnard put 
his name to the acceptance, but whatever his rea- 
son was it did not make him separately liable on 
the acceptance. Steele v. M’Kinlay, 5 App. Cas. 
754, was cited by the respondent. In that case the 
bill was indorsed by a person who was not a party 
to it, and it was held that such a person might 
make himself liable by indorsing it. But that is 
very different from the acceptance of a bill. The 
signature of Barnard might have had some effect as 
between him and the drawer of the bill if the con- 
sideration for the bill were taken into account, but 
it could give no right to the plaintiff, who is a mere 
holder by indorsement, and has no claim under the 
bill except against the firm.” Lindley, L. J., said: 
‘¢There being a firm consisting of two partners, 
the only question is whether this was a joint ac- 
ceptance or a separate acceptance of one of the 
partners? Iam of opinion that it is an acceptance 
of the firm. I thought at first that this case was 
like that of Owen v. Van Uster, 10 C. B. 318, but 
there was no authority in that case for one of the 
partners to accept bills for the firm, and therefore 
it was held that as he was one of the partners of 





the firm named as drawees, and accepted the bill in 
his own name, he was separately liable. That was 
a different case from this, in which the partner 
who signed the bill had authority to bind the firm.” 
Lopes, L. J., said: ‘‘The plaintiff is the indorsee 
for value of a bill of exchange, and claims on that 
bill only. Against whom does he claim? The bill 
is drawn on the firm, and accepted by the firm, 
with the name of W. A. M. Barnard written under- 
neath the firm’s signature. Then certainly the firm 
is liable, and for this reason, that the only persons 
who can accept a bill are the drawees. An accept- 
ance is an engagement to pay the amount for which 
the bill is drawn in money, and can only be given 
by the person against whom the bill is drawn, 
Therefore the only persons against whom an action 
could be brought on the bill would be the firm, 
and it follows that the plaintiff is a creditor of the 
firm only.” 
a ee 


FOREIGN ADMINISTRATORS AND EXECUTORS. 
I. 
N this age and country of easy and rapid inter-com- 
munication the business interests of the citizens of 
the different States have become so widely extended 
that it frequently happens that decedents at the time 
of death have both property and creditors in two or 
more jurisdictions. Unless the tribunals of the dif- 
ferent States establisha uniform system of the inter- 
state jurisprudence on this most important subject, 
an unseemly and unnecessary conflict of jurisdiction 
must inevitably result. The purpose of the writer is 
to show by areview of the adjudications what steps 
have so far been taken by the courts toward the at- 
tainment of a symmetrical, harmonious and just Code 
by which all questions of conflicting administration 
may be settled. 

All the authorities agree that no action at law can 
be maintained by a foreign administrator or executor. 
To entitle him to sue he must secure appointment in 
the State in which he desires to prosecute the suit. 
Grant v. McDonald, 8 Grant’s Ch. 468; Conner v. Paul, 
12 Bush, 144; Fogle v. Schaeffer, 23 Minn. 304; Rucks 
v. Taylor, 49 Miss. 552; Sabin v. Gilman, 1 N. H. 198; 
Porter v. Trall, 30 N. J. Eq. 106; Smith v. Tiffany, 16 
Hun, 552; Parsons v. Lyman, 20 N. Y. 103; Matter of 
Webb, 11 Hun, 124; Doolittle vy Lewis, 7 Johns. Ch. 45; 
Vermilya v. Beatty, 6 Barb. 492; Warren v. Eddy, 18 
Abb. 28; Noonan v. Bradley, 9 Wall. 394; Vaughan v. 
Northup, 15 Pet. 1; Shukespeare v. Fidelity, 97 Penn. 
St. 173; Taylor v. Pennsylvania, 78 Ky. 548; Terrill v. 
Crane, 55 Tex. 81; Murphy v. Hall, 38 Hun,528; Gray v. 
Ryle, 5 Civ. Pro. 387; Field v. Gibson, 56 How. Pr. 
232; S. C., 20 Hun, 274; Metcalf v. Clark, 41 Barb. 45; 
Leonard v. Putnam, 51 N. H. 247; Story Confl. Laws., 
514; Barton v. Higgins, 41 Md. 539; Musselmann’s 
App., 101 Penn. St. 165. 

It is also equally well settled that no foreign exec- 
utor or administrator can be sued at law in any other 
jurdisdiction than that in which he has been ap- 
pointed. See above cases. But in some cases courts 
have entertained actions against them without any 
appointment of them as legal representatives in the 
State in which such actions were instituted. Field 
v. Gibson, 20 Hun, 274, 277-8; Gulick v. Gulick, 33 
Barb. 92; Campbell v. Tousey, 7 Cow. 64; Brown v. 
Brown, 1 Barb. Ch. 189; McNamara v. Dwyer, 7 Paige, 
239; Story Confl. Laws, § 514; Montalver v. Cloven, 32 
Barb. 190; Marsall v. Bressler, 1 How. Pr. (N. 8.) 217; 
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Price v. Brown, 10 Abb. N. C. 67; Brown v. Knapp, 17 
Hun, 160; Johnson v. Jackson, 56 Ga. 326. These were 
all actions in equity. 

In McNamara v. Dwyer, an action was brought by 
the next of kin against an administrator appointed 
in Ireland for an accounting of money of the estate 
which he had brought to the Stateof New York and 
had misapplied. On the question of the right to main- 
tain the action against the foreign administrator, the 
court said: ‘‘lt appears to be perfectly well settled 
that a foreign executor or administrator cannot main- 
tain a suit in this State by virtue of titles, testamen- 
tary orof administration, granted abroad, and the 
learned and very distinguished commentator on the 
conflict of foreign and domestic laws is evidently of 
the opinion that this principle extends to suits brought 
against the foreign executor or administrator to re- 
cover the property which he has received in that char- 
acter. Story Confl. Laws, 422, §513, 514. I have how- 
ever, after a careful examination of the several cases 
referred to by him, not been able to find any one in 
which it has been directly decided that the remedy 
against an executor or administrator, either in behalf 
of the next of kin or of the creditors, is necessarily 
confined to the courts of the country in which the let- 
ters testamentary orof administration were granted. 
Indeed to suppose such was the law would lead to the 
conclusion that cases must frequently exist in which 
there would bea total failure of justice. It is well 
known asageneralrule that executors are not re- 
quired to give security upon the granting of letters 
testamentary tothem; so that if they remove to 
another State or country, taking the proceeds of the 
testator’s property with them, there would be no pos- 
sibility of compelling them to account for the same by 
a resort to the tribunal of the State or country where 
probate of the will was originally made. And even in 
the case of an administrator who had given security to 
account the remedy there might be unavailing in con- 
sequence of the insolvency of his sureties. * * * 
Certainly if a guardian appointed in one of our sister 
States should come into this State with the property 
of his ward, or after he had squandered the same or 
appropriated it tohis own use in the State where he 
received his appointment, there could be no reasonable 
doubt as to the jurisdiction of this court to compel 
him to account for and pay overjto his ward what was 
justly and according to the Jaws of the State in which 
he assumed thetrust. AndI confessI can see no 
reasons for giving such a remedy here in the case sup- 
posed, which would not be equally applicable to the 
case of an executor or administrator coming into this 
State and bringing with him the property which had 
been confided to him astrustee for the creditors or 
next of kin of the decedent.” 

The doctrine enunciated by this case is unquestion- 
ably sound, no injustice is done to any one by its ap- 
plication, because the creditors and next of kin of the 
jurisdiction in which the personal representative was 
appointed are fully protected under it, and have the 
same measure of justice meeted out to them in the 
foreign State that they would have received had the 
proceeding been instituted in the State of their domi- 
cile. The rule that the foreign representative may be 
required to account in any jurisdiction, though not 
that in which he was appointed, is qualified by the 
further eminently just principle that the distribution 
is to be the same as it would have been in the State in 
which the foreign representative received his appoint- 
ment. 

In McNamara v. Dwyer, the chancellor said: “Those 
assets must be distributed among the next of kin or ap- 
plied to the payment of debts in the same manner as 
though the remedy was sought by the creditors or dis- 
tributers at the place of his original appointment, 


‘ 





although he may have removed with the assets to another 
country.” * * * “T admit that in the enforcement 
of the remedy against the personal representative of 
the decedent in the tribunals of another government, 
respect must be had tothe nature and extent of his 
liability according to the laws of the State or country 
from which he derived his authority to administer the 
assets of the decedent; so far at least as respects that 
part of such assets which was within the jurisdiction of 
the State or country from which he derived such au- 
thority.” In this case the court expressly recognized 
a distinction between an action at law and a suit in 
equity, and disapproved Campbell v. Tousey, 7 Cow. 64, 
in which it was held that an action at law would lie. 
The reason for the distinction is obvious. In an ac- 
tion at law no question of the rights of other parties 
interested in the estate can be passed upon; whereas 
in a suit in equity all questions arising between resi- 
dent and non-resident creditors and next of kin and 
all persons interested in the estate in any manner can 
be raised, and the rights of the different parties ad- 
justed upon an equitable basis. The chancellor said: 
“*T confess I have some doubt whether he ought to be 
called to account therefor in a court of lawas an ex- 
ecutor de son tort. But I can see no valid objection to 
asuit against him in this court where he may have the 
full benefit of his administration of the estate abroad, 
and where full and ample justice can be administered 
without regard to the technical form of the suit.” 
The decision of the chancellor in this case is charac- 
terized by such a spirit of liberality, aud enlightened 
international comity, that it is entitled to rank 
among the great adjudications of the State. Not only 
does it aim to do justice to the plaintiffs, but it recog- 
nizes all rights under the laws of the country in which 
the administration was granted; it courteously gives 
effect to those laws, and even accords to the defend- 
ant who is false to his trust the same measure of jus- 
tice that he could claim in the courts of the country 
in which he was appointed. Onthis last point the 
chancellor said: ‘‘On such an accounting however 
the defendant will be entitled to all such allowances 
as by the laws of Ireland he would be entitled toina 
suit brought against him foran account and settle- 
ment of his trust in the courts of that country.” The 
whole trend of this decision is simply to this effect, 
that the personal representative,having passed beyond 
the control and jurisdiction of the courts of that State 
in which he should be called to account for the man- 
ner in which he has discharged his trust, the courts of 
the State in which he is found will courteously lend 
their assistance to compel him by their decreesto do 
precisely what the courts of the other State would 
have compelled him to do, had he not escaped from 
its jurisdiction. Thiscaseif followed in other juris- 
dictions will be productive of harmony, and in a large 
measure prevent unbecoming judicial conflicts. 

In Hedenburgh v. Hedenburgh, 46 Conn. 30, the 
court makes a distinction between property brought 
by aforeign executorinto that State and property 
already there which he takes into possession holding 
that in only the latter case can he be sued there by a 
creditor. 

The reason for the doctrine that a foreign admin- 
istrator or executor has no right to maintain an ac- 
tion in a State in which he has not been appointed is 
not that his title is defective. All the cases agree that 
the personal representative of the domicile is vested 
with the title to all the personal property wheresoever 
situated. Matter of the Estate of Butler, 38 N. Y. 397, 
400; Peterson v. Chemical Bank, 32 id. 21, 43; Wilkins 
v. Ellett,108 U.S. 258. All the cases agree on this 
proposition. 

The reason for denying him the right to sue is based 
upon the principle that. property located within a 
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State is subject to the laws of that State for the pro- 
tection of resident creditors and other persons inter- 
ested init. Same cases last above, and Story Confl. 
Laws, § 512. . 

In Peterson v. Chemical Bank, the court say on this 
pointat page43: “It is not therefore because the 
executor or administrator has no right to the assets of 
the deceased existing in another country, that he is 
refused a standing in the courts of such country, for 
his title to such assets, though conferred by the law of 
the domicile, is recognized everywhere. Reasons of 
form and a solicitude to protect the rights of credi- 
tors and others, resident in the jurisdiction in which 
the assets are found, have led to the disability of for- 
eign executors and administrators, which disability, 
however inconsistent with principle, is very firmly es- 
tablished.’ 

In Wilkins v. Ellett, the court say: ‘But the rea- 
son for the last rule is the protection of the rights of 
citizens of the State in which the suit is brought, and 
the objection does not rest on any defect of the ad- 
ministrator’s title in the property, but upon his per- 
sonal incapacity to sue as administrator beyond the 
jurisdiction which appointed him. 

It being the established law that foreign executors 
or administrators cannot sue in a State in which they 
have not been appointed, can such representatives 
assign their right of action or transfer the decedent’s 
property in such foreign jurisdiction so as to enable 
the assignee ortransferee to sue therein? Where 
there is no administration in such foreign country and 
no creditors or next of kin therein the cases agree 
that such assignment is valid, and the assignee may 
sue. Owenv. Moody, 29 Miss. 79; Smith v. Tiffany, 16 
Hun, 552; Peterson v. Chemical Bank, 32 N. Y. 21; 
Middlebrook v. Merchants Bank, 27 How. Pr. 474; 8. 
C..24 id. 267; Riddick v. Moore, 65 N. C. 382; Barrett v. 
Barrett, 8 Me. 353; Hutchins vy. State Bank, 12 Met. 421; 
Mackay v. Church (R. I. Sup. Ct. 1885), 1 New England 
Rep. 141: Campbell v. Brown, 64 Iowa, 425; S. C., 52 
Am. Rep. 446. None of these cases hold that such an 
assignment or transfer is valid as against creditors in 
the jurisdiction in which the assignee sues or as 
against personal representatives there. 

In Mackay v. Church, the court expressly declared 
that it would not attempt to decide the question 
under such circumstances, the facts of the case not 
calling forany such decision. Referring to the fact 
that some of the authorities, which held that the as- 
signee could not sue, assigned as one of the reasons 
for the doctrine the protection of resident creditors, 
the court said: ‘*This last consideration does not 
apply in the case before us for it does not appear that 
there are any creditors of William E. Duffy in this 
State.” * * * “Wetherefore hold that in acase 
like this, in which no interests but those of the parties 
to the note are involved, and we say this without pass- 
ing onthe effect of the transfer when there are creditors 
inthis State, an administrator may transfer a note 
upon which the indorsee may sue in this State.’’ 

In Peterson v. Chemical Bank, it appeared that there 
were no creditors of the decedent in the State of New 
York in which the action was brought by the assig- 
nee. But it would seem that the existence of creditors 
here would have made no difference, forsuch is the 
clear meaning of the two opinions which were deliv- 
ered. Denio, C. J., on this point says: ‘I have not 
thus far referred to the circumstance that Cohen was 
shown not to have owed any debts in this State. The 
fact was proved as strongly as in the nature of the 
case such a position could be established. The ad- 
ministrator, whose business it was to ascertain the 
existence of debtsand the confidential servant of 
Cohen, who was very familiar with his transactions, 
affirmed that there were none; and the defendant 





gave no evidence on the subject. The motive of pol- 
icy for forbidding the withdrawal of assets to the pre- 
judice of domestic creditors did not therefors exist in 
this case. Stillif the rule isthat neither the foreign 
administrator nor his assignee can maintain an ac- 
tion in our courts to collect adebt against a debtor 
residing here on account of itstendency to prejudice 
domestic creditors,the exceptional features of the pres- 
ent case would not change the principle. But J am of 
opinion that the objection should be regarded as formal 
that it does not exist where the plaintiff is not a foreign 
executor or administrator, but sues in his own right 
though his title may be derived from such a representa- 
tive.” And Judge Potter says, at page51: ‘The de- 
fendants set up no equities against the demand itself 
nor against the testator by counter claim, recoupment 
or offset. They standin no relation of trustees for the 
creditors of the testator residing in this State, if any 
there were.” These opinions on this point were how- 
ever merely obiter as it appeared that there were in 
fact no creditors to be protected. 

There are very respectable authorities holding that 
the assignee of a foreign personal representative can- 
not sue the debtor in the State in which the debtor re- 
sides. Thompson v. Williams, 2 N. H. 191; Dial v. 
Garvy, 148. C. 573; Stearns v. Burnham, 5 Me. 261. 

In so far as these cases rest upon the principle of 
protecting resident creditors, they have a very sub- 
stantial foundation. The incapacity of foreign execu- 
tors or administrators to sue in any jurisdiction in 
which they have not been appointed originally grew 
out of this policy of the State to favor its own citi- 
zens. This rule affords no protection to the citizen if 
the personal representative can collect and remove be- 
yond the jurisdiction of the State a claim against a 
resident debtor by selling it to another, who may sue 
on it without any disability. Ifthe assignee may sue 
when there are resident creditors, then the doctrine— 
ordained for the protection} of the citizen who is a 
creditor, that the foreign executor or administrator 
cannot sue, is of no conceivable benefit to the citizen, 
and might as well be overruled. It is a very simple 
evasion of this rule to assign the claim to a merely 
nominal assignee who will account to the personal rep- 
resentative after he has collected the claim by suit, 
and thus in effect the representative sues and with- 
draws the fund from the jurisdiction in which the 
creditor whom the State is so anxious to protect, re- 
sides. While in the case of an executor or administra- 
tor the disability to sue in a foreign State is absolute 
and not dependent upon the existence or non-exist- 
ence there of resident creditors, yet in the case of an 
assignee it would be well to deny him the right to sue 
only when therights of resident creditors might be 
affected. Such adoctrine would be sound on princi- 
ple. The refusal] to allow the assignee to enforce his 
claim where there were resident creditors would not 
be based upon his incapacity to sue on any defect in 
his title, but upon the fundamental and universal 
principle that every government has complete control 
over all property within its territorial limits, and will 
hold such property for the benefit and protection of 
its citizens. Death instantly creates a claim upon all 
the property of the decedent in favor of his creditors 
superior to the claims of all others. It is the policy of 
every State to hold all property within its jurisdiction 
for the satisfaction of the claims of its resident credi- 
tors, instead of suffering the property to be removed 
and the citizens compelled to resort to the tribunals of 
a foreign government to enforce their demands. Al- 
though for some purposes a debt is held to have its 
situs at the domicile of the creditor, yet for the pur- 
pose of granting administration the debt is declared 
by all the authorities to have its situs at the domicile 
of the debtor; and all the adjudications agree that a 
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debt owing by A. to B. may be attached by C., a cred- 
itor of B., inthe State in which A. resides, although 
B. is not a resident of that State. This is done every 
day, and clearly shows that the debt is properly 
within the State in which the debtor resides, for other- 
wise it could not be attached there, the creditor to 
whom such debt is owing being a non-resident. That 
a debt is property at the domicile of a debtor for the 
purposes of administration is held in the following 
cases: Fox v. Carr, 16 Hun, 434; Weaver v. Norwood, 
59 Miss. 665; Speed v. Kelly, id. 47; Pinney v.McGregor, 
102 Mass. 186; Owen v. Miller, 10 Ohio St. 136; Chap- 
man vy. Fish, 6 Hill, 554; Wyman v. Halstead, 109U. S. 
656; Slocum v. Sanford, 2 Conn. 533. And it has 
been held that the fact that a bill or note has 
been given for the debt, and such bill or note is in 
another State does not affect the question. See same 
cases. Butin Goodilet v. Anderson, 7 Lea, 286, and St. 
John v. Hodges, 9 Baxt. 334, the court held that the 
administrator of the domicile of the debtor had no 
title to negotiable notes, which had been given for the 
debt, but that the administrator of the decedent's 
domicile, where the notes were, had title to them. 
The debt then, being property of the domicile of the 
debtor for the purposes of administration, it naturally 
follows that the claim of the assignee of such debt, 
being no stronger than that of the representative from 
whom he purchased it, is subject to the rights of resi- 
dent creditors, because it is subject to their rights in 
the hands of the representative, and the assignee 
therefore should not be allowed to collect his claim by 
suit until the resident creditors are protected; other- 
wise the State through its tribunals voluntarily relin- 
quishes, to the detriment of its own citizens, property 
within its jurisdiction and under its control. 

In Du Val v. Marshall, 30 Ark. 230, it was held that 
an assignment by the administrator of the domicile of 
the decedent of a judgment recovered in another 
State was void as against an administrator of the same 
estate appointed in that State beforethe assignment, 
eventhough there were no creditors in that State. 
This decision is undoubtedly sound, for upon the ap- 
pointment of the ancillary administrator he became 
vested with the title to all property of the decedent 
within the State, and the administrator of the domi- 
cile had no more authority to sell the judgment after 
that than a stranger. 

While the personal representative cannot sue in a 
foreign State, yet if the debtor pay to him the debt 
owing to the decedent's estate, the payment will be 
valid if made in the State in which such personal rep- 
resentative was appointed. Wilkins v. Ellett, 108 U.S. 
250; Kleinv. French, 57 Miss. 662; Wilkins v. Ellett, 9 
Wall. 740; Parsons v. Lyman, 20 N. Y. 103; Williams 
v. Stoars, 6 Johns. Ch. 353; Doolittle v. Lewis, 7 id. 45; 
Vroom v. Van Horne, 10 Paige, 549; Tecothick v. 
Austin, 4 Mason, 33; Skakespeare v. Fidelity, 97 Penn. 
St. 173; Stevens v. Gaylord, 11 Mass. 256; Merrill v. 
New England Life Ins. Co., 103 id. 245; Eq. Life Ass- 
Soc., 76 Ala. 641; S. C., 52 Am. Rep. 346. 

The reason for this rule is manifest. The debtor 
having come into the jurisdiction in which the per- 
sonal representative may sue him, and thus compel 
him to pay the debt, is certainly justified in paying the 
debt voluntarily. That he may be sued while in the 
State in which the representative was appointed can 
admit of no doubt. Saunders v. Weston, 74 Me. 85. 

It has been intimated however that if the debtor de- 
parts from his State of residence, in which an ancil- 
lary administrator has been appointed, for the purpose 
ot defrauding him, no payment to another adminis- 
trator, even in a suit, will protect him against liability 
to the aaministrator ot the State in which he resides. 
Fou v. Carr, 16 Hun, 434, 439, 440, 





The fact,that at the time the debtor is sued or makes 
the payment in the foreign State there is an adminis- 
trator to whom he could make payment in his own 
State, does not seem to affect the nature of the pay- 
ment as a complete discharge of the debt. Fox v. Carr, 
16 Hun, 434. But see contra, Ferguson v. Morris, 67 
Ala. 390. This was held the rule in case of an action 
to recover the debt in the case cited. There was at the 
time the suit was broughtin the State of New York 
an administrator in the State of North Carolina,which 
was the State in which administration was originally 
granted, and was the domicile of the decedent at the 
time of his death. The ground upon which the decis- 
ion was placed was that the debt followed the person 
of the debtor, and that although it was originally prop- 
erty in North Carolina where the debtor resided and 
vested in the administrator there, yet that when the 
debtor came into the State of New York the debt be- 
came assets in that State, and as such could be col- 
lected by the ancillary administrator there. Itis diffi- 
cult to reconcile thiscase with principle. The ques- 
tion was not one of jurisdiction over the person of the 
defendant debtor, but of title to the debt. In the first 
place it vested in the domiciliary administrator while 
the debtor was a resident of the State. How could 
that title be divested by any act of the debtor? In the 
second place it never became assets in the State of 
New York because the debtor was not domiciled there 
at the time suit was brought, but was there only tem- 
porarily. The debt follows the domicile of the debtor, 
and not the person, in all his wanderings, See Saun- 
ders v. Weston, 74 Me. 85. 

Whether payment in the State in which the debtor 
lives to a foreign representative will discharge the 
debt in all cases is not definitely settled. It has been 
held that if there are no creditors or next of kin in 
the State in which the debtor resides, and no executor 
or administrator appointed therein, payment will be 
good as against an administrator subsequently ap- 
pointed. Wilkins v. Ellett, 9 Wall. 740; S. C., 108 U.S. 
256; Klein v. French, 57 Miss. 662; Shakespeare v. Fi- 
delity, 97 Penn. St. 173; Gibson v. Powder, 40 Ark. 195. 
And in Wyman v. Halstead, 109 U.S. 656, the Sapreme 
Court said: “ But payment tothe administrator ap- 
pointed in the State in which the intestate had his 
domicile at the time of his death, whether made 
within or without that State, is good against any ad- 
ministrator appointed elsewhere.” This broad and 
comprehensive language would justify payment within 
the State of the debtor’s domicile, although there were 
creditors therein. The authorities seem to be against 
such a doctrine. 

In Ferguson v. Morris, 67 Ala. 390, the court held 
that such payment afforded no protection against the 
claims of creditors who were residents of that State. 
Judge Story declares it to be his opinion that such a 
payment would not constitute a good defense to the 
claim of a subsequently appointed administrator in 
the debtor’s domicile. He says: ‘‘ Suppose an admin- 
istration should afterward be granted in the foreign 
country, would it be any bar toan action brought br 
the foreign administrator against the debtor for the 
same debt, that the debtor had already paid it to 
another administrator, who had no right to demand it 
in virtue of his original administration, and who there- 
fore might properly be deemed a stranger to the debt ?”’ 

* * * “Tt seems sufficient to answer these ques- 
tions in the affirmative without shaking some of the 
best established principles of international law on this 
subject.” Story Confl. Laws, § 515a. 


The great jurist is clearly right in cases where it ap- 
pears that there are creditors in the debtor’s domicile; 
but in so far as he intimates an opinion that the pay- 
ment would not be justifiable in any case as against 
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the administrator subsequently appcinted in that ju- 
risdiction, his opinion has not been acquiesced in. 

In Vroom v. Van Horne, 10 Paige, 549, 556-7: Klein 
y. French, the courts incline to the view that payment 
would not discharge the debt if there were creditors 
of the decedent in the domicile of the debtor where 
the payment was made. But in Parsons v. Lyman, 20 
N. Y. 103, Judge Denio gave utterance to a dictum 
that the presence of creditors in the debtor’s State 
would make uo difference. In this case the payment 
was made in New York to a Connecticut administra- 
tor of a debt owing to the decedent by a resident of 
New York. The court held thet the same administra- 
tor, being subsequertly appointed in the State of New 
York, could not be called upon in that State to ac- 
count again for the debt, he having already accounted 
for it in Connecticut. The case however does not de- 
cide whether the payment would have been good 
and the administrator either required to account for 
it again in New York or to sue the debtor for the 
debt, had there been creditors in that State to be pro- 
tected. Judge Denio says, at page113: “ The fact that 
those assets were at one time within one jurisdiction, 
or had existed in the shape of a debt owing by a resi- 
dent of this State, is of no legal consequence. In stat- 
ing this position, I of course exclude any consideration 
of cases where alien by way of attachment or other- 
wise had been fastened upon the property, or where 
any claims of a domestic executor or administrator 
had attached to it before it had passed into the hands 
of the party claiming under the foreign title. I might 
also exclude the case of beneficiaries of a trust residing 
in this State as legatees or creditors of a testator whose 
executors, appointed in unother State, had come here 
and received by voluntary delivery or payment the 
personal assets of the estate, for in the case before us 
the respondent received in Connecticut and invested 
the moneys for which he had been adjudged liable to 
account to the surrogate of New York, while every per- 
son interested in the estate was a resident of the State of 
Connecticut. But if that were otherwise, J conceive 
that it would make no difference.” See also Trecothick 
v. Austin, 4 Mason, 33. 

Where a debt is evidenced by an instrument asa 
bond or note, the actual sifus of the instrument is the 
situs of the debt, irrespective of the domicile of the 
debtor. Goodlet vy. Anderson,7 Lea(Tenn.), 286; St. 
John v. Hodges, 9 Baxt. (Tenn.) 334; Beers v. Shannon, 
73 N. Y. 292; Byron v. Byron, Cro. Eliz. 472; Doolittle 
v. Lewis, 7 Johns. Ch. 44; Whitehurst v. Whitehurst, 6 
Va. L. J. 54; Speed v. Kelly, 59 Miss. 47. 

In Doolittle v. Lewis the chancellor held that the 
foreign executor or administrator of a non-resident 
mortgagee might in his own name enforce the power 
contained in the mortgage of sale in case of default, 
without taking out letters in the State where the 
mortgaged property lay, the bond and mortgage being 
in the possession of the decedent at the time of his 
death in the State in which the personal representative 
was appointed, and being in the possession of such rep- 
resentative in such State all the time subsequent to 
his death. 

Guy C. H. Cor iss. 

POUGHKEEPSIE, N. Y. 


———_4.—_——————— 


CITIZENSHIP—“ INHABITA WNT.” 
CONNECTICUT SUPREME COURT OF ERRORS. 
MAY 3, 1886. 

Town oF NEw HARTFORD V. TOWN OF CANAAN. 

L. was born in 1836 in Massachusetts, his father being an 

alien resident there. When L. was five years old his 


father removed with his family to Connecticut, residing 





in several towns, but acquiring no settlement in them, 
and finally settling in N., where he residedtill after L. 
became of age. After reaching his majority L. resided 
more than six years in N., self-supporting and paying all 
assessed taxes, Held, that L. was a citizen by birth, and 
that in coming from another town in the State toN. he 
came as an ‘‘ inhabitant.” 


, eng to recover for supplies furnished to a pau- 
per. The opinion states the case. 


L. B. Dean and W. B. Smith, for appellant. 
A. H. Fenn, for appellees. 


PARDEE, J. LaFayette Parrott was born in 1836 in 
Massachusetts, his father being an alien resident there. 
Some five years thereafter, the father removed 
with his family, including LaFayette, into this 
State, residing first for about two years in Colebrook, 
then for about the same length of time in Winchester, 
going thence to Norfolk, where he resided until 1868. 
In 1855, in Norfolk, he was naturalized, LaFayette be- 
ing thenaminor. After attaining majority the latter 
resided more than six years in Norfolk, presump- 
tively self-supporting and paying all assessed taxes. 
In 1879 he came to want in the town of New Hart- 
ford, but had not then acquired a settlement there 
under the pauper laws. The latter town expended 
money for his support, and claiming that the town of 
Canaan is his place of settlement, brought this suit 
for re-payment. 

In Lynch vy. Clarke, 1 Sandf. Ch. 584, it is said as fol- 
lows: ‘‘Upon principle therefore I can entertain 
no doubt but that by the law of the United States, 
every person born within the dominion and allegiance 
of the United States, whatever was the situation of 
his parents, is a natural-born citizen. It is surprising 
that there has been no judicial decision upon this 
question. None was found by the counsel who argued 
this cause, and so far as I have been able to ascertain, 
it never has been expressly decided in any of the 
courts of the respective States or of the United States. 
This circumstance itself,in regard to a point which 
must have occurred so often in the administration of 
justice, furnishes a strong inference that there has 
never been any doubt but that the common-law rule 
was the law of the land. This inference is confirmed 
and the position made morally certain by such legis- 
lative, judicial and legal expositions as bear upon the 
question. Before referring to these I am bound to 
say that the general understanding of the legal pro- 
fession, and the universal impression of the public 
mind, so far as I have had the opportunity of knowing 
it, is that birth in this country does of itself consti- 
tute citizenship. Thus when at an election the in- 
quiry is made whether a person offering tu vote isa 
citizen or an alien, if he answers that he is a native of 
this country, it is received as conclusive that he isa 
citizen. No one inquires further. No one asks 
whether his parents were citizens or were foreigners. 
It is enough that he was born here, whatever was the 
status of his parents. I know that common consent 
issometimes only a common error, and that public 
opinion is not any authority on a point of law. But 
this is a question which is more important and more 
deeply felt in reference to political rights than rights 
of property. The universality of the public sentiment 
in this instance is a part of the historical evidence of 
the state and progress of the law on the subject, in- 
dicates the strength and deptb of the common-law 
principle, and confirms the position that the adoption 
of the Federal Constitution wrought no change in that 
principle.” 

1n McKay v. Campbell, 2 Sawy. 118, itis said: ‘By 
the common law a child born within the allegiance of 
the United States is born asubject thereof without 
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reference to the political status or condition of its 
parents.” 

In2 Kent Com. (9th ed.)1, it is said that ‘“ natives 
are all persons born ‘within the jurisdiction and [alle- 
giance of the United States.”’ To the text is subjoined 
the following note: ‘ This is the rule of the common 
law, without any regard or reference to the political 
condition or allegiance of their parents, with the ex- 
ception of the children of embassadors, who are in 
theory born within the allegiance of the foreign 
power they represent. Calvin's case, 7 Coke, 1; Lynch 
v. Clarke, 1 Sandf. Ch. 584, 639." 1n this last case the 
doctrine relative to the distinction between aliens and 
citizens in the jurisprudence of the United States was 
extensively and learnedly discussed, and it was ad- 
judged that the subject of alienage, under our na- 
tional compact, was a national subject, and that the 
law on this subject which prevailed in all the United 
States became the common law of the United States 
when the union of the States was consummated; and 
the general rule above stated is consequently the gov- 
erning principle or common law of the United States, 
and not of the individual State separately consid- 
ered. 

The right of citizenship, as distinguished from alien- 
age, isanational right, character, or condition, and 
does not pertain to the individual States separately 
considered. The question is of national and not in. 
dividual sovereignty, and is governed by the principle 
ofthe common law which prevails in the United 
States, and became, underthe Constitution, toa lim- 
ited extent, a system of national jurisprudence. It 
was accordingly held in that case that the complain- 
ant, who was born in New York of alien parents, dur- 
ing their temporary sojourn there, and returned while 
an infant, being the first year of her birth, with her 
parents to their native country, and always resided 
there afterward, was a citizen of the United States by 
birth. This was the principle of the English common 
law in respect to all persons born within the king’s 
allegiance, and was the law of the colonies, and be- 
came the law of each and all of the States when the 
Declaration of Independence was made, and con- 
tinued so until the establishment of the Constitution 
of the United States, when the whole exclusive juris- 
diction ofthis subject of citizenship passed to the 
United States, and the same principle has there re- 
mained.” 

In Field’s International Code, 132, it is said: ‘‘A 
legitimate child, wherever born, is a member of the 
nation of which its father at the time of its birth was 
amember.”’ Upon this Morse, in his work on Citizen- 
ship, p. 17, thus comments: “This is the law in most 
European States (Westlake, p. 16; Foelix, p. 54), but 
not in England orin the United States. However in 
Ludlam v. Ludlam, 26 N. Y. 371, the court says: ‘ Cit- 
izenship of the father is that of the child so far as the 
laws of the country of the father are concerned.’ And 
it has been held in the United States that the national 
character of the parent is of no importance, even in 
the case of a child born within the territory to a par- 
ent who has not been, and has not taken any steps 
toward becoming naturalized here, and who removes 
the child whileaninfant. Lynch v. Clarke, 1 Sandf. 
Ch. 585. But this decision seems not to be entirely 
approved (Munro v. Merchant, 26 Barb. 400) and prob- 
ably would atthe most be considered as authority 
only in regard to the right of succession to real prop- 
erty within that State.”’ 

But in Munro v. Merchant, supra, the marginal note 
is as follows: ‘A child born in this State of alien par- 
ents during its mother’s temporary sojourn here, isa 
native-born citizen.”” And the court says: “It is 
further contended on the part of the defendant, that 
the plaintiff himself is an alien. He was born in Bal- 





ston Spa, in this State while his father was a resident 
of Canada, and returned to his father’s domicile with 
his mother within a year after his birth. His mother 


was temporarily there without any actual change of 


residence, either on her part orthatof his father. It 
is argued that at common law a natural born subject 
was one whose birth was within the allegiance of the 
king. The cases of children of ambassadors born 
abroad, and of children born in English seas, 
were considered exceptions. Chancellor Kent, in his 
Commentaries, defines a native-born citizen to bea 
person born within, and an alien one born out of the 
jurisdiction of the United States. 2 Kent Com. 
37, 50. 

In Lynch v. Clarke, 1 Sandf. Ch. 583, the question 
was precisely as here, whethera child born in the city 
of New York of alien parents, during their temporary 
sojourn there, wasa native-born citizen or an alien; 
and the conclusion was, that being born within the 
dominion and allegiance of the United States, he was 
anative-born citizen, whatever was the situation of 
the parents at the time of the birth. That case, if law, 
would seem tobe decisive of the present question. 
But admitting the plaintiff to be an alien, the cases 
already cited show that the term ‘heirs or assigns,’ in 
the ninth article of the treaty, is not to be confined to 
the immediate descendants, but is to be extended in- 
definitely till the title comes to acitizen.” The court 
did not find it necessary to deny the doctrine of 
Lynch v. Clarke, but rested its decision upon other 
grounds. 

In Ludlam vy. Ludlam, supra, among other facts 
found is the following: R. L. Ludlam, the father of 
Maximo M. Ludlam, in 1822, voluntarily expatriated 
himself from the United States, where he was a nat- 
ural-born citizen, for the purpose of becoming a per- 
manent resident of Lima, in Peru, South America,and 
of establishing his permanent domicile there, and a 
few months thereafter did become such permanent 
resident and establish his permanent domicile there, 
and M. M. Ludlam was there born of a native of Chili. 
The court says: ‘‘If weassume that the laws of Peru 
are similar to ours on the subject of citizenship, there 
is no doubt that Maximo Ludlam would be in that 
country regarded as a citizen of Peru. 1 Sandf. Ch. 583. 
This would involve him, according to the rules which 
I find established, ina double allegiance to this coun- 
try and Peru; and it cannot be denied that inconven- 
iences might result from such a condition. The case 
however isnot new, and I am not aware that any 
practical inconvenience has ever resulted to persons 
occupying such positions; their immunity in this re- 
spect resulting mainly, it may be presumed, from the 
liberality of civilized governments toward persons 
thus situated. * * * Practically the person so sit- 
uated secures all the rights of citizenship, or at least 
the right of inheritance, in two countries, and dis- 
charges the duties of allegiance in only one.” 

In Morse on Citizenship, p. 241, § 203, is the following 
citation from an opinion of the secretary of State to 
the president: ‘*Thechild born of alien parents in 
the United States is held to be acitizen thereof, and 
to be subject to the duties with regard to this coun- 
try which do not attach tothe father. * * * Such 
children are born to a double character; the citizen- 
ship of the father is that of the child so far as the laws 
of the country of which the father is a citizen are con- 
cerned, and within the jurisdiction of that country; 
but thechild, from the circumstances of its birth, 
may acquire rights and owe another fealty besides that 
which attaches to the father.”’ 

In Kawle’s View of the Constitution of the United 
States, p. 86, it issaid: ‘‘Every person born within 
the United States, its territories or districts, whether 
the parents are citizens or aliens, is a natural-born cit- 
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izen within the sense of the Constitution, and entitled 
toallthe rightsand privileges appertaining to that 
capacity.” 

Again, neither in Ludlam v. Ludlam, nor in Munro 
vy. Merchant, supra, did the court undertake to decide 
the political question as to the extent to which the 
United States would be compelled to go in defense of 
persons born hereof aliens; in each case it was defin- 


ing private pecuniary rights under State laws. Such 
is the nature of the question in the case at bar. Prac- 


tically it is, under our statutes, from what town 
is LaFayette Parrott entitled to receive aid if in 
want? 

Moreover, if as is suggested, he was born to the ad- 
vantages of a double allegiance, upon attaining his ma- 
jority he exercised the right which was his of electing 
the government to which he would give allegiance, 
and that election related back to the time of his birth. 
Upon these authorities LaFayette had by birth what 
his father did not then have, citizenship of the United 
States and of the State of Massachusetts. This priv- 
ilege neither needed nor had any strengthening by re- 
flection from the subsequent naturalization of his 
father; he held it to the fullest extent in his own, and 
that the highest right. 

In Town of Bridgeport v. Town of Trumbull, 87 Conn, 
484, the court, speaking of a minor born in New York 
of aliens, brought by her parents into this State, and 
here residing during six years, said of her that she was 
not an inhabitant of this State within the meaning of 
a cited statute. The obvious meaning of the court is 
that she was not a settled inhabitant. When this case 
was previously before this court (52 Conn. 158), the 
finding was that he came directly from Massachusetts 
to Norfolk. The court said: ‘LaFayette was born 
in Massachusetts in June, 1836, and resided there with 
his father until 1847, when both removed to Norfolk 
inthis State, where they resided until 1868. These 
facts, we think, make LaFayette a citizen of the 
United States and of the State of Massachusetts by 
birth. 2 Kent Com. 1, note a. When he went to Nor- 
folk he had the same right as any other inhabitant of 
another State. Under the decisions in Town of Bridge- 
port v. Town of Trumbull, supra, and Town of Morris 
v. Town of Plymouth, 34 Conn. 270, this right was sus- 
pended while he was a member of his father's family 
during his minority. But the record shows that he 
became of age in June, 1857, and resided thereafter in 
Norfolk until 1868; but the further facts that are es- 
sential to bring him under the provisions referred to 
in the second class are not found ’’—meaning thereby 
that possibly upon another trialit might be proven, 
that during his residence in Norfolk after attaining a 
majority, he became a settled inhabitant, either by 
admission or by the ownership of real estate as pre- 
scribed by statute, in his capacity asa resident citizen 
coming from Massachusetts directly to Norfolk. But 
upon the new trial the fact came into the case that he 
came from Massachusetts as a citizen there, and be- 
came a resident citizen or inhabitant of this State, 
first in Colebrook, then in Winchester, going thence to 
Norfolk. Of course if the acquisition of a settlement 
in Norfolk may be made to rest upon his residence 
while a minor in Massachusetts it may be made to 
rest upon his residence while a minor in Connect- 
icut. 

In 1857 he attained majority in Norfolk and then 
aud there began and completed a longer period than 
six years, self-supporting and tax paying. In deter- 
mining the question whether he thereby acquired a 
pauper settlement in Norfolk, we are to ask from 
whence did he come to that town? He came from 
another town in this State. Of course during minor- 


ity he was obliged to serve and obey his father, and 
under pauper laws, the residence of the father was im- 





partedto him. It is true he did not remove from one 
residence to another in the right and power of an adult 
to determine for himself where he would live, but be- 
cause of the power tothe father to command him. 
But the subjection of the son to the father did not de- 
stroy, or even affect, the citizenship of the former; all 
the privileges and allthe duties pertaining to that 
right were his; he might be called from under the 
father’s authority to serve and defend the United 
States or the State of his residence. And whereverhe 
resided, although there by the command of his father,he 
was an “inhabitant’’ in the fullest sense and by all 
definitions. The statute does not require him to come 
into Norfolk an adult inhabitant; nor does it require 
that the six years of self-supporting and tax paying 
residence shall begin simultaneously with his coming 
from another town. And althongh whilea minor in 
his father’s family he could not acquire a settled in- 
habitancy, because in the matter of receiving aid 
from the public, the father is the representative of and 
recipient of the minor, yet after he had attained ma- 
jority and had subsequently completed six years of 
self-supporting and tax paying residence, it was his 
right to take advantage of any fact as to his status at 
birth, and as to subsequent inhabitancy, in establish- 
ing bis legal settlement in Norfolk. His minority is 
not a blank. 

The cases of Huntington v. Oxford, 4 Day, 196; Sals- 
bury v. Fairfield, 1 Root, 182; and Sterling v. Plain- 
field, 4 Conn. 115, decide nothing more tban that a mi- 
nor cannot gain a settlement for pauper purposes by 
commorancy ; they do not decide that he may not be 
an inbabitant. 

In Scott v. Sandford, 19 How. 422, it is said: ‘*Un- 
doubtedly a person may bea citizen, that is, a mem- 
ber of the community who form the sovereignty, 
although he exercises no share of the political power, 
and is incapacitated from holding particular offices. 
Women and minors, who form a part of the political 
family, cannot vote; and when a property qualifica- 
tion is required to vote or holda particular office, 
those who have not the necessary qualifications can- 
not vote or hold the office, yet they are citizens.” 

Therefore LaFayette Parrott, as an inhabitant of 
Winchester removing to Norfolk, became and contin- 
ues to be a settled inhabitant of the last-named town. 
This conclusion renders it unnecessary to discuss other 
questions presented. 

There is error in the judgment of the court below. 





— 


WILLS—CONSTRUCTION — CHILDREN’S REPRE- 
SENTATIVES. 
VERMONT SUPREME COURT, AUG. 28, 1886. 


BRONSON V. ESTATE OF PHELPS. 

A. bequeathed an annuity of $200 to his sister, and made it a 
charge upon certain realestate. He further directed that 
at her death $3,300 should be paid to her children, and 
their representatives, if deceased, except W. At the date 
of the will eight of the sister’s children were living and 
two had deceased, each leaving issue, one of which was 
W., who was made an exception in the will. 

Held, that the representative of the two children who had 
died before the date of the will, excepting W., were 
included in the bequest. 


XCEPTIONS from 

4 county. 

The was an appeal from a decree of the Probate 
Court making distribution of an estate as prayed for 
in the petition. Heard by the County Court, Chitten- 
den county, September term, 1885, Taft, J., presiding, 
upon an agreed statement of facts. Judgment that the 


County Court, Chittenden 








270 





THE ALBANY LAW JOURNAL. 











decree of the Probate Court be affirmed. The facts 


are set forth in the opinion. 
C. W. Withers, for petitioner. 


A. P. Hodges, for defendants. 


WaLkKeER, J. Timothy P. Phelps, late of Milton, 
died in 1864, leaving a will dated October 8, 1863, which 
was duly probated. The questions presented for de- 
cision arise under the following clause of said will, 
to- wit: 

“T give to my sister Clarissa Hodges the sum of two 
hundred dollars annually, during her life, for her sole 
and separate use, to be paid to her by the said George 
Whittemore, or the legal owner or occupant of that 
part of my home farm situate in said Milten, and I 
make the payment of the said last-mentioned annuity 
a charge upon the said part of my home farm situate 
in said Milton; and at the decease of the said Clarissa 
I give to the children of the said Clarissa, and their 
representatives, if deceased, excepting George Wilber, 
the sum of three thousand three hundred dollars, to 
be paid to the said children in the same manner as said 
last-mentioned annuity, and in alike manner of said 
annuity, to constitute a charge upon that part of said 
home farm situate in said Milton.” 

Eight of said Clarissa Hodges’ children were living 
at the date of said testator’s will. Two of her daugh- 
ters had died before that date, leaving issue, namely: 
Caroline Hodges Romaine, who died seventeen years 
before said will was made, leaving one child named 
Clarissa Romaine; and Sophia Hodges Wilber, who 
died fourteen years before said will was made, leaving 
three children, to-wit, Wallace Wilber, George Wilber 
and Jane Wilber, the petitioner in this case, all of 
whom are mentioned in said will. Clarissa Hodges 
died in March, 1883, leaving the eight children who 
were living at date of the will, or their represen- 
tatives, and the representatives of the two daughters 
who were deceased at the date of said will. In 1883 the 
Probate Court, on due application, decreed that if the 
said Clarissa deceased leaving lawful children, or their 
representatives, the legal owner or occupant of that 
part of the home farm of said Phelps situated in Mil- 
ton shall pay to said children, or their representatives 
the sum of $3,300, and that the payment thereof shall 
be acharge on that part of said farm situated in Milton. 
Which decree, on appealand exceptions, was in 1884 
affirmed by the Supreme Court. The legal owner or 
occupant of said farm failed to pay said sum of $3,300, 
and surrendered said farm to the children and heirs 
of said Clarissa under and by virtue of said will and 
decree. 

In 1885 Jane Wilber, in the name of Jane Wilber 
Bronson, she having married, brought her petition to 
the Probate Court, setting forth therein, that as one 
of the representatives of Sophia Hodges Wilber, a 
daughter of said Clarissa Hodges,she is entitled to one- 
twentieth part of said farm, and praying the court to 
make such decree as will secure to her her right in 
said premises. Said Probate Court adjudged and de- 
creed that said Jane Wilber Bronson was entitled to 
share with the children of said Clarissa Hodges, and 
the other representatives of her deceased children, 
except George Wilber, in that portion of said Phelps’ 
estate, which he willed to them under the foregoing 
clause of his will. The defendants appealed ‘from said 
order of Probate Court to the County Court, which 
court affirmed the order and decree of the Probate 
Court, and the question is now before this court on 
exceptions to the judgment of the County Court. 

The defendants, the eight children of said Clarissa, 
who were living at the date of said Phelps’ will, and 
their representatives, contend that the representa- 
tives of Sophia Wilber and Caroline Romaine, the two 





daughters of said Clarissa, who died before the date 
of said will, are not entitled: to share in said be- 
quest, and claim that said bequest is a gift to a class 
living at the date of the will, and the representatives 
of such of the class as are dead at the time of pay- 
ment, and that the representatives take, not by way of 
original substantive gift, but by way of substitution, 
and that none are capable of taking by way of substi- 
tution except such as represent members of the class 
who could have taken as original legatees at the date 
of the will. Butthe petitioner does not found her 
claim to share in the bequest on ze right to take her 
portion of a share which was given to her mother, and 
which her mother was capable of taking at the date 
of the will, but on the ground that she is entitled, as 
an original primary legatee, to her portion of such a 
share of the bequest as her mother would have taken 
if she had been capable of taking at the time of the 
payment or enjoyment of the bequest. 

It is not questioned that the words “ their represen- 
tatives’’ are used for and mean “their issue,’”’ and 
have reference to certain issue of Clarissa’s children, 
so far as they take under the clause of the will. And 
the question is, whether under the words, ‘at the de- 
cease of said Clarissa lI give to the children of said 
Clarissa, and their representatives, if deceased, ex- 
cepting George Wilber,” the issue of the children of 
Clarissa who died before the making of the will are 
included as objects of the gift. The answer to this 
question depends upon the construction given to the 
language of the bequest. 

The cardinal rule in the construction of wills is the 
intent of the testator; and that intent must prevail if 
it can clearly be perceived from the will, and is not 
contrary to some positive rule of law. It is apparent 
from the other provisions of the will that there was 
no intention on the part of the testator to exclude the 
issue of the children of Clarissa who were deceased 
when the will was made from sharing in his estate, 
against George Wilber, one of the brothers of the pe- 
titioner, to whom he gives no specific pecuniary or resi- 
duary legacy, and whom he expressly excludes from 
sharing in the bequest in question. 

In another clause of the will he gives pecuniary lega- 
cies to Wallace Wilber and Clarissa Romaine, and 
also, in another clause, he gives an annuity to Jane 
Wilber, the petitioner, who was a member of his fam- 
ily after the death of her mother, and $1,600 to her 
heirs at her death if she shall have children born in 
lawful wedlock. The $3,300 given under the clause in 
question is to be paid to and divided among the class 
taking at a time subsequent to the death of the testa- 
tor, to-wit, at the decease of Clarissa. 

It is the general rule of construction that words of 
survivorship in bequestf of personal estate are to be 
referred to the period uf division and enjoyment, un- 
less there is a special intent tothe contrary, and lega- 
cies given'toa class of persons vest in those who answer 
the description and are capable of taking at the time of 
distribution, or when the legacy takes effect. They 
who thus answer the description are deemed to be the 
objects of the gift. 

The testator knew of the death of Sophia Wilber 
and Clarissa Romaine at the time he made his will, 
and that they had left children surviving them; that 
it is very evident that if he intended to exclude their 
issue from sharing in the bequest he would not have 
used the general language adopted by him in making 
it. If he had intended to limit the gift to the chil- 
dren of Clarissa living at the date of his will and their 
particular representatives, he would have used words 
apt to such limitation, and made the bequest to the 
children living at the time, and to the representatives 
of such of the then living children as shall decease be- 
fore the time of enjoyment; thereby making it an 
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original gift to the living children, and a substantial 
one to their issue. 

The general words of the bequest must receive their 
ordinary interpretation, and be used in their ordi- 
nary sense and meaning, unless some other is 
clearly indicated. As there are no expressions 
in this or any other clause of the will showing 
any intent of the testator to use the words conferring 
the bequest in a narrow or restriced sense, they can- 
not be construed as a limitation to the living children, 
and the issue of such. Without any studied effort to 
restrict its meaning, the language used indicates that 
the testator contemplated all the children, and both 
future and past deaths of such children, and an ascer- 
tainment, at a future period of distribution, of those 
who might then be dead, and a consequent provision 
for their issue, if any; and that necessarily would in- 
clude, among the objects of the gift, the issue of such 
of her children as were dead at the date of the will. 
The words of theclause referred to, all taken together, 
show that the testator had in mind Clarissa’s deceased 
children and their representatives, and intended that 
her said representatives, excepting George Wilber, 
should share in the bequest as objects of the class to 
whom the gift was primarily made. If not so, it may 
well be asked, why did he expressly exclude George 
Wilber alone? The exception of one of said issue has 
irresistible weight and force in reaching the conclu- 
sion that the testator intended the bequest as a gift 
to all the children of Clarissa living at her decease,and 
to the issue of such of her children as had then de- 
ceased, excepting George Wilber, as aclass, intending 
the issue of each deceased child to take such share as 
their parents would have taken if capable of taking. 

The words “‘ their representatives, if deceased,’ are 
connected by the copulative conjunction “‘and”’ wi’h 
children, showing that the representatives and chil- 
dren are embraced as a class to whom the gift was pri- 
marily made, and that the gift was clearly intended 
to include the representatives of all the deceased cbil- 
dren at the time of enjoyment, without regard to 
whether they died before or after the date of the will. 
The word * their’’ refers to “all” of Clarissa’s chil- 
dren, and not to those 7only who were living at the 
date of the will. 

The words of the clause following the gift, ‘to be 
paid to said children,” etc., are not to be construed as 
living the bequest to living children of Clarissa, but 
as indicating that the bequest is to bedivided among 
the legatees according to the number of children, and 
families of deceased children, who are entitled to 
take; so that the issue of any deceased child would 
take among them the share only which their parent 
would have been entitled to if living at the time of 
distribution. 

We think the bequest clearly falls within the rule 
of a gift to such of a class as shall be living at a stated 
time, or their issue, and is therefore to be construed 
as introducing the issue of such of the class as at the 
time stated for the enjoyment shall be dead; and this 
by way of addition to the class, and not by way of 
substitution, and thus admitting the issue of persons 
dead at the date of the will, excepting those expressly 
excluded. 3 Jarm. Wills, 632, 636; Adams v. Adams, 
14 iq. Cas. 246; Wheeler v. Allen, 54 Me. 232. And 
we are of the opinion that the bequest is an original 
substantive gift to the children of Clarissa living at 
the time of her decease, and the issue of such of them 
as should be then dead, leaving issue, except the one 
expressly excluded, and that the issue of Sophia Wil- 
berand Caroline Romaine, excepting George Wilber, 
are entitled to share in the bequest as primary lega- 
tees, taking the share their mothers would have taken 
if living. 








The leading cases in England and America support 
this conclusion. 

In Tytherleigh v. Harbin,,6 Sim. 329, where a testa- 
tor devised an estate to trustees in trust for R. T. for 
life, and at his decease tu convey the same ‘unto or 
among all and every of such one or more of the child 
or children of the said R. T. who shall be living at the 
time of his decease, and the issue of such of them as 
shall be then dead leaving issue,’’ the question was 
whether the issue of a child of R. T., who was dead at 
the date of the will, was included in the devise, and 
Sir L. Shadwell, V. C., decided that the gift included 
these objects, and that the devise was an original sub- 
stantive gift to the children of R. T. living at the 
time of his decease, and the issue of such of them as 
should be then dead leaving issue. 

In Clay v. Pennington, 7 Sim. 370, where a testator, 
in acertain event, bequeathed a residuary fund unto 
the children of his brother B., and their lawful issue, 
some of the children of B. were dead at the date of 
the will, but it was held that the issue of such children 
were entitled to participate with the other children 
and their issue; it being considered that the gift in- 
cluded all the descendants of the brother who were 
living at the period in question. 

In Rust v. Baker, 8 Sim. 443, a testator gave a frac- 
tion of his residuary personal estate to A., B. and C., 
and the children of D., and the issue of such of his 
children as should have departed this life. Long 
before the date o: the will, D. had had a child 
who went abroad, and had not been heard of for 
twenty years. It was held he must be presumed to 
have been dead at the date of the will, and that his 
children were entitled under the bequest. 

In Bebb v. Beckwith, 2 Beav. 308, under a similar be- 
quest, it was held that the issue of a child at the date 
of a will was entitled to share in the same. 

In Zeed v. Morton, 60 N. Y. 502, the proceeds of cer- 
tain real estate at the death of the testator’s son Wil- 
liam, without issue, were to be paid to and divided 
equally among the surviving children of the testator, 
and the issue of such of them as may have died leav- 
ing issue, such issue to take the share their parents 
would have taken if living. At thetime of the execu- 
tion of the will, and at the time of his death, the testa- 
tor had five children living, and the issue of five chil- 
dren who had previously died were also living. Wil- 
liam died without issue after the death of the testator. 
Four other children of the testator, who survived 
him, died leaving issue, before the death of William. 
And the question was, whether under the words ‘‘ my 
surviving children, and the issue of such of them as 
may have died leaving issue,’ the issue of the chil- 
dren of the testator who died before the making of 
the will are included. Thecourt held that the issue 
of the testator’s deceased children living at the death 
of his son William took as primary legatees under the 
clause in question, without distinction as between 
those whose parents died before and those who died 
after the making of the will, and that the word 
“them” referred to all, his children, and not to the 
surviving children only. 

Was there any doubt as to whether this bequest was 
an original and independent gift to the children of 
Clarissa living at her decease, and the issue of any 
children who had deceased before that time, whether 
before or after the date of the will? Andif the peti- 
tioner’s claim was apparently founded upon mere sub- 
stitution, her right to share in the bequest as the rep- 
resentative of her deceased mother is substantiated by 
numerous authorities. Observing the rulethatin the 
construction of wills the intentions of the testator must 
prevail if they are conformable to the principles of law, 
and that the language used should receive its ordinary 
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interpretation, and so far as possible, effect be given to 
each distinct provision, courts anxiously lay hold of 
every expression as a ground of avoiding a construc- 
tion which may defeat the testator’s intention by ex- 
cluding the issue of a deceased child from participat- 
ing in a general family provision. The impression 
made in reading this bequest, in connection with the 
other provisions of the will, is that the testator in- 
tended it as a family provision for all the children of 
Clarissa, and their representatives, if deceased at the 
time of her decease, except her grandchild George 
Wilber. This exception indicates very strongly that 
the testator had in view the issue of the children of 
Clarissa who were deceased at‘the time of the maklng 
of the will. The exception of one only shows that he 
intended to include the other issue of said deceased 
children among the objects of the bequest, and such 
intention must govern it. It is decisive. 

In Giles v. Giles, 8 Sim. 360, a testator bequeathed 
the general residue to trustees,in trust for his chil- 
dren living at the decease of his wife, and if any such 
children or child should be deceased before his wife, 
and should leave issue, then the children of such his 
son or daughter should be entitled to the portion jof 
such his son or daughter who might be deceased be- 
fore the decease of his wife, and with a proviso, that 
until the portions thereby provided for any of the said 
children of his said sons or daughters, who might have 
died before their mother should become vested, it 
should be lawful for his trustee to apply the interest 
of the portion forthe maintenance of the child enti- 
tled in expectancy. The testator at the date of the 
will had four sons and one daughter living, and he 
had had anotber daughter, who was then dead, leav- 
ing children. The question was whether these children 
of the deceased daughter were objects of the bequest, 
and Sir L. Shadwell, V. C., decided that they were re- 
lying on the expression “‘ sons and daughters,’’ which 
he considered to indicate that the testator had the is- 
sue of the deceased daughter in his view, he having but 
one daughter living at the date of the will. 

See also Jarvis v. Pond, 9 Sim. 549; In re Sibley’s 
Trusts, 5 Ch. Div. 494; Gowling v. Thompson, 11 Eq. 
Cas. 366, note. These cases are strong authorities 
showing that theintention of the testator, as evidenced 
by the will, is controlling in construing the language 
used by the testator in making a bequest, and must 
govern in determining who are the objects of it. 

The judgment of the court is that the judgment of 
the County Court, affirming the decree of the Probate 
Court, is affirmed, and the same is ordered to be cer- 
tified to the Probate Court. 


SS 


TRUST FOR CHARITABLE USES—UNCERTAINTY. 
MARYLAND COURT OF APPEALS. 
JUNE 24,1886. 


MAUGHT V. GETZENDANNER. 


A clause in a will bequeathing property to a person, ‘*to use 
and appropriate for religious and charitable purposes and 
objects in suchsums and in such manners as will, in his 
judgment, best promote the cause of Christ,’ creates a 
trust, but is void for uncertainty. 


J gpeseceo from Circuit Court, Frederick county. In 
equity. 
Cc. V.S. Levy and M. G. Urner, for appellants. 
Wm. T. Maulsby, Jr., and J. E. &. Wood, for appel- 
lees. 
MILueR, J. The decree pro forma, from which this 


appeal is taken, annuls the residuary clause in the 
will of George Richards. In this will the testator, 





after giving a large number of pecuniary legacies to 
his relatives and next of kin, gives the sum of $10 to 
the Reverend H. G. Bowers, and immediately follow- 
ing this last legacy, is the clause in question, which 
reads as follows: ‘‘I give and bequeath and devise 
unto the Reverend H. G. Bowers, of Jefferson, Mary- 
land, all the rest and residue of my estate, and desire 
him to use and appropriate the same for such religious 
and charitable purposes and objects, and in such sums 
and in such manner, as will, in his judgment, best 
promote the cause of Christ.” 

The controversy is between the heirs at law and next 
of kin of the testator on the one side, and the Rever- 
end Mr. Bowers on the other. The former contend 
that a trust was created by this clause of the will, and 
that such atrust is void, and therefore the property 
descends to them; while the latter insists that no 
trust is created, and that he takes the property in his 
own right, or if there be atrust, that it is valid and 
effective. 

If there had been no decisions of the courts upon 
the subject, and this possession could be carried out 
in accordance with the intention of the testator, there 
would be very little difficulty in the case. He did not 
mean that this property should go to his heirs at law 
and next of kin; for if he did, he would not have in- 
serted this clause in his will. Neither did he intend 
that Mr. Bowers, a stranger to him in blood, should 
take the property for his own individual benefit. He 
gave him a legacy of $10, and this is manifestly all the 
personal benefit he intended to bestow upon him. His 
intention undoubtedly was that this residue uf his es- 
tate should be devoted to the ‘cause of Christ,” and 
in order to carry this into effect, he selected his friend, 
the Reverend Mr. Bowers, as his disbursing agent or 
trustee. He gives to this agent the discretion to 
select the religious and charitable purposes upon 
which his bounty was to be bestowed, and the amount 
to be allotted to each, but gives him no discretion so 
to distribute it or not, as he pleased. He says to him, 
in effect: ‘‘I give you this property, not for your own 
benefit, but to useand appropriate it to the cause of 
Christ, leaving it to you to select what religious and 
charitable purposes and objects shall be the recipients 
of my bounty, as well as the sums which each shall re- 
ceive, and you must make such selection and distribu- 
tion among the objects selected as will, in your judg- 
ment, best promote that cause.’’ This as it appears to 
us was the plain intention of the testator, and is the 
plain reading of this clause. It is true, he does not 
use the term “in trust,’’ but the language, ‘‘ and I de- 
sire him to use and appropriate ” the same for the pur- 
pose and in the manner specified, is just as effective, 
so far as his intention is concerned, to createa trust 
as if the proper technical term had been employed. 

But by the decisions of the courts it has become the 
settled law of this State that such a trust is void, be- 
cause it is too vagueand indefinite to be carried into 
effect. The uniform course of our decisions is that a 
trust, to be upheld, must be of such a nature that the 
cestuis que trust are defined, and capable of enforcing 
its execution by proceedings in a court of chancery. 
This doctrine has been laid down in a series of adjud- 
ications, from Dasheill v. Attorney-General, in 5 Harr. 
& J. 320, to Isaac y. Emery, in 64 Md. 333. The most 
prominent of the intermediate cases are Wilderman v. 
Mayor, etc., of Baltimore, 8 id. 555; Needles v. Murtin, 
33 id. 609; and Church, etc., v. Smith, 56 id. 397. It re- 
quires no argument to show that the trust in this will 
falls within the rule established by these decisions, 
and must therefore be held to be void. The conse- 
quence of this is, that if we are right in holding this 
to be a trust, the property goes to the heirs at law and 
next of kin. 

But it has been strenuously argued, that where pre- 
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catory words are used, the very fact that the objects 
or parties to be benefited, or to be selected for that 
purpose, are uncertain, is conclusive that no trust is 
created, and in such case the donee takes the property 
absolutely Jn other words, the contention is that no 
trust arises by force of any precatory words unless 
there is certainty in the object, as wellas in the sub- 
ject. This doctrine, no doubt, receives support from 
statements contained in some of the text-books, and 
is apparently sustained by some of the decisions; but 
we do not find that the authorities have laid it down 
as an inflexible rule applicable to all cases, and wholly 
irrespective of the intention of the testator or donor 
to create a trust. Lord Eldon, in the noted case of 
Morice vy. Bishop of Durham, 10 Ves. 522, went no 
further than to say: ‘* Wherever the subject to be 
administered as trust property, and the objects for, 
whose benefit it is to be administered, are to be found 
in a will not expressly creating a trust, the indefinite 
nature and quantum of the subject, and the indefinite 
nature of the objects, are always used by the courts as 
evidence that the mind of the testator was not to 
create a trust; and the difficulty that would be im- 
posed upon the court to say what should beso‘applied, 
orto what objects, has been the foundation of the 
argument that no trust was intended.” 

On the other hand, Lord Chancellor Truso, in the 
case of Briggs v. Penny, 3 Macn. & G. 546 (decided in 
1851), deduces the principles from the then state of the 
authorities thus: ‘I conceive the rule of construc- 
tion to be that words accompanying a gift or bequest, 
expressive of confidence, or belief or desire or hope 
that a particular application will be made of such be- 
quest, will be deemed to import a trust upon these 
conditions: First, that they are so usedas to exclude 
all option or discretion in the party who is to act, as 
to his acting according to them or not; secondly, the 
subject must be certain; and thirdly, the objects ex- 
pressed must not be too vague or indefinite to be en- 
forced.”’ 

And then, in reference to this third condition, he 
says: “It is most important to observe that vague- 
ness in the object will unquestionably furnish reasons 
for holding that no trust was intended; yet this may 
be countervailed by other consideratious which show 
that a trust was intended, while at the same time such 
trust is not sufficiently certain and definite to be valid 
and effectual; and it is not necessary to exclude the 
legatee from a beneficial interest that there should be 
a valid or effectual trust. It is only necessary that it 
should clearly appear that a trust was intended. * * * 
Once establish that a trust was intended, and the leg- 
atee cannot take beneficially. Ifa testator gives upon 
trust, though he never addsa syllable to denote the 
objects of the trust, or though he declares the trust in 
such a way as not to exhaust the property, or though 
he declares it imperfectly, or though the trusts are 
illegal, stillin all these cases, as is well known, the 
legatee is excluded, and the next of kin take. But 
there is no peculiar effect in the word ‘trust.’ Other 
expressions may be equally indicative of a fiduciary 
intent, though not equally apt and clear.’’ 

He then refers to the fact that in the will before 
him, as in the will before us, another legacy had been 
given to the legatee, as clearly showing ‘‘that she was 
not intended to take the residue beneficially,’ and 
dismissed the appeal, which was taken froma decree 
passed by Vice-chancellor Sir Knight Bruce, whose 
opinion in the case is reported in 3 De Gex &S8. 
525. 

So in the more recent case of Bernard vy. Minshull, 
Johns. Eng. Ch. 276 (decided by Vice-chancelor Sir 


Page Wood in 1859), the maxim that acertain sub- 
ject and a certain object are necessary in order to con- 
stitute a trust, where the words used are precatory 








only, is again examined and explained, and it was 
again held that to to constitute sucha trust as shall 
exclude the donee to whom the precatory words are 
addressed, it is sufficient if it appears a trust was in- 
tended, although the object of such trust is uncertain 
and cannot be ascertained. The conclusion reached 
by this learned judge was, that although the certainty 
of both subject and object may clearly indicate the 
existence of a trust, the converse of the proposition is 
by no means true; and that however uncertain may 
be the objects of the testator’s bounty, if it clearly 
appear that such objects were intended by him to have 
the benefit of the gift, it will exclude the donee, and 
create a trust. 

And as strongly sustaining the same proposition, re- 
ference may be made to the antecedent cases of Om- 
manney v. Butcher, 1 Turn. & R. 260; Ellis v. Selby, 1 
Mylne & C. 286; Stubbs v. Sargon, 4 id. 513; and Corpo- 
ration of Gloucester v. Osborn, 1 H. L. Cas, 272. 

Itis alsoto be remarked that the distinction be- 
tween this class of cases,and others in which preca- 
tory words have been held net tocreate a trust, is 
recognized inl Jarm. Wills (4th Am. ed.) 693, where 
the learned author says: ‘‘I¢is to be observed that 
in all these cases the consequence of holding the ex- 
pressions to be too vagus for the creatiou of a trust 
was that the devisee or legatee retained the property 
for his or her own benefit; and in this respect these 
quses stand distinguished from those in which there 
was considered to be sufficient indication of the tes- 
tator’s intention to create a trust, though the objects 
of it were une >rtain, a state of things which of course 
lets in the claim of the heir or next of kin to the bene- 
ficial ownership. In such cases there is no uncertainty 
as to the intention to createa trust, but merely as to 
the objects. In the other class of cases it is uncertain 
whether any trust is intended to be created.” 

In this country, also, adjudications are to be found 
in which the same doctrine is approved. Even in the 
case of Pennochgs Estate, 20 Penn. St. 26, where the 
court decided that the old Roman and English doc- 
trine, that precatory words will be sufficient to con- 
vert a devise or bequest into a trust was not part of 
the common law of Pennsylvania, they yet held that 
such words may amount to a deélaration of trust 
when it appears from other parts of the will that the 
testator intended not to commit the estate to the de- 
visee or Jegatee, or the ultimate disposition of it to his 
kindness, justice, or discretion. The case of Ingram 
v. Graley, 29 Ga. 553, is directly in point. There the 
decision in Briggs v. Penny was approved and fol- 
lowed, and it was held that a trust was created by 
precatory words, though not sufficiently declared, and 
that the legatee did not take the estate beneficially, 
but as trustee for the next of kin. 

In short, ourexamination of the authorities, both 
English and American, has led us to the same con- 
clusions that were reached by the commentators to 
Hill Trustees (4th Am. ed. 116, and which are also 
cited with approvalin Perry Trusts, § 114, note 4. 
Among the rules there laid down as fairly deducible 
from the adjudged cases are these: (1) Discretion- 
ary expressions which leave the application or non- 
application of the subject of the devise to the objects 
contemplated by the testator entirely to the caprice of 
the devisee, will prevent a trust from attaching, but a 
mere discretion in regard to the method of application 
of the subject, or the selection of the object, will not 
be inconsistent with a trust; (2) precatory words will 
not be construed to confer an absolute gift on the first 
taker, merely because of failure or uncertainty in the 
object or subject of the devise; and (3) failure or un- 
certainty will be an element to guide the court in 
construing words of doubtful significauce adversely to 
a trust. 








| 


| 
i 
; 
| 





274 THE ALBANY LAW JOURNAL. 








But our own decision in Taylor v. Plaine, 89 Md. 58, 
if not conclusive, goes very far to settle the question 
now before us. In that casea devise of property, real 
and personal, to certain named parties, ‘to be dis- 
posed of according to their verbal directions, or the 
direction of either of them,’ was held to be upon 
trust; and as the terms of the trust had not been de- 
clared in the will, a trust arose by operation of law in 
favor of the heirs and personal representatives of the 
testator. Several passages in the opinion in that case 
have a direct application to this. After stating that 
no positive rule can be laid down which shall deter- 
mine in all cases what terms or expressions will carry 
a beneficial interest, or what will create a trust, the 
court say: ‘‘The words ‘trust’ and ‘trustees’ have, 
it is true, a defined and technical meaning, and are 
more generally as well as more properly used, but it is 
well settled that there is no magic in particular words, 
and any language which satisfactorily indicates an in- 
tention to stamp upon the devise the character of a 
trust will be sufficient.” 

Again, after comparing the several provisions of the 
will with each other, they say: ‘* We think it may be 
fairly inferred that the testator did not design to give 
to these donees, who were neither his heirs nor next 
of kin, but strangers in blood, a beneficial interest in 
the property, but that they should take it in trust.” 

The trust failed for uncertainty in the objects, no 
cestuis que trust being named, and the property was 
adjudged to belong to the heirs and next of kin. 

If after the bequest and devise to Mr. Bowers, the 
words “in trust’ had been used, it is conceded, and 
allthe authorities show, he would have taken no 
beneficial interest whatever, by reason of the failure 
of the trust for uncertainty in its objects. But other 
words plainly indicating an intention to create atrust 
are used, and it is manifest from the whole will that 
the testator never intended to give bim this property 
in his own right and for his own use. We have already 
given our reading of this clause, and we think no one 
can read this will, or hear it read, without saying at 
once that the testator never intended to make an ab- 
solute gift of the residue of his estate to Mr. Bowers, 
or to give him any beneficial interest therein. Can 
then the omission of the words “in trust,’’ coupled 
with the fact that the law, as laid down by the courts, 
declares that the testator’s intentions are too vague 
and indefinite to be carried into effect, work an abso- 
lute gift of the property to one whom he never in- 
tended should be the recipient of such agift? A re- 
sult like this could only be attained by disregarding 
intention, and relying upon some arbitrary, inflexible, 
and technical rule of construction which has no foun- 
dation in reason; and we have shown that no such 
rule has been sanctioned by any controlliug weight of 
authority. 

The practical effect of the decree appealed from is to 
give this property to the heirs-at-law/and next of kin 
of the testator, and we affirm it. 





CONFLICT OF LAWS — NOTE PAYABLE IN 
ANOTHER STATE—INTEREST. 
CIRCUIT COURT, DISTRICT OREGON. 
AUGUST 9, 1886. 


New ENGLAND MorTGAGE SEcuritTy Co. v. VADER. 


Prima facie the place of payment of a promissory note is the 
place of performance, including the rate of interest that 
may be demanded thereon; but the parties thereto may 
adopt the law of the place of making the contract as the 
place of payment, sofar as such interestis concerned, 
and the fact that the higher rate of interest allowed by 
the law of the place of the making of the contract is spec- 





ified in the note is sufficient evidence of the intention of 
the parties to contract with reference to such law, rather 
than that of the place of payment. 

A contract to pay interest on a coupon or interest note after 
maturity may be enforced. 


= to enforce the lien of a mortgage. 


J. D. Fenton, for plaintiff. 
L. H. Montanye, for defendants. 


Derapy, J. This suit is brought by the plaintiff, a 
corporation formed under the law of Connecticut, 
against the defendants, citizens of Oregon, to enforce 
the lien ofa mortgage on certain real property. The 
suit was commenced on August 12, 1885, in the State 
Circuit Court for the county of Linn, and afterward 
removed here by the plaintiff. Here the plaintiff filed 
an amended “complaint,’’ and the cause was heard on 
a demurrer thereto. 

From the amended bill or complaint it appears that 
on April 21, 1881, the defendants made and delivered 
their promissory note, payable to the order of the 
plaintiff, on April 21, 1886, for $2,000, ‘‘ with interest 
from date until paid, at eight per cent per annum, as 
per coupons attached, at the office of the Corbin Bank- 
ing Company, New York city.’’ The note also con- 
tained the following stipulations: 

‘* Unpaid interest shall bear interest at ten per cent 
perannum. On failure to pay interest within five 
days after due, the holder may collect the principal 
and interest at once. And in case suit is instituted to 
collect this note, or any portion thereof, I promise to 
pay such additional sum as the court may adjudge rea- 
sonable, as attorney’s fees in said suit.” 

And also made and delivered tothe plaintiff their 
six coupon or interest notes, for the interest to accrue 
on said principal note, for the sums and payable as 
follows: One for $110.68, payable January 1, 1882; 
four for $160 each, payable, respectively, January 1, 
1883, 1884, 1885, and 1886; and one for $49.32, payable 
April 21, 1886. There is now due on the principal note 
and the Jast two coupons the sum of $2,320, with in- 
terest on $2,000 thereof at eight per cent per annum 
from January 1, 1886, and on said coupon notes from 
the date when they became payable at ten percent per 
annum, in the United States gold coin, no part of 
which has been paid. 

On April 21, 1881, the defendants, to secure the pay- 
ment of said note and coupons, and all sums of money 
thereby agreed to be paid, executed to the plaintiff a 
mortgage on acertain tract of land, situate in Lane 
county, Oregon, containing 640 acres; which mortgage 
contained the following stipulations: (1) That if said 
defendants fail to pay any of said interest when due, the 
same shall bear interest at the rate of ten per cent per 
annum ; (2) the defendants will pay all taxes and assess- 
ments levied on said real property before the same be- 
comes delinquent,and if not so paid, the holder of the 
mortgage may, without notice, declare the whole sum 
thereby secured due at once, or may elect to pay said 
taxes and assessments, and be entitled to interest on 
the same at the rate of ten per cent per annum, for 
which the mortgage shall bea security; (3) if the de- 
fendants failto pay any of said money within five 
days after the same shall become due, or to conform 
to or comply with any of these stipulations, then the 
whole amount secured by the mortgage shall become 
due at once; and (4) that on filing of a bill to enforce 
thelien of said mortgage the plaintiff therein shall 
recover a reasonable attorney’s fee, to be taxed by 
the court, for which the mortgage shall stand as se- 
curity. 

For the years 1883, 1884, and 1885 taxes were levied 
on said land by Linn county amounting to $106.11, 
which became delinquent, and were alien thereon, and 
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have since been paid by the plaintiff; and by a stipula- 
tion filed April 13, 1886, it was agreed that on the argu- 
ment of the demurrer the court may consider the lia- 
bility of the defendants to pay the taxes mentioned, 
and in so doing may consider the bill and the original 
mortgage, and ‘allow or disallow such claim for 
taxes’’ as it may be advised. 

The grounds of the demurrer as maintained on the 
argument are substantially these: (1) The plaintiff 
has not the capacity to maintain this suit; (2) the 
notes are made payable in New York, in violation of 
the usury laws of that State, and are therefore void; 
(3) the agreement to pay interest on the interest notes 
after maturity is an agreement to pay compound in- 
terest, and is therefore void; (4) the agreement to pay 
the taxes is either without consideration or usurious, 
and therefore void. 

(Omitting the other grounds.] 

As to the second point, it is admitted that the rate 
of interest allowed by the statute (June 27, 1879) of 
New York is only six per cent, and that this court 
will take judicial knowledge of the laws of that State. 
Owings v. Hull, 9 Pet. 624; Bennett v. Bennett, 1 Deady, 
309. The argument in behalf of the defendants on 
this point is, that by making this note payable in New 
York, the parties to the contract made that the place 
of performance, including the rate of interest payable 
by the law thereof. There is some confusion and con- 
tradiction in the writers and authorities on this sub- 
ject, but the current of the later ones establishes the 
just and convenient rule for the solution of the prob- 
lem, namely, the place of performance depends on 
the intention of the parties to the contract. Wherea 
note made in one place is made payable in another, 
prima facie the place of payment is the place of per- 
formance, and the law of the latter, for the purposes 
of payment and its incidents, applies to the transac- 
tion. But this fact is by no means conclusive evi- 
dence that such was the intention of the parties; and 
the contrary may be inferred from the immediate cir- 
cumstances, as shown by extraneous evidence. Whart. 
Confl. Laws, § 505. And even when the place of pay- 
ment is to be taken as the place of performance, for 
the purposes of payment, and matters incidental 
thereto, including days of grace, the rate of interest, 
where none is specified in the contract, and the like,it 
may satisfactorily appear from the circumstances of 
the case that it was not the intention of the parties 
that the rate of interest should be governed by the 
law of such place. And generally ‘‘the law of the 
place where the contract is made isto determine the 
rate of interest, when the contract specifically gives 
interest.” 2 Kent Comm. 460; Story Confl. Laws, 
§ 305. And this conclusion must be based on the fact 
that an agreement fora specific rate of interest ona 
loan constitutes apart of the obligation of a contract 
which is always measured or tried by the lex loci con- 
tractus and not the lex loci solutionis ; and for the pur- 
poses of this question, it is said by an eminent writer 
that ‘‘the true view seems to be that the place of per- 
formance of an obligation for the payment of money 
is the place where the money is used’ and put at 
risk. Whart. Confl. Laws, § 508. Again, when the 
rate ot interest is different in the place where a note 
is made and where it is payable, and two conflicting 
laws are thus brought to bear on the same point, the 
court will apply that law to the transaction which will 
best support the validity of the obligation; for it is 
not to be presumed that the parties in fixing the rate 
of interest acted with reference to the law of a place 
which would make the contract void. Whart. Confl. 
Laws, § 507. 

Now, in this case, all these controlling circumstances 
point to the conclusion, that although the note was 
made payable in New York, the partiesin fixing the 





rate of interest had reference to the law of Oregon, 
and intended to be governed thereby. The contract 
was made here, and the rate of interest specified 
therein. The money was used here, and the rate of 
interest agreed on is allowed by the law of this State, 
but forbidden by that of New York. 

In Miller v. Tiffany, 1 Wall. 810, Mr. Justice Swayne, 
quoting with approval from Andrews v. Pond, 13 Pet. 
77, 78, says: “The general principle in relation to 
contracts made in one place to be performed in another 
is well settled. They are to be governed by the law of 
the place of performance, and if the interest allowed 
by the law of the place of performance is higher than 
that permitted at the place of contract, the parties 
may stipulate for the higher interest without incurring 
the penalties of usury.’”’ And adds: ‘‘The converse 
of this proposition is also well settled. Ifthe rate of 
interest be higher at the place of contract than at the 
place of performance, the parties may lawfully con- 
tract in that casejalso for the higher rate; ’’ citing De 
Pau v. Humphreys, 10 Mart. (La.) 1. 

In Jones on Mortgages (§ 657) the result of the au- 
thorities is stated as follows: ‘The parties may stip- 
ulate for interest with reference to the laws of either 
the place of contract or the place of payment, so long 
as the provision be made in good faith, and not asa 
cover for usury;”’ citing Townsend v. Riley, 46 N. H. 
300; Peck v. Mayo, 14 Vt. 33, 388. 

In Kilgore v. Dempsey, 18 Am. Rep. 810; 8. C., 25 
Ohio St. 413, it was held that where a note is made 
in one State, and payable in another, and the rate of 
interest allowed in such States is different, the law of 
either State may be applied to the contract. 

In Thornton v. Dean, 45 Am. Rep. 799; 8S. C., 19S. C. 
583, it was held that when a contract is entered into in 
one State, to be performed in another, the parties may 
stipulate forthe rate of interest allowed in either 
country. 

In Daniel on Negotiable Instruments (§ 922) is is 
said: ‘‘There are some contracts however which 
would be illegal if all the parties resided or contracted 
either in the State where it is made or where it isto 
be performed, which are nevertheless recognized and 
enforced if valid either in the one place or the other; 
and of this nature are contracts to pay interest at 
rates, which by the law of one place or the other, 
would be usurious and void. In such cases the inten- 
tion of the parties is effectuated us a concession to 
trade and commerce between nations; and if the 
transaction is not in itself immoral, the rate of inter- 
est authorized either by the country where the con- 
tract is made or to be performed is allowed to prevail.” 

In the leading case of De Paw v. Humphreys, 10 
Mart. La.) 1,it was held that a note made in Louis- 
iana, payable with ten per cent interest—the legal rate 
in that State—was not usurious, but valid, although 
payable in New York, where the interest is only seven 
per cent. 

Mr. Daniel (Neg. Inst., § 922), in referring to this 
case, says: ‘‘The like view has been recognized and 
adopted in numerous cases, and may be regarded asa 
recognized principle of English and American juris- 
prudence, ”’ citing a great number of authorities. 

In the light of these authorities, and on every con- 
sideration of convenience and utility, the parties to 
this transaction, being at liberty to contract for either 
the Oregon or NewYork rate of interest, the very fact 
that they adopted the former is satisfactory evidence 
that they contracted in this respect with reference to 
the laws of this State, and intended to be governed 
thereby. The note of the defendants was made pay- 
able in New York simply forthe convenience of the 
lender. There is no pretense that there was any de- 
sign or purpose to contract for or obtain what might 
be regarded as a usurious rate of interest. On the 
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contrary, the contract was openly made in good faith, 
in accordance with the law of this State, where the 
defendants resided, and it would be a reproach to the 
administration of justice if the defendants could now 
defraud the plaintiff out of its money simply because 
their note was, with their consent, and only for the 
convenience of the lender, made payable in New York 
rather than Oregon. 

There is no law of this State that prohibits the pay- 
ment of interest on interest; and the better opinion is 
that no contract forthe payment of interest, whether 
on interest or principal, is usurious or illegal, unless 
prohibited by statute. Tyler Usury, 64. But the rule 
was early established in equity that compound inter- 
est would not be allowed, not because it was usurious 
or contrary to the statute on that subject, but because 
the practice, if allowed, would lead to the oppression 
of improvident debtors. Connecticut v. Jackson, 1 
Johns. Ch. 13. This rule doubtless had its origin in 
the old ecclesiastical idea that the taking of interest, 
under any circumstances, was usury, and a grievous 
sin. But the tendency of opinion has been toward the 
suggestion of Lord Thurlow, in Waring v. Cunliffe, 1 
Ves. Jr. 99, that there is nothing unjust in compelling 
a debtor who neglects to pay interest when it becomes 
due, to pay interest upon that interest; and so it was 
early settled that a promise to pay interest on interest 
after the latter became due is valid. Kellogg v. Hickok, 
1 Wend. 521; Hathaway v. Meads, 11 Or. 66;8. C., 4 
Pac. Rep. 519. 

By the law of this State (Sess. Laws 1880, p. 17) in- 
terest is allowed at “‘ eight per cent per annum, and 
no more, on all moneys after the same become due; 
* * * but on contracts, interest at the rate of ten 
per cent per arinum may be charged by express agree- 
ment of the parties. and uo more.’’ These interest 
notes are distinct contracts for the payment of money, 
and when they became due were entitled, under this 
statute, without any agreement of the parties on the 
subject, to draw interest at eight per cent per annum 
until paid, or by the agreement of the parties, they 
might draw ten percent. The provision of the stat- 
ute is in effect that interest shall be allowed ‘‘on all 
moneys after the same become due,” and that at least 
includes the case of money due on an interest or cou- 
pon note, or a promise or agreement ina principal note 
to the effect that the interest thereon shall be paid at 
acertain period or periods prior to the maturity 
thereof. But interest concerning the payment of 
which no special promise is made, and which no other- 
wise exists or is due than as an increment of the prin- 
cipal sum, is not included in this statute as ‘*money”’ 
due and entitled to bear interest. But a promise to 
pay interest as a distinct debt or liability, either in or 
out of the principal contract, and before or as the 
principal sum falls due, is a promiseto pay a sum of 
money, which when due, bears interest under the 
statute, either at the legal rate, or according to the 
agreement of the parties, within the limit allowed 
thereby. 

In Bledsoe v. Nixon, 12 Am. Rep. 642; 8S. C., 69 N.C. 
89, it was held that when a promissory note contained 
a stipulation that the interest thereon should be paid 
semi-annually, an unpaid installment of interest drew 
interest, as ifa note had been given therefor. 

In Wheaton v. Pike, 11 Am. Rep. 227; S. C., 9 R. I. 
132, ic was held that where a promissory note was 
made payable in the three years after date, with in- 
terest payable semi-annually, each installment of in- 
terest falling due before the maturity of the note drew 
interest from the time it was due until paid. 

In Aurora v. West, 7 Wall. 104, it was held that in- 
terest coupons, by universal usage and consent, have 
all the qualities of commercial paper, and should draw 
interest after payment is neglected or refused. To the 





same effect is the ruling in Clark v. Jowa, 20 Wall. 589; 
Town of Genoa v. Woodruff, 92 U. 8. 502; and Gelpcke 
v. Dubuque, 1 Wall. 200. 

In Jones on Mortgages (8§ 653, 1141) itis said that 
coupons for the interest on a mortgage debt are, in 
effect, promissory notes, and draw interest in the same 
manner after maturity. To the same effect is Danie] 
Neg. Inst., § 1513. See also Harper v. Ely, 70 Ill. 581; 
Thayer v. Star Mining Co., 105 id. 552. 

In my judgment these interest notes are entitled to 
draw interest, at the rate agreed on, from the date of 
their maturity. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CRIMINAL LAW—LIQUOR LAW—CONSPIRACY—SOLIC- 
ITATION.—Several persons were charged in an indict- 
ment with conspiracy in that they had induced a sa. 
loon keeper to sell or give to them drinks on Sunday 
with the intention of proceeding against the person so 
supplying the liquor and getting the informer’s share 
of the penalty. Held, the Quarter Sessions had prop- 
erly quashed the indictment. It is impossible to hold 
that persons are guilty in law for conspiracy to do 
an act where the act imputed is such that if the inten- 
tion had been consummated no offense would have 
been committed. It is not alleged that the defendants 
by furnishing a stock of liquor, or by any other means 
instigated or furthered the illegal act of selling or giv- 
ing away on Sunday, nor that they conspired by force 
or threats to coerce the saloon keepers to sell. The 
latter were free agents; they sold or gave away the 
beer because they chose to do so. Where there is a 
confederacy, but nothing more than solicitations to 
an intelligent free agent to commit crime, it is not in- 
dictable unless it is made so by statute. 1 Whart. Cr. 
Laws (Sth ed.), § 2691. Chief Justice Gibson, in Shan- 
non v. Commonwealth, 2 H. 226, said that if confeder- 
acy constituted conspiracy, without regard to the 
quality of the act to be done, a party might incur the 
guilt of it by having agreed to be the passive subject 
of a battery. Accordingly these defendants would not 
have been indictable if they had combined and agreed 
together to go to the prosecutor's house and solicit 
and induce him to beat them; they are not indictable 
for having conspired to induce him to give to them 
drinks on Sunday. Counsel for the Commonwealth 
rely principally upon the case of Hazen v. Common- 
wealth, 11 H. 355. It is asserted that it was there held 
that Hazen and three others had been properly con- 
victed upon an indictment charging that they had con- 
spired to solicit, induce and procure the officers of a 
bank to violate a statute which made it a penal of- 
fense to issue notes of banks of other States of a de- 
nomination less than $5. The statute gave the former 
the one-half of the money penalty. But the counts 
upon which Hazen and his co-defendants were con- 
victed charged more than the mere conspiracy to 
procure the bank officerss to issue the forbidden notes, 
It was also charged, and found, that one of them had 
deposited in the bank large sums of money, not for 
lawful business, and drew them by checks for unequal 
sums, and required the checks to be paid in bank notes 
of less than $5, and the defendants had threatened to 
bring penal actions unless they were paid $3,250; that 
it was the purpose of the conspiracy to compel the 
bank officers unjustly and unlawfully to pay large sums 
of money for the corrupt gain of the defendants. The 
Supreme Court said that they were left to infer that 
such ‘‘large sums of money ” were to be obtained by 
some other means than a fair prosecution of the of- 
fending bank officers; that it was charged that the 
money was to be drawn from the victims by compound- 
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ing the offense; that it hud been found as a fact 
that the object of the defendants was, not the detec- 
tion and suppression of crime, but the promotion of 
their own corrupt gain; that the defendants sought to 
extort ‘hush money”’ for suppressing the evidence of 
guilt. The court also said that those who induced a 
violation of the law for the purpose of compounding 
the offense and making gain by defeating public jns- 
tice were guilty of a gross wrong. In this case it is 
not averred that the defendants offered to settle or 
compound the offenses, nor that they obtained any part 
of the informer’s share of the penalties, noreven that 
the suits against the salcon keepers were prosecuted 
to judgment; inthat reference it is simply alleged 
that the defendants, and others acting with them, had 
caused writs of summons to be issued by the aldermen 
for the penalty of $50 in each case. The decision of 
the question presented in Hazen v. Commonwealth 
does not warrant a ruling that this indictment can be 
sustained, nor has any authority for such aconclusion 
been found. The motion to quash must be sustained. 
Penn. Sup. Ct., March 1, 1886. Commonwealth v. Kos- 
tenbauder. Opinion per Curiam. 


DEED—RESERVATION.—A warranty deed granted 
and conveyed a parallelogram of land, nine chains and 
ninety-six links long, by five chains and two links 
wide, ‘‘containing five acres, * * * reserving from 
said grant astrip thirty-three feet in width, on the 
south side of said tract for a public street. Held, that 
the fee of the thirty-three feet strip passed to the 
grantee. It is difficult to see why, when he had 
adopted the plan of describing the property by its 
width in chains and links, the grantor should have 
specified a width greater than the actual width of the 
premises which he intended to convey, or why he 
should have embraced in the specified width thirty- 
three feet more than he intended to convey simply for 
the purpose of taking it out again. The obvious and 
natural construction is that he meant to convey all 
that he described as a five-acre tract—nine chains 
ninety-six links long by five chains two links wide. 
This being the apparent intention of the grantor in his 
descriptions of the five-acre tract, how isit affected by 
the so-called ‘‘ reservation?” Certainly that does not 
operate to except from the tract the fee of the thirty- 
three feet strip on the south side, for this would be in- 
consistent with the intention mentioned (if not repug- 
nant, and therefore void), but to reserve an easement 
of right of way for a public street in and over the 
strip. As it did not accept the fee, and the strip had 
never been used as a street, and no street had ever 
been laid out oropened upon it at the time of the 
grant, the so-called ‘‘reservation’’ was not, strictly 
speaking, an exception of any thing; for an exception 
is of a part of the thing granted, and of something in 
esse at the time of the grant. A “reservation’’ is de- 
fined to be something newly created or reserved out of 
the thing granted, that was not in esse before; as 
for instance, an easement. Hurd v. Curtis, 7 Mete. 
94; Winthrop v. Fairbanks, 41 Me. 312; Boone Real 
Prop., § 303. So that although the terms ‘‘exception”’ 
and “‘ reservation ’’ are often used indiscriminately, 
and the difference between them is in particular cases 
sometimes obscure and uncertain (Bowen v. Conner, 6 
Cush. 132, and cases supra; Roberts v. Robertson, 53 
Vt. 690), the so-called “‘ reserving’’ of the thirty-three 
feet strip in this case ‘‘ fora public street’’ would bea 
‘reservation ’”’ proper (if any thing) as distinguished 
froman ‘“‘exception” properly socalled. And right 


here, and upon this point, it is important to observe 
that the strip is reserved ‘‘ fora public street.” If the 
granter intended to except the fee of the strip from 
the grant, his intention was not expressed. The strip 
is ‘‘reserved ” for a public street, and for nothing else. 





This does not require the exclusion of the fee of the 
strip from the grant, but only an easement; and upon 
the principle that a grantor’s deed is to be taken most 
strongly against himself, no such exclusion of the fee 
is to beimplied. Our construction of the deed then is 
that it passed to the grantee of the fee of the whole of 
the five-acre tract. Peck v. Smith, 1 Conn. 103; Rich- 
ardson v. Palmer, 38 N. H. 212; Tuttle v. Walker, 46 
Me. 286; Kuhn v. Farnsworth, 69 id. 404; Hays v. As- 
kew, 5 Jones, 63; Cincinnati v. Newell’s Heirs, 7 Ohio 
St. 87. Minn. Sup. Ct., July 9, 1886. Elliot v. Small. 
Opinion by Berry, J. 


GIFT — CORPORATE STOCK — AGREEMENT AGAINST 
PUBLIC PoLIcy.—In an action for breach of contract 
for non-delivery of corporate stock, the defendant 
may show as matter of defense that the contract sued 
upon was part and parcel of a prior secret agreement 
between the plaintiff and the company, whereby the 
plaintiff was to subscribe for alarge amount of the 
stock for the purpose of inducing others to subscribe, 
and that for so doing he was to receive, in addition to 
his subscription, the amount of stock in question asa 
gift from the company. Mass. Sup. Jud. Ct., July 3, 
1886. Nickerson v. English. Opinion by Field, J. 


INSURANCE—EVIDENCE—CIVIL ACTION — CRIMINAL 
PROSECUTION.—A., who held a policy of insurance 
upon a bailding, upon its destruction by fire endeav- 
ored to collect the amount of the insurance from the 
insuring company by action; one ground of defense 
was that A. had fired the structure. On the trial the 
Common Pleas instructed the jury that the testimony 
to establish the fact of incendiarism ought to be as 
strong as_that required to convict in a criminal court 
of arson. LHeld, error. The doctrine that a reasona- 
ble doubt of guilt is to workian acquittal does not ap- 
ply in civil issues; in these the result should follow 
the preponderance of evidence, even though the result 
imputes acrime. Whart. Ev., § 1246. In reference to 
the rule thus stated text-books and adjudications dif- 
fer, and it would be difficult to ascertain on which side 
is the greater number. Many of them, for and against, 
are cited by Dr. Wharton, and we are content to refer 
to them, without a profitless review, or a reiteration 
ofreasons leading to the conclusions adopted. Ina 
civil issue the life or liberty of the person whose act is 
sought to be proved is not involved, proof of the act is 
only pertinent because it is to sustain or defeat aclaim 
for damages or respecting the right of things. Where 
the act imputes a crime the inculpatory evidence 
must be sufficient to overcome the exculpatory evi- 
dence and the presumption of innocence; otherwise 
there is no preponderance to establish the fact. That 
presumption is due every man in every court, and 
when it is alleged that he has done a dishonest or crim- 
inal act, the presumption weighs in his favor. In the 
civilissue he is not ontrial. The judgment is not evi- 
dence that he is guilty of crime. The act affirmed is 
an incident, a fact, to be proved like other pertinent 
facts. For instance, in this case, had the insured 
changed the tenancy or occupancy of the premises, 
without notice to the assurer, proof of the act would 
have been competent, and the fact established by pre- 
ponderance of evidence. If aman by deceit fraudu- 
lently obtains insurance on a building, by like evi- 
dence, his act may be established to avoid the policy; 
if he burns the insured building the same rule of evi- 
dence ought to apply when it is proposed to prove the 
act for like purpose. Penn. Sup. Ct., March 1, 1886. 
Somerset Mutual Fire Ins. Co. vy. Usaw. Opinion by 
Trunkey, J: 

MALICIOUS PROSECUTION—WARRANT—WHO LIABLE 


WHEN ERRONEOUSLY ISSUED.—If the offense charged 
is of apublic nature, and a justice, through error of 
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judgment, issues a warrant when none should issue, 
or an erroneous warrant in substance or form, the er- 
ror is his alone; but if the object in view is the pro- 
tection or enforcement of a statutory private right, 
and a warrant is procured where none is authorized, 
and an arrest made, the individual procuring it and all 
others participating are held responsible. To hold the 
prosecutor responsible, who simply discharges a pub- 
lic duty in makinginformation of a supposed offense, 
would not only be grossly unjust to him, but would 
also be highly injurious to the public interests. What 
reason or excuse can be suggested for holding him re- 
sponsib e for the justice’s mistake? He has nothing 
to do with issuing the writ—no authority or influence 
respecting it. It is the justice’s duty to pass upon the 
facts, and determine whether a warraut shall issue. 
His functions are judicial. This is all so plain that no 
question could be raised respecting it but for the loose 
and inconsiderate expressions to be found in a few 
reported cases. No instance was cited by the learned 
counsel in which a prosecutor was ever held responsi- 
ble for an honest statement of facts,where he supposed 
a public offense had been committed. Therejis a class 
of cases in which individuals who institute proceed- 
ings for arrest (where such proceedings are not autho- 
rized by law) may be held responsible. In these cases 
however the individuals are not prosecutors in the or- 
dinary and proper sense of the term. No offense 
against the public (no crime) is charged. The object 
in view is the protection or enforcement of a private 
right, as where a creditor is allowed to proceed by ar- 
rest under the peculiar circumstances described if a 
statute authorizing the warrant. Here (and if simi- 
lar cases) a special jurisdiction is conferred; and ina 
warrant is procured where none is authorized, and an 
arrest made, the individual procuring it and all others 
participating are held responsible. The failure to dis- 
tinguish this class of cases, where individuals are pro- 
ceeding on their own account, for their own benefit, 
from public prosecutions for crime, where the prose- 
cutor represents, not himself, but the public, has led 
to the confusion and inconsiderate remarks occasion- 
ally found in the books. The cases of Maher v. Ash- 
mead, 30 Penn. St. 344; Curry v. Pringle, 11 Johns. 444; 
Gold v. Bissell, 1 Wend. 210; Rogers v. Mulliner, 6 id. 
597; Vredenburgh v. Hendricks, 17 Barb. 179, belong 
to this class. Baird v. Householder, 32 Penn. St. 168; 
and Kramer v. Lott, 50 id. 495, cited by the plaintiff, 
decide nothing more than that the form of action 
there adopted was wrong. The question of liability in 
another form was not discussed nor considered, and 
the incautious observations dropped respecting it are 
of no value. The subject is so fully considered in Von 
Latham v. Libby, 38 Barb. 339; Stewart v. Hawley, 21 
Wend. 552; and West v. Smallwood, 3 Mees. & W. 418, 
that nothing further need be added. Cir. Ct., E. D. 
Penn., June 29, 1886. Teal v. Fissel. Opinion by 
Butler, J. 

MINE—LEASE—COVENANT TO PAY ROYALTY.—The 
defendant had possession of a mine under a lease, in 
which he covenanted to pay $2 a ton royalty for all ore 
mined and removed,and to mine and remove 10,000 tons 
perannum. Held, that attachment would not lie for the 
damage accruing on breach of the covenant to mine and 
remove the stipulated quantity. The general rule es- 
tablished in this State is that ‘tan attachment will not 
lie for unliquidated damages, and can be used only 
when the demand is for a sum certain.’’ Shenck v. 
Griffen, 9 Vroom, 462, 467. ‘‘An attachment will lie 
where the cause of action is founded upon contract, 
and is of such a nature that the plaintiff ‘would for- 
merly have been’ entitled to hold the defendant to 
bail upon filing an affidavit of the cause of action. 
When the cause of action arises ex delicto, or is of such 
a nature that bail ‘could not have been’ required 


' 





without the order of a court or judge, resort cannot be 
had to this remedy.’’ Jeffery v. Wooley, 5 Halst. 123; 
Boyd v. King, 7 Vroom, 134. With regard to bail, Mr. 
Petersdorff says: ‘‘ The general rule adopted by all the 
courts is consistent and uniform, that where the cause 
of action arises from a debt or money demand, or 
where it sounds in damages, but the damages are ca- 
pable of being ascertained with certainty, by mere ar- 
ithmetical computation, the defendant may be holden 
to bail as of course; but on the other hand, where 
the cause of action consists merely in a right to re- 
cover some damages, but those damages are general, 
indefinite and undetermined, or incapable of being re- 
duced by calculation to a proper degree of certainty, 
without the intervention of a jury, the defendant can- 
not be holden to bail as of course.’’ Petersd. Bail, 16; 
10 Law Lib. ‘In particular, in an action of covenant, 
the defendant cannot be held to, bailas of course, un- 
less the covenant be for the payment of a sum cer- 
tain.” Jeffery v. Wooley, ubi supra. Thus far the de- 
cisions in New Jersey carry us. When we look to the 
decisions in other States, we find most of them to be 
inapplicable, because they rest upon rules inconsistent 
with those already established here. But the cases of 
Fisher v. Consequa, 2 Wash. C. C. 382; Clark’s Exec. 
v. Wilson, 3 id. 560; Wilson v. Wilson, 8 Gill, 193; 
Warwick v. Chase, 23 Md. 154, seem to proceed on the 
lines which our own courts have laid down, and hence 
are useful as illustrations of the rule. In Fisher v. 
Consequa the defendant had bound himself to put on 
board ship at Canton a cargo of tea, of the very first 
quality for the Amsterdam market, and if they did not 
prove of such quality at the sales in Amsterdam to 
make good all deficiencies. At the sales in Amster- 
dam the teas proved to be of inferior quality, and 
worth $4,500 less than teas of the first quality. The 
court held that attachment would lie for the deficiency. 
In Wilson v. Wilson the defendant sold flour to the 
plaintiff and guaranteed that it should pass with the 
inspector as superfine, and that if it did not, they 
would make such allowance as was customary at the 
place of inspection for the difference between flour of 
the grade certified by the inspector and superfine 
flour. The flour was certified to be of an infe- 
rior grade,and the difference in value,according to the 
custom, was fifty cents a barrel. The court held that 
the difference could be sued for by attachment. In 
both of these cases the standard for measuring the 
damages was fixed by the contract, the damages being 
the difference in value of two articles, the value of 
which was already determined either by the sale of 
the articles themselves, or by the market price of other 
articles of like value. Damages so ascertained or by 
calculation ascertainable could properly be sworn to by 
the plaintiff. In Clark’s Exrs. v. Wilson the plaintiff 
attached for damages arising out of a breach of the de- 
fendant’s covenant in a charter-party to employ a ves- 
sel for a designated voyage at £670 per month. The 
plaintiff swore that the voyage would have consumed 
twenty-four months, and rated his damages accord- 
ingly. The court held that the length of the voyage 
was conjectural, and hence the damages were so un- 
certain that they could not with propriety be averred 
in an affidavit, but must be ascertained by a jury, and 
that the attachment was illegally used. In Warwick v. 
Chase the claim was for damages occasioned by delay, 
in selling a cargo of flour at Rio, and by failure to in- 
vest the proceeds in a cargo of coffee for return to Rich- 
mond. The court held that as the damages depended 
mainly on the price of coffee in Richmond at the time 
when the return cargo would bave arrived, and that 
time was not fixed, the damages were too uncertain 
for attachment. It was declared ‘“‘the general rule 
is that unliquidated damages resulting from the viola- 
tion of a contract cannot be recovered by attachment 
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unless the contract affords a certain measure or stand- 
ard for ascertaining the amount of the damages; 
* * * the standard should be a subject-matter of 
the contract, * * * thestandard must be shown 
by the contract, without the aid of inferences from 
extrinsic facts or circumstances. N. J. Sup. Ct., Aug. 
26, 1886. Hecksher v. Trotter. Opinion by Dixon. J. 


NEGLIGENCE—HIGHWAY—UNPROTECTED EMBANK- 
MENT.—The road for some distance at the place where 
the accident occurred was a single track, eleven or 
twelve feet wide. Upon the west side the ground sloped 
gradually from the travelled track, but on the east 
side there was a steep bank extending along the road 
within a foot of the wheel track; and there was no 
fence or railing upon that side. The accident occurred 
in the night-time, and was caused by the slipping of 
the buggy in which the plaintiff was riding, upon tne 
bank on the easterly side, while her husband, who 
was driving, was attempting to turn out for a coach 
coming from the opposite direction, and in endeavor- 
ing toright the buggy he ran against the coach, and 
the plaintiff was thrown out and injured. Held, that 
the questions as to the dangerous condition of the 
road and the negligence of the plaintiff's husband 
should be left tothe jury. In such a case, if the plain- 
tiff and her husband were using due care as travellers 
upon the highway, and were by a defect init exposed 
to imminent danger to life and limb, and as a reason- 
able precaution to avoid this danger the husband 
turned the horse to the left, whereby the buggy was 
brought into collision with the hack, which otherwise 
would not have happened, and thus the plaintiff suf- 
fered injury, the defect in the highway may be con- 
sidered as the sole cause of the injury. Mass. Sup. 
Jud. Ct., July 3, 1886. Flagg v. Town of Hudson. 


STATUTE OF LIMITATIONS--ACKNOWLEDGMENT TO 
STRANGER.—The unqualified acknowledgment of a 
present subsisting indebtedness, whether made to the 
plaintiff or to his agent, or to a stranger, is sufficient 
to remove the bar of the statute of limitations. Since 
the decision in the leading case of Oliver v. Grey, 1 
Har. & Gill, 204, this is no longer an open question in 
this State. In that case it was expressly decided that 
the unqualified acknowledgment of a subsisting in- 
debtedness was sufficient whether such acknowledg- 
ment was made to the plaintiff or to a stranger. It 
has been held, we are aware, in some States, that the 
acknowledgment must be made to the party or his 
agent. The decisions in these cases proceed on the 
principle that the debt is extinguished by operation of 
the statute, and the action is brought on the new 
promise, and it is necessary therefore that the ac- 
knowledgment should be made to the contracting par- 
ties. The debt however is not in this State extin- 
guished by the operation of the statute—it affects only 
the remedy. The suit is brought on the original 
cause of action, and thejnew promise is offered in evi- 
dence to remove the bar of the statute. So it may be 
considered as settled law in this State that the ac- 
knowledgment, whether made to the party or to his 
agent, or to a stranger, is sufficient. Md. Sup. Ct., 
June 22, 1886. Stewart v. Garrett. Opinion by Robin- 
son, J. 

SUBSCRIPTION—EFFECT OF—ACCEPTANCE—CONTRI- 
BUTION.—A promise to pay a subscription to a chari- 
table object is a mere offer, which may be revoked at 
any time before it is accepted by the promisee; and 
an acceptance can only be shown by some act on the 
part of the promisee whereby some legal liability is 
incurred or money is expended on the faith of 
the promise. If the promisor dies before his 
offer is accepted it is thereby revoked, and cannot 
afterward, by any acts showing acceptance, be made 
good as against his estate. Pratt v. Trustees, etc., 93 





Til. 475; Beach v. Church, 96 id. 179; Phipps v. Jones» 
20 Penn. St. 260; Helfenstein’s Estate, 77 id. 331; Cot- 
tage Street Church v. Kendall, 121 Mass. 528. Therule 
is otherwise when subscribers agree together to make 
up a specified sum, and where the withdrawal of one 
increases the amount to be paid by the others. In 
such case, as between the subscribers, there is a mu- 
tual liability, and the co-subscribers may maintain an 
action against one who refuses to pay. George v. 
Harris, 4 N. H. 533; Curry v. Rogers, 1 Fost. 247; 1 
Whart. Cont. 719. Cal. Sup. Ct., July 14, 1886. Grand 
Lodge of the Independent Order of Good Templars of 
the State of California vy. Farnham. Opinion by Bel- 
cher, C. C. 


WATERS AND WATER-COURSES—OYSTERS—‘‘IMPROVE- 
MENTS.”’—The bedding of oysters is not an “ improve- 
ment’’ within the contemplation of the Acts of 1862, 
ch. 129, which vests in the owner of land bounding on 
navigable water the exclusive right to make improve- 
ments upon all the soil of the water in front of his 
land, subject only to the restriction of not interfering 
with navigation. The subject-matter of the right de- 
clared by the first of these sections to bein the ripa- 
rian proprietor is ‘‘all accretions to said land.” It 
seems obvious the rights does not attach until the ac- 
cretions to the land are formed and become visible. 
Until new land is made or emerges there can be no ac- 
cretion to or increase of the land of which it shall con- 
stitute a part. The very term imports an addition 
of what possesses the characteristics of land. So long 
then as the water covers the soil adjacent to the land, 
it is not within thecontemplation of the act, but re- 
mains under the control of the State, subject to the 
possibility of accretion being made or formed there- 
from. The improvements, which under section 38, the 
proprietor of land bounding on navigable waters is 
entitled to make into the same, and which with the 
other accretions provided for, shall pass to the succes- 
sive owners of the land to which they are attached as 
incident to their respective estates, are plainly, we 
think, such structures as are subservient to the land, 
and which, used in connection with the land, enhance 
its value, or enlarge its commercial or agricultural fa- 
cilities, or other utility, to anextent the land alone 
would be incapable of, and in this way ‘‘improve”’ it. 
They are to be made “‘into”’ the water—a term incon- 
sistent with entire separation from the land. 
Wharves, piers and landings are examples of such im- 
provements. Farming and commercial interests are 
promoted by the privilege, and to encourage the de- 
velopment of these was the main object of conferring 
it. When such improvemets are made they become 
incident to the estate,as not inherently identical in 
nature with land, but from being joined to it, and con- 
tributing to its uses and value legaily identified with 
it, as a fixture or a right of way or other appurtenance 
that passes with land. The mere planting or deposit- 
ing of oysters in the water implies no essential union 
or relation between the main land and the soil under 
the water contiguous, and therefore does not effect 
an improvement of the former implied in something 
erected or constructed attached to the shore, and to- 
gether with the land, furnishing conveniences and fa- 
cilities that enlarge the advantages of the latter. 
Until therefore “improvements” are made to the land 
in the sense we have described, the mere right to con- 
struct them, although still subsisting, is not incompati- 
ble with licensing of the soil covered by water for uses 
not subversive of such right, or irreconcilable there- 
with, and which must yield to the paramount right of 
making improvements when actually exercised. Then 
and to the extent actually occupied by the improve- 
ments when actually occupied by the improvements, 
do the improvements, and the ground they necessa- 
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rily occupy, become ‘incident to the estate.’’ Md. 
Ct. App., June 14, 1886. Hess v. Muir. Opinion by 
Ritchie, J. 


WILL—LEGACY—TRUST—VESTED INTEREST.—A. be- 
queathed the whole of his estatein trust, and directed 
the trustees to pay such portions of the income as 
might be necessary for the support and education of 
his daughter, and when she should be eighteen, or if 
she married before arriving at that age, to pay the 
whole of the estate to her, or such portions of it asin 
their judgment would seem most beneficial. In case 
the daughter should die before eighteen, he disposed 
of his estate by various bequests over. The daughter 
was never married, and died at twenty-three. The 
trustees had never paid over the estate to her, acting 
in withholding the same, according to their best judg- 
ment, and she had never demanded it. Held, that the 
estate vested inthe daughter when she was eighteen 
at least. The proposition is deducible from the au- 
thorities, especially fron the more recent English au- 
thorities, that no estate will be held contingent unless 
very decided terms of contingency are used in the 
will, or it is necessary to hold the same contingent in 
order to carry out the other provisions or implications 
of the will. 2 Redf. Wills, 627. If the testator had 
stopped with directing the trustees to pay over the 
estate to his daughter on arriving at eighteen or mar- 
rying, it is clear on all the authorities that the legacy 
would have vested in the happening of either of those 
events, if not before; and so it comes to this: whether 
the discretionary clause makes any difference. We 
think it does not, both on the construction of the will 
and on authority. Whenaman sits down to dispose 
of his property by will, itis fair to presume that he 
does not intend to die intestate, nor to become intes- 
tate after death, and so courts lean against intestacy. 
Now here the testator made no bequest over except in 
the single event of the daughter’s dying before eight- 
een. Ifthen she did not take a vested interest at 
least at eighteen, the testator became intestate at her 
death, and his estate is left to be distributed by law; 
for it would be absurd to read this willas giving be- 
quests over in case his daughter died after eighteen, as 
she did. Then again the very fact that he made no 
disposition over in case she died after eighteen is a cir- 
cumstance of no little weight to show that he intended 
his estate to.vestin her at all events on her becoming 
eighteen. 2 Redf. Wills, 606. In England a gift over 
in one event is generally regarded as favoring vesting 
in all other events, on the ground that the gift over, 
being made to depend upon particular events, the pre- 
sumption is that inevery other event the estate was 
intended to remain in the first taker. But we think, 
as said by Judge Redfield, that this form of argument 
is more forcible when there is no disposition over, 
for then it may well be said that the testator intended 
the estate to vest in the last donee named. The trus- 
tees were the brothers and a brother-in-law of the tes- 
tator. He made them his executors, and reposing 
confidence in them, was willing to leave it to them as 
trustees to say when and to what extent his daughter, 
after becoming eighteen or marrying, should be per- 
mitted to come into the actual possession and enjoy- 
ment of his estate; but we do not think he intended 
to leave it to them to say whether she should ever 
have it at all or not in interest. He had willed “in 
trust for her,’’ and the discretionary clause—treating 
it as valid, and as to which see Gray Perp., § 120—was 
inserted for her supposed benefit, and more by way 
of giving directions to the trustees as to the time and 
manner of payment than as importing condition or 
contingency. And this idea of a trust is important, 
and well nigh decisive of the case. Oddie v. Brown, 
4 De Gex & J. 179; Saunders v. Vaudier, 1 Craig & P. 





240; Churchill v. Lady Speake, 1 Vern. 251; Hone’s 
Ex’rs v. Van Schaick, 20 Wend. 564; Millard’s Appeal, 
87 Penn. St. 457: Fox v. Fox, 19 Eq. Cas. 286; Rouse’s 
Estate, 9 Hare, 649. Vt. Sup. Ct., Aug. 18, 1886, 
Weatherhead v. Stoddard. Opinion by Rowell, J. 





——_>___——_ 


CORRESPONDENCE. 


A Mere MATTER OF TASTE. 
Editor of the Albany Law Journal: 


I wish to callthe attention of your readers to two 
decisions given by Mr. Justice Pratt of the second de- 
partment in cases where the conditions of the con- 
tracts are similar. 

In Brassford vy. Oelrichs, 24 Week. Dig. 233, Pratt, 
J., says: ‘*Where a marine artist is employed to 
paint a portrait of a yacht, it does not follow as a mat- 
ter of law, that inasmuch as the employment involves a 
matter of taste, the employer is the sole arbiter as to the 
question whether the contract was performed; ”’ and 
in Cross v. Belknap, 24 Week. Dig. 256, Pratt, J., says: 
‘““When a person contracts to perform certain work to 
the satisfaction of the other party to the contract, and 
the subject involved is a matter of taste, like the paint- 
ing of a portrait, the person for whom the work is to 
be done is the sole arbiter.”’ 

Is it possible, considering that both decisions were 
given in the month of May, this year, and are separ- 
ated in the reports by only twenty-three pages, thata 
judge should be so varium et mutabile ? 

Respectfully yours, 
CHARLES F’. BRANDT. 


New York, Sept. 20, 1886. 


A Parriotic DEED. 
Editor of the Albany Law Journal: 


In looking up a Bar Harbor title the other day I 
came across a deed which I claim to be the most pa- 
triotic on record. You may like to publish portions 
of it. An old seacaptain gives his native place a lot of 
land on which to build a school house, and uses the 
following language, whether emanating from him or 
the attorney who drafted the deed I do not know: 

After the usual beginning he says: ‘In consider- 
ation of my love forthe place of my nativity and my 
respect forthe early friends and neighbors of my 
father and mother, and the pleasant associations con- 
nected with the spot where I commenced receiving 
the advantages of a common school education, the re- 
ceipt whereof Ido hereby acknowledge,” etc. Then 
directly after the witness clause, ‘‘ enjoining upon the 
children who may be educated in this house to love 
their country and their country’s flag, as I have done 
that glorious constellation which I have seen waving 
in honor in many climes, and with the hope that every 
child that may here assemble may be as happy as lam 
in this free gift, have hereunto set my hand,” etc. 

And finally ina spirit of true piety he adds, after 
the acknowledgment: ‘‘ There being no house in the 
vicinity of this school-house suitable for religious wor- 
ship, and desiring to be a witness to the truth of the 
Bible, I hereby consent that in this school-house there 
may be services to the true and living God; but it is to 
be used for no other than the two purposes specified.” 
Then another signature and seal. 

Yours very truly, 
Joun A. PETERS, 2d. 


ELLSwortH, ME., Sept. 17, 1886. 











THE ALBANY LAW JOURNAL. 


281 




















The Albany Law Journal. 


ALBANY, OcToBEeR 9, 1886. 











CURRENT TOPICS. 





HE judicial nominations have resulted, as we 
supposed they would result, in the triumph of 
wire-pulling partisanship, and the degradation of 
the judicial office to serve the low aims of party 
managers. Both parties are equally to blame for 
this inglorious spectacle. The difficulty is that 
each thinks it can elect its own nominee, and thus 
help the party in other points. We have said our 
say about Judge Peckham, and after this we shall 
have nothing or little more to say. The writer 
highly regards him as a personal friend, and cer- 
tainly nothing can be said against his character 
nor in depreciation of his abilities, except that they 
consist in the forensic vigor and the convincing 
power of the advocate rather than in the deep legal 
learning, the reflective habit, and the capacity of 
expression in writing of the judge. He very much 
resembles his father in personal and mental quali- 
ties, although he is probably an abler lawyer, and 
we have observed that his father’s opinions are very 
seldom quoted. The father was and the son is just 
a little too fond of his own off-hand expressions to 
be the most patient and safest kind of a judge. 
Still a superb common-sense is the endowment of 
both, as it was of the late chief judge, Church — an 
endowment not too prevalent on our bench, nor on 
any other, and which we have sometimes missed since 
the death of the late chief. As for Judge Daniels, 
the Republican nominee, he would have been a 
capital candidate for both parties, but he early de- 
clined in a most decided manner. We are giad 
he has reconsidered this unfortunate decision. He 
is a nominee in every way suitable. He is in no 
sense a partisan or politician; he has had a very 
great experience as an appellate judge; although a 
resident of Buffalo he may be considered a fair rep- 
resentative of the first district, where he has sat for 
so many years; his learning is ample, his industry 
is untiring, his patience is proved and unfailing; 
his integrity never has been questioned; and not 
the least, he did not seek the office. Office seems 
to run after Buffalonians of late. It is a pity that 
he will be able to remain on the bench only about 
eight years. Judge Daniels ought to command 
every Republican vote, and will probably draw 
some moderate democrats, and is perhaps as strong 
a candidate as the party could put up. On the 
other hand, Judge Peckham has some enemies and 
opponents in his own party—which is nothing 
against him— and has never sought to conciliate 
the members of the other party — which is very 
much in his favor. He is not a ‘‘ popular”? man — 


for which we do not blame him; but he is a parti- 
san, for which we do not admire him. He was 
born to fortune and a liberal education, and Judge 
Daniels is a self-made man, but neither of these facts 
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should weigh; the question for every lawyer to set- 
tle for himself is, who will make the better judge? 


‘*Leviticus XVIII, and Marriage between Af- 
fines,” is the title of a pamphlet of twenty pages, 
by Mr. John B. Gale, of Troy, N. Y. This is de- 
signed as a supplement, reinforcement and conden- 
sation of the author’s former tract, entitled ‘ Af- 
finity no bar to Marriage,” on which we commented 
at the time of its publication. This subject is kept 
continually alive by the annual discussion in the 
British Parliament as to marriage with a deceased 
wife’s sister. In Great Britain marriage is prohib- 
ited between twenty classes of persons related only 
by marriage, while in this country eighteen States, 
including New York, prohibit no such marriages, 
and in none except Georgia is marriage unlawful 
with either brother's or nephew’s widow, or sister 
or niece of deceased wife. Mr. Gale justifies his 
publication as follows: ‘‘If our permissive State 
laws really oppose Divine law we need to know it, 
and to reform them; or if instead, the restrictive 
ones have no Divine warrant, and rest only on civil 
polity, we should know that, and reconsider them. 
And as to the restrictive ecclesiastical laws if they 
are not scriptural they are defenseless, and should 
be blotted out as setting up traditions of men for 
the word of God, and as working egregious wrong 
by subjecting parties to these Christian marriages 
to unjust criticism, and to the shameful attacks 
upon them which advocates of the restriction so 
often resort to. For these reasons alone a better 
public understanding of this neglected subject be- 
comes desirable. But they are not all, for the 
growing demands for uniform marriage and divorce 
laws throughout the States, and for Federal suppres- 
sion of polygamy in Utah, give it new and national 
importance; and especially so when it is consid- 
ered that such Federal action, and indeed all mar- 
riage laws, must face the fact that if the Levitical 
laws in question command restrictions upon affini- 
tous marriages they as certainly, and for like rea- 
son (or unreason), sanction polygamy, and give rank 
to that infamy as a Divine institution for all nations 
and ages.” Mr. Gale now, in the form and dimen- 
sions of a lawyer’s brief, conclusively demonstrates 
the unsoundness of the ecclesiastical deduction that 
marriage with a deceased wife’s sister is forbidden 
by the Bible. We quite agree with Mr. Gale that 
the phrases “ uncover the nakedness of” and ‘‘lie 
carnally with ” did not mean marriage; that ‘‘ laws 
against lewdness with the wives of kin by no means 
forbade marriage with their widows;” and that 
‘all who consider that laws must be construed by 
their subject will escape tha imbecility of reading 
laws against lewdness with others’ wives as laws 
against marrying their widows.” As Mr. Gale is an 
Episcopalian this tract may be an influential protest 
against the silly doctrine, to the inculcation of which 
some of the clergy of that church seem to devote 
much of their time and talents, mainly because ‘“‘ it’s 
English, you know.” If that clergy would take a 
little pains to preach against the common vice of 
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adultery, and the glaring and abominable crime of 
polygamy, we should have more sympathy with 
them. But there has always been a class of the 
clergy who act upon the principle of the policeman 
who thwacks the unoffending small boy for the dis- 
order of the adult whom he overlooks. Copies of 
the pamphlet may be obtained on application to 
Mr. Gale. 


In responding at the Cutlers’ Feast to a toast to 
the House of Lords, Lord Coleridge said, among 
other things: ‘‘I have not disguised — why should I 
disguise? — that I am of opinion, with thirteen years’ 
experience of its working, and of the renewed flow 
of things that goes on all around us, that it cannot 
be expected that the House of Lords, any more than 
any other institution in this country, should be 
saved for ever from change and reconstruction. But 
I will be equally frank, and I would say that I do 
hope that it will be dealt with in the way of change 
and reconstruction, and not by way of abolition. In 
every free country, I believe — I am sure in most — 
it is found necessary, or it is believed to be neces- 
sary, to have a second chamber in the legislative 
machinery of the State, and I am certain that in the 
English House of Lords there is the most admirable 
material for the reconstruction of the chamber. The 
English House of Lords never did want, and it dves 
not now want, grand, commanding ability. A de- 
bate in which — to go no further than four names 
—a debate in which the Duke of Argyll, Lord Sal- 
isbury and Lord Selborne, and the Bishop of Peter- 
borough mingled, is a thing, let me tell you, worth 
a man’s while to go many miles to listen to; and 
we find that still to great men of all sorts, to great 
contractors, to great brewers, to great bankers, to 
great men of commerce, to great soldiers and sail- 
ors, and may, I say, excluding myself, great law- 
yers, not only to men who are remarkable for noth- 
ing but the number of acres and the quality of 
stock or consols they may own, the position of a 
seat in the House of Lords is still an object of am- 
bition; and I would undertake to say, speaking 
with all reverence in presence of some of the fore- 
most men in the House of Commons, that a man 
might now take up fifty men out of the House of 
Lords who, man for man, would be the equals in 
ability, with perhaps one enormous exception that 
will occur to every one, on whichever side of poli- 
tics he may sit, absolute equals of any fifty men in 
the House of Commons. It is not in eloquence, it 
js not in learning and ability, it is not in knowl- 
edge, it is not in high character and noble ambition, 
nay, it is not in a certain sense in currency with 
affairs that the House of Lords is deficient. The 
House of Lords has lo&t its weight in the country, 
if it has lost it, from other causes, because, unfor- 
tunately, a vast majority of the peers never come 
near the House of Lords at all, and never take any 
part in its business; because those who do take part 
come there because they choose to come, and are 
responsible to no one but themselves, and it is im- 





possible, with all their ability, that they should not, 
to some extent, lose touch of the people, and get 
out of harmony with the times. But let this be al- 
tered. Let men sit in the House of Lords because 
some one thinks them fit to sit there; let them be 
sent there by some system of choice, some mode of 
election —I do not say necessarily directly from 
the people, but speaking roughly and offhand, and 
I pray you remember, after dinner, by some such 
system as is so succesful in the American Senate, 
and I will venture to say that the English House of 
Lords would not be only the most ancient, the most 
venerable, the most illustrious body, but one of the 
most powerful and most popular legislative assem- 
blies which the world has ever seen.” But do 
abolish the House as a law court, in which regard 
it is of no credit to itself and no use to anybody 
else. 


The New York State Bar Association offer a prize 
of two hundred and fifty dollars for the best essay 
on ‘‘ The Laws of Divorce in the United States, in- 
cluding the conflict of laws of the several States, 
and the advisability of national legislation.” The 
subject is of extreme importance, and of ever pres- 
ent and continually increasing interest. It should 
call out some good thought and suggestions. Par- 
ticulars can be obtained from Mr. L. B. Proctor, 
Capitol, Albany. The essays must be sent to Mr. 
George L. Stedman, chairman of the committee, at 
Albany, by December 15th. 


If Ben Perley Poore’s reminiscences are all as in- 
accurate as those about Webster’s personal appear- 
ance, they cannot be trustworthy. He says Webster 
‘“was not a tall or a large man.” He certainly was 
five feet ten inches in height, had a grand chest, 
and weighed one hundred and eighty pounds or 
more — ‘‘a cathedral of a man,” as Sidney Smith 
said of him. 





NOTES OF CASES. 





yg Collins v. South Boston Railroad Co., Massachu- 
setts Supreme Court, July 8, 1886, the court 
gives a very intelligent summary of the doctrine 
respecting contributory negligence in infants. They 
say: ‘It was said in Lynch v. Smith, 104 Mass. 52; 
8. C., 6 Am. Rep. 188, that ‘it does not necessarily 
follow, because a parent negligently suffers a child 
of tender age to cross a street, that therefore the 
child cannot recover. If the child, without being 
able to exercise any judgment in regard to the mat- 
ter, yet does no act which prudence would forbid, 
and omits no act that prudence would dictate, there 
has been no negligence which was directly con- 
tributory to the injury.’ But if the child does act 
in a manner which would be careless in a prudent 
person of mature years and ordinary intelligence, 
and the carelessness contributes to the injury, what 
is the test by which the conduct of the child is to 
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be tried, in determining whether it has exercised 
due care? Courts have held that up to a certain 
age, not very accurately defined, it must be conclu- 
sively presumed that a child has not sufficient in- 
telligence and discretion to exercise due care under 
the circumstances, and in the place in which he is 
found, and that it is negligence on the part of the 
persons who have charge of him to permit him to 
go there unattended. If such a child has not acted 
as reasonable care would dictate, judged by the or- 
dinary standards for adult persons, and this has 
contributed to the injury, and if the persons having 
the charge of such child have negligently permitted 
him to go there alone, both these facts constitute 
negligence, which will prevent him from maintain- 
ing an action. There is also an age within which 
courts have held that one child is conclusively pre- 
sumed not to have sufficient intelligence and discre- 
tion to take charge of another who is younger, and 
that it is negligence on the part of the parents or 
guardians of such children to permit them to go 
together to places of danger, and if they do, and 
the children do not use reasonable care, and this 
has contributed to the injury, they cannot recover. 
Beyond these ages courts have left it to the jury to 
determine whether the parents or guardians were 
negligent in permitting a child to go alone to a 
place of danger, or in permitting him to go there 
in charge of another child, and if it is found that 
they were negligent then it has been left to the jury 
to determine whether the child or children reasona- 
bly exercised that degree of care of which they were 
capable, and it has been said that it is only neces- 
sary for them ‘to exercise such capacity as they 
had.’ The care which an adult person is bound to 
exercise is said to be the care which a person of or- 
dinary intelligence and prudence must exercise, and 
it is determined by the amount of intelligence 
which he actually possesses, unless he is non compos 
mentis, and as the law, as far as is practicable, en- 
deavors to establish general rules of conduct, it is 
probable that the more accurate statement of the 
law for children is the one usually made, namely, 
that a child is to be held to the exercise of that de- 
gree of care which may reasonably be expected of 
children of his age, or which children of his age or- 
dinarily exercise. The court, with more or less hesi- 
tation in what it deems plain cases, according to 
common experience, has declared that the acts or 
conduct of an adult, under the circumstances, con- 
stituted, as matter of law, contributory negligence, 
and the question arises whether the court can make 
the same declaration concerning the acts or conduct 
of a child of tender age, who yet is so old that they 
cannot say, as matter of law, that he has not sufli- 
cient discretion to be permitted to act on his own 
judgment. We think it has been, in effect, decided 
that the same general principles govern courts in 
either case, although the degrees of care required 
are different. See Mattey v. Whittier Machine Co., 


140 Mass. 337. The plaintiff was six years and seven 
months old at the time of the accident, and the 
opinion implies that there might be cases in which 





of that age was guilty of contributory negligence. 
See O’ Connor v. Boston & Lowell R. Co., 185 Mass, 
352. In Messenger v. Dennie, 137 id. 197; S. C., 141 id. 
335, the plaintiff was eight years and nine months 
old, and the court held that there was no evidence 
of due care on his part, and that he could not re- 
cover, saying that ‘his injury was the natural con- 
sequence of his careless act.2 * * * It would 
seem that if children unreasonably, intelligently and 
intentionally run into danger they shall take the 
risks, and that children, as well as adults, should 
use the prudence and discretion which persons of 
their years ordinarily have, and that they cannot be 
permitted with impunity to indulge in conduct 
which they know, or ought to know, to be careless, 
because children are often reckless and mischiev- 
ous.” See MceGary v. Loomis, 63 N. Y. 104; 8. C., 
20 Am. Rep. 510; note, 512; Plumley v. Brige, 124 
Mass. 57; 8. C., 26 Am, Rep. 645; Rockford, ete., R. 
Co. v. Delaney, 82 Ill. 198; 8. C., 25 Am. Rep. 308. 


In McCormick v. Township of Washington, Penn- 
sylvania Supreme Court, March 8, 1886, the holding 
seems to us unreasonable. This was an action for 
damages, brought by the owner of a steam threshing 
machine against a township, the allegation being 
that the township had not kept in proper condition 
one of its bridges, the result of which was that 
whilst being transported over it the threshing ma- 
chine and the horses pulling it were, because of the 
bridge giving away, precipitated into the stream 
beneath. The verdict was for defendant. The 
court said: ‘‘ A township is not required to assume 
that its bridges will be used in an unusual and ex- 
traordinary manner either as regards great speed or 
the passing of a very large and unusual weight. As 
it does not anticipate any such use it is not re- 
quired to so build as to protect against injury re- 
sulting from such reckless conduct. Its liability 
stops with constructing and maintaining its bridges 
so as to protect against injury by a reasonable, 
proper and probable use thereof in view of the sur- 
rounding circumstances, such as the extent, kind 
and nature of the travel and business on the road, 
of which it forms a part.” It does not seem un- 
reasonable to assume that a bridge is strong enough 
to support a steam threshing machine moving about 
the country for the use of farmers, 


In Parker v. Remington, Rhode Island Supreme 
Court, April 3, 1886, it was held that the acknowl- 
edgment of a debt made to a stranger, and not 
meant to be communicated to the creditor, will not 
remove the bar of the statute of limitations. The 
court said: ‘‘ The older cases, both English and 
American, hold that an acknowledgment of a debt 
to a stranger is as effectual to remove the bar of the 
statute as one made to the creditor, but the latter 
cases, both English and American, strongly main- 
tain that an acknowledgment to a mere stranger is 
ineffectual to remove the bar, unless it was intended 
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to be communicated to the creditor, the reason be- 
ing that otherwise no privity is established between 
the parties in respect to the new promise. Wood 
Lim., § 79, p. 198, note; 1 Smith Lead. Cas. 726; 
Bloomfield v. Bloomfield, 7 Bradw. 261; Parker v. 
Schuford, 76 N. C. 219; Backman v. Roller, 9 Baxt. 
490; 8. C., 40 Am. Rep. 97; Edwards v. Crilley, 4 
H. & N. 377; Fuller v. Redman, 26 Beav. 614. We 
have no reported decision upon this point in this 
State. We think the latter cases rest upon the 
better reason.” Contra, Stewart v. Garrett, ante, 279. 
See note, 40 Am. Rep. 160. 


—_>____—__ 


COMMON WORDS AND PHRASES. 

ECUNIARY Asruiry.—In Farnsworth v. Farns- 
worth, Rhode Island Supreme Court, August 

2, 1886, the court said: ‘‘The fifth clause of sec- 
tion 2362, Revised Laws, relating to causes for 
which divorces may be granted, provides that a 
divorce may be decreed: ‘On petition of the wife 
when the husband, being of sufficient pecuniary 
ability to provide suitable maintenance for her, 
without cause, grossly or wantonly and crueily re- 
fused or neglected so to do,’ The only question 
presented and discussed by counsel in this case is 
what constitutes ‘ pecuniary ability’ in the sense 
in which the words are used in the clause of the 
statute above quoted. To entitle the wife to a de- 
cree of divorce under this clause of the statute it 
is essential that the husband should be shown to be 
possessed of sufficient money or other available 
property to provide a suitable maintenance for her, 
according to their rank and station in society, and 
that the husband, without cause, has grossly or 
wantonly and cruelly refused or neglected to ap- 
propriate it for her maintenance. The pecuniary 
ability mentioned in the statute clearly has refer- 
ence to the possession by the husband of means in 
property to provide the necessary maintenance for 
the wife, and not to his capacity for acquiring such 
means by his own labor. It is not necessary that 
the husband’s means should consist alone of lands 
and cattle, or some property in concrete shape, other 
than money. It may consist of money wages, which 
the husband receives for his own labor, or money 
derived from any source, as well as land and cattle, 
or any other property in concrete form, No refusal 
or neglect of the husband to make provision for the 
support of the wife is a cause of divorce under this 
clause of the statute, unless he had available prop- 
erty which he could have appropriated for that pur- 
pose, and of such an amount as the county court, 
on hearing the evidence, deemed sufficient to have 
enabled him to properly support his wife. * * * 
It is not enough to show that the husband had 
health and capacity to acquire ample means for 
such support by his own labor. It must be dis- 
tinctly shown that he actually had the requisite 
amount of money or other property during the pe- 
riod complained of for furnishing proper mainte- 
nance for the wife, It is not material from what 











source the means are derived. If the actual avails 
of the husband’s labor were sufficient to have en- 
‘abled him to provide suitable maintenance for the 
wife, and he wantonly and cruelly neglected or re- 
fused to appropriate it for such purpose, it would 
constitute a cause of divorce within the meaning of 
the statute.” 

DwELLinG-HoUSE.—In State v. Clark, Missouri 
Supreme Court, June 21, 1886, it was held that an 
under-ground cellar, used for storing ice and beer, 
having no internal door of communication with the 
living-rooms in the upper stories of the same build- 
ing, and not under the control and dominion of any 
occupant of the building, is not a ‘‘ dwelling- 
house,” within the statute of larceny. The court 
said: ‘‘An eminent text-writer—1 Whart. Crim. 
Law (8th ed.), §§ 781-783, 787 — treating of bur- 
glary (a somewhat kindred crime) says that ‘the 
breaking and entering, to constitute a burglary, 
must be ordinarily into the dwelling-house of an- 
other; that is to say, the house in which the occu- 
pier and his family usually reside, or in other words, 
dwell and lie in.’ ‘As an introduction to the cases 
hereafter to be given in-detail, it may be now 
stated, generally, that no matter to what use an 
out-building may be put, it is burglary to break 
and enter it if it is appurtenant or auxiliary to the 
dwelling-house, and is within such convenient dis- 
tance from the same as to make passing and re- 
passing an ordinary household occurrence. * * * 
The question is, is it probable that the building is 
under the immediate personal care of its owner? 
If so, in view of the peril to life consequent upon a 
nocturnal attack on it, the offense is one against 
family peace and safety, as well as against property, 
and consequently rises to burglary.’ ‘A dwelling- 
house is deemed any permanent building in which 
a party may dwell and live, and as such burglary 
may be committed init. A set of chambers in an 
inn of court or college is deemed a distinct dwel- 
ling-house for this purpose. So, even a loft over a 
stable, used for the abode of a coachman, which he 
rents for his own use and that of his family, isa 
place which may be burglariously broken.’ An- 
other distinguished writer — Bish. St. Crimes (2d 
ed.), § 242—says that ‘the word ‘ dwelling-house,’ 
the meaning of which is fully explained further on, 
includes, in the law of burglary, and generally in 
the law, a structure for business uses, whereof any 
internally connected room is occupied for sleeping 
and abode.’ The same author, in section 277, says 
that ‘the words ‘dwelling-house’ and ‘mansion- 
house’ are identical in legal writings, but ‘house’ 
is not quite the same. * * * The latter is of 
meaning somewhat larger than the others, though 
the difference is not quite definable. * * * As 
already seen, the meanings of these terms may vary 
with the subject, and their connections with other 
words; but in general, they are stable in the crimi- 
nal law. For example, in statutes against larceny 
from the dwelling-house the term ‘dwelling-house ’ 
has the same significance as in burglary.’ In sec- 





tion 278 the same author uses this language: ‘A 

















THE ALBANY LAW JOURNAL. 


285 














‘dwelling-house’ is the apartment, building or 
cluster of buildings, in which a man with his fam- 
ily resides. To explain: one need not so construct 
his habitation that all its rooms will be under one 
roof; therefore the word ‘dwelling-house’ em- 
braces the entire congregation of buildings, main 
and auxiliary, used for abode.’ In section 280 this 
writer says that ‘if one part of a building is used 
for abode it gives the character of dwelling-house 
to every other part to which there is an internal 
communication, even though, according to the au- 
thorities, generally occupied by another person for 
an entirely different purpose. * * * If there is 
no internal communication, the parts are to be con- 
sidered as though they were distinct buildings.’ 
The same author, in section 283, uses the further 
language: ‘In reason, whether a man’s abode con- 
sists of a cluster of separate buildings, or of sepa- 
rate rooms under one roof, the result is the same; 
and it is that the abode — the dwelling-house — ex- 
tends only to buildings and rooms used either 
directly for habitation or as auxiliary thereto, with 
this single exception: that where the walls of the 
dwelling inclosed other premises connected by an 
internal communication with the rooms lived in, 
such premises, if not the abode of another person, 
are, though occupied by another, parts of the dwel- 
ling-house with which they connect.? * * * It 
is quite clear therefore that the ice-house, beer-cel- 
lar or basement was not, in the language of the 
text-writers, under the immediate personal control 
of any of the dwellers above, and that being so, 
there was nothing to make passing and repassing 
from said ice-house to the building above, in the 
language of the text-writers, an ordinary household 
occurrence on the part of the dwellers above; and 
if that be so the peril to life consequent upon a 
nocturnal attack upon it, much less an attack in 
broad daylight, apprehended by the text-writers 
and adjudged cases, does not exist in the case at 
bar, and if so, there is nothing in the facts of the 
case, or the policy of the law, to make the offense 
in question, in the language of the books, one 
against family peace and safety, as well as against 
property; or in other words, to convert a case of 
simple ‘ petit larceny’ into one of ‘grand larceny,’ 
within the purview of section 1309, supra.” 
Bonp.— In Re Brown, Minnesota Supreme Court, 
June 25, 1886, the court said: ‘+ ‘A recognizance,’ 
says Blackstone, ‘is in most respects like another 
bond, the difference being chiefly this: that the 
bond is the creation of afresh debt or obligation 
de novo ; the recognizance is an acknowledgment of 
a former debt upon the record. This being either 
certified to or taken by the officers of some court, 
is witnessed only by the record of that court, and 
not by the party's seal.’ 2 Bl. Com. 341. For- 


merly a recognizance was allowed a priority, in point 
of payment, over a common obligation, and bound 
the lands of the cognizer from the time of enroll- 
ment or record. But in this State the difference 
between a recognizance and a common bond is now 





largely one of mere form. Hence not merely in 
common speech, but also in statutes, the one or the 
other term is often used without strict regard to 
the technical distinction between the two. Thus 
the term ‘recognizance’ is commonly applied to all 
forms of security for the appearance of the accused 
in criminal proceedings, whether in the form of a 
common-law recognizance or of a common bond. 
So in the case of appeals from Probate Court to the 
District Court. In those taken under chapter 49 of 
the statutes the appellant is required to file a ‘ re- 
cognizance,’ while in those taken under chapter 53 
he is required to give a ‘bond.’ Again, the term 
‘bond’ is not unfrequently used as a general term, 
including ‘recognizance,’ which is but one kind of 
bond. Thus Blackstone speaks of a recognizance 
as in most respects ‘like another bond.’ ” 

Wanton.—In State v. Brigman, 99 N. C. 889, 
the court said: ‘‘ The sole question then is whether 
the shooting and killing the cow under the circum- 
stances detailed, and for the purpose mentioned, is 
‘wanton and willful’ within the contemplation of 
the statute, and more especially, was it ‘wanton?’ 
To be criminal the act must possess both qualities. 
It was certainly willful, for it was the development 
of a preconceived purpose, not an impulse of anger, 
excited by unexpectedly seeing a repetition of the 
annoying trespasses. But more is required to con- 
stitute the indictable offense. The act must not 
only be of purpose, but it must also be wanton. 
What does this qualifying adjective mean when ap- 
plied to the killing? Wantonness is defined by 
Bouvier to be ‘a licentious act of one man toward 
the person of another, without regard to his rights,’ 
and licentiousness to be ‘ the doing what one pleases, 
without regard to the rights of others.’ In Welch 
v. Durand, 36 Conn. 182; Butler, J., speaking for 
the court, says, ‘wantonness is action without res 
gard to the rights of others.’ Mr. Justice Willes 
declares that ‘wantonly means not having a reason- 
able cause.’ Clark v. Haggins, 103 E. C. L. 548. 
In Cobb v. Bennett, 75 Penn. St. 326, when the ac 
tion was for an injury done to a fishing net in the 
waters of the Delaware, in use by the plaintiff, 
Chief Justice Agnew uses this language: ‘It is 
wantonness when a mariner, warned of the net, see- 
ing the lights marking its position, and requested 
to avoid it, yet indifferent to the interests of the 
fisherman, keeps on his course, when a reasonable 
pursuit of his voyage would not be prejudiced by 
avoiding the net. Wantonness is reckless sport — 
willfully unrestrained action, running immoderately 
into excess. If aman will do an injury, when he 
may reasonably avoid doing so without inconveni- 
ence to himself, can he be said to be blameless?’ 
This is, in our opinion, a fair exposition of the sense 
in which the word is used in the statute. The ille 
gal act is wanton when it is needless for any right- 
ful purpose — without adequate legal provocation — 
and manifests a reckless indifference to the inter- 
ests and rights of others.” 

DRAINAGE, SEWERAGE.—In Wetmore v. Fiske, 
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Rhode Island Supreme Court, July, 1886, the court 
said: ‘While there has been no judicial construc- 
tion of the words ‘ drainage’ and ‘sewerage,’ and 
in many cases they may be and are synonymous, 
yet, as they are used nowadays, they suggest to the 
mind a difference. Formerly the word ‘sewer’ was 
used for ‘a fresh-water trench, compassed in on 
both sides with a bank; a small current or little 
river.’ Callis, Sew. 80. So the statute of 25 Henry 
VIII, ch. 5, ‘concerning commissions of sewers,’ 
was to remedy damage from the ‘flowing surges 
and course of the sea in and upon marsh grounds,’ 
also land waters and springs upon meadows, and 
other water-courses. More recently, however, and 
probably from the appropriation of the word in acts 
and ordinances to the common conduits for liquid 
filth, it is usually associated with such a use. Thus 
Webster defines ‘sewer’ a drain or passage to con- 
vey off water and filth underground.’ For drain he 
gives ‘a water-course; a sewer.’ Kent speaks of 
the right of drain (vol. 3, p. 436) as a ‘right to 
convey water in pipes through or over the estate of 
another.’ In Goldthwait v. East Bridgewater, 5 
Gray, 64, the court says: ‘The words ‘ditch’ and 
‘drain’ have no technical or exact meaning. They 
both may mean a hollow space in the ground, nat- 
ural or artificial, where water is collected or passes 
of.’ Soin Queen v. Godmanchester, 5 Best & 8. 886, 
a distinction is made between a drain and a sewer, 
but the distinction is based upon a statute. While 
we cannot say, as a matter of legal definition, that 
‘ sewerage’ may not, in some cases, be included in 
‘drainage,’ yet when the simple term ‘ drainage ’ is 
used, as appurtenant to lands, the most obvious 
suggestion is a drainage of water; and when, in ad- 
dition, we find that a drain for water exists, and 
that no suitable provision is made for sewage from 
houses, which, if included, might result in a nui- 
sance, we cannot think that an agreement for drain- 
age, which did not include house drainage in its 
terms, cold have been intended to cover it by nec- 
essary implication.” 

In THE Vicrnity.— Etymologically and by com- 
mon understanding, the phrase ‘‘in the vicinity ” 
means in the neighborhood, and neighborhood, as 
applied to place, signifies nearness as opposed to 
remoteness. Whether a place is in the vicinity or 
in the neighborhood of another place depends upon 
no arbitrary rule of distance or topography. One 
village may be said to be “in the vicinity” of an- 
other village without being joined or incorporated 
with it, and one house may be said to be near, ‘‘in 
the vicinity” of, or in the neighborhood of another 
house, and not structurally adjoin it. ‘Vicinity ad- 
mits of a more indefinite and widerlatitude jn place 
than proximity or contiguity, and as applied to 
territory, may embrace a more extended space than 
that lying contiguous to the place in question, and 
as applied to towns and other territorial divisions, 
may embrace those not adjacent. Langley v. Barn- 
stead, 63 .N. H. 246. 





FOREIGN ADMINISTRATORS AND EXECUTORS, 
Il. 


'NHE chancellor said: ‘‘ An executor or administra- 
tor of a creditor dying in another State, and be- 
coming Jawfully possessed, as part of his assets, of a 
bond given and secured by a mortgage upon lands in 
the State, is competent, as I should apprehend, to re- 
ceive payment and give an acquittance without first 
resorting to the Court of Probate here. Can they not 
give a voluntary discharge of a mortgage without 
clothing themselves with the office of an executor or 
administrator under the judicial authority of this 
State? And is not the policy of the law sufficiently 
auswered when our courts refuse to lend their assist- 
ance to any authority not derived from our own laws 
touching the administration and distribution of as- 
sets? If the parties can transact their own business 
according to their own agreement without asking the 
aid of our courts, why may they not lawfully do it? 
* * * The bond was in Vermont and owned there, 
and was assets to be distributed there under the proper 
jurisdiction of the courts, the land here was held only 
by way of mortgage for the payment of the bond, and 
was but an incident to the bond. Ifa creditor of H. 
had sued out letters of administration in this State he 
would have had nothing toadminister. He could not 
have touched the mortgaged premises, for they be- 
longed to the plaintiff; and he could not have enforced 
the lien and collected the money due upon the bond, 
for that power was a right attached exclusively tothe 
lawful possessor of the bond, who was in this instance 
the foreign administrator, and who was responsible 
there, and not here, for the dueand faithful adminis- 
tration of the assets.”’ 

In Wilkins v. Ellett, when the case came before the 
Supreme Court the second time (108 U. S. 256), it ap- 
peared that the debt was paidin the domicile of the 
decedent, Tennessee. to an administrator who had 
been appointed in Alabama, and yet the court held 
the payment good as against an administrator subse- 
quently appointed in Tennessee, although made by a 
debtor of the State in which the decedent was domi- 
ciled at the time of his death, there being no adminis- 
tration in that State at that time, and no creditors, 
legatees or next of kin therein. This decision upholds 
a payment made by a debtor to a foreign ancillary ad- 
ministrator, though a domiciliary administrator is 
subsequently appointed in the State in which the 
debtor lives, and makes the payment. 

But in Klein v. French, 57 Miss. 662, the court made 
a distinction between payment to domiciliary and 
payment to anvillary representatives, holding that 
while payment to the former is always good if there is 
no representative at the time in the debtor’s State, yet 
that payment to the latter is good only where the 
debtor lives in the same State. To same effect is 
Hatchett v. Berney, 65 Ala. 40. 

There are cases in which a foreign administrator or 
executor can sue in his own name in another State. But 
in all these cases it wiJl be seen that he sues, not in his 
representative capacity. but individually. After hav- 
ing recovered a judgment in his own jurisdiction ona 
claim in favor of the estate, he may sue on the judg- 
ment in any other jurisdiction whatsoever, without 
taking put letters there. Wilkin v. Ellett, 108 U. S. 
256; Nichols v. Smith,? Hun; Talmage v. Chapel, 16 
Mass. 69; Biddle v. Wilkins, 1 Pet. 688; Bright v. Cur- 
rie, 5 Gandf. 437; Lawrence v. Lawrence,;3 Barb. Ch. 
74; Rucks v. Taylor, 49 Miss. 552. 

The reason for the rule is very clearly stated in Tal- 
mage v. Chapel: ‘“‘The debt was due to him” (the 
plaintiff and administrator, who had recovered the 
judgment in the State in which he was appointed) “‘he 
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being answerable for it to the estate of the intestat® 
An administrator here could not maintain an action 
upon this judgment, not being privy to it. Norcould 
he maintain au action on the original contract, for the 
defendants might plead in bar the judgment recov- 
ered against them in New York. The debt sued for is 
in truth due to the plaintiff in his personal capacity. 
For he makes himself accountable for it by bringing 
his action, and he may well declare that the debt is 
due to himself.” 

So where a note held by the decedent is payable to 
bearer, the foreign executor or administrator may sue 
on it in any State without taking out letters there. 
Robinson v. Crandall, 9 Wend. 425; Barrett v. Barrett, 
8 Greenl. 353; Wilkins v. Ellett, 108 U. 8. 256; Story 
Confl. Laws, § 517; see also § 516; Klein v. French, 57 
Miss. 662. 

The reason for this rule is that when the note comes 
lawfully into his possession, by virtue of his authority 
as the personal representative of the decedent, he be- 
comes the bearer, and may sue on it in his individual 
name. The personal representative can sue in a for- 
eign jurisdiction on any cause of action in favor of the 
decedent which accrues subsequently to his death, as 
in such case he is not required to sue in his represen- 
tative capacity. Griswold v. Central Vermont, 20 
Blatchf. 212; Hall vy. Harrison, 21 Mo. 227; Rucks v. 
Taylor, 49 Miss. 552; Barton v. Higgins, 41 Md. 539. 

The judgment in one jurisdiction either in favor of 
or against an executor or administrator, there is no 
evidence in favor of or against an executor or admin- 
istrator in a foreign jurisdiction. Stacy v. Thrasher, 
6 How. (U. 8.) 44; McLean v. Meek, 18 id. 16; Low v. 
Bartlett, 8 Alien, 259; Woodruff v. Schultz, 49 Lowa, 
430; Price v. Mace, 47 Wis. 23; Hatchett v. Berney, 55 
Ala. 40. 

The administration in the State in which the dece- 
dent was domiciled at the time of his death is the 
domiciliary administration; every other administra- 
tion is ancillary. Dawes v. Head, 3 Pick. 141; Stevens 
v. Gaylord, 11 Mass. 256; Williams v. Williams, 5 Md. 
467; Clark v. Clement, 33 N. H. 563; Parsons v. Ly- 
man, 20 N. ¥. 103, 122; Jn re Hughes, 95 id.55; Harvey 
v. Richurds, 1 Mason, 480; Despard v. Churchill, 53 N. 
Y. 192; Story Confl. Laws, § 518. 

After the creditors who are residents of the State in 
which ancillary administration has been granted are 
paid in full, or their proportionate share in case the 
estate is insolvent, whether the courts of the State of 
ancillary administration will in every case direct that 
the balance of the estate be remitted to the domicili- 
ary representative is doubtful. This is the usual 
course pursued, but the-general trend of authority is 
toward the very reasonable doctrine that the disposi- 
tion of the balance, so far as its remission to another 
jurisdiction is concerned, restsin the discretion of the 
tribunals of the State in which the ancillary adminis- 
tration has been granted. Jarsons v. Lyman, 20 N. Y. 
103, 125; Dawes v. Head, 3 Pick. 128; Despard v. 
Churchill, 53 N. Y. 192; In re Hughes, 9 id. 55; Har- 
vey v. Richards, 1 Mason, 380; Guier v. O’ Daniel, 1 
Birney, 349, note. 

This doctrine enables the State to protect not merely 
the rights of its resident creditors of the estate, but 
also legatees and next of kin who are domiciled 
within it. 

In Harvey v. Richards the testator had died in Cal- 
cutta, leaving a will which was proved there, and let- 
ters were there issued to the executors. Subsequently 
administration withthe will annexed was taken out 
in Massachusetts. The bill was filed in the Circuit 
Court of the United States for distribution of the 
property in Massachusetts among the next of kin who 
were all residents of that State, the property in Massa- 
chusetts not having been disposed of by the will. The 








court decreed distribution, refusing to direct the fund 


to be remitted to the domiciliary executor at Calcutta, 
holding that it is a matter of judicial discretion 
whether the ancillary representative shall be ordered 
to turn over the balance of the estate after paying 
creditors to the domiciliary representative. 

In Parsons v. Lyman the court adopted this doc- 
trine of Judge Story’s, saying: “I have come toa 
conclusion in accordance with the views of Judge 
Story, that whether the funds realized here after the 
payment of domestic debts ought to be left in the 
hands of an executor appointed by the Probate Court 
of the testator’s domicile in a sister State, to be fully 
administered under the order of that court, should de- 
pend upon the special circumstances of each case.” 

In Despard v. Churchill the doctrine is reaffirmed : 
“And the better rule is that whether the courts of one 
State are to deem distribution of the assets collected 
in it under auxiliary letters granted by them or remit 
the disposition thereof to the courts of the testator’s 
domicile is not a question of jurisdiction, but of judi- 
cial discretion‘under the circumstances of the particu- 
lar case.”’ 

In this case, as in Parsons v."Lyman, a remission of 
the funds was ordered. It appears that certain be- 
quests in the will which were void under the laws of 
New York were valid under the laws of California, the 
testator’s domicile. The next ofkin claimed the 
property in New York to the extent of these void be- 
quests. They were residents of New York, and 
claimed distribution in that State; but the court was 
compelled to remit the funds to the domiciliary exec- 
utors in California for the following reasons, which are 
very tersely and clearly expressed by Judge Folger, 
writing the opinion in that case: “As has been stated, 
the courts of this State may not directly aid in carry- 
ing out here a bequest which is in violation of its stat- 
ute law and contrary to a policy of which it is tena- 
cious. And yet they may not hold the bequest void 
when it is valid by the law of the State by which the 
disposition of the property is to be governed. The one 
would be to transgress the written law of this State; 
the other would be to disregard an unwritten rule of 
law, wellsettled and of extensive and frequent appli- 
cation.”’ 

But the court held that certain bequests to parties 
living in the Atlantic States, and which were valid, 
should be paid by the New York executors out of the 
funds in their hands in that State. To this extent re- 
mission of the New York property to the domiciliary 
executors was not decreed. 

In Guier v.O’ Daniel the Pennsylvania court distrib- 
uted property of an intestate domiciled in Delaware 
without directing it to be sent to the representatives 
in the latter State. 

In re Hughes the rule is thus siated: ‘‘ Where there 
are two administrators of a single estate, one in the 
place of the domicile of the testator or intestate, and 
the other in a foreign jurisdictiou, whether the courts 
af the latter will decree distribution of the assets col- 
lected under the ancillary administration or remit 
them to the jurisdiction of the domicile is not a ques- 
tion of jurisdiction, but of judicial discretion depend- 
ing upon the circumstances of the particular case.’’ 
The court in this case reversed the decision of the sur- 
rogate and the General Term of the Supreme Court, 
and refused to order the funds in the State of New 
York to be paid over to the administrator of Pennsyl- 
vania, in which State the intestate was domiciled at 
the time of his death, but directed the distribution 
among the next of kinin New York. The decision 
was clearly right. There were no creditors or other 
persons interested in the estate in Penusylvania. 
There was absolutely no reason for remitting the funds 
to the domiciliary administrator in Pennsylvania, and 
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the law regulating distribution among the next of kin 
was the same in both States. The court very truly 
said: ‘‘The only difference between a distribution 
here and a remission of the fund to Pennsylvania for 
distribution there is that in the latter case the fund 
would be subjected to double commissions. It would 
‘be an idle show of courtesy’ under these circum- 
stances to remit the fund to the foreign jurisdiction 
when the only effect would be to deplete it by unnec- 
nssary charges and expenses to the prejudice of all the 
parties beneficially interested.” 

In Massachusetts it would seem that a different doc- 
trine obtains. Richards v. Dutch, 8 Mass. 506; Dawes 
v. Boylston, 9 id. 337. In the first case the court said 
of an ancillary administrator with regard to his ac- 
countability for assets in his State: ‘‘ The administra- 
tor may be held to pay debts due to creditors here if 
any such are claimed of him; but legatees, who claim 
only from the bounty of the testator must resort to 
courts of the testator where the will was originally 
proved, and by the laws of which his effects were to 
be distributed.”’ 

In the other case the action was on the bond of an 
ancillary administrator, whose decedent died domi- 
ciled in England, and was prosecuted for the benefit of 
the town of Boston as residuary legatee under the will 
of the decedent, whose name was Thomas Boylston. 
It was claimed that the bond was forfeited because it 
was the duty of the ancillary administrator to pay not 
only debts, but legacies also, which were payable to 
residents of the jurisdiction in which the ancillary 
representative was appointed. Although the residu- 
ary legatee was a municipal corporation of that State, 
the court decided that the administrator was justified 
in remitting the balance of the assets after payment of 
debts to the domiciliary representative in England. 
The court said: “ The rights of legatees, especially of 
residuary legatees, as well as the next of kin in the 
case of intestacy, depend upon the laws of the country 
where the deceased had his home and domicile from 
whom the bequest or succession is claimed, and for 
that purpose all the choses in action and personal ef- 
fects are to be deemed local, and to be there accounted 
for and finally administered wherever collected or ac- 
cruing to the executors or administrators. The ad- 
ministration granted within this State has been justly 
styled ancillary in respect to the administration in 
the Prerogative Court. The defendant has an au- 
thority to collect and pay debts, and is liable for the 
contracts and debts of the testator recoverable, and 
which may be enforced within this jurisdiction, but 
he is not liable in the Court of Probate upon any par- 
tial account to be there rendered and adjusted, toa 
decree either of payment or of distribution, whether 
for a legacy or to one claiming by a supposed succes- 
sion of the decedent’s effects.’’ 

These cases however cannot be considered as settling 
the law in Massachusetts against the doctrine that the 
question of remission is one of judicial discretion, and 
in Dawes v. Head, 3 Pick. 128, the court said that pos- 
sibly the assets collected under the ancillary adminis- 
tration might be directed to be paid to legatees living 
in the jurisdiction of such administration unless the 
circumstances of the case should require the funds to 
be sent to the jurisdiction of domiciliary administra- 
tion. 

The question however is important in only this re- 
pect: If the courts of the ancillary administration or- 
der the funds remitted, legatees and next of kin must 
enforce their claims in a foreign jurisdiction. But 
whatever form they are compelled to resort to, all the 
authorities agree that the law of the domicile of the 
decedent controls the distribution to next of kin and 
the validity al all legacies. Whenever courts have di- 
rected the ancillary representative to disburse the 





money in the State in which he was appointed, next of 
kin and legatees have received the same measure of 
justice that would have been accorded them in the 
State where the decedent resided at the time of his 
death. Whitehurst v. Whitehurst, 6 Va. L. J. 54; 
Guier v. O’ Daniel, 1 Binney, 349, note; In re Hughes, 
95 N. Y. 55, 60, 63; Harvey v.” Richards, 1 Mason, 380; 
Dawes y. Head, 3 Pick. 130; Despard v. Churchill, 53 
N. Y. 192; Parsons v. Lyman, 10id. 103; 2 Kent Com. 
429, 430. 

In view of this well-settled rule that the laws of the 
decedent’s domicile will be regarded and followed in 
the disbursement of ancillary assets in the State where 
they are located, the doctrine which refuses to remit 
these assets to another jurisdiction for distribution in 
all cases is certainly a very just and reasonable one. 
Cases may arise where it will be necessary or wise to 
so remit them, but in many instances it will be found 
to be for the better interests of allto decree distribu- 
tion of ancillary assets where they ure found. 

Suppose the decedent is insolvent at the time of his 
death, and he has assets and creditors in two or more 
jurisdictions, and the assets in one State will pay the 
creditors there in full, or a larger percentage than the 
assets in the other State will pay the creditors there, 
what will the courts of the State of which the fortu- 
nate creditors are citizens decree with regard to the 
application of a/l the assets there to the payment of 
the resident creditors? If the jurisdiction in which 
the fortunate creditors reside is the State in which an- 
cillary administration has been granted, all the decis- 
ions and dicta on the subject support this doctrine, 
that the resident creditors shall be paid out of the local 
assets only their proportionate share, having regard to 
all the assets, wherever situated, and all the creditors 
in both jurisdictions, and the balance will be remitted 
to the State in which domiciliary administration has 
been granted. Accordingly if the estate in the State 
of ancillary administration will pay eighty cents on 
a dollar to the creditors there, and the estate in the 
State of domiciliary administration will pay only ten 
cents on a dollar to the resident creditors of that State, 
and the whole estate will pay all creditors fifty cents 
on a dollar, the courts of the former State will direct 
the balance remaining after paying the resident cred- 
itors fifty cents on a dollar, to be remitted to the dom- 
iciliary administrator. Topman v. Chapman, 1 Const. 
S. C. 292; Dawes v. Head, 3 Pick. 128, 143-148; Davis 
v. Estey, 8 id. 475; Fox v. Carr, 16 Hun, 434, 440; Fay 
v. Haven, 3 Metc. 109,114; 2 Kent Com. 434, Law- 
rence v. Elmendorf, 5 Barb. 73, 75; Northland v. Wise- 
man, 3 Penn. 185; Miller’s Estate, 3 Rawle, 312. 

The leading case is Dawes v. Head. The opinion of 
Parker, C. J., on this point is most able and convinc- 
ing. It is true that what was said by the distin- 
guished jurist on the subject was obiter; but no one 
can read his exhaustive argument without being im- 
pressed with the soundness of the doctrine which he 
there enunciates. He says: ‘‘In relation to the effects 
found within our jurisdiction, and collected by the aid 
of our laws, a regard to the rights and interests of our 
citizens require that those effects should be made an- 
swerable for debts due to them in just proportion to 
the whole estate of the deceased, and all the claims upon 
it, whatever they may be.” * * * ‘“ Wecannot think 
however that in any civilized country advantage ought 
to be taken of the accidental circumstance of property 
being found within its territory which may be reduced 
to possession by the aid of its courts and laws to se- 
quester the whole forthe use of its own subjects or 
citizens where it shall be known that all the estate and 
effects of the deceased are insufficient to pay his just 
debts. Such a doctrine would be derogatory to the 
character of any government. Under the English bank- 
rupt system, foreigners as well as subjects may prove 
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their debtsand share in the distribution. It was so 
under the bankrupt law while that was in force, and 
no reason can be suggested why so honest and just a 
principle should not be applied in the case of insolvent 
estates of deceased persons. It is always practiced 
upon in regard to persons dying withia one jurisdic- 
tion having had their domicile here, that is, creditors 
of all countries have the same rights as our own citi- 
zens to file their claims and share in the distribution- 
There cannot be then a right in any one or more of our 
citizens who may happen to be creditors to seize the 
whole of the effects which may be found here or claim an 
appropriation of them to the payment of their debts in 
exclusion of foreign creditors. It is said this isno more 
than what may be done by virtue of our attachment 
law in regard to the property of a living debtor who is 
insolvent. But the justness of that law is very ques- 
tionable, and its application ought not to be extended 
to cases by analogy, which do not come within its ex- 
press provisions. What then isto be done with the 
effects collected here belonging to an insolvent estate 
in a foreign country? Shall they be sent home in order 
to be appropriated according to the laws of that coun- 
try? This would often work great injustice and 
always great inconvenience to our citizens whose debts 
might not be large enough to bear the expenses of 
proving and collecting them abroad, and in countries 
where there is no provision for an equal distribution 
the pursuit of them might be wholly fruitless. As in 
Great Britain, our citizens whose debts would gene- 
rally be upon simple contract,such as bills of exchange, 
promissory notes, accounts, etc., would be postponed 
to creditors by judgment, bond, etc., and even to 
other debts upon simple contract which might be pre- 
ferred by the executor or administrator. It would 
seem too great a stretch of courtesy to require the ef- 
fects to be sent home and our citizens pursue them 
under such disadvantages. What then shall be done 
toavoid on the one hand the injustice of taking the 
whole fund for the use of our citizens to the prejudice of 
foreigners when the estate is insolvent, and on the 
other the equal injustice and greater inconvenience of 
compelling our own citizens to seek satisfaction of 
their debts in distant countries? 

“ The proper course would undoubtedly be to retain the 
funds here for a pro rata distribution according to the 
laws of our State among the citizens thereof, having re- 
gard to all the assets either in the hands of the principal 
administrator or of the administrator here, and having 
regard also to the whole of the debts which by the laws of 
either country are payable out of those assets disregard- 
ing any fanciful preference which may be given to one 
species of debts over another, considering the funds here 
as applicable to the payment of the just proportion due 
to our own citizens; and if there be any residue it should 
be remitted to the principal administrator to be dealt 
with according to the laws of his own country, the sub- 
jects of that country if there be any injustice or inequal- 
ity in the payment or distribution being bound to submit 
to its laws. The only objection which can be made to 
this mode of adjusting an ancillary administration 
upon an insolvent estate is the difficulty and delay of 
executing it. The difficulty would not be greater than 
in settling many other complicated affairs where 
many persons have interests of different kinds in the 
same funds. The powers of a court of chancery are 
competent to embrace and settle all cases of that na- 
ture, even if the powers of our Court of Probate are 
not sufficiently extensive; which however is not cer- 
tain. The administrator here should be held to show 
the condition of the estate abroad the smount of 
property subject to debts, and the amount of debts 
and a distribution could be made upon perfectly fair 
and equitable principles. The delay would undoubt- 


¢ 








edly be considerable, but this would not be so great an 
evil as either sending our citizens abroad upon a for- 
lorn hope to seek for the fragments of an insolvent 
estate, or paying the whole of their debts out of the 
property without regard to the claims of foreign cred- 
itors. Andif the Probate Court has not sufficient 
power to make such an equitable adjustment, a bill in 
equity, in which the administrator here should be the 
principal respondent would probably produce the de- 
sired result as their time and opportunity could be 
given to make known the whole condition of the es- 
tate, and all persons interested might be heard before 
any finaldecree. In the meantime the administrator 
could be restrained from remitting the funds until 
such decree should be passed.”’ Itis unnecessary to 
make any apology for quoting so largely from an 
opinion so exhaustive and convincing upon a point so 
important. 

In Davis v. Esler, 8 Pick. 475, the court adopted the 
doctrine so ably supported by Parker, C. J., and de- 
cided that the resident creditors were entitled to only 
their pro rata share, and that the balance must be re- 
mitted to the domiciliary representative. While it is 
the rule that all foreign creditors may come into the 
State of the decedent’s domicile to collect their claims, 
yet no creditor of that State can enforce his claim 
against assets in the hands of an ancillary administra- 
tor. Such administrator,after paying resident credit- 
ors, must remit the balance of the funds to the domi- 
ciliary representative, and the creditor of that State 
must enforce hiscluim there. Burry’s Appeal, 88 Penn. 
St. 131. 

The reason for thisdoctrine is very plain. Were 
such creditor allowed to collect his claim in the foreign 
State he might thus secure an unlawful preference or 
more than his pro rata share. 

So careful are the courts to maintain the integrity of 
the principle that the property of a decedent within 
any jurisdiction is subject to the claims of citizens of 
that jurisdiction, that the courts hold that if such 
property is fraudulently or wrongfully removed the 
courts of the State where it is found must order it to 
be returned to its original sifus, there to be disposed 
of by the tribunals of that jurisdiction. 

Inve Hughes, 95 N. Y. 55, 62. In this case it ap- 
peared that the administrator, who was afterward ap- 
pointed in New York,went to Pennsylvania,the domi- 
cile of the decedent,and took the assets he found there 
into his possession and brought them to New York. 
The court said: ‘*The removal by the appellant of 
the assets from Pennsylvania was illegal. The juris- 
diction overthe assets of an intestate is local, and 
upon his death their care devolves of necessity upon 
the sovereignty of the country where they may be 
until alegal representative of the intestate is ap- 
pointed who shall be entitled to their custody. Heirs 
of Porter v. Heydock, 6 Vt. 374. The right of the do- 
mestic sovereignty over vacant assets pending the ap- 
pointment of an administrator, besides being founded 
upon necessity, arises also from the general duty of the 
State to guard the interests of domestic creditors and 
claimants. Where assets so situated have been illeg- 
ally removed from the jurisdiction of the domicile to 
the prejudice of domestic creditors or others interested 
in the estate, it would, we conceive, be the plain duty 
of the courts in another jurisdiction, where they were 
found, to direct their return to the jurisdiction of the 
domicile. This course would be alike demanded by a 
sense of justice and the comity of States. A removal 
under such circumstances would rightly be considered 
an act of usurpation to which courts would not lend 
their sanction.”’ But the court decided that it would 
not direct the property to be remanded to Pennsyl- 
vania, as there were no creditors or other interested 
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parties there, and all persons interested in the estate 
desired a distribution in the State of New York by 
the administrator there. 

It would seem to follow logically from this case that 
where a representative collects a simple contract 
claim of the decedent from a foreign debtor, he may 
be required to turn over the sum collected to the rep- 
resentative of the domicile of the debtor. Such debt, 
as we have already seen (when not evidenced by any 
writing), has its situs in the jurisdiction in which the 
debtor resides. Collection of such debt by a foreign 
representative is therefore a removal of assets from 
that jurisdiction,and under the authority of the above 
case the assets so removed must be returned. But see 
Fox vy. Carr, 16 Hun, 434. In this case it was held that 
the removal of the debtor from North Carolina, the 
domicile of the decedent, to NewYork, made the debt 
assets in New York for which the administrator there 
could sue, although the debtor was there only tempo- 
rarily and was still a citizen of North Carolina. Noth- 
ing was said regarding the obligation of the adminis- 
trator to remit the whole sum collected to the domi- 
ciliary administrator. On the contrary the court 
said: “If there are creditors here it will probably be 
his duty to apply the assets in his hands to their pay- 
ment, but that will work no injustice to foreign cred- 
itors.’’ 

It is ageneral rule that an administrator is not 
chargeable with assetsin aforeign jurisdiction. Sher- 
manv. Page, 85 N.Y. 123; Selectmen of Boston v. 
Boylston, 2 Mass. 384; Hedenburg v. Fledenburg, 46 
Conn. 30; Fay v. Haven, 3 Mete. 109. 

It has been held that he must include such property 
in his inventory in the State where he was appointed. 
Estate of Butler, 38 N. Y.397. But this case does not 
hold that the administrator is bound to account tor 
such assets. See Sherman v. fuge, 85 N. Y. 123, 
129. 

In Schultz v. Pulver, 11 Wend. 363, it was held that 
it is the duty to take reasonable-measures for collect- 
ing a debt due the decedent from a non-resident 
debtor, and was responsible for his failure so to do. 
But in that case there was no administrator in the 
foreign State. But he is not liable if he is unable to 
collect the debt after reasonable diligence, and he may 
even be allowed the money necessarily expended in 
good faith in his efforts to make such collection. Bow- 
man v. Carr, 5 Lea (Tenn.), 571. 

In Selectmen of Boston v. Boylston, 2 Mass. 384, the 
administrator, who was appointed in Massachusetts 
was sought to be madeaccountable for all assets which 
had come into his hands in England, the domicile of 
the decedent, the administrator having also been ap- 
pointed in England. The court very properly held 
that he was bound to account for only the Massachu- 
setts assets. 

In Sherman v. Page, 85 N. Y. 123, the testator died 
in New York leaving property there and in Michigan, 
and appointing by his will different executors to exe- 
cute his will in the two States. P. was appointed ex- 
ecutor in New York, and G. and J. in Michigan. Cer- 
tain residents of New York were named as legatees, 
and their bequests were directed to be first paid. P. 
used all of the New York assets in paying debts, leav- 
ing nothing for the legatees there. The court held 
that he was not accountable to them for any property 
in Michigan; but that the legatees themselves must 
enforce their claims in Michigan, and that they could 
use the name of the New York executor there if neces- 
sary, and thatif he refused to allow his name to be 
used, the surrogate could compel him to do so upon 
his being indemnified. 

There are authorities which hold that a foreign ex- 
ecutor or administrator who comes into a State in 
which hehas not been appointed, bringing with him 








assets collected in such foreign jurisdiction, may be 
held liable to creditors in the State to which he comes 
to the extent of such assets. Campbell v. Tracey, 7 
Cow. 64; Evans v. Tatam, 9 Serg. & Rawle, 252, 259; 
Bryan v. McGee, 2 Wash. Cir. 3387; Swearingen’s Ezars. 
v. Pendleton’s Exrs, 4 Serg. & Rawle, 389, 392. 

But these cases are disapproved by Story in his 
Conflict of Laws ($5145), and the New York and 
other cases are disapproved in Judy v. Kelley, 11 Ill. 
211; 8. C., 50 Am Dec. 455. The two cases from Penn- 
sylvania are overruled in Magraw v. Irwin, 87 Penn. 
St. 139. 

In Hedenburgh v. Hedenburgh, 46 Conn. 30, the for- 
eign executor was held not to be liable as to foreign 
assets, but the court said, that the rule was different 
with respect to domestic assets; that the foreign ex- 
ecutor must account for the latter to resident credit- 
ors. Judge Story approves this doctrine as to liabil- 
ity for domestic assets. Hesays: ‘In the first place 
let us suppose that an executor or administrator 
should go into a foreign country, and without there 
taking out new letters of administration should there 
collect property, effects and debts of his testator or 
intestate found or due there, the question might arise 
whether he would not thereby to the extent of his re- 
ceipt and collection of such assets be liable to be sued 
in the courts of that country by any creditor there. 
Upon general principles it would seem that he would 
so be liable.’’ § 514. Cases may arise where it would be 
necessary for courts to entertain jurisdiction over for- 
eign executors and administrators to prevent a failure 
of justice. Such was the case of McNamara v. Dwuer, 
7 Paige, 259, already referred to. Where the repre- 
sentative is seeking to defraud those interested in the 
estate by going into a foreign State the courts of that 
State should compel him to account for the funds in 
his hand, as trustee to those entitled to them. Ses 
also Brown v. Knapp, 17 Hun, 160; Alger v. Alger, 31 
id. 471. 

In Parsons v. Lyman, 20 N. Y. 103, 115, the court 
held that an executor of a decedent who died in Con- 
necticut, having collected in New York a debt due the 
decedent from aresident of New York before taking 
out letters in New York, is bound to account for the 
money in Connecticut, and that he cannot be com- 
pelled to account for the same in New York on his 
being subsequently appointed in New York to admin- 
ister the estate there. But there was no occasion for 
his accounting in New York for the money, because 
asthe court said: ‘“‘When the moneys were paid, 
and for many years afterward,there was no person re- 
siding in New York who had even the smallest inter- 
ast in them.” 

In Whitehurst v. Whitehurst, 6 Virg. Law J. 54, it ap- 
peared that the decedent died in North Carolina; the 
same person was appointed in that State and in Vir- 
ginia; he collected assets of the estate in Pennsyl- 
vania, Maryland and North Carolina, and brought 
them all to Virginia. Held, that the administrator 
was bound to account in the latter State for the whole 
estate wherever collected, although it was not all col- 
lected in the decedent’s domicile. 

That a testator may appoint different executors in 
different States is well settled, and neither executor 
can control the property in the State in which the tes- 
tator has appointed another executor. Sherman v. 
Page, 85 N. Y. 123, 128; Despard v. Churchill, 53 id. 192; 
Hartneit v. Wandell, 60 id. 346, 351; Sherman v. Page, 
21 Hun, 59. 

In McCabe v. Lewis, 75 Mo. 296, 307, it was decided 
that the public administrator of Missouri could not 
maintain an action against an administratrix in Lou- 
isiana, who it was alleged had fraudulently converted 
part of the assets of the estate to her own use and 
brought them to Missouri, having rendered an account 
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and made a final settlement in Louisiana; that the 
action must be brought by creditors and distribu- 
tees. 

In McCord v. Thompson, 92 Ind. 565, it appeared that 
the intestate was domiciled in Illinois. His admin- 
istrator sold property of the intestate there toa citi- 
zen of Indiana who gave note therefor payable in the 
latter State at a bank. The note was leftin the bank 
for collection. On demand the maker paid it to the 
administrator appointed in Indiana. The action was 
brought by the Illinois administrator on the note, and 
the foregoing facts were held not to constitute any 
defense, the court deciding that the payment to the 
Indiana administrator was unauthorized. Suppose 
the estate is insolvent and there are administrators in 
two different jurisdictions and assets in both, and in 
each there is a different law regulating preferences in 
the payment of a decedent’s debts, what doctrine 
should govern the distribution of the assets in the 
State of the ancillary administration? There is no 
adjudication on this point; but the opinion of the 
writer is that the courts of the State of ancillary ad- 
ministration should consider all the assets in both 
States as being in that State, and all the creditors as 
being domestic creditors, and then determine the 
pro rata share of the resident creditors and remit the 
balance. To illustrate: Suppose the total assets in 
both States were $10,000, and the debts in the State of 
ancillary administration $5,000, aud that half of the 
assets were there. Now if the debts in the State of 
the decedent's domicile were $15,000, the creditors in 
the State of ancillary administration would be en- 
titled to twenty-five per cent of the assets there or 
$1,250 of the $5,000, and the balance would have to be 
remitted. But suppose that under the laws of the 
State of ancillary administration, judgments were en- 
titled to preference, and that $1,000 of the $5,000 of 
debts there were judgment debts; and $9,000 of the 
debts in the other,State were judgment debts. The 
court of the State of ancillary administration would 
treat the foreign judgment creditors the same as do- 
mestic judgment creditors for the purpose of ascer- 
taining the rights of the resident creditors, and it 
would thus appear that the resident judgment credit- 
ors must be paid in full, and the balance, to-wit, $4,000, 
would be remitted to the other State, and the balance 
of the resident creditors would receive nothing. This 
doctrine is in accord with the principles embodied in 
the opinion of Parker, C. J., in Dawes v. IIead. In 
that case he declared that as no preferences were or- 
dained by the statutes of Massachusetts, the court in 
fixing the proportionate share of the resident credit- 
ors should consider all the creditors in that and in the 
foreign jurisdiction where preferences were mude by 
law, as entitled to share equally “disregarding any 
fanciful preference which may be given to one species 
of debts over another.’’ The principle which lies at 
the foundation of the whole opinion in that case is 
that non-resident creditors, when the share of resi- 
dent creditors is to be ascertained, are to be consid- 
ered for all purposes the same as domestic creditors. 
It follows inevitably as corollary of this principle that 
the foreign creditors are to be regarded as entitled to 
thesame preferences as domestic creditors in fixing 
the pro rata of domestic creditors, and that if there 
would not be more than enough to pay the preferred 
debts, foreign and domestic, in full,the preferred cred- 
itors who are residents are to be first paid and the 
balance remitted to the domiciliary administrator or 
executor, even though some of the domestic creditors 
receive nothing, and the assets remitted are amply 
sufficient to pay them in full. Ifthe law ef preference 
in the State of the decedent’s domicile prescribes a 
different rule of distribution, the creditors then will 
have to submit to it. 





Where an ancillary administrator sells real property 
to pay debts the cases all agree that the proceeds of 
the sale are to be accounted for and distributed in the 
jurisdiction in which the property was situated. Pecl 
v. Mead, 2 Wend. 471; Hooker v. Olmstead, 6 Pick. 481; 
Goodwin v. Jones, 3 Mass. 514, 519, 520; Lawrence v. 
Elmendorf, 5 Barb. 73; Story Confl. Laws, § 523. 

In Lawrence v. Elmendorf, the court held that while 
the distribution of the proceeds should be made under 
the laws of the State where the property was located, 
yet that it should be so made as to produce equality 
among all creditors in all jurisdictions. The decision 
was that creditors who had received a dividend on 
their claims in New Jersey were not entitled to any 
share of the proceeds of the sale of real property in 
New York until other creditors who had not been 
paid any thing should receive the same dividend on 
their claims, and that the balance, if any, should be 
distributed pro rata. The court thus states the broad 
doctrine which should control in all cases of conflict- 
ing administration: “ [think the true principle which 
should govern in all cases of double administration is 
as it was stated to be by the plaintiff's counsel upon the 
argument, so to marshal the different funds under ad- 
ministration as to produce equality among all credit- 
ors whether foreign or domestic.”’ 

The question of preference isin all cases to be de- 
termined by the law of the actual location of the prop- 
erty, and not by the law of the decedent’s domicile or 
of the residence of the creditor. Story Confl. Laws, 
§ 524; Holmes v. Remsen, 20 Johns. 265; 2 Kent. Com. 
432; McElmoyle v. Cohen, 13 Pet. 312; Olivier vy. 
Townes, 14 Martin, 95, 99. 

If therefore the law of the jurisdiction of ancillary 
administration prefers certain classes of debts which 
in the State of the decedent’s domicile are not en- 
titled to preference, the resident creditors of the for- 
mer jurisidiction are controlled by such law, but non- 
resident creditors, whether livingin the State of the 
decedent's domicile or elsewhere, are not affected by 
it directly, because they must resort to the assets in 
the hands of the domiciliary administrator (Barry’s 
Appeal, 88 Penn. St 131), and allassets in his hands 
are payable to creditors according to the laws of the 
State in which he was appointed. 

In Denny v. Faulkner, 22 Kans. 89, the court de- 
cided that it would ex comitute recognize the title of 
an administrator appointed in Nebraska of an intes- 
tate who was domiciled there at the time of his Ceath 
where the administrator had come into Karisas and 
had there taken peaceable possession of property of 
the decedent located there, there being no creditors 
or next of kin or ancillary administration in that 
State. 

There isa dictum in Jn re Hughes, 95 N. Y. 55, to 
the effect that where the domiciliary administrator is 
seeking to have assets in another State turned over to 
him, he must show that there are creditors in his ju- 
risdiction whose claims are unpaid, if there are no next 
of kin or legatees there. The burden is on him to es- 
tablish the existence of such creditors. On such ap- 
plication debts in the decedent's domicile will not be 
presumed. The court said: ‘‘Under these circum- 
stances we think it was incumbent on the foreign ad- 
ministrator to show that there were unpaid debts of 
the estate in Pennsylvania, requiring that the fund 
should be remitted, and that in the absence of such 
proof it must be presumed that there were none.” 

Andin Harvey v. Richards, 1 Mason, 380, Judge 
Story says: ‘If the foreign executor chooses to lies 


by and refuses to render any account of the foreign 
fund in his hands so far as to enable the court here to 
ascertain whether the fund is wanted abroad for the 
payment of debts or legacies or not, he has no right to 
complain if the court refused to remit the assets and 
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distributes them among those who may legally claim 
them.” 

On this subject of foreign administrators and ex- 
ecutors see also, in addition to the cases already cited, 
Jennison vy. Hapgood, 10 Pick. 77; Emery v. Batchel- 
der, 132 Mass. 452; Fellows v. Lewis, 65 Ala. 343; Taylor 
v. Pennsylvania, etc., 78 Ky. 348; Zerrill v. Crane, 55 
Tex. 81; Johnson v. Jackson, 56 Ga. 326; Barton v. 
Higgins, 41 Md. 539. 





Guy C. H. Cor iss. 
PouGcuKkeepsiE£, N. Y. 
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NEGLIGENCE—CHILDREN IN PUBLIC STREET. 


MASSACHUSETTS SUPREME JUDICIAL COURT. 
JULY 3, 1886. 
Couuins v. SoutH Boston R. Co. 


The driver of a horse car is required to manage his car with 


reference to all the risks that may reasonably be expected , 


including the risks arising from the heedlessness and in- 
discretion of children. 

The degree of care which the law requires of a child old 
enough to be intrusted alone ina dangerous place, or as 
the custodian of a younger child, is that which may rea- 
sonably be expected of children of his age, or which chil- 
dren of his age ordinarily exercise. 


CTION of tort for personal injuries brougbt by 
Patrick Collins, the father and next friend of 
Daniel Edward Collins, against the South Boston 
Railroad Company, a corporation operating lines of 
street railway from Boston proper to City Point, in 
South Boston. The plaintiff, Daniel E. Collins, a boy 
four years and twenty-three days old, lived with his 
parents on Athens street, in South Boston, and on 
the afternoon of July 29, 1882, the day of the accident, 
left home in company with his sister, Nellie Collins, a 
girl eleven years of age, lacking a month and five days, 
to buy candy at astore in C street, on the other side 
of Broadway, from that on which the plaintiff lived. 
And while on their way home, crossing Broadway,the 
boy was knocked or fell down and was run over on 
the inward track of the defendant road in Broadway 
by one of the defendant's cars, coming from City 
Point and on its way to Boston, causing injuries to 
the boy, which made it necessary to amputate one 
arm near the shoulder, and the great toe of one foot. 
At the trial in the Superior Court, after the evidence 
was allin the defendant requested the court torule, 
that on all the evidence the plaintiff was not entitled 
to recover; that he had not shown duecare on the 
part of the boy, Daniel E. Collins, or of his custodian, 
or negligence on the part of the defendant. The 
jury returned a verdict for the plaintiff, and at the 
request of the defendant the case was reported to this 
court. 


H. EB. Bolles and G@. A. Sawyer, for'plaintiff. 


R. D. Smith and P. West, for defendant. 


Freip, J. We cannot say as matter of law that the 
parents of the plaintiff were negligent in permitting 
him to go upon the streets with his sister, who was 
then nearly eleven years old, or that the sister had not 
sufficient intelligence and discretion to be intrusted 
with the care of him. Mulligan v. Curtis, 100 Mass. 
512; Lynch v.Smith, 104 id.52; O’Connor v. Boston & 
Lowell R. Co., 135 id. 352. 

Neither can we say that there was not evidence for 
the jury of negligence on the part of the driver of the 
car. Commonwealth v. Metropolitan R. Co., 107 Mass. 
236. 
The driver of a horse car, in a street, where there 





are children, may well be required to manage his car 
with reference to all the risks that may reasonably be 
expected, and among them may be reckoned the risks 
arising from the heedlessness and indiscretion of chil- 
dren. All the evidence in favor of the defendant may 
be disregarded in considering the questions of law be- 
fore us, and the evidence of Nellie Collins is not ne- 
cessarily to be taken as true against the plaintiff, if 
there is other evidence in his favor, which contradicts 
it. 

It must be taken, on any view of the case, that the 
plaintiff ran across the track, in front of the horses, 
and was either hit by the off fore leg, or off hind leg of 
the off horse, or by the right-hand side of the dasher 
of the car, ar of the body of the car, and thus 
thrown down and under the car, and that he 
fell upon, or near the right-hand rail and was 
drawn under thecar. His sister left him just be- 
fore they reached the track on which thecar was 
crossing, and when the horses were dangerously near 
to them, and either ran across in front of the horses, 
or ran back, leaving him to run across alone, while she 
afterward followed him, going eitherin front or be- 
hind the car. 

It was said in Lynch v. Smith, supra, p. 57, that “ it 
does not necessarily follow, because a parent negli- 
gently suffers achild of tender age tocross a street, 
that therefore the child cannot recover. If the child, 
without being able to exercise any judgment in re- 
gard to the matter, yet does no act which prudence 
would forbid, and omits no act that prudence would 
dictate, there has been no negligence, which was di- 
rectly contributory to the injury.’’ But ifthe child 
does actin a manner which would be careless ina 
prudent person of mature years and ordinary intelli- 
gence, and the carelessness contributes to the injury, 
what is the test by which the conduct of the child is 
to be tried, in determining whether it has exercised 
due care? Courts have held that up toa certain age, 
not very accurately defined, it must be conclusively 
presumed that a child has not sufficient intelligence 
and discretion to exercise due care, under the circum- 
stances and in the place in which he is found, and that 
it is negligence on the part of the persons who have 
charge of him to permit himto go there unattended. 
If such a child has not acted as reasonable care would 
dictate, judged by the ordinary standards for adult 
persons, and this has contributed to the injury, and if 
the persons having the charge of such child have neg- 
ligently permitted him to go there alone, both these 
facts constitute negligence, which will prevent him 
from maintaining an action. Thereis also an age 
within which courts have held that one child is con- 
clusively presumed not to have sufficient intelligence 
and discretion to take charge of another, who is 
younger, and that it is negligence on the part of the 
parents or guardians of such children to permit them 
to go together to places of danger, and if they do, and 
the children do not use reasonable care and this has 
contributed to the injury, they cannot recover. Be- 
yond these ages, courts have left it to the jury to de- 
termine whether the parents or guardians were neg- 
ligent in permitting a child to go alone to a place of 
danger, or in permitting him to go there in charge of 
another child, and if it is found that they were negli- 
gent, then it has been left to the jury to determine 
whether the child or children reasonably exercised 
that degree of care of which they were capable, and 
it has been said that it isonly necessary for them “to 
exercise such capacity as they had.” 

The care which an adult person is bound to exercise 
is said to be the care which a person of ordinary intel- 
ligence and prudence must exercise, and it is deter- 
mined by the amount of intelligence which he actually 
possesses, unless he is non compos mentis, and asthe 
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law, asfuar as is practicable, endeavors to establish 
general rules of conduct, itis probable that the more 
accurate statement of the law forchildren is the one 
usually made, namely, that a child is to be held to the 
exercise of that degree of care which may reasonably 
be expected of children of his age, or which children 
of his age ordinarily exercise. The court, with more 
or less hesitation in what it deems plain cases, accord- 
ing to common experience, has declared that the acts 
or conduct of an adult, under the circumstances, con- 
stituted, as matter of law, contributory negligence, 
and the question arises whether the court can make 
the same declaration concerning the acts or conduct 
of a child of tender age, who yet is so old that they 
cannot say, as matter of law, that he has not sufficient 
discretion to be permitted to act on his own judg- 
ment. We think it has been in effect decided that the 
same general principles govern courts in either case, 
although the degrees of care required are differ- 
ent. See Mattey v. Whittier Machine Co., 140 Mass. 
337. 

The plaintiff was six years and seven months old at 
the time of the accident, and the opinion implies that 
there might be cases in which the court would hold, as 
matter of law, that a girl of that age was guilty of con- 
tributory negligence. See O’Connoryv. Boston & Mow- 
ell R. Co., 1385 Mass. 352. 

In Messenger v. Dennie, 137 Mass. 197; 8S. C., 141 id. 
335, the plaintiff was eight years and nine months old, 
and the court held that there was no evidence of due 
care on his part, and that he could not recover, saying 
that ‘“‘his injury was the natural consequence of his 
careless act. 

Take the case of boys in the street, suddenly and 
intentionally running across in front of trotting 
horses, fur the purpose of showing who dare run the 
nearest, or take the most risk. Supppose the driver’s 
testimony is true, that the plaintiff, after having 
crossed safely, turned round and ran under the side of 
the car, would not that be contributory negligence, if 
the child were old enough to act alone? In instruct- 
ing juries that the question for them to decide is 
whether the plaintiff, or the plaintiff's custodian, ex- 
ercised that degree of care which might reasonably be 
expected ofa child of his age, or which is ordinarily 
shown by children of the same age, is it intended that 
they may make allowance for any spirit of reekless- 
ness, or of mischief, which they may think is com. 
monly found in such children, or must they consider 
ouly their intelligence and ability to understand the 
danger and the consequences which may reasonably 
be expected to follow from their conduct and their 
capacity of self-control? 

It would seem that if children unreasonably, intel- 
ligently and intentionally run into danger, they shall 
take the risks, and that children, as well as adults, 
should use the prudence and discretion which persons 
of their years ordinarily have, aud that they cannot 
be permitted with impunity to indulge in conduct 
which they know, or ought to know, to be careless, 
because children are often reckless and mischievous. 

If all this be true however, and certainly it is as fa- 
vorable a view of the law for the defendant as our de- 
cisions admit of, and if we assume that the plaintiff 
was too young to go upon the street alone, and that 
his conduct was such that if he had been alone, he 
could not recover, yet we cannot say, as matter of law, 
that there was no evidence for the jury that his sis- 
ter, who had charge of him, was exercising the care 
over her brother which might reasonably be expected 
ofa child of her age, although the weight of evidence 
is strongly against it. 

The jury must have found that she did not willfully 
and deliberately expose her brother to the risk, but only 





that when the danger became imminent she did not act 


with that coolness, prudence and self-control which 


might reasonably have been expected of an older per- 
son. Her conduct up to the time the danger became 
imminent, the rate of speed of the car, its distance off 
when she first saw it,and the other persons and objects 
in the street which might have influenced her conduct 
are differently described by different witnesses. There 
isthe same difficulty in this case which the court 
found in Mattey v. Whittier Machine Co., wbi supra. 
Allthe facts which ought to be considered are not 
made sufficiently certain by the testimony to enable 
us to decide that there was any. error of law in sub- 
mitting the case to the jury. By the terms of the re- 
port the verdict is to stand. 


—— 


CARRIER— DAMAGE TO GOODS—BURDEN OF 
PROOF, 
MISSOURI SUPREME COURT 
JUNE 21, 1886, 


DAvis v. WABASH, St. L. & P. R. Co. 


Upon the owner’s proof of delivery to the carrier, and subse- 
quent loss, the carrier must show the act of God or the 
public enemy, and on showing this, the burden then 
shifts again to the owner, to show, if he can, that the act 
in question might, by the exercise of reasonable care, 
have been foreseen and provided against. 


PPEAL from St. Louis Court of Appeals. Action 
41 to recover damages for injuries to plaintiffs’ dry 
goods while in defendant’s cars, resulting from an ex- 
cessive flood. Judgment below for plaintiff. 


Voble & Orrick, for respondents. 
Wells H. Blodgett, for appellant. 


Ray, J. This action was begun by plaintiffs to re- 
cover damages sustained by their goods, consisting of 
silks and other valuable dry goods, while in defend- 
ant’s possession as a common carrier. Upon a trial in 
the Circuit Court, plaintiffs had a verdict and judg- 
ment in their favor for $6,184.29, from which defend- 
ant appealed to the St. Louis Court of Appeals, where 
the same was affirmed, and defendant has appealed 
therefrom to this court. 

The goods, when damaged, were in course of trans- 
portation from New York to East St. Louis, by the 
South Shore Line, which it appears did a ‘‘ transporta- 
tion business” over several connected railroads, in- 
cluding that of the defendant. The merchandise ar- 
rived at Toledo on the eleventh day of February, 1881, 
and the car, being in a crippled condition, was sent to 
the transfer house, where the goods were unloaded 
and placed on the platform at 2:30 o'clock P. M. of 
said day, at which time the defendant gave its receipt 
forthe goods to the connecting road. This transfer 
house, it seems, is a place where freight going in both 
directions—east and west—is exchanged by numerous 
railroads connecting at Toledo; and as also appears, 
freight thus passing through said exchange depot is, 
in the usual and ordinary course of business, subject 
to some necessary and unavoidable delay, occasioned 
by the switching, unloading, and transfer of the same 
from one railroad to another. By 8 o’clock P. M. of 
said February 11, 1881, the defendant had reloaded the 
goods from the platform of the transfer house into one 
of its cars, preparatory to shipment of the same to 
East St. Louis, which car containing plaintiffs’ goods 
was left, with other cars, standing at the platform 
waiting to be attached to defendant’s train to St. 
Louis; which it seems would, in the ordinary course 
of business, leave Toledo about 10 or 11 o'clock that 
night, or would be switched with others, in the usual 
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course of business, out of the transfer house at or be- 
fore 11 o’clock, at which hour the men usually quit 
work for the night. The evidence indicates pretty 
clearly, we think, that in handling and taking the 
freight in its turn (which was the duty of the carrier 
in the premises, in the absence of perishable qualities 
in the property, or other special circumstances, giving 
it preference), the car in question could not have been 
gotten out, in the usual course of business, in time for 
the earlier train for St. Louis that night. The testi- 
mony of Rich and Stowe, who were sworn in plaintiffs’ 
behalf, is we think, substantially to this effect. 

About midnight on said February 11th the waters 
from a flood in the Maumee river reached the railroad 
tracks at the transfer house, and soon rose high 
enough to submerge and damage plaintiffs’ dry goods 
while in said car atthe platform awaiting shipment. 
The evidence offered in plaintiffs’ behalf, as well as 
that for defendant, shows that the waters in which 
said goods were submerged, as charged in the petition, 
were the waters of an extraordinary flood occurring 
in the Maumee river. The character and magnitude 
of this flood is not called in question, but on the con- 
trary, is conceded to have been unprecedented, and 
such as is denominated an “act of God,’ properly so 
called. There is further evidence also offered by 
plaintiffs, tending at least in some degree, to support 
the allegationin the petition that defendant negli- 
gently permitted the goods to be submerged. The 
evidence for plaintiffsin this behalf is not, perhaps, 
harmonious; indeed it is, we think, conflicting and 
contradictory; but it is sufficient, we think, to meet 
the objection urged upon us with great earnestness, 
that there is no substautial evidence of negligence to 
go to the jury. A summary of this evidence, prepared 
by the Court of Appeals with special reference to this 
objection, will be found in the opinion of that court. 
13 Mo. App. 449, 454. 

The evidence we deem of the most importance, and 
upon which, asthe same is now preserved in the re- 
cord, the liability of defendant, if any, mainly de- 
pends, we think, is that tending somewhat to show 
that defendant was informed and awareof the im- 
pending and approaching flood in time to have re- 
moved the goods of plaintiffto higher ground or place 
of safety, and that tending, in like manner, to show 
that it omitted, on the night of February 11th, after 
it was manifest that there would bean unusual flood 
and danger therefrom, to employ the force and means 
employed by other railroads and persons similarly sit- 
uated at the time, to move or switch the car contain- 
ing plaintiffs’ goods tothe higher ground, a half mile 
west of the transfer house, where they would have 
been safe from the flood, and which there is evidence 
tending to show, could have been done as late as 11 
o’clock that night. It is not necessary to set out the 
substance of the testimony in defendant’s behalf to 
thecontrary. Reference will be made to its general 
scope in the further progress of this opinion. In this 
connection we may say, as is well said by that court: 
“ We are not concerned with the weight of evidence. 
If there is substantial evidence of negligence on the 
part of defendant directly contributing to the injury, 
it is quite immaterial that there is a great deal of tes- 
timony to the effect that by no diligence could defend- 
ant have foreseen or avoided the mischief.’’ But 
while this is so, such a state of the evidence makes, we 
think, the burden of proof a question of great import- 
ance in the case. 

The second instruction given at plaintiffs’ instance 
is as follows: “ (2) Ifthe jury believe that plaintiffs’ 


goods were injured while in the possession of defend- 
ant asacommon carrier for transportation, it is in- 
cumbent on the defendant to establish, bya fair pre- 
ponderance of evidence, that the damage or loss was 








the resuJt, immediately and proximately, of the ‘act 
of God.’ Proof by plaintiffs of the damage and loss of 
goods while in the possession of defendant, as afore- 
said, makes a prima facie case of negligence or mis- 
conduct on thepart of defendant, which must be 
overcome by proof that the injury was the result of 
an inevitable accident, or in other words, an act of 
God, and not its own negligence or misconduct. If 
the preponderance of all the evidence does not estab- 
lish that the direct, immediate, and efficient cause of 
the injury was an inevitable flood or inundation, the 
defendant is liable; and although the cause of the loss 
may have been an act of God—such as a great flood in 
the Maumee river—yet if the defendant unnecessarily 
exposed the goods of plaintiffs to such peril by any 
culpable or negligent act or omission of its own, it is 
not excused.” 

The doctrine this instruction announces on this sub- 
ject, as to the burden of proof, presents, we think, a 
serious difficulty in the case, and its propriety, in view 
of the evidence, and in connection with other instruc- 
tions given in the cause, is the question we now pro- 
pose to discuss briefly. 

It is familiar doctrine that the law imposes upon the 
common carrier the obligation of safety as to goods 
while in his possession, and unless relieved from lia- 
bility by the act of God, or the public enemy, he is 
responsible in damages although there may be no 
actual negligence on his part. Whenever the loss oc- 
curs from other causes, the law raises a presumption 
against him upon grounds of public policy. If there- 
fore plaintiff shows delivery of his goods to the car- 
rier,and a subsequent loss thereof, he need do no 
more. This is a sufficient statement, ordinarily, of his 
cause of action, anda showing to that effect is suffi- 
cient to make out a prima facie case. The onus pro- 
bandi is then on the carrier to bring the case within 
one or the other of said exemptions. Ifin establish- 
ing his said defense, facts and circumstances also ap- 
pear tending to show that his negligenco co-operated 
to produce the damages, he must, we think, bear the 
burden of satisfying the jury that they did not 
directly contribute to the damage, and he is not re- 
lieved of liability unless he soshows. In other words, 
when the burden is cast on him he must make a case 
in which no negligence of his own appears from the 
evidence. In that event he is excused prima facie, un- 
less plaintiff then shows, or it appears from the facts 
in the case, that his negligence causes or co-operates 
to produce the damage complained of. Whether or 
not the burden is cast upon the defendant to establish 
one or the other of said exemptions, which under the 
law, relieves him, may depend, we think, upon the 
state of plaintiff's evidence; ‘‘or’’ inthe language of 
a text writer of acknowledged authority, ‘‘on the na- 
ture of the case the plaintiff makes out.’’ See Whart. 
Neg., §§ 128, 129, 661. 

Where as in the case before us the act of God ap- 
pears in the testimony in plaintiffs’ behalf asa cause 
of the damage, is the onus, in that event, on the de- 
fendant, and does the presumption of law thus de- 
clared in the instruction then exist? May the plain- 
tiff, under this state of facts, ignore such exception 
appearing in the evidence in his behalf, and insist on 
this legal presumption, while proving, at the same 
time, the existence in the case of one of the exemp- 
tions which releases the defendant. The right of re- 
covery must, in this event, depend, we think, upon the 
alternatives presented by the evidence; or in other 
words, upon the facts and circumstances, and infer- 
ences of fact, properly deducible from the evidence 
itself. This presumption of law does not, in this 
event, co-exist with proof by plaintiff of said excep- 
tions, which under the law excuse the defendant. 
This state of the case, which we have been con- 
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sidering upon plaintiffs’ evidence, was not changed, 
we think, at the close of all the evidence, so far at 
least as the question we are considering is involved. 
That for defendant only confirmed the remarkable 
character of the flood in question, and tended to show 
that defendant could not have foreseen the danger or 
avoided the damage to the goods by the exercise of 
reasonable and practicable diligence; while that for 
plaintiffs, in rebuttal, was 43 to this conflicting, ex- 
cept as to the character of the flood in said river. 

It may be well to observe in this connection, that 
under the ruling of this court in the caseof LEllet v. 
R. Co., 76 Mo. 518, this defense is available to the de- 
fendant under the general issue, and need not be es- 
pecially and affirmatively set up. But itis said, that 
upon authority the rule is otherwise, and that the con- 
trary has been declared in several cases in this State. 
We will examine these cases briefly. 

In the case of Wolf v. Express Co., 43 Mo, 423, the 
wine, which was the subject of the controversy, 
arrived at East St. Louis the 3lst of December, and 
was taken in severe weather from the cars, and stored 
and exposed on a platform fora number of days, and 
thereby became frozen and damaged. The jury were 
told that the burden of proving that the injury com- 
plained of was caused by the act of God rested upon 
the defendant inthe first instance; and then they 
were further told, that if the defendant permitted 
said wine to lay carelessly exposed, and become dam- 
aged thereby, they would find for plaintiff. The in- 
structions were approved, and they are, we think, cor- 
rect in that sort of acase. Wagner, J., speaking for 
this court, says: ‘“‘After the damages to the goods 
have been established, the burden lies upon the car- 
rier to show they were occasioned by the act or peril 
which the law recognizes as constituting an exemp- 
tion, and then "it is still competent for the owner to 
show that the injury might have been avoided by rea- 
sonable skill and attention.” 

Again, in the case of Readv. R. Co., 60 Mo. 206, the 
same judge says, for the court, that ‘“ when the loss of 
the goods is established, the burden of the proof de- 
volves upon the carrier to show that it was occasioned 
by some act which is recognized as an exception. This 
shown, it is prima fucie an exoneration, and he is not 
required to go further, and prove affirmatively he 
was guilty of no negligence. The proof of such neg- 
ligence, if asserted to exist, rests on the other party.” 
Page 206. 

The remaining case cited by plaintiffs in this behalf 
is that of Pruitt v. R. Co., 62 Mo. 529. In that case 
two certain lots of hogs,the subject of the action, were 
delivered tothe carrier for shipment. There was a 
very unreasonable deiay of a month or more in ship- 
ping the hogs, and the snow-storm and cold weather 
occurred in which the hogs were frozen to death or 
damaged. The case comments on the difference be- 
tween the rulings of the New York courts and those 
of Massachusetts and other courts upon the subject of 
proximate and remote damages, or damages which the 
negligence of the carrier concurs with the act of God 
to produce; and the court say it is well to observe that 
the latest decisions of this court (referring to Wolf v. 
Express Co., and Read v. R.) incline to the position of 
the New York courts, which hold that where the neg- 
ligence of the carrier concurs in and contributes to 
the injury, the defendant is not exempt from liability 
on the ground that the immediate damage is occa- 
sioned by the act of God, or inevitable accident; but 
there is no discussion as to the burden of proof in the 
case. 

In Railroad Co. v. Reeves, 10 Wall. 189, 190, Miller, 
J., speaking for the Supreme Court of the United 
States, says: ‘‘One of the instances always men- 
tioned by the elementary writers of loss by the act of 





God is the case of loss by flood and storm. Now when 
it is shown that the damage resulted from this cause 
immediately, he is excused. Whatis to make him lia- 
ble after this? No question of his negligence arises 
unless it is made by the other party. Itis not neces- 
sary for him to prove that the cause was such as re- 
leased him, and then to prove affirmatively that he 
did not contribute to it. If after he has excused him- 
self by showing the presence of the overpowering 
cause, it is charged that his negligence contributed to 
the loss, the proof of this must come from those who 
assert or rely on it.” 

Upon the question before us the case of Railroad 
Co. v. Reeves is cited in support of the text in the 
case of Reed v. R. Co., 60 Mo. 206, and the language of 
Wagner, J., in the Read case, and in that of Wolf v. 
Express Co., is almost identical with that employed 
by Judge Millerin Railroad Co. v. Reeves. The Court 
of Appeals in its opinion in this case uses the follow- 
ing language upon this subject: “It is true that 
when the evidence for plaintiff shows damage, and at 
the same time vis major sufficient in itself to account 
for the damage, there is no presumption that the neg- 
ligence of the carrier, rather than the vis major, was 
the sufficient cause of the damage. The general rule 
laid down in instruction No. 2 might perhaps, by am- 
plification, have been made more fully and exactly 
applicable to the case presented by the evidence. But 
the whole instruction, taken together, was not, we 
think, misleading.”’ 

In this view we are unable, upon the ground indi- 
cated, to concur. We think it erroneous, under the 
authorities of this court which we have cited. 

[Omitting minor considerations.] 


Reversed. 
—_——_¢__ 


INSANITY— DEAF MUTE — EVIDENCE OF WANT 
OF VAPACITY, 
NEW JERSEY COURT OF CHANCERY. 
AUGUST &, 1886. 


In re ALLEGED LUNACY OF PERRINE. 

A deaf mute who does not understand any matter of business, 
and cannot be made to understand it, except that of the 
most simple character, cannot manage his own affairs, 
and is incapable of selecting an agent to transact them. 


()* motion to set aside inquisition. 


A. §. Appelget, for motion. 


Runyon, Ch. The inquisition in this case is signed 
by nineteen of the twenty-four jurors. They find 
that the alleged lunatic ‘tis of sound mind, and is 
capable of controlling her property by her own selec- 
tiou of a proper person to act for her.’’ The other five 
certify that she is ‘‘ not of sufficient understanding to 
enable her to manage her property.’”’ She is about 
sixty-five years old, and has never been married. The 
commissioners have made a report concerning her 
condition. They say that she is not an idiot or luna- 
tic, in the popular sense of the words; that she has 
been a deaf mute ever since she was two or three years 
old; that she is ignorant, having never been taught 
any language, whether spoken or of signs; that she 
can neither read nor write, and cannot express to 
others her understanding, if any she have, of any bus- 
iness transaction; that she cannot be made to compre- 
hend a business transaction, except perhaps a very 
ordinary one, involving no more money than a dollar 
or two; that she has learned to fetch and carry, and 
to do common, every-day housework, that is, she can 
sweep, wash, cook an ordinary meal, etc.; that it is 
possible, by rude gestures, to communicate to hera 








296 





THE ALBANY LAW JOURNAL. 

















desire that she should do such work; that she has 
never managed her property, nor avy part thereof, 
and that the acting trustee of her estate has never in- 
formed her of the amount, character, or income of 
her property, and that it is doubtful whether she can 
be so informed; that she has always been cared for by 
her near relatives, with whom she has lived, by her 
mother for about fifty years, and until her mother’s 
death ; after her mother’s death by her unmarried sis- 
ter, so long as that sister lived, and since that sister’s 
death by her married sister, with whom she now 
lives. Application is made to set aside the inquisi- 
tion on the ground that the finding is contrary to the 
evidence. 

Lord Hale says that a man deaf and dumb from his 
birth is, in presumption of law, an idiot; and the 
rather because he has no possibility to understand 
what is forbidden by law to be done, or under what 
penalties. He also says that if it can appear that the 
man has the use of understanding, which he adds, 
many of that condition discover by signs to a very 
great measure, then he may be tried, and suffer judg- 
ment and execution, though great caution is to be 
used therein. Hale1 P. C. 34. 

In Brown v. Fisher,4 Johns. Ch. 441, Chancellor 
Kent said, speaking of such persons: ‘“ Perhaps, after 
all, the presumption, in the first instance, is that every 
such person is incompetent. It is a reasonable pre- 
sumption in order to insure protection and prevent 
fraud, and is founded on the notorious fact that the 
want of hearing and speech exceedingly cramps the 
powers and limits the range of the mind. The failure 
ofthe organs requisite for general intercourse and 
communion with mankind oppresses the understand- 
ing, affligat homo divine particulam aure. A special 
examination, to repel the inference of mental imbe- 
cility, seems always to have been required.” 

A person born deaf and dumb, but not blind, is not 
an idiot. Collin. Lun. 4, §5; Shelf. Lun. 4; Brown v. 
Fisher, supra. But in order to warrant this court in 
interfering in behalf of a person to protect him against 
the consequences of his own mental incompeteuncy, it 
is not necessary that he should be an idiot ora luna- 
tic. It is enough, if from any cause, whether by age, 
disease, affliction, or intemperance, he has become in- 
capable of managing his own affairs. 2 Madd. 732; 1 
Bl. Com. 304; Ridgeway v. Darwin, 8 Ves. 65; Conov- 
er’s case, 28 N. J. Eq. 330; Lawrence’s case, id. 331. 

In Gibson v. Jeyes, 6 Ves. 267, 273, Lord Eldon says, 
that upon a commission in the nature of a writ de 
lunatico inquirendo, it is not necessary to establish 
lunacy, but itis sufficient that the party is incapable 
of managing his own affairs. 

It was so held by Chancellor Kent Jn re Barker, 2 
Johns. Ch. 232, where the person who was the subject 
of the inquiry had become incapacitated by old age. 
Whether persons born deaf and dumb are to be treated 
judicially as persons mentally incompetent to manage 
their affairs must depend upon the evidence they are 
able to give of the possession of capacity. 

In Dickenson v. Blisset, 1 Dick. 268, a person who 
was born deaf and dumb, and who had attained to her 
majority, applied for possession of her real estate, and 
for an assignmentto herof her personal property. 
Lord Chancellor Hardwicke, having put questions to 
her in writing to which she gave sensible answers in 
writing, thereupon granted the application. 

In Brower v. Fisher, 4 Johns. Ch. 441, above cited, a 
commission was issued to inquire as tothe mental 
competency of such a person. 

In the case in hand the jury found that Miss Per- 
rine was of sound mind, and capable of controlling her 
property by her own selection of a proper person to 
act forher. Butif the proof was, as the commission- 


ers certify, that she is incapable of understanding the 








business, or even of receiving any communication 
upon the subject, and therefore does not understand, 
and cannot be made to understand, what the neces- 
sities of the management of her estate demand, or 
what an agent is, or what his duties are, or in other 
words, if the proof was, as they certify, that she does 
not understand, and cannot be made to understand, 
any matters of business, except it may be such as are 
of the most simple charagter; if she has no compre- 
hension of business matters, it is obvious that she is 
not capable of managing her affairs, and the inquisi- 
tion cannot be sustained, The jury does not find that 
she is herself competent to manage her business, but 
that she iscapable of controlling it by an agent of her 
own selection. Butif she cannot be made to under- 
stand what the business is, how can she select an agent 
to manage it? 
The inquisition will be set aside. 


—___—__ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS 

ARBITRATION — ENFORCING AWARDS —DEGREE OF 
CERTAINTY REQUIRED—JUDGMENT.—Judgment can- 
not be rendered on an award which does not fix with 
certainty the amount to be paid, or give precise data 
from which the amount can be ascertained from the 
award the exact amount that should be paid. Ac- 
cording to the award the cargo consisted, not of 
**5,000 of 500 Ib. each,’ but “about 5,000."" On “the 
sound portion of the cargo,” without saying how 
much it is, the arbitrators award 2 p. p. 500 Tb.;”’ on 
‘““abont 88 tons country damaged wheat 15/ per 500 
tb.;’’ on “ about 27 tons 14 ewt. 12/6 per 500 Tb.;”’ on 
about 42 tons 10 p. per 500 Ib.; and on about 81 tons 
5/7 per 500 Ib. About 5,000 units or quarter is not the 
same as 5,000 units or quarters; and ‘‘ about 88 tons”’ 
is not necessarily 88 tons. It may be more or less 
than 88 tons, and we do not know whether more or 
less, or how much more or less. Add the several num- 
bers representing the damaged wheat together, and 
we only get ‘“‘about’”’ 238 tons, which subtracted from 
“about 5,000 units or quarters’? we do not get the 
amount of the sound portion of the cargo, but only 
the proximate amount of the aggregate of several 
“abouts.”’ Lapprehend that a Liverpool corn mer- 
chant, buying a cargo of wheat afloat, would pay con- 
siderably more for one to be of a specified certain 
grade in quality No. 1 standard than for a cargo 
“about” No.1. The use of the word ‘‘ about,” ordi- 
narily, in these transactions is for the express purpose 
of giving some margin for excess or deficiency. In 
this instance of making an award it may have been an 
oversight in the arbitrators not to fix the specific 
amount; but if so, we cannot presume the proper 
amount, but must take the award as we find it, and 
the language used renders the award no less uncertain. 
An award is in the nature of a judgment, and must fix 
the precise amount, so that the judgment may follow 
the award. Who eversaw a judgment for “ about five 
thousand dollars?’? How could such a judgment be 
executed? Who would or could determine how much 
money must be collected upon an execution, and when 
enough is collected to satisfy the judgment? It isim- 
possible to ascertain from this award, upon which the 
action is brought, the precise sum for which judg- 
ment should be rendered. The exact amount of the 
sound part of the cargo is not known; neitheris the 
exact amount of the several parts damaged in differ- 
ent degrees, and upon which different amounts of 
damages are awarded, known. We do not find in the 
award the element for an accurate calculation or esti- 
mate of the precise amount,for which judgment ought 
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to be rendered. Schuyler v. Van Der Veer, 2 Caines, 
238; Aldrich v. Jessiman, 8 N. H. 519, 520; Jackson v. 
De Long, 9 Johns. 44; Gratz v. Gratz, 4 Rawle, 432, 439; 
Waite v. Barry, 12 Wend. 380; Porter v. Scott, 7 Cal. 
314; Hawkins v. Colclough, 1 Burr. 277; Brown v. 
Hankeron, 3 Cow. 72; Woodward v. Atwater, 3 Iowa, 
61; Strong v. Strong, 9 Cush. 560; Hayes v. Bennett, 2 
N. H. 422; Jacob v. Ketcham, 37 Cal. 197. Cir.{Ct.,jD. 
Cal., Aug. 16, 1886. Alexander v. McNear. Opinion 
by Sawyer, J. 


ASSIGNMENT FOR BENEFIT OF CREDITORS—VALID- 
ITY—FRAUD—NOTICE TO GRANTEE.—A deed made by 
the grantor with intent to defraud creditors is null and 
void, whether the grantee had or had not notice or 
knowledge of such fraudulent intent, provided that 
the grantee is not a bona Jide purchaser for a good 
consideration. In granting the first and third prayers 
of the claimant, Farnan, the court below seems to 
have assumed the law to be that before a deed of the 
character of the one before us could be found to be 
fraudulent in fact, that the grantee must have partici- 
pated in the fraud; or in other words, however much 
the grantor may have intended to hinder, defraud and 
delay his creditors by the execution of such a deed, 
that the deed shallstand unless the degree was cog- 
nizant of and participated in such fraud. In such as- 
sumption the court below was inerror. No case, in 
this court at least, has been produced that in our opin- 
ion sanctions such a doctrine. It would, we think, be 
in direct contravention of the statute to hold that a 
fraudulent grantor could uphold and sustainhis own 
fraudulent act by selecting an innocent grantee and 
trustee. By the sixth action of the Statute of Eliza- 
beth it is provided that the act should not extend toa 
bona fide purchaser for a good consideration, and 
without notice of the fraud. In such case it is neces- 
sary that the purchaser should have knowledge of the 
grantor’s fraud, and having such knowledge, he is a 
participant in it. We think it will be found that most 
of the cases where it has been held that the trustee 
must be implicated are cases where the trustee has 
been considered a purchaser for a valuable considera- 
tion. But the instrument we are dealing with is an 
assignment of all the grantor’s property for the benefit 
of all the grantor’s creditors. The grantee in such an 
instrument is not a bona fide purchaser for a good con- 
sideration. Ratcliffe v. Sangston, 18 Md. 383, and Ty- 
ler v. Abergh, 3 Atl. Rep. 904 (decided by this courtin 
March, 1886). The grantee in thiscase is therefore 
unaffected by the sixth section of the statute, and if 
the deed was in fact made by the grantor, with intent 
to hinder and delay and defraud his creditors, as here- 
inafter explained, as against them it is null and void, 
whether the grantee had or had not notice or knowl- 
edge of such fraudulent intent. Griffin v. Marquardt, 
17. N. Y. 28; Stickney v. Crane, 85 Vt. 89; Ruble v. 
McDonald, 18 Iowa, 493. There are cases to be found 
where the grantee had knowledge of the fraudulent 
character of the deek. Such was the case of Main 
v. Lynch, 54 Md. 658. In such a case the grantor 
and grantee are in fact in a conspiracy to effect a com- 
mon object, and the act of one is the act of the other 
in furtherance of such common object. It follows 
that in such case the acts of the grantee may form a 
proper subject of inquiry before the jury, and may 
throw a strong light upon the character of the trans- 
action. While fraud in the grantee is not necessary 
to annul such a deed, it may and does tend to aggra- 
vate its fraudulent and covinous character. That is 
the amount of the decision on that point in Main v. 
Lynch. In Luckemeyer’s case, 61 Md. 313, the ques- 
tion was whether there was evidence legally sufficient 
to authorize a jury to find against the validity of the 
deed. Inthat case the plaintiff attempted to show a 





combination between grantor and grantee (trustee), 
which it was perfectly competent for him to do; but 
the court held there was no legally sufficient evidence 
to show that the trustee had made any combination 
with, or was cognizant of any fraud of, the grantor; or 
that the grantor had committed any fraud. This is 
the extent of the decision. But neither that nor any 
other Maryland decision meant to determine that the 
fraud of the grantor was not sufficient to invalidate 
a deed like the present. Md. Ct. App., Juue 24, 1886. 
Farrall v. Farnan. Opinion by Stone, J. 


BASTARD — SUPPORT — ASSIGNMENT OF INSURANCE 
POLIcYy.—A contract made by the father of an illegiti- 
mate child to secure its support is lawful; and an as- 
signment by him ofacertificate of insurance on his 
life to the child’s mother for that purpose will be sus- 
tained against his administrator. It was not immoral 
for the mother to provide for the maintenance of the 
child, whatever may have been her previous conduct, 
and its support was a good consideration for the as- 
signment of the certificate. Parker v. May, 15 N. H. 
45,51; Hoyt v. Cooper, 41 id. 14; Haven v. Hobbs, 1 
Vt. 238; Holcomb v. Stimpson, 8 id. 141; Jennings v. 
Brown, 9M. & W. 495; Hicks v. Gregory, 8 MacGr. & 
Sc. 878; Smith v. Roche, 8 C. B. (N.S.) 223. N. H. 
Sup. Ct., July 29, 1886. Brown v. Mansur. Opinion by 
Bingham, J. 

CONSTITUTIONAL LAW—INTOXICATING LIQUORS— 
SALE ON SUNDAY.—A statute prohibiting the sale of 
intoxicating liquors on Sunday, except by druggists 
upon physicians’ prescription, is not void because it 
is part of a chapter enacting a license system, under 
an amendment to the State Constitution, prohibiting 
the manufacture and sale of such liquors as a beverage. 
The contention is that chapter 87 is inconsistent with 
the fifth amendment of the Constitution of the State, 
which declares that the manufacture and sale of in- 
toxicating liquors to be used as a beverage shall be 
prohibited, because chapter 87 enacts a license system 
and section 31 is a part ofit. Wethink there can be 
no doubt that a statute may be unconstitutional in 
part, and constitutional in part, and that while the 
unconstitutional part may be void the constitutional 
part may be valid, and may becarried into effect. It 
may be however that the parts of a statute are so con- 
nected and interdependent that it must be presumed 
that the statute was enacted as a whole, and was in- 
tended to be carried into effect as a whole; 
and when this is the case the entire statute is 
unconstitutional and void, even though parts of it, 
taken by themselves, would be constitutional if they 
could be separated from the rest. We do not think 
that section 31, taken by itself, is in conflict with the 
fifth amendment. It isa provision which might be en- 
acted, in substance, to-day, without coming in con- 
flict with the fifth amendment. The only question 
therefore is whether it is so interwoven with the rest 
of the chapter as to make it an inseparabie part of 
the system thereenacted. We do not see any reason 
forregarding it assuch. The purpose of it seems to 
be to protect Sunday from desecration, rather than 
merely to prohibit the sale of liquors. It extends not 
only tothose who sell without license, but to those 
who sell with license; the purpose being to prevent the 
selling altogether, except by registered pharmacies or 
registered pharmacists, or registered assistant phar- 
macists, upon a physicisn’s prescription. Our conclu- 
sion therefore is that the section is not in conflict with 
the Constitution, but was as valid and effectual when 
the complaint was made as it was before the fifth 
amendment was adopted. R. I. Sup. Ct., July 26, 
1886. State v. Clark. Opinion per Curiam. 

CONTRACT— WHEN CLOSED—TELEGRAM — CONFLICT 
OF LAW.—A telegram accepting an offer, if sent within 
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the time agreed upon, completes the contract. The 
time of telegraphing is the time the contract was 
closed, and when sent from one State to another, the 
State from which the telegram was sent determines 
the place of the contract. The defendant cites a few 
cases which support its position (McCulloch v. Eagle 
Ins. Co., 1 Pick. 278; British & American Tel. Co. v. 
Colson, L. R., 6 Exch. 108; Langd. Cas. Cont., §§ 1-18; 
Langd. Sum. Cont., §§ 14-16), but the weight of au- 
thority strongly supports the instruction given by the 
court. 1 Add. Cont. *18, note 1, and cases there cited; 
Maclay v. Harvey, 32 Am. Rep. note, 40. This note 
contains a full report of the recent English case, 
Household Fire & Carriage Accident Ins. Co. v.Grant, 
4 Exch. Div. 216. The case was decided in the Court 
of Appeal, July 1, 1879, by Thesiger and Baggallay, 
L. JJ.; Bramwell, L. J., dissenting. Its doctrine is 
that the contract is binding on the proposer as soon as 
a letter accepting the proposal, properly directed to 
him, is posted by the recipient, whether it reaches the 
proposer or not, if posted without reasonable delay, 
and the post is the ordinary and natural mode of 
transmitting the acceptance. In that case the letter 
did not reach the proposer, and Bramwell, L. J., who 
dissented, conceded that ‘‘where a posted letter ar- 
rives the contract is complete on posting.’’ In the 
case at bar the arrival of the telegram is not disputed. 
We are of opinion that the contract, if made, was com- 
pleted in Rhode Island notwithstanding it was to be 
performed in Massachusetts. Hunt v. Jones, 12 R. I. 
265. R.I. Sup. Ct., July 24,1886. Perry v. Mount 
Hope /ron Co. Opinion by Durfee, C. J. 


CORPORATION—TORTS OF OFFICERS—FALSE REPRE- 
SENTATIONS AS TO STOCK—LIABILITY TO CREDITORS.— 
Where managers of acorporation make false reports, 
or resort to fraudulent devices, and thereby induce 
persons to take stock, such purchasers, inorder to 
recover iu an action for fraud and deceit, must show 
that they relied upon the faith of the representations. 
Bigelow Fraud. 87; Dunn vy. White, 63 Mo. 186. In 
those cases where managers of a corporation make 
false reports, or resort to fraudulent devices, and 
thereby induce persons to take stock, and are liable in 
an action of deceit, it is necessary to show that the 
plaintiff acted upon the faith of the representations. 
2 Add. Torts (Wood’s ed.), 412. It is clear here that 
the plaintiff did not rely apon any representation 
made by thecertificates or books that the stock had 
been paid for at par. He had true information of all 
the property owned by the corporation,and upon that, 
and with that as a security, he made the loan. Inthe 
next place, if it be conceded to the plaintiff the most 
he can claim, and that is that these incorporators 
committed afraud upon the corporation, still this does 
not give him asa creditor an action for fraud and de- 
ceit. The wrong was a wrong to the corporation, and 
not directed to any creditor or creditors. It might 
affect the credit of the company, but it does not fol- 
low that every creditor may sue the incorporators at 
law. ‘“*The wrong committed by the officers of a 
corporation which affects the stockholders generally, 
through their interests in the corporation, is nota 
wrong to them as individuals, but to the corporate en- 
tirety.” Cooley Torts, 518. So too a wrong to the 
corporation which may and does affect the credit of 
the company and the creditors generally, is not a 
wrong to them as individuals, and they cannot main- 
tain an action as for a tort. Ang. & A. Corp. (11th ed.) 
§§ 596, 597. We do not doubt the principles of Iaw as- 
serted in the many cases cited by appellant. Many of 
them assert the established doctrine of this court. 
But the plaintiff is not here asking for equitable re- 
lief, nor are the defendants pursued as owners of un- 
paid stock. Mo. Sup. Ct., June 21, 1886. Priest v. 
White. Opinion by Black, J. 


DEED—CONDITION SUBSEQUENT—RESTRICTION AS TO 
BUILDING AND USE — SUBSEQUENT QUIT-CLAIM.—A 
provision in a deed that the grant is made within the 
limitation and qualification, and the express condi-| 
tions that if at any time thereafter any building of a’ 
certain character shall be erected on the land, or if 
the land shall be used for other than specified purposes 
it shall be at once forfeited, and revert to the grantor, 
his heirs and assigns, is a condition, and not merely a 
restriction or personal covenant. Warner v. Bennett, 
31 Conn. 468. A subsequent quit-claim deed by the 
grantor to one claiming under the grantee conveys his 
reversion and right of entry for condition broken, and 
so destroys the condition, and makes the title absolute, 
the right to enter for condition broken being assign- 
able in Connecticut by statute. In Ely v. Stannard, 
44 Conn. 628, the present chief justice, speaking for 
the court, says: ‘“‘A quit-claim or release deed is one of 
the regular modes of conveying property known to 
the law, and it is almost the only mode in practice 
where a party sells property and does not wish to war- 
rant the title. Dr. Webster says in his dictionary: 
‘In law, a release, or deed of release, is a conveyance 
of a man’s right in land or tenements to another who 
has some estate in possession.’ This isastrictly tech- 
nical definition; but by long-established practice, it 
makes no difference whether the releasee has an ex- 
isting estate in possession or not. The release will 
convey to him in any circumstances whatever interest 
the releasor has inthe property.” Besides, asis well 
said by the learned counsel for the plvintiff, ‘‘It is the 
universal rule that a deed must be construed strictly 
against the grantor, and must be taken to convey the 
entire property and interest of the grantor in the 
premises unless something appears to limit it to a par- 
tial interest.” If Skiddy had intended to limit the ef- 
fect of his deed to discharging the mortgage, it would 
have been an easy matter to say so; orhe might have 
excepted this reversionary right from its operation. 
As he has not done so, the law conclusively presumes 
that he intended to convey all his interest to Robert- 
son. This result is reached by whatever rules of con- 
struction the matter is tested. It may be that it was 
an inadvertence, and that the releasor did not intend 
to discharge this interest. Nevertheless he has in fact 
done so, and the law will afford him no relief. Conn. 
Sup. Ct. of Errors, June, 1886. Hoyt v. Ketcham. 
Opinion by Carpenter, J. 

. CONSIDERATION — MARRIAGE.—Marriage is a 
valuable consideration for a deed, and a deed executed 
for such consideration will not be set aside in behalf 
of existing creditors, unless it appears that both par- 
ties to the deed intended by the conveyance to delay 
the creditors of the grantor, or at least unless the 
grantee knew that the grantor so intended. Vt. Sup. 
Ct., Aug. 25, 1886. Piercev. Harrington. Opinion by 
Taft, J. 

QirT—PrRoMIssSORY NOTE.—The gift of a promissory 
note by the payee to the maker is not rendered invalid 
by asubsequent arrangement, whereby the note is re- 
stofed to the custody of the donor, with a right to 
collect thereon such amount asthe donor may need 
for her support, in case she should become poor. N. 
H. Sup. Ct., July 29, 1886. Marston v. Marston. Opin- 
ion by Smith, J. 

STATUTE OF LIMITATIONS—NOTE AND MORTGAGE— 
PAYMENT ON NOTE.—A mortgage given to secure a 
note is a mere incident thereto, and a payment on the 
latter which has the effect to prolong the time within 
which a suié may Be brought thereon has the same ef- 
fect on the former. On principle, whatever act or fact 
operates to keep the note alive, and prevents the stat- 
ute from running against the remedy thereon, ought 
to havethe same effect on the security. The one is 





the personal obligation of the party. and the other is 
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the particular thing or means set apart and pledged 
for its fulfillment and performance. So long as this 
obligation lives, and asuit against the maker can be 
maintained thereon, the security for its payment 
should be subject to enforcement also. Ewell v.Daggs, 
108 U. 8.146. But under section 25 of the Code of 
Civil Procedure, which declares that ‘t whenever any 
payment of principal or interest ’’ is made on “‘an ex- 
isting contract, whether it be biJl of exchange, prom- 
issory note, bond, or other evidence of indebtedness,” 
after the same becomes due, “the limitation shall com- 
mence from the time the last payment was made.” I 
am unable to see why the payments which confessedly 
kept alive the remedy on the note did not directly 
have the same effect on the mortgage. In addition to 
being an incident of the note, it isa ‘‘ contract,’ and 
“evidence of indebtedness,’ and the payments were 
as much made on it as on the note. The payment was 
made on the debt, and affected the mortgage as well 
as the note. It extinguished so much ofthe latter for 
which the former is security, and the unsatisfied ex- 
istence of the one was as much acknowledged thereby 
as the other. The statute expressly declares that a 
payment on the “‘contract”’ shall have the effect to 
postpone the running of the statute until from und 
after the date of the last payment, and in my judg- 
ment that logically and legally includes the mortgage, 
as well asthe note it was given to secure. Cir. Ct., D. 
Oreg., Aug. 18, 1886. Allen v. O’Donald. Opinion by 
Deady, J. 


UsvuRY—LOAN BY AGENT—DEDUCTING COMMISSIONS. 
—The plaintiff made the loan of the money involved 
in this case through his general agent, who had full 
authority to act for her in the premises; and by agree- 
ment between them, he was to receive no compensa- 
tion from her for his servicesin loaning her money, 
but ‘* was to make what he could out of it.’’ Hence 
whatever he did in exacting from a borrower any sum 
for his services to his principal in and about the loan 
must be taken to have been authorized and sanctioned 
by her, and in contemplation of Jaw to have beeu her 
personal act; and while as held in Acheson v. Chase, 
28 Minn. 211, it would have been competent for her to 
have authorized him to exact from the borrower area- 
sonable compensation for his services to her in making 
the loan, if he went beyond this, and with her sanc- 
tion exacted a sum in addition to the highest legal in- 
terest, and to such reasonable compensation, then the 
case would be one of usury; for there would have 
been a taking of a greater sum for the loan or forbear- 
ance than the legal rate of interest, because there 
would be nothing else on account of which such sum 
could be said to have been taken. Now in this case 
the agent deducted and retained from the sum pur- 
porting on the face of the note to be loaned, viz., $125, 
a month’s interest at the rate of ten per cent per an- 
num, viz., $1.04, and $6.46 as commission; and so far 
as the finding of facts shows, this commission was 
mostly, if not altogether,a bonus or gratuity; for 
there is nothing to show that the agent performed any 
services whatever for the borrower, or any for his 
principal, for which any such compensation would not 
be unreasonably large. The plaintiff's money was de- 
posited in bank in the agent’s name, in Minneapolis, 
where the agent resided, and the finding is that when 
he made loans he simply ‘‘ drew checks on the bank.”’ 
There is no finding that the agent rendered any ser- 
vices to the borrower, or any to his principal, for 
which he was entitled to make any thing more than a 
mere nominal charge. So faras the facts found show, 
the compensation charged as ‘‘commissions”’ was un- 
reasonable, and as said in Acheson v. Chase, ‘‘a mere 
cover for usury,’’ and made the note and the transac- 
tion evidenced by it usurious in law. Minn. Sup. Ct., 
July 17, 1886. Avery v. Creigh. Opinion by Berry, J. 








WILL—CHARITABLE TRUST—CERTAINTY.—Trustees 
in a will were empowered to spend a certain sum in 
erecting a church and parsonage, and were authorized, 
empowered and directed, upon completion thereof, to 
make a good and sufficient conveyance of said church, 
parsonage and grounds, and to turn over any balance 
of the said sum remaining in their hands to such or- 
ganization or society, or organization of the Presbyte- 
rian Church in the State of Maryland asthey in their 
judgment might see fit and deem best, etc. A codicil 
provided: ‘“‘In explanation to the bequest to the 
church, in case it being carried out, I wish and desire 
it to be a branch of the Central Presbyterian Church,”’ 
etc. Held, that the trust was sufficiently certain, and 
valid. Had he pursued a different course, and given 
the $50,000 directly to the Central PresbyterianChurch 
of Baltimore, and directed that corporation to erect a 
church and parsonage at Brooklyn, in Anne Arundel 
county, the legal question would have been the same. 
“Tf,’’ says this court in Barnum’s case, 62 Md. 275; 8S. 
C., 50 Am. Rep. 219, “there be parties capable of tak- 
ing the subject-matter of the trust, and objects legal 
and definite to be subserved or benefited by its execu- 
tion, so that a court of equity may take cognizance of 
and enforce the trust, these are theessentiale and only 
essential to the validity of the trust, though the ob- 
ject of the trust be in its nature charitable. We have 
already seen that there is a party capable of taking the 
subject-matter of the trust. That the object was legal 
and sufficiently definite there is but little doubt. The 
testator prescribed the place where the church should 
be built, the amount of its cost, and the purpose to 
which it should be dedicated. What more ever was 
or could be done by a testator who desired to devotea 
portion of his property to a charitable use? He had 
the right to do as he pleased with his property, pro- 
vided his object was a legal one, and his whole object 
will be accomplished when the church is built and 
conveyed to the Central Presbyterian Church of Bal- 
timore. This direction of his can certainly be en- 
forced by a court of equity. It may so happen that a 
worshipper may never enter the doors of the church 
or a pastor the parsonage, but such a possible contin- 
gency will not prevent a court of equity from decree- 
ing that the present and clearly-defined purpose of 
the testator shall be carried out. The books are full of 
cases where money or property is left to build hospi- 
tals for the afflicted and schools for the promotion of 
education. The testator can provide for the benefit of 
the community, but we cannot compel them to accept 
it. So when Mr. Crisp provided the means for build- 
ing the church, selected the place where it should be 
located, and appointed the agents to do the work, and 
designated who should own and hold it, he had done 
nothing that the courts cannot enforce. All this was 
manifestly intended for the use and benefit of the 
people of Brooklyn. Whether they will use as directed 
by him and appreciate his noble charity rests with 
them; at least that question cannot arise now, that 
use is certain. The forms of the worship of the Pres- 
byterian Church is as well known as any other form of 
worship. This case differs entirely from Smith’s case 
in 56 Md. Md. Ct. App., June 22, 1886. Crisp v. Crisp. 
Opinion by Stone, J. 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tues- 
day, Oct. 5, 1886: 

Judgment affirmed with costs—James J. Belden and 
others, appellants, v. State of New York; Equitable 
Co-operative Foundry Company, respondent, v. An- 
netta C. Hersee, executrix, appellant; George Marks 
et al., respondents, v. Hudson River Bridge Company, 








300. THE ALBANY LAW JOURNAL. 














appellant; Cornelius Vanderzee et al., respondents, v. 
William E. Haswell et al., appellants; Edgar Munson 
et al., appellants, v. George J. Magee et al., respond- 
ents; Urial Driggs, appellant, v. John H. Phillips et 
al., respondents; John Fisher, appellant, v. J. C. J. 
Langbein et al., respondents; Mortimer F. Reynolds, 
appellant, DeWitt C. Ellis, assignee, etc., respondent; 
Edwin W. Hall, appellant, v. Whitehall Water Power 
Company, respondent; Board of Commissioners of 
Excise of Auburn, respondents, v. Cary 8. Burns et 
al., appellants; Same v. Mosher; Daniel B. Halstead, 
respondent, v. Charles P. Dodge et al.; Nelson J. 
Botsford v. Charles P. Dodge etal.; In re Application 
for probate of last will, etc., of Eliza B. Becket, de- 
ceased; David S. Paige, respondent, v. Edmund War- 
ing et al., executors, etc., appellants; George N. Man- 
chester et al., respondents, v. Susan R. Kendall et al., 
executors, appellants; Mary B. Lyon et al., executors, 
appellants, v. Charles W. Hersey et al., respondents; 
Lawson A. Long, administrator, respondent, v. Rich- 
ard H. Stafford, appellant; In re Estate of Elisha W. 
Ensign, deceased; Helena Flint et al., executors, re- 
spondents, v. William B. Bacon et al., trustees, appel- 
lants; Jane E. Olive, administratrix, appellant, v. 
Whitney Marble Company, respondent; Mary Ma- 
guire, administratrix, respondent, v. George Selden 
et al., appellants; People, ex rel. John J. Clark etal., 
respondents, v. Matthew D. Breen, appellant; Jobn 
Schultz et al., executors, respondents, v. Mayor, etc., 
appellant. —— Judgment affirmed—People, respond- 
ents, v. Henry W. Jaehne, appellant.——Judgment af- 
tirmed without costs—Charles Lichtenberg, appellant, 
v. Elizabeth Hertfelder et al., respondents.—Judg- 
meut reversed, new trial granted, costs to abide the 
event—Elizabeth R. Cogswell, appellant, v. New York, 
New Haven and Hartford Railroad Company, re- 
spondents; Joel Wheeler et al., appellants, v. William 
W. Lawson, respondent; William Post, appellant, v. 
Charles Kreisher et al., respondents; Henry Nugent, 
respondent, v. Eli B. Jacobs, impleaded, appellant; 
George W. Conselyea et al., respondents, v. Dudley 
Blanchard et al., appellants; Elnathan Sweet, Jr., ap- 
pellant, v. Dorilus Morrison et al., respondents (two 
cases); Frederick McLewee, respondent, v. Bolton 
Hall et al., appellants. ——Orders of General and Spec- 
ial Terms reversed, and application for peremptory 
writ of mandamus denied, with costs—People, re- 
spondents, v. Rome, Watertown and Ogdensburg 
Railroad, appellant.——Order affirmed with costs— 
People, ex rel. Equitable Life Association, etc., appel- 
lants, v. Alfred C. Chapin, comptroller, etc., respond- 
ent; In re Application of Staten Island Rapid Transit 
Railroad Company.—Judgment reversed and com- 
plaint dismissed with costs—Henry Rozell, commis- 
sioner, respondent, v. Eliza Andrews, appellant; John 
Hinchliff, respondent, v. Margaret Shea, appellant. 
— Judgment affirmed, with costs to the respondent, 
to be paid by the appellant—Abram Hewlett et al., ap- 
pellant, v. William Elmer, respondent.—Appeal dis- 
missed with costs—In re Judicial settlement of ac- 
counts of William H. Snyder, executor.—Judgment 
reversed and new trial granted—People, respondent, 
v. Frank Mendon, appellant.——Orders reversed and 
motions granted, with costs in the court below and 
one bill of costs in this court—Henry A. Gladson, re- 
spondent, v. Edward H. Woodward, appellant; Doug- 
lass Dickson v. Same.—— Order of General and Special 
Terms, so far as appealed from, reversed, and the pe- 
tition of the receiver in respect to the items embraced 
in the appeal denied, with costs to the appellants, to 
be paid by the receiver as such, and not individually 
—Metropolitan Trust Company of New York v. Tona- 
wanda Valley and Cuba Railroad Company.——Order 
of General Term, so far as it modifies order of Special 
Term reversed, and order of Special Term affirmed; 














but in other respects the order of the General Term 
affirmed and the petition dismissed, with costs to the 
city of New York—In re Petition of Bradish Johnson 


to vacate, etc. 
Se 


NOTES. 

The gallant Lieutenant Henn, of the Galatea, comes 
of a family from county Clare, Ireland, which has 
given many distinguished members to the Irish bar. 
One of the most famous was Jonathan Henn, who won 
great renown on the Munster Circuit. He was a very 
lazy man, and loved the sport of fishing. Once he was 
asked a question of Latin grammar, and he drolly an- 
swered that he had studied the Eton grammar, and 
eafen grammar is soon forgotten. A Galway attorney 
went to bis lodgings early one morning with a brief of 
which he was sadly in need. His servant roused him 
from a sound sleep, saying the attorney wanted par- 
ticularly to see the counsellor, and Henn roared out: 
“Tell the attorney to take his brief to the devil.” 
This little story of Jonathan is not inappropriate 
while the newspapers are recording the sailing ex- 
ploits of his nautical young kinsman. When Jonathan 
Heun was roused to action he was a mighty fighter. 
On the trial of John Mitchell for seditious practices the 
then veteran leader of the Irish bar, Robert Holmes, 
made a speech in defense of him which for strength, 
pathos and eloquence stands unrivalled. Mr. Henn 
replied in a speech which serves as a model for a pros- 
ecutor; it must have been captivating, for Sir Colman 
O'Loughlin, a renowned lawyer himself, and of coun- 
sel for Mitchell, unable to conceal his admiration, 
clapped Jonathan on the back, and exclaimed, **‘ Mun- 
ster forever.” It is in the blood of the Henns to need 
stormy weather to bring their best qualities out, 


It is a beautiful story that in one of the old cities of 
Italy the king caused a bell to be hung in a tower in 
one of the public squares, and called it ‘‘The bell of 
justice,” and commanded that any one who had been 
wronged should go and ring the bell, and so call the 
magistrate of the city, and ask and receive justice. 
Aud when in the course of time the lower end of the 
bell rope rotted away, a wild vine was tied to it to 
lengthenit; and one day an old and starving horse 
that had been abandoned by its ownerand turned out 
to die, wandered into the tower, and in trying to eat 
the vine, rang the bell. And the magistrate of the 
city, coming to see who rang the bell, found this old 
and starving horse; and he caused the owner of that 
horse, in whose service he had toiled and been worn 
out, to be summoned before him, and decreed that as 
his poor horse had rung the bell of justice, he should 
have justice, and that during the horse’slife his owner 
should provide for him proper food and drink and 
stable. 


That wasa singular will, written January, 18, 1867, 
admitted to probate on Monday in Philadelphia. It is 
short, covering but half a page of foolscap, and is in the 
handwriting of the decedent, Judge James R. Lud- 
low, one of the foremost jurists in Pennsylvania. He 
wrote: ‘I request my executors to incur at my fun- 
eral no expense not absolutely required. My estate is 
small, and my wifeand children ought to have every 
dollar for their support. Let no false pride dictate os- 
tentatious display, for after the soul.departs from the 
body, it matters little what becomes of that body, so 
that itis decently buried. God will protect the dust, 
and on the resurrection day gather all together and 
reconstruct it according to his sovereign rite.’’ He 
then devises his entire estate to his wife, Henrietta F. 
Ludlow, and appoints her guardian of their childrev 
and executrix. 
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CURRENT TOPICS. 





HE Central Law Journal has some views on the 
popular election of judges which coincide with 
ourown. It says, among other things: ‘‘We do 
not believe that the appointment or election of ju- 
dicial officers, whether by a governor or the Legis- 
lature, or the people, can ever be made independ- 
ent of the control, partial or absolute, of party pol- 
ities, As long as political parties exist they will 
strive to control every civil office of government to 
which is attached either honor or profit. No office 
is so high, and none so low, that the political party 
will not seek to render it, or its incumbency, a 
source of party capital. There are differences in 
degree, of course; party lines are not drawn as 
strictly in an election for the office of circuit judge 
as for a member of Congress, but the principle is 
the same, and with few exceptions the Democrat 
votes for the Democratic candidate for judge, and 
the Republican for the Republican candidate. We 
do not consider this a pessimistic view of the case, 
we regard it as a necessary and natural condition of 
popular government. If it is an imperfection of 
our system, it is inseparable from it. * * * Al- 
though in many States changes have been made 
from executive appointment and legislative elec- 
tion to popular vote, the reverse process, so far as 
we are advised, has never taken place; there are 
nulla vestigia retrorsum. Whatever universal suf- 
frage has once obtained it has never relinquished. 
This in a great measure is the result of the preva- 
lent sentiment that government should be ‘of the 
people, for the people, by the people.’ The fact 
remains however that the judges of those States in 
which they are chosen by universal suffrage have 
never suffered in the comparison, other things be- 
ing equal, with the judges of those States in which 
the older and more conservative modes are retained. 
We therefore think that public policy does not de- 
mand any special changes in the modes of electing 
judges, and that among the many projects of 
‘reform’ that have recently been suggested and 
advocated in bar associations, legal journals and 
newspapers, this is entitled to as little favor as 
any.” The soundness of these views is just now 
confirmed by a practical test in our own State. Cer- 
tainly no very serious criticism can be made against 
either of the nominees for the Court of Appeals 
judgeship, and certainly no better man would have 
been appointed by any governor. So long as party 
nominations were to have been made, it is at least 
creditable to the parties that men of such high 
character have been selected. The consideration 
of judicial fitness is quite another consideration, 


We have sometimes been accused of being too 
hard on the New York city clique who oppose codi- 
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fication. Here now is what the American Law 
Review thinks of one of them, and one of his 
schemes: ‘‘Mr, Albert Mathews has published a 
communication in the New York Hvening Post upon 
the subject of the agitation concerning the adop- 
tion of what is known as the Field Civil Code. He 
puts forth no new argument on the subject, and he 
concludes by making a suggestion which seems to 
be more original than profound. It is that the 
command contained in the Constitution of New 
York of 1846, requiring that the Legislature should 
codify the law of the State, has come to be at the 
most the command of a past generation; for which 
reason it would be better to let the matter slumber 
until a new constitutional convention assembles, 
which the writer supposes will not be later than the 
year 1888, at which time the people can again ex- 
press themselves on the subject in their organic 
law. The force of this suggestion is not perceived. 
The plain sense of the matter is this: The Legisla- 
ture is elected by the new generation just as much 
as a constitutional convention will be. The Legis- 
lature occupies a relation to the people as close as 
that which a constitutional convention occupies, 
The Legislature wields the sovereign power of the 
people in every respect, where not restricted by the 
organic law of the State or of the United States. 
The Legislature has ample power to codify the law 
of the State, either with or without the command 
of a constitutional convention. It is the body by 
which the work is to be done; and assuming that 
the force of the command contained in the Consti- 
tution of 1846 is spent because a new generation 
has come upon the stage of action, it is still com- 
petent for a Legislature to say whether or no the 
law shall be codified, and it is as competent for 
them to say it as it is for a constitutional conven- 
tion to say it. This being so, there is no more rea- 
son in relegating such a question to a constitutional 
convention, which may or may not assemble in the 
year 1888, than there would be in postponing it for 
the consideration of the Legislature which shall as- 
semble in 1888. If the people ever get hold of the 
question the lawyers will learn how little influence 
they really possess. Many lawyers are like certain 
politicians; they do not know that there is such a 
thing as public opinion until they are knocked 
down with it. The people can reason upon the 
subject in a very short way, and the simple ques- 
tion which they will ask is, whether it is more rea- 
sonable to have the law written in one book than 
in several hundred books, If they cannot have the 
law properly written in one book —if no draft of a 
code has been yet submitted to them which meets 
the public demand, they will find some means of 
having one made and submitted to them.” We 
have been expecting this plot developed by Mr. 
Mathews. It would be comparatively easy to pack 
a convention against codification, but the obstruc- 
tionists will find that the people will pay very little 
attention to them. They paid no attention at all 
to the last convention, we believe, except to adopt 
the judiciary article, which is rather significant. 
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We have no doubt that most of the men opposed 
to codification are opposed to popular election of 
judges. The two usually go together, but popular 
election came and codification is coming — slowly, 
we must confess — but gaining in favor every year, 
and bound;to arrive and to stay. 


We really wish some American would go over to 
England and teach the English judges how to write 
the English language. Inthe last number of the 
Law Times Reports Justice Hawkins writes ‘ differ- 
ent to,” which is abominable, even if Thackeray 
does use it. And then some Englishman should 
come to Illinois and teach the judges there how to 
write English, and especially carry a large supply 
of the conjunction ‘“‘that” to Judge Scott, who 
seems prejudiced against that word. His example 
has apparently infected Judge Mulkey. If any of 
the judges want to know how English should be 
written let them devote their nights to reading the 
opinions of Mr. Justice Bradley and Judge Finch. 


Our London exchanges are full of matter about 
dogs, although dog-days are past. The Times has 
a long communication as to when a dog is ‘‘ under 
control” of the owner. The Law Journal advo- 
cates the abolition of the doctrine of scienter, or 
rather the reversal of it, proposing ‘‘to make evi- 
dence of the fact that a dog is not really tame or 
domesticated, in the true sense of the word, prima 
facie evidence of knowledge on the part of his mas- 
ter or keeper.” This is approved by a correspond- 
ent signing himself ‘‘A Lover of Dogs,” and it 
seems to us reasonable. If a dog bites, do not sub- 
ject the bitten to the difficult burden of proving 
that his owner knew he was accustomed or dis- 
posed to bite, but compel the owner to prove the 
contrary, which is easy for him, if true. The Jour- 
nal also has an account of a policeman who used a 
‘decoy dog” in the business of dog-catching and 
killing, for which he was properly rebuked by a 
magistrate. This is the meanest use to which de- 
coys have yet been put. 





NOTES OF CASES, 





N Weidmer v. N. Y. Elevated R. Co., 41 Hun, 284, 
the plaintiff, while walking on Third avenue 

in the city of New York, was injured by a hot cin- 
der falling from one of the defendant’s engines into 
her eye. She gave no other proof of negligence. 
Held, that the defendant was prima facie negligent, 
The court, Brady, P. J., said: ‘‘The jury found 
for the plaintiff, but the learned judge who pre- 
sided at the trial, upon an examination of all the 
authorities, felt himself bound to grant a new trial, 
for the reason that in this, as in all kindred cases, 
he said it was elementary law that the burden of 
proof was upon the plaintiff to establish the fact 
that the accident was caused by the negligence of 
the defendant or its servants, citing the cases to es- 
tablish that proposition, and to which must be 





added the recent case of Searles v. Manhattan R. Co., 
5 N. E. Rep. 66, in which the question was consid- 
ered. There is in that case, the court said, sufficient 
evidence to show that the plaintiff's eye was injured 
by a cinder lodged therein; that it came from a lo- 
comotive on the defendant’s railway, and that the 
plaintiff was free from contributory negligence — 
all of which was established in this case as well, 
But the court said that the defendant had a right 
to operate its railway over the street by steam, and 
to generate steam by the use of coal, and any dam- 
age caused by the careful and skillful exercise of 
its lawful rights could impose no obligation upon 
it. It appeared however in that case, as stated, 
from indisputable evidence, that the appliances 
used upon the defendant’s locomotives to prevent 
the escape of sparks and cinders were skillfully 
made and the best known, and that there was no 
evidence that any of the appliances were defective 
or out of order, but, on the contrary, they were in 
order. It does not appear from the report of the 
case however whether the plaintiff attempted, in 
the first instance, to establish the fact that there 
was a careless or unskillful exercise of the right of 
the defendant to operate its railway by steam, and 
therefore the case is not controlling here. If it ap- 
peared that on proof of the injury, the plaintiff had 
been required to prove a failure by the company to 
adopt measures to prevent such an occurrence, it 
would be otherwise. It would seem to be an ex- 
traordinary proposition that a person using, as a 
matter of right, the highway, and receiving such 
an injury as the plaintiff did, should be obliged to 
show, in the first instance, that it resulted not only 
from the defendant's act, but in addition thereto, 
that the defendants had not adopted the best means 
of preventing such an occurrence. This would 
necessarily involve an examination of the defend- 
ant’s engine, and an examination, scientific in its 
character, as to whether, by any known contriv- 
ance, it could have been avoided. It would seem 
more in accord with the principles of natural jus- 
tice to exact such evidence in response from the 
company. If the injured person were using the 
defendant’s road, the doctrine declared would have 
been in accord with established rules. Here how- 
ever the plaintiff was in the exercise of a right en- 
tirely independent of, and in no way connected 
with the defendant, and entitled to protection in 
the exercise of such right. When the plaintiff 
proved the injury under the circumstances dis- 
closed, the negligence of the defendant was estab- 
lished prima facie, and the onus was thrown upon 
the defendant to show absence of negligence, if it 
could be done. The injured person cannot be ex- 
pected to attempt the useless feat of pursuing the 
train in order to secure an examination of its loco- 
motive with a view of discovering what mode was 
adopted to prevent injuries such as described.” 


In Abrath v. North-Eastern R. Oo., 55 L. T. Rep. 
(N. 8.) 63, in the House of Lords, Lord Bramwell, 
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although the question was not involved, and had 
not been raised by counsel, delivered the following 
discourse: ‘‘ My lords: I am of opinion that no ac- 
tion for a malicious prosecution will lie against a 
corporation. I take this opportunity of saying that 
as directly and peremptorily as I possibly can, and 
I think the reasoning is demonstrative. To main- 
tain an action for a malicious prosecution it must 
be shown that there was an absence of reasonable 
and probable cause, and that there was malice or 
some indirect and illegitimate motive in the prose- 
cutor. A corporation is incapable of malice or of 
motive. If the whole body of shareholders were to 
meet, and in so many words to say, ‘ prosecute so 
and so, not because we believe him guilty, but be- 
cause it will be for our interest to do it,’ no action 
would lie against the corporation, though it would 
lie against the shareholders who had given such an 
unbecoming order. If the directors even, by reso- 
lution at their board, or by order under the com- 
mon seal of the company (I am putting the case 
plainly in order that there may be no mistake about 
it), were maliciously, with the view of putting 
down a solicitor who had assisted others to get 
damages against them, to order a prosecution 
against that man, if they did it from an indirect or 
improper motive no action would lie against the 
corporation, because the act on the part of the 
directors would be ultra vires ; they would have no 
authority to do it. They are only agents of the 
company; the company acts by them, and they 
have no authority to bind the company by ordering 
a malicious prosecution. I say therefore that no 
action lies, even if you assume the strongest case, 
namely, that of the very shareholders directing it, 
or the very directors ordering it, because it is im- 
possible that a corporation can have malice or mo- 
tive, and it is perfectly immaterial that some subor- 
dinate officer or individual, or individuals of the 
company, have such malice or motive. In the case 
which I put, an action would lie against the direc- 
tors personally who had ordered an improper prose- 
cution. It may be that no action would lie against 
any subordinate who had malice, and had not or- 
dered, or caused, or procured the prosecution, be- 
cause, although the two ingredients existed, which 
are necessary for the maintenance of such an action, 
that is to say, malice and the absence of reasonable 
and probable cause, yet in the case which I surmise 
the man would not be a prosecutor, and unless you 
find the absence of reasonable and probable cause 
and malice in him who is the prosecutor, an action 
is not maintainable. It is not enough therefore to 
show that there was an absence of reasonable and 
probable cause, and that the subordinate had mal- 
ice — not that I for a moment suggest that that is 
the case here. In my opinion this is not merely 
what is commonly called a technical point, although 
if a point were untechnical it would be very objec- 
tionable. This is a substantial objection, because 
every one, or every counsel and solicitor listening 
to me, knows that the only reason why a railway 





company is selected for an action of this sort is 
that a jury would be more likely to give a verdict 
against a company than against an individual. 
Everybody knows it, and perhaps there is a sort of 
hope of confusion; it is said ‘the man was inno- 
cent; somebody ought to be punished for it; here 
is a railway company; there was an improper mo- 
tive;’ and so there is a jumble; the case gets before 
a jury, and a railway company is exactly the party 
to have damages awarded against it. If ever there 
was a necessity for protecting persons it is in an ac- 
tion for malicious prosecution, and for two reasons: 
First of all a prosecutor is a very useful person to 
the community. We have something in the nature 
of public prosecutor, but everybody knows that 
the greater number of prosecutions in this country 
are undertaken not by the State, but by private 
persons, or as in this case, corporations. One may 
venture to quote Bentham even upon this matter. 
He said that laws would be of very little use if 
there were no informers, and that it is necessary 
for the benefit of the public that people when they 
prosecute, and prosecute duly, should be protected. 
And there is an additional reason. A man brings 
an action for a malicious prosecution; he gives evi- 
dence which shows or goes to show that he is inno- 
cent. You may tell the jury over and over again 
that that is not the question, but they never, or 
very rarely, can be got to understand it. They 
think that it is not right that a man should be 
prosecuted when he is innocent, and in the end 
they pay him for it. It is therefore all important 
that these actions should not be permitted to be 
brought against persons or bodies, or others who 
are not properly liable in respect of them. It may 
be said, ‘well, but this is rather hard upon a man 
who has been prosecuted, and improperly prosecu- 
ted.’ That is to say, the corporation is innocent, 
but its officers are guilty. But the same thing hap- 
pens in the case of an individual prosecutor. A 
man receives false information; he prosecutes upon 
that information, The person who gave him the 
information is not liable, because he did not prose- 
cute, He may be liable for the untrue statement, 
because it may be slander, in the same way as he 
would be liable if he charged an indictable offense 
against a person, or possibly he may be liable for 
having procured the prosecution, and it may be 
tnat in such a case as this some of the people em- 
ployed by the company were actuated by an in- 
direct motive. Ido not say that they were — it is 
impossible to say so—but what I say is, that it is 
no harder upon a man that he has no remedy against 
a public company, who has prosecuted him when 
the servants of the company have been malicious, 
than it is that there is no remedy against any indi- 
vidual man who has prosecuted, he having no mal- 
ice, but somebody who gave him information hav- 
ing malice. It is said that this is an old-fashioned 
sort of notion. It is, but this opinion is one that 
I have entertained ever since I have known any 
thing about the law; and although it is an old- 
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fashioned one, I trust that it is one which will not 
die out, for the reasons which I have given. But 
it is said, ‘well, but a variety of actions have been 
allowed against corporations which did not for- 
merly exist.’ I deny it. It is certain a corporation 
may order a thing to be done which is a trespass, 
because there the act of those who act for the cor- 
poration is not ultra vires. For instance, take the 
case of false imprisonment. A railway company 
gives somebody power to take up persons who it 
believes are doing some wrong to the company. If 
a person is so authorized, that is an authority which 
may be unreasonably exercised. You cannot give 
an authority maliciously to prosecute, but you may 
give an authority to take up persons who are cheat- 
ing a railway company. If that person to whom 
authority is given makes a mistake, and takes up a 
person who is not cheating, it may in such a case 
be said properly to be the act of the company, and 
they are properly liable. But in that case there is 
neither malice nor motive in question. So also they 
may be liable for the publication of a libel. That 
unfortunate word ‘malice’ has got into cases of ac- 
tion for libel. We all know that a man may be the 
publisher of a libel without a particle of malice or 
improper motive. Therefore the case is not the 
same where actual and real malice is necessary. 
Take the case where a person may make an untrue 
statement of a man in writing, not privileged on 
account of the occasion of its publication, he would 
be liable, although he had not a.particle of malice 
against the man, so would a corporation. Suppose 
that a corporation published a newspaper or printed 
books, and suppose that it was proved against them 
that a book so published had been read by an offi- 
cer of the corporation in order to see whether it 
should be published or not, and that it contained a 
libel, an action lies there, because there is no ques- 
tion of actual malice or ili-will or motive. For 
these reasons, which I dwell upon at no greater 
length, more particularly as Mr. MacClymont did 
not cite any cases upon this point, or go into it at 
all, I am clearly of opinion that this action does not 
lie against this company.” Lord Fitzgerald politely 
sat down on Lord Bramwell as follows: ‘That 
question is not now properly before us. We have 
had no argument upon it, and in the view which 
your lordships have taken it is unnecessary for the 
decision of the case. I have no doubt that the 
weighty observations of my noble and learned 
friend will be instructive in future, and will always 
carry with them that force before any tribunal 
which they so eminently deserve.” And the Earl 
of Selborne got on Lord Fitzgerald’s lap: ‘‘The 
importance of that question would certainly have 
led me, before I could arrive satisfactorily at an 
opinion of my own upon it, to desire to hear it ar- 
gued. It has not been argued at your lordships’ 
bar. It was not, so far as I can see, a ground of 
decision in the court below. What has been said 
by my noble and learned friend, I am sure, will have 
the weight due to all opinions of his whenever the 
question comes to be solemnly examined, but I do 





not think that your lordships’ decision in the pres- 
ent case can properly be regarded as determining 
that question.” What an unhappy man Lord Bram- 
well will be if there are no corporations in heaven 
for him to stand up for! 


——¢—_——— 


CONSTITUTIONAL LAW—PROCESS—EXEMPTION 
FROM SERVICE—MEMBER OF CONGRESS. 
CIRCUIT COURT, E. D. WISCONSIN, AUGUST 9, 1886. 


MINER vy. MARKHAM.* 


Under section 6 of article 1 of the Constitution of the United 
States a member of the House of Congress is entitled to 
exemption from service of process, although not accom- 
panied with arrest of the person, while on his way to at- 
tend a session of Congress. 

The privilege is limited to a reasonable time; it is not strictly 
confined to the exact number of days required for the 
journey, nor will it be forfeited fora slight deviation 
from the route which is most direct. 


These were two suits begun in the State Court, and 
removed to this court. The summons in each case 
was served on the defendant personally at Milwaukee 
on the 28th day of October, 1885. Before the removal 
of the cases to this court the defendant appeared spec- 
ially therein, and moved to set aside the service of the 
summons in each action on the ground that he was a 
member of Congress, and at the time of such service 
was on his way from his residence in California to 
Washington for the purpose of attending the next en- 
suing session of Congress. The motion was overruled 
by the State court, but without prejudice to the right 
of the defendant to renew the motion in that or any 
other court in which the cases should be thereafter 
pending. Thereupon the defendant, thereafter ap- 
pearing in the cases for the purpose only of removing 
the same to this court, filed petitions in each suit for 
the removal of the same under the act of 1875, and the 
cases were duly removed. A new motion was then 
made in behalf of the defendant to quash the service 
of the summons in each action, upon the same ground 
as that upon which a similar motion was made in 
the State court; which motion was opposed and 
argued. 

Affidavits filed in the cases in support of the motion 
showed that at the time of the service of process, and 
for a considerable time prior thereto, the defendant 
was a member of the Congress of the United States, 
having beeen duly elected thereto as a representative 
from the Sixth Congressional District of the State of 
California, and that he isa resident of the county of 
Los Angelesin that State. He alleged that at the 
time of the service of process upon him he was on his 
way to the city of Washington for the purpose of at- 
tending a session of the House of Representatives, asa 
member thereof from the Sixth Congressional District 
of California, and was at the time of such service 
temporarily in the city of Milwaukee. He further 
stated, in his affidavit, that he left Los Angeles ac- 
companied by his wife and four children, intending to 
proceed to Washington and there secure a suitable 
place of residence for himself and family during the 
session, and in time to arrange for and settle his fam- 
ily and household affairs there, prior to the date of the 
commencement of the session; that during his jour- 
ney several of his children were ill, and by reason 
thereof he was obliged to stop at several places on his 
way to Washington; and further, that by reason of 
such illness he was being detained in Milwaukee at 


*28 Fed. Rep. 387. 
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the residence of his brother at the time of the service 
of summons in said actions. He further states in his 
affidavit that he started from his residence in Los 
Angeles county to attend the session of Congress only 
areasonable length of time before the commencement 
of the session, and such as he considered proper and 
necessary under all the circumstances connected with 
the proper discharge of his duties as a representative 
in Congress, and was proceeding on his way to attend 
the session without any unreasonable or unnecessary 
delay. 

The affidavit of George C. Markham, brother of the 
defendant, stated that on the 28th day of October, 
1885, when the summons was served, the defendant, 
with his wife and children, was stopping with him, 
and that at that time, and for some time prior thereto, 
the defendant’s children were ill, and that by reason 
thereof the defendant was detained in Milwaukee on 
his way tothe city of Washingtun with his family for 
the purpose of attending a session of the Congress of 
the United States. 

It was also shown by affidavit that the usual time 
required to go from Milwaukee to Washington does 
not exceed two days; that the time required to come 
from Pasadena, the residence of the defendant in Los 
Angeles county, California, to Milwaukee, does not 
exceed six days; and that the time required to travel 
between Pasadena and Washington does not exceed 
eleven days. 

An affidavit made by the plaintiff stated that for 
ten years prior to 1878 or 1879 the defendant was a res- 
ident of Milwaukee; that in one of the years named 
he changed his place of residence to the State of Cali- 
fornia; that prior to the service of the summons upon 
him in these cases Congress has not been in session 
since March 4, 1885, and that the next session did not 
convene until December 7, 1885; that at the time of 
the service of the summons the defendant had more 
than abundant time toreturn from Milwaukee to his 
residence in California, and after remaining there 
over two weeks, to start therefrom and arrive at 
Washington three weeks before the meeting of Con- 
gress; that for at least seven days before the service of 
the summons, and until November 2, 1885, he was in 
Milwaukee visiting his friends and relatives, and as 
the deponent was informed and believed, had spent 
some time in October hunting deer in the northern 
woods of this State; that the direct route from the 
defendant’s residence in California to Washington 
does not include the city of Milwaukee. And it was 
alleged, upon information and belief, that at the time 
of the service of process upon the defendant, and for 
some time thereafter, he was travelling about and 
visiting sundry places before going to Washington to 
attend the session of Congress; and that when he left 
Los Angeles with his family he did not intend to go 
direct to Washington, but intended to stop on his 
way at Milwaukee, to visit friends and relatives at 
that place. 

Supplemental affidavits were filed after the argu- 
ment of the motions. An affidavit of the defendant 
stated that when he left California with his family, 
his family physician deemed it hazardous on account 
of the tender years of the children to go from Califor- 
nia to Washington without change and rest, and there- 
fore advised stopping in Kansas and Wisconsin until 
about the first of November. He stated further that 
the shortest time for travelling from Pasadena to 
Washington is six days and six nights, and that owing 
to his own impaired health it was necessary for him 
to take every precaution to prevent sickness; that he 
remained in Topeka, Kansas, two days, leaving his 
wife and children with a relative there while he pro- 
ceeded to Chicago, and remaining there one day, he 
reached Milwaukee October 9th; that the following 








day he went to the hunting camp of his brother in the 
northern part of the State, intending to remain there 
until his family reached Chicago; that owing to sick- 
ness and delay, his family did not reach Chicago till 
about October 2lst. when he met them there, and on 
the following day took them to the residence of his 
brother in Milwaukee; that his two youngest children 
were seriously ill,and remained so for several days, 
and that as soon as they recovered, and on November 
2d, he and his family proceeded to Washington, where 
it was necessary for him to be at the earliest moment 
to get his family settled, and prepare for the work of 
the coming session. 

The affidavits of R. B. Brown, a practicing physi- 
cian in Milwaukee, stated in substance that he attended 
the family of the defendant professionally on the 29th, 
30th, and 31st days of October, 1885; that two of the 
children were ill; that he was informed that they had 
been ill for several days; and he states that when 
he visited them they were too ill to travel, and ought 
not to have travelled in the condition they were in; 
that he advised the defendant not to leave Milwaukee 
until they were in better health; further, that the ill- 
ness of said children did not appear to be serious, and 
that when he made his last visit he advised the de- 
fendant that in a few days the children would prob- 
ably be well enough to proceed to Washington without 
material injury to their health. 

The plaintiff also made a further affidavit in which 
he stated that he met the defendant in Milwaukee on 
the 27th day of October, 1885, and that the defendant 
made certain statements tohim in relation to the 
health of his family, and also that he had been visit- 
ing and hunting with his brother a week or ten days in 
northern Wisconsin. It was also alleged in the affi- 
davit that on the 26th and 27th of October the de- 
fendant and his wife were visiting stores and shops 
in Milwaukee. 


Wells, Brigham & Upham, for plaintiff. 
James G. Jenkins, of counsel. 
Markham & Noyes, for defendant. 


Dyrr, J. Upon the presentation of facts thus 
made, the question to be decided is, was the defend- 
ant exempt from the service of civil process on him at 
the time the summons in each of these actions was 
served? Two propositions are involved in the consid- 
eration of this question: First, does the privilege 
from arrest specified in section 6, article 1, of the Con- 
stitution of the United States include a privilege from 
the service of civil process? Second, if it does, to 
what extent in period of time, with reference to go- 
ing toand returuing from the discharge of public 
duty, may the privilege be invoked ? 

1. Section 6, article 1, of the Constitution of the 
United States provides that representatives ‘shall in 
all cases, except treason, felony, and breach of the 
peace, be privileged from arrest during their attend- 
ance at the session of their respective houses, and in 
going to and returning from the same.”’ 

In Juneau Bank v. McSpedan, 5 Biss. 64, it was held 
that a non-resident defendant, coming within a State 
for the purpose of defending his suit, cannot be legally 
served with process in another suit; and Judge Miller, 
in the opinion, says: ‘‘ In England the privilege from 
arrest has always been construed to include the ser- 
vice ofasummons. Soin this country from an early 
period.” 


In Atchison v. Morris, 11 Biss. 191; 8S. C., 11 Fed. 


Rep. 582, Judge Drummond, on a review of the cases 
held in accordance with the rule established in New 
York and Pennsylvania, that as to a witness the priv- 
ilege extends to freedom from the service of civil pro- 
cess, and is not to be limited, asis held in some cases 
cited in the opinion, to freedom from arrest. 


It is 
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observed by Judge Drummond, in deciding the ques- 
tion before him, that in the Federal courts the weight 
of authority seems to bein favor of a more liberal 
view of the subject than is,taken in some of the State 
courts. See also U. S. v. Bridgman, 9 Biss. 221; Brooks 
v. Farwell, 4 Fed. Rep. 166. 

In Gyer’s Lessee v. Jrwin, 4 Dall. 107, decided in 
1790, it was held that ‘‘a member of the general as- 
sembly is undoubtedly/privileged from arrest, sum- 
mous, citation, or other civil process during his at- 
tendance on the public business confided to him.” 

In Bolton v. Martin, 1 Dall. 317, it was adjudged that 
amember of the State convention, which assembled 
in Philadelphia to consider the Constitution of the 
United States, was privileged from the service of a 
summous or arrest during the session, and fora rea- 
sonable time before and after it. This decision was 
before the ratification of the Constitution proposed 
for the government of the United States by the Fed- 
eral convention. The opinion of the court reviews the 
old law ou the subject, and it is there said that ‘‘ upon 
an attentive perusal of the statute of 12 & 13 Wm. III, 
no other authority will be wanting to show what the 
law was upon this subject before the passing of that 
act. From the whole frame of that statute it appears 
clearly to be the sense of the Legislature that before 
that time members of Parliament were privileged 
from arrest and from being served with any process 
out of the courts of law, not only during the sitting 
of Parliament, but during the recess, within the time 
of privilege, which was areasonable time eundo and 
redeundo.” Inthe same case the court, referring toa 
citation from Blackstone’s Commentaries, 165, to the 
effect that a member of Parliament might be sued for 
his debts though not arrested, during the sitting of 
Parliament, says: ‘This will appear to be expressly 
confined to actions at the suit of the king undera 
particular provision in the statute of William III,"and 
by the strongest implication shows that it could not 
be done at the suit of a private person.” 

Reference is then made to another passage from 
Blackstone, where he says: ‘“ Neither can any mem- 
ber of either house be arrested or taken into custody, 
nor served with any process of the courts of law, 
* * * without a breach of the privilege of Parlia- 
ment.” 

In a note to this case it is said, that ‘“‘in the case of 
U. S. v. Edme, 9 Serg. & R. 147, the court said that the 
privilege of protection ‘ has extended itself in process 
of time to every case where the attendance was a duty 
in conducting any proceedings of a judicial nature;’ 
and the case iu the text shows that the privilege ex- 
tends to protect all persons engaged in public business 
of a legislative character from the service of asum- 
mons as wellas from arrest. To the same effect (in 
the case of suitors) is Miles v. McCullough, 1 Bin. 
97."" 

In Parker v. Hotchkiss, 1 Wall. Jr. 269, it was held 
that a suitor in court residing without the circuit is 
privileged from the service of asummons; overruling 
the case of Blight’s Ex’r v. Fisher, decided by Judge 
Washington in 1809 (1 Pet. C. C. 41), in which this 
privilege was limited to exemption from arrest. Purker 
v. Hotchkiss was decided by Judge Kane, whose opin- 
ion was concurred in by Mr. Justice Grier and Chief 
Justice Taney. 

In Gentry v. Griffith, 27 Tex. 461, it was decided that 
members of the Legislature are not privileged against 
service of citation in civil suits by virtue of the pro- 
vision in the Constitution of the State granting an 
immunity from arrest to such members during the 
session of the Legislature, and while going to and re- 
turning from the same. 

In Case v. Rorabacher, 15 Mich. 5387. it was held that 
there is no general exemption from the service of pro- 





cess without arrest, merely because a party is attend- 
ing court awaiting the trial of acase. This case ap- 
pears to be in antagonism to Juneau Bank v. McSpe- 
dan; Brooks v. Farwell and Parker v. Hotchkiss, ubi 
supra, and to Larned v. Griffin, 12 Fed Rep. 590, which 
is an instructive case in its collation of the author- 
ities. 

In Doty v. Strong, 1 Pin. 84, the question was whether 
the privilege from arrest guaranteed by the Constitu- 
tion of the United States to members of Congress ex- 
tended to delegates from the territories; and if so, 
whether it was not only a privilege from arrest, but 
also from trial. ‘The affirmative of both of these pro- 
positions was there adjudged, and the court, speaking 
by Mr. Justice Miller, in passivg upon the questions, 
uses this language: “In orderto render this provis- 
jon (meaning section 6 of article 1 of the Constitution 
ofthe United States) available to the extent of its 
necessity, it will not do to construe the words ‘ priv- 
ilege from arrest’ in a confined or literal sense. A 
liberal coustruction must be given to these words 
upon principle and reason. It is just as necessary for 
the protection of the rights of the people that their 
representative should be relieved from absenting him- 
self from his public duties during the session of Con- 
gress fur the purpose of defending his private suits in 
court, as to be exempt from imprisonment on execu- 
tion. If the people elect an indebted person to repre- 
sent them, this construction of the Constitution must 
also be made to protect his rights and interests, 
although it may operate tothe prejudice of his cred- 
itors; but the claims of the people upon his personal 
attendance are paramount to those of individuals, aud 
they must submit.” 

In Anderson v. Rountree, 1 Pin. 115, the subject was 
more thoroughly reviewed and considered, reference 
upon the question of privilege being made to5 Bac. 
Abr. 618; Tidd Pr. 257, and 1 Dunl. Pr. 92, and to the 
principal adjudged cases then extant, and it was held 
that the privilege from arrest secured to members of 
the legislative assembly not only exempted their per- 
sons from actual arrest, but also from suit or any civil 
process which might interfere with their public duties 
during the continuance of their privilege. 

Thus it will be seen that the decisions are not en- 
tirely harmonious upon the question of the extent of 
the privilege in question; but it has been the lawin 
this jurisdiction from territorial times that the priv- 
ilege in such a case as that at bar extends to exemp- 
tion from civil process, with or without actual arrest; 
and in the absence of more authoritative exposition of 
the constitutional provision from the Supreme Court 
of the United States, I shall hold that under that pro- 
vision, the defendant, asa member of the Congress of 
the United States, was entitled to exemption from 
service of process upon him, although it was not ac- 
companied with an arrest of his person, provided the 
privilege was in force at the time of such service. 

2. This brings us tu the second proposition involved, 
namely, was the defendant, when served with pro- 
cess, “ going to’’ the capital to attend a session of the 
house of which he was a member, within the meaning 
of the constitutional provision? No fixed time is pre- 
scribed by the Coustitution during which, before and 
after the close of the session, the privilege in question 
shall extend. Theclause is: ‘‘ During their attend- 
ance at the session of their respective houses, and in 
going to and returning from the same.’ It would bea 
superfluous task to go into all the old law on this sub- 
ject as it once existed in England, when members of 
Parliament were allowed prescribed periods of exemp- 
tion from arrest, before and after sessions of Parlia- 
ment. An exhaustive review of the law, and of the 
English authorities, may be found in the case of Hop- 
pin v. Jenckes, 8 R. I. 453, and nothing can be profit- 
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ably added to what is there said on the subject. In 
Cushing’s Law and Practice of Legislative Assemblies, 
at section 582, it issaid: ‘‘In the Federal govern- 
ment, aud in many States, members are privileged 
while going and returning merely without other lim- 
itation of time. Where the duration of the privilege 
is thus stated, members are entitled to a reasonable, 
or as it was expressed by the House of Commons, on 
occasion, a convenient time for going and returning. 
Thus they are not obliged at the close of the session to 
set out immediately on their return home, but may 
take a reasonable time to settle their private affairs, 
and prepare for the journey; nor will the privilege be 
forfeited by reason of some slight deviation from the 
most direct road.” 

The Manual of Parliamentary Practice, published 
by authority of the House of Representatives in 1860, 
states the rule thus: ‘“‘The time necessary for going 
toand returning from Congress not being defined, it 
will of course be judged of in every particular case by 
those who will have to decide the case. While privi- 
lege was understood in England to extend, as it does 
here, only to exemption from arrest, ewndo mor- 
ando et redeundo, the House of Commons themselves 
decided that a convenient time was to be understood. 
1 Hats. 99,100. Nor is the lawso strict in point of 
time as to require the party to setout immediately 
on his return, but allows him time to settle his 
private affairs, and to prepare forhis journey, and 
does not even scan his road very nicely, nor 
forfeit his protection for a little deviation from 
that which is most direct, some necessity per- 
haps constraining him to doit. Str. 986, 987.” 

Such also is in substance the Janguage of Judge 
Story, in his work on the Constitution, section 864. 
Asaresult of the authorities thet bear on the ques- 
tion, it is held in Hoppin v. Jenckes, swpru, that the 
privilege from arrest of amember of Congress is lim- 
ited to the continuance of the session, and to a reason- 
able time for going and returning; and this is now the 
law inthis country. What is a reasonable time for 
“going toand returning” from the seat of govern- 
ment must depend upon circumstances, and may be 
difficult to determine. The observations of Judge 
Story, that the law does not scan the road which the 
member may take in his journey very nicely, nor for- 
feit his protection for a slight deviation from the 
route whichis most direct, nor it may be added, 
measure with precision the time absolutely necessary 
for going to or returning from the capital, furnish a 
just and sensible test in considering the question. To 
entitle the defendant to the privilege here invoked, he 
must have been in good faith on his way to the seat of 
government to enter upon the discharge of his public 
duties; that must have been the primary object of his 
journey. He must have left his residence in Califor- 
nia with the intent of then going to Washington to 
take his seat in Congress to which he was elected, and 
the time taken for the journey must have been rea- 
sonable. He had a right, without forfeiture of his 
privilege, to set out from his residence at such time 
before the session should open as would enable him 
conveniently to establish his quarters, and settle his 
family and household affairs at the capital, and also, I 
think, to enable him to inform himself as a new mem- 
ber regarding pending legislation, so that he might 
enter advisedly upon the discharge of his duties. A 
slight deviation from the usual route for rest, conven- 
ience, or because of family sickness, ought not to 
cause a loss of his privilege, if such deviation was but 
an incident to the principal journey. Nor ought the 
duration of the privilege to be strictly measured by 
the exact number of days, with the present facilities 
for travel required for a journey from _his residence in 
California to Washington. At the same time his priv- 





ilege could not and ought not to avail him if the de- 
viation was equivalent to an abandonment of the 
original journey for purposes of pleasure or family 
visiting. If when he leftbis home in California, his 
intention was to make a journey, not to Washington 
but to Milwaukee, there to spend an indefinite time 
visiting relatives, and then to go from Milwaukee to 
Washington after such prearranged delay at the for 
mer place as would still enable him to arrive at the 
capital in reasonable time to enter upon his public 
duties, so that it might be fairly said that the object 
of his journey at the time he set out upon it was not 
then to go to the capital, but elsewhere, it is clear that 
while in Milwaukee he could not assert the constitu- 
tional privilege of exemption from arrest or service of 
process. 

Applying these principles to the facts as here pre- 
sented, lam of the opinion that the defendant was 
privileged from the service of process upou him in 
these cases. It is evident that when he set out with 
his famiiy from Pasadena, his intended destination 
was Washington. The primary object of the journey 
was to go to the capital to prepare for and enter upon 
his duties as a member of Congress. He hada right 
to exercise a reasonable yudgment in connection with 
the settlement of his family in Washington, as to the 
time required for the accomplishment of his primary 
purpose, with its necessary incidents. It cannot be 
said from the facts shown that his destination was 
Milwaukee. It is evident that the health of his fam- 
ily to a large extent controlled his movements. Under 
the circumstances, bis deviation from the direct route 
was not such as to justify an inference of abandon- 
ment of the original journey or its primary object. 
His privilege, in view of ali the facts shown, ought 
not, [ think, to be adjudged forfeited by such devia- 
tion, nor ought the court to measure with mathemat- 
ical accuracy the days and hours required by the most 
rapid courseof transit to travel from Pasadena to 
Washington. In short the defendant was in good 
faith on his way to the seat of government to enter 
upon his public duties as a member elect of the forty- 
ninth Congress when the process in these cases was 
served upon him. Hisdeviation to Milwaukee was 
butan incidentin the journey, and seems to have 
been occasioned. by circumstances which made the 
deviation justifiable if not absolutely necessary. 
He was therefore entitled to the protection of his 
privilege. 

The defendant having appeared specially in the 
State court both in his motion to set aside the service 
of the summonsin these cases andin his application 
for the removal of the cases to this court, and the mo- 
tion madeinthe State court having been denied 
without prejudice to a renewal of the same, the de- 
fendant has not waived his privilege, and can assert it 
here with the same force and effect as if the suits had 
been brought and the motion made in this court in 
the first instance. Atchison v. Morris, supra; Hark- 
ness v. Hyde, 98 U. S. 476; Sanderson v. Ohio Cent. R. 
& C. Co., 61 Wis. 609; S. C., 21 N. W. Rep. 818. 

Motion to set aside the service of summons granted. 


——__.>—__——__ 


MASTER AND SERVANT—EMPLOYERS' LIABIL- 
-ITY ACT—DEFECT IN CONDITION OF WAYS. 


QUEEN’S BENCH DIVISION, JULY 8, 1886, 


THOMAS V. QUARTERMAINE.* 


The plaintiff was employed in a cooling-room in the defend- 
ant’s brewery. Inthis room werea boiling vatand a 
cooling vat, and between them ran a passage which was 


*17Q. B. Div. 414. 
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in part only three feet wide. The cooling vat had a rim 
rising sixteen inches above the level of the passage but it 
was not fenced or railed in. The plaintiff went along this 
passage to pull a board from under the boillng vat. This 
board stuck fast and then came away suddenly, so that 
he fell back into the cooling vat and was scalded. In an ac- 
tion under the Employers’ Liability Act, held, that the 
plaintiff could not recover, for there was no evidence that 
he had been injured by reason of any defect in the con- 
dition of the ways, works, or plant of the brewery, within 
the meaning of the act. 


PPEAL by motion from the decision of the judge 
of the County Court of Surrey. 


W. Graham, and Hewitt, for defendant. 
Crump, Q. C., and Hodson, for plaintiff. 


Wits, J. [am of opinion that this appeal must be 
allowed, and that the defendant is entitled to have 
judgment entered for him. 

I willjnquire first what our decision ought to be if 
there were no such statute in force as the Employers’ 
Liability Act, 1880 (43 & 44 Vict., ch. 42), and then I 
will proceed to consider the effect of that statute upon 
this case. Apart from that statute the plaintiff could 
not, in my opinion, maintain this action. I take as 
one element in this case the fact found by the County 
Court judge that there was no contributory negli- 
gence ou the part of the plaintiff; but nevertheless the 
evidence discloses a state of facts which I consider 
would disentitle him from recovering without the aid 
of the statute, for it appears that if any danger did 
arise from the arrangement of this brewery, and the 
relative position of the two vats or of the cooling vat 
and the plank, that danger was known to the plaintiff, 
and that he, knowing the risk that he ran, yet volun- 
tarily did that which resulted_in the injury for which 
he now claims compensation. The danger, if danger 
there were, was certainly patent, and the plaintiff 
must have been no less aware of it than was any one 
else connected with the brewery. This being so, the 
well-known principle which is embodied in the maxim 
volenti non fit injuria applies, and the plaintiff cannot 
recover. 

There were in the same room at this brewery a boil- 
ing vat and a cooling vat; between them ran a passage 
which wasin part only three feet wide, the cooling 
vat had arim rising sixteen inches high above the 
level of the passage, but it was not protected by any 
rail or fence. Under the boiling vat there was a re- 
ceptacle wherein lay a plank or board which served as 
alid. The plaintiff went to get this lid, he pulled it, 
but as it stuck he pulled harder, when it came away, 
as he stated, all at once, and he fell back into the 
cooling vat and was scalded. The accident therefore 
did not arise from the narrowness ofthe passage con- 
sidered asa passage or gangway, but only because 
there was not width in it to enable a person meeting 
with suchan accident to fall at full length across 
it. 

Even supposing there were any risk arising from 
the passage being narrow, that risk was one which the 
plaintiff could understand as well as any one else 
could, nor could the employer know, nor ought he to 
kuow, any thing more about either the nature or ex- 
tent of the risk than the plaintiff himself. 

Out of many cases to which reference may be made, 
Woodley v. Metropolitan District Ry. Co., 2 Ex. D. 384, 
and Britton v. Great Western Cotton Co., L. R.,7 Ex. 
130, recognize in clear terms the principle that a per- 
son who continues in an employment with full knowl- 
edge of the risk run, and who voluntarily goes to do 
that which he knows will expose him to danger, can- 








not recover for injuries so received, and the reason of 
this principle is expressed both powerfully and 
tersely by Lord Bramwell in a memorandum written 
by him on the case of Clayards v. Dethick, 12 Q. B. 
439, and printed in the Appendix B to Smith on Neg- 
ligence. Lord Bramwell there points out that in 
sucha case the accidentis not dueto the defend- 
ant’s negligence but to the voluntary act of the plain- 
tiff. 

I now proceed to consider whether the Employers’ 
Liability Act, 1880 (43 & 44 Vict., ch. 42), has made any 
difference, and whether the provisions of section 1, 
subsection 1, apply to this case. By that section the 
workman is entitled to the same right of compensa- 
tion and remedies against the employer asif he had 
not been a workman—in case he receives personal 
injury caused “by reason of any defect in the 
condition of the ways, works, machinery, or plant 
connected with orusedin the business of the em- 
ployer.’’ That is there must be such a defect due to 
the negligence of the employer or those for whose 
negligence he would be responsible to astranger. But 
I can see no evidence of any defect in the condition of 
either ways or plant. The way, as a passage or gang- 
way, was safe enough, and as far as appears, wide 
enough for any legitimate use that it could be put to 
asaway. There was no defect in the vat asa vessel 
to hold liquor to be cooled. The defect, if defect there 
were, was not in the way, considered as a way, nor in 
the vat considered asa vat, but in the proximity of 
the vat to the place where a piece of board was kept, 
which piece of board stuck by some accident when re- 
quired for use. Nowthe test whether machinery or 
plant be defective or not within the meaning of the 
statute, laid down in the case of Heske v. Samuelson, 
12 Q. B. Div. 30, and adopted by the Court of Appeal 
in Cripps v. Judge, 13 Q. B. Div. 588, was whether the 
machine was fit or unfit for the purpose for which it 
was applied. The same test must of course apply toa 
“way,” and following that test I am of opinion that 
there was in this case no defect within the meaning of 
section 1, subsection Lof the statute, and therefore 
that this case is not brought within the provisions of 
the Employers’ Liability Act, 1880. 

It appears to me that the decision in this case must 
turnonthe question whether the statute applies to 
this case. If Iam wrong in holding that it does not 
apply to this case at all, then 1 think that Weblin v. 
Ballard, 17 Q. B. Div. 122,is an authority which gov- 
erns the present case, for that decision binds us, and 
it seems to me tobe authority conclusive for the 
plaintiff, if the statute in question applies at all. 

In that case the judges held that there was evidence 
‘- that the ladder (being without hooks or stays) used 
as it was upon the crooked pipe, was notin a proper 
condition for the purpose for which it was used, and 
that therefore there was evidence of a defect in the 
condition of the ways or plant.’’ And again, it was 
there said ‘‘ the use of the ladder appeared by the evi- 
dence to have been so manifestly dangerous that every 
one who saw the ladder so used must have been 
aware ofthe danger. This it was argued by the de- 
fendant proved that the deceased had been guilty of 
contributory negligence. We do not agree.”’ 

The learned judges therefore in that case tooka 
view of the meaning of the clause at the end of sec- 
tion 1, which enacts that a workman ‘‘shall have the 
same right of compensation and remedies against the 
employer as if the workman had not been a workman 
of nor inthe service of the employer,” which will 
place him in certain casesin a better position than a 
person not, in the service of the employer. Sucha 
person, in the circumstances found in the judgment 
in that case, fully alive to the danger he was running, 
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certainly could not have recovered, though asked by 
the employer to do the work. But they held thatin 
such cases the defense that the servant has contracted 
to take upon himself the known risks attending the 
engagement is, by the statute, taken away from an 
employer when sued by a workman under the act. In 
the case of aservant this is probably equivalent to 
saying that the defense that he knew of the danger is 
taken away, and it seems to have been so treated in 
that case. Speaking for myself it seems tome that 
this really does place the servant, not in the same 
position as a stranger, but ina better position. It is 
very difficult at all times to apply a hypothesis which 
is contrary tothe fact. Is the hypothetical person, 
not in the service of the employer, to be treated asa 
person lawfully engaged in the operation in question, 
or unlawfully there; as a person doing the operation 
at the request of the employeror asa volunteer? 
These are questions which suggest only samples of the 
difficulty of applying an incomplete hypothesis to a 
state of facts which really negatives the hypothesis. 
Without therefore expressing any doubt as to the cor- 
rectness of the decision in Weblin v. Ballard, 17 Q. B. 
Div. 122, I should have desired, had it been necessary, 
carefully to consider whether the fact, that the de- 
fendant in such cases can no longer set up the defense 
that the plaintiff contracted to take the risks of the 
service, also precludes him from setting up that in the 
particular operation which in the particular case 
caused the injury, the plaintiff, treating him as not a 
servant, must yet have perfectly appreciated the dan- 
ger of what he was going todo. Thisis not stated in 
terms in Weblin v. Ballard, 17 Q. B. Div. 122, but it 
certainly seems involved in the decision, and it is diffi- 
cult to see how any such distinction as I have referred 
to, and which was pressed upon usin the argument, 
can be maintained. The result certainly seems to 
place the workman in a better position than a stranger, 
and in his case, to deprive the employer of the benefit 
ofthe maxim, volenti non fit injuria. My ground 
therefore in this case for holding that the defendant 
is not liable is that, in my opinion, the} facts of this 
case do not bring it within the statute, and that there- 
fore the provisions of 43 & 44 Vict., ch. 42, do not ap- 
ply to it at all. 

GRANTHAM, J. Ialsoam of opinion that this case is 
not within the Employers’ Liability Act, 1880. That 
act enacts, I think, in effect that aservant shall be in 
the same position as a stranger. Could a stranger 
have recovered in this section? The authorities are 
all unanimous to the effect that he could not. Reliance 
was placed by the plaintiff on Weblin v. Ballard, 17 Q. 
B. Div. 122, but that case is not an authority in his 
favor, for the judges decided it on the ground that the 
ladder was not in a proper condition forthe purpose 
for which it was used, so that there was evidence ofa 
defect in the condition of the ways or plant, whereas 
in this case there was no suchevidence. The way was, 
asa way, perfect, and the vat was, as a vat, perfect, 
and therefore the section of 43& 44 Vict., ch. 42, on 
which reliance has been placed, does not apply to this 
case. 

I agree with my Brother Wills, in the view which he 
has expressed as to the construction of the statute on 
which the judgment in Weblin v. Ballard, 17Q. B. Div. 
122, is based, and I think that the learned judges hav- 
ing found that the ladder was initself dangerous,their 
judgment does not cover this case. 

In Heske v. Samuelson, 12 Q. B. Div. 30, the lift was 
also in itself dangerous, so that in both those cases 
there wasa defect within the meaning of the act, 
which we do not find exists in this case. 

Judgment for the defendant. 

Leave to appeal granted. 





CONSTITUTIONAL LAW—REGULATION OF COM- 
MERCE—STATE LAW FORBIDDING DIS- 
CRIMINATION BY CARRIERS—CON- 
‘TRACTS FOR CARRIAGE BE- 

YOND STATE. 


RHODE ISLAND SUPREME COURT, 
MAY 5, 1886. 


PROVIDENCE CoA Co. v. PROVIDENCE, ETC., R. Co. 


A statute, which forbids discrimination by a common carrier 
in his charges for transportation, applies to contracts 
made in this State for transportation to points beyond the 
State, and is not in conflict with the provision of the Con- 
stitution of the United States, that ‘‘ Congress shall have 
power * * * to regulate commerce * * * with 
foreign nations and among the several States, 


ILL in equity for an account and injunction. On 
exceptions to the answer. The opinion states the 
question. 


James Tillinghast, for complainant. 
Charles Hart and Edwin Metcalf, for respondent. 


Truuineuast, J. The main questions presented for 
our consideration by the numerous exceptions to the 
defendant's answer to the bill are, first, whether the 
provisions of Public Statutes R. I., chapter 139, which 
prohibit discriminations being made by common car- 
riers in the transportation of goods and merchandise, 
can be construed to affect contracts made in this State 
for the transportation of goods and merchandise to 
points beyond the limits thereof; and second, if they 
can be so construed, whether they are not to that ex- 
tent in conflict with the “commercial clause” of the 
Constitution of the United States, which provides that 
“the Congress shall have power to regulate commerce 
with foreign nations and among the several States.” 
The defendants are common carriers owning and 
operating the Providence and Worcester railroad, 
which is situated partly in Rhode Island and partly in 
Massachusetts. The corporation has been consoli- 
dated under the statutes of both States. The bill 
seeks relief against the defendants for discriminations 
alleged to have been made by them against the plain- 
tiffs, both on contracts for the transportation of mer- 
chandise to points within this State, and also to points 
without the State, on the line of their road. Most of 
the exceptions areto the refusal of defendants to 
answer the allegations of the bill as to business trans- 
acted by them on contracts made for the shipment of 
merchandise to points without the State. The de- 
fendants contend that they are not called upon to 
answer these allegations, because they are only a 
Rhode Island corporation, owning and operating a 
railroad wholly in this State; that part of the road be- 
yond the limits thereof being owned and controlled 
by another and distinct corporation, created by and 
only amenable to the laws of another State. By the 
express provisions of the defendant’s act of incorpo- 
ration in this State, of May, 1844, sections 15 to 18, the 
consolidated company forms but one corporation, and 
by section 18it is expressly made subject to all the 
duties and liabilities of the Providence and Worcester 
Railroad Company created by the provisions of this 
act and to the general laws of this State to the same 
extent as the said Providence and Worcester Railroad 
Company and the stockholders therein would have 
been had the whole line of said railroad been located 
within the limits of this State. The defendants then 
are a consolidated railroad company owning and oper- 
ating a railroad extending, as alleged in the bill, from 
Providence, Rhode Island, to Worcester, Massachu- 
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setts; and we think it is well settled that such a cor- 
poration is but one entity, “and thatthe acts and 
neglects of the corporation are done by it as a 
whole.” 

In Boston, etc., R. Co. v. New York, etc., R. Co, 13 
R. I. 260, 262, this court, speaking of the Boston, Hart- 
ford and Erie Railroad Company, which was chartered 
by the State of Connecticut, says that it “was nota 
Rhode Island corporation except so far as it became, 
by virtue of the sale and action of the Legislature, the 
successor of the Hartford, Providence and Fishkill 
Railroad Company. Yet as a foreign corporation it 
might be empowered to own and operate a railroad 
within this State, the policy of such authority being 
wholly within the discretion of the Legislature.” 
* * * “But the Boston, Hartford and Erie Rail- 
road Company can hardly be regarded as a foreign 
corporation. True, it was not a Rhode Island corpo- 
ration in the sense that it was chartered here, but it 
was subject to Rhode Island laws and control as fully 
as a domestic railroad company.’’ And then, after re- 
citing the legislative action concerning it, the court 
further says, ‘‘it was thenceforth a corporation in this 
State, though not otf this State.” 

In Scofield v.Lake Shore, etc.,R.Co.,43 Ohio St.571; S. 
C., 54 Am. Rep. 846, wherein this question has recently 
been fully considered by the Supreme Court of Ohio, 
the court says: ‘‘A further question is presented, 
whether the decree for plaintiffs should be limited to 
and enforced only in this State, or should it extend to 
and be enforced against the defendant at all points 
reached by defendant’s railroad, its branches and con- 
necting lines?”” ‘“‘The District Court finds that the 
defendant is a consolidated company, its lines of road 
extending to various points in Pennsylvania, New 
York, Ohio, Indiana, Michigan and Illinois. It isan 
artificial person and the same person in all this ter- 
ritory, and this court has acquired jurisdiction of the 
person of the corporation and the right to enforce all 
proper decrees against it." * * * 

“The railroad is an entirety, whether within the 
State or without; and the artificial person, by the acts 
of the several States authorizing consolidation, has 
been created one and not two or more, and no reason 
is perceived whyit may not be dealt with by the 
courts of either State that has procured jurisdiction.” 
“This artificial person not only holds itself out, but 
does make contracts for the transportation of freight 
over its connecting lines as well as its own line, and it 
makes rates to points only reached by connecting 
lines. No reason is perceived why it should not be 
ordered to make no discriminations to the injury of 
the plaintiff in its rates to points thus reached. Of 
course it may, at any time, refuse to make any rates 
beyond its own lines; but if it makes rates to points 
on connecting lines, the rates should be equal to all.” 
See also McDuffee v. Portland, etc., R. Co., 52 N. H. 
430; S.C., 138 Am. Rep. 72; Peik v. Chicago, etc., R. 
Co., 94 U. S. 164, 176; Horne v. Boston, etc., 2. Co., 18 
Fed. Rep. 50. 

This doctrine is now so fully settled that a review of 
the cases is quite unnecessary. 

Construing the statute then, to include contracts for 
the transportation of merchandise to points without 
the State on the line of defendants’ road, is it obnox- 
ious to the constitutional provision before mentioned ? 
We do not think itis. It is not in our judgment a 
regulation of commerce within the meaning of the 
“commercial clause’’ as heretofore construed, either 
by the State courts.or by the final arbiter of questions 
of that sort—the Supreme Court of the United States. 
It opposes no obstruction and causes no delay to com- 
merce. Neither does it lay any tax thereon so as to 
make it obnoxious to the rule as laid down by the 
Supreme Court of the United States in Hays v. 





Pacific Mail Steamship Co., 17 How. 596; Morgan v. 
Parham, 16 Wall. 471; Steamship Co. v. Port Wardens, 
6 id. 31; Case of the State Freight Tax, 15 id. 232; Hen- 
derson v. Mayor of New York, 92 U. 8. 259; Walling v. 
Michigan, 116 id. 446; Gloucester Ferry Co. v. Pennsyl- 
vania, 114 id. 196, and many others of the same class, 
It simply prohibits discrimination being made in favor 
of one and against another having occasion to use the 
facilities afforded for the transportation of goods by 
common carriers under like circumstances, a substan- 
tial declaration of the common-law doctrine upon this 
subject. Messenger v. Pennsylvania &. Co., 87 N. J. 
Law, 531; S. C., 18 Am. Rep. 754; Chicago, etc., R. Co. 
v. People, 67 Ill. 11. And although a statute of this 
sort may doubtless be properly said to affect com- 
merce, yet as held in the State Tax Railway Gross Re- 
ceipts, 15 Wall. 284, 293, ‘‘it is not every thing that af- 
fects commerce;that amounts to a regulation of it 
within the meaning of the Constitution.” 

In Peik v. Chicago, etc., R. Co., 94U.S. 164, in which 
the power of the Legislature of Wisconsin to provide 
by law fora maximum charge to be made for fare and 
freight for the transportation of persons and property 
carried within the State, or taken up outside the State 
and brought within it, or taken up inside and carried 
without, was considered, the Supreme Court of the 
United States says: 

“As to the effect of the statute as a regulation of in- 
terstate commerce, the law is confined to State com- 
merce, or such interstate commerce as directly affects 
the people of Wisconsin. Until Congress acts in ref- 
erence to the relations of this company to interstate 
commerce, it is certainly within the power of Wiscon- 
sin to regulate its fares, etc., so far as they are of do- 
mestic concern. With the people of Wisconsin this 
company has domestic relations. Incidentally these 
may reach beyond the State. Butcertainly until Con- 
gress undertakes to legislate for those who are without 
the State, Wisconsin may provide for those within, 
even though it may indirectly affect those without.” 

In the case of Chicago, etc., R. Co. v. Iowa, 94 U.S. 
155, 161, the same doctrine was maintained. 

The conclusion deducible from the numerous decis- 
ions bearing upon this subject, as well. stated by the 
Supreme Court of Indiana in Western Union Tel. Co. 
vy. Pendleton, 9 Ind. 12;8. C.,48 Am. Rep. 692, ‘‘is, 
that the States cannot embarrass commercial com- 
munication, abridge the freedom of commerce, dis- 
criminate in favor of the products of one State, 
lay burdens upon the instruments of commerce, 
or exact licenses from persons, natural or artificial, 
engaged in interstate commerce.” See cases there 
cited. 

Accepting this asa summary of the law applicable 
to the case before us, we do not see that the statute 
under consideration is obnoxious thereto. Commer- 
cial intercourse is not thereby abridged or fettered, 
and no new duty or burden is imposed thereon. The 
defendants are only called upon to do, under a certain 
penalty, precisely what the common law declares it to 
be their duty to do without the statute, viz.,,to treat 
allalike under similar circumstances—a mere police 
regulation. 

The Supreme Court of Illinois has recently had oc- 
casion to construe a similar statute, and in so doing 
inter alia says: ‘‘It is no doubt true that the statute 
to prevent unjust discrimination in the rates of 
charges of railroad companies, under which this ac- 
tion was brought, may affect commerce, but in our 
judgment it cannot be said to be a law regulating com- 
merce among the States, within the meaning of the 
Federal Constitution. The law does not purport to 
exercise control over any railroad corporation except 
those that own or operate a railroad in the State, such 
corporations as have domestic relations with the peo- 
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ple of the State; and as we understand the decisions 
ofthe Supreme Court of the United States, similar 
laws enacted by State authority have been upheld and 
sustained, although such laws may affect commerce.” 
People v. Wabash, etc., R. Co., 104 Ill. 476. See also 
Hall v. DeCuir, 95 U. S. 485, 487; Peik v. Chicago, etc., 
R. Co., 94 id. 164; Chicago, etc., R. Co. v. Iowa, id. 155; 
Munn v. Illinois, id. 113. 

The exceptions are sustained in so far as they are 
based upon the omission of the defendants to answer 
the allegations of the bill as to transactions reaching 
beyond the limits of,the State. 


—___.—_____—— 


TAXATION—NATIONAL BANK STOCK—RIGHT TO 
DEDUCT BONA FIDE INDEBTEDNESS— 
JUDICIAL NOTICE. 


SUPREME COURT OF INDIANA, JUNE 25, 1886. 


WaASSON Vv. First Nat. BANK.* 


In the assessment and taxation of shares of national bank 
stock, the owners thereof, having no othercredits or mon- 
eyed capital, are entitled to deduct their bona fide debts 
from the assessed value of such shares of stock. 

Courts will take judicial notice of the fact that national bank 
stock constitutes a material portion of the moneyed capi- 
tal of the State. 


_——— from Marion Supreme Court. 


William A. Ketcham, for appellant. 


R.N. Lamb, A. L. Mason and Ralph Hill, for ap- 
pellee. 


ZouuaRs, J. Itis well settled that this court will 
not grant a rehearing upon grounds not urged in ar- 
gument preceding the decisions. Board Comm’rs of 
Marion Co. v. Center T'p., 105 Ind. 422, and cases there 
cited. The main question presented by the record in 
this case is an important one. A rehearing was 
granted, and an oral argument solicited by the court 
upon that question. It is now alleged that the com- 
plaint is technically defective. These objections were 
not urged in argument prior to the former decisions, 
and as a rehearing would not have been granted on 
account of them, we think that in this particular case 
they should not enter into the decision. Without in- 
tending to commit the court in the way of a ruling we 
may say, in passing, that if we were to write upon 
those questions as at present advised, we should feel 
constrained to hold that the objections are not well 
taken. If however appellant is correct in his conten- 
tion he may make available what he now urges by way 
of an answer below. 

The one important question presented by the record 
is this: In the assessment and taxation of shares of 
national bank stock, are the owners thereof, having no 
credits or moneyed capital from which to deduct their 
bona fide debts, entitled to deduct them from the as- 
sessed value of such shares of stock? The law of this 
State provides that in the assessment and taxation of 
whatin the statute is denominated credits, the indi- 
vidual tax payer. as owner thereof, may deduct there- 
from his bona fide debts, except debts of certain desig- 
nated classes. Rev. Stat. 1881, §§ 6332, 6333, 6336. 

The first question for decision is, from what credits 
may such debts be deducted by the individual tax 
payer, and what does the word “credit” include? 

The statute further provides that the assessor shall 
furnish to the tax payer blanks upon which he shall 
furnish a list of his personal property of every descrip- 
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tion owned by him on the first day of April. 
6330, Rev. Stat. 1881. 

So far as material here, section 6332 is as follows: 
‘In making out the statement each person shall put 
down the credits due and owing from any person or 
corporation, whether in or out of the county, sepa- 
rately from the rest of his personal property; and 
every credit for a sum certain, payable either in 
money or labor, shall be valued at a fair cash value for 
the sum so payable; and if for any article of property 
or for labor, or for services of any kind, it shall be 
valued at the current price of such property, labor or 
services. In making up the amount of credits which 
any person isrequired to list for himself or for any 
other person, company or corporation, he shall be en- 
titled to deduct from the gross amount of credits the 
amount of all bona fide debts owing by such person, 
company or corporation to any other person, com- 
pany, or corporation, for a consideration received. 

* * * Nothing in this section shall be so con- 
strued as to authorize any deductions allowed by this 
section to be made from the value of any other item of 
taxation than credits. In making out the statement 
he shall also exhibit to the assessor, for the purpose of 
valuation, a list of all notes, drafts, mortgages and 
judgments held or owned by him; and he shall also, 
for the information of the assessor, furnishing him 
with alist containing the number and amount of all 
United States bonds and notes, and other securities of 
the United States not taxable, held or owned by him 
on the said first day of April,” 

The tax payer is not allowed to temporarily convert 
his property and money into non-taxable securities for 
the purpose of escaping taxation. The above provis- 
ion of the section is perhaps to insure good faith in 
that regard, by furnishing the assessor some datafrom 
which to determine as to whether or not the tax payer 
by such conversion has attempted to evade taxation. 
See also section 6335. 

The list furnished to the tax payer has two columns 
in which to set down the value of the articles of per- 
sonal property or credits, etc. In one of these the tax 
payer is required to set down the value, and the other 
is designed to be used by the assessor for a like pur- 
pose. If the value affixed by the tax payer is satisfac- 
tory to the assessor, he may adoptit; if it is not, he 
may disregard it and affix a valuation of his own. It 
is required by the several sections of the statute, and 
especially by sections 6330 and 6336, that the tax payer 
shall put down upon the list furnished to him all of 
his personal property, including credits due to him of 
every description. In putting down ‘‘the credits due 
and owing,”’ the tax payer is not required to itemize, 
but may put down the sum of them all, and his esti- 
mate of their value. In this he may be mistaken, or 
he may intentionally underestimate their value. For 
the purpose of enabling the assessor to detect and cor- 
rect the wrong, it is provided in the latter part of sec- 
tion 6332, supra, that the tax payer shall exhibit to 
him alist of all notes, drafts, mortgages and judg- 
meuts held or owned, etc. These are not to be fur- 
nished for the purpose of being listed by the assessor, 
but for the purpose of valuation. 

Of course if the owner has neglected to list them the 
assessor may do 80, but the law comtemplates a listing 
by the tax payer. This all shows that notes, drafts, 
mortgages and judgments are all credit, within the 
meaning of that section of the statute, and hence 
credits from which the designated bona fide debt may 
be deducted by the tax payer. This, it seems to us, 
must be plain. The statute also provides the form of 
the schedule to be furnished by the assessor to the tax 
payer. Section 6336. That schedule is full and speci- 


Section 


fic, and was intended to and does provide in detail the 
place and manner of listing for taxation all articles 
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and items of personal property, including moneyed 
capital and credits of every description. Theseare to 
be put down opposite to numbers. The first five num- 
bers or items are as follows: *‘(I) Money on hand or 
on deposit, within or without this State, subject to 
my order, check ordraft; (2) all money loaned by me 
either on time or on call; (3) all bonds belonging to 
me, or in which I have any interest, issued by bodies 
corporate either within or without this State; (4) all 
bonds belonging to me, or in which I have any inter- 
est, issued by public corporations, including State, 
county, city, town and all other bonds of this class; 
(5) all shares of stock in any corporation formed out- 
side of this State, and also all shares of stock in any 
corporation formed in this State and conducting busi- 
ness outside of this State.” 

From the above items the schedule makes no provis- 
ion for deducting the designated bona fide debts of the 
tax payers. It will be observed also that the above 
items do not include the “ credits "’ mentioned in sec- 
tion 6332, supra. Nor do they include “ money or in- 
terest,” except as that may be included in and as 
meaning the same as money loaned. The only other 
number or item in the schedule material here is num- 
ber or item 82, at the close of the schedule, which is as 
follows: ‘*(82) Credits (by which is meant whatever is 
due to the party from any other person, company or 
corporation, in the shape of labor, property or money) 
amounting to $——, less my bona fide indebtedness 
(subtracted from the credits), $—, leaving a residue 
of credits amounting to $—.’’ This item in the 
schedule is in perfect harmony with our construction 
of section 6332, supra, and embraces the same kind of 
credits, and none other, from which the bona fide 
debts may be deducted. It doesnot include the first 
two items in the schedule—money on hand oron de- 
posit, and money loaned on time or on call; nor does 
it include the items of bonds and stocks. It therefore 
includes notes, drafts, mortgages and judgments held 
orowned by tax payers, except they are to secure 
money loaned; amounts due them for goods and va- 
rious manufactured articles sold at wholesale or retail, 
for material furnished, for work and labor, for profes- 
sional services; amounts due upon public improve- 
ments, on accounts of land sold; and all other credits 
of every description, due from any person, company or 
porporation, in the shape of labor, property or money, 
except amounts due on loans on time or on call. And 
this is so, whether the notes, mortgages, judgments 
and the other items of indebtedness draw interest un- 
der the provisions of our law. Asa usual thing, notes 
and mortgages draw interest, and so as a general thing 
other accounts, for goods, raw material and manufac- 
tured articles sold, draw interest after the expiration 
of stated periods of credit. The fact then that cred- 
its may draw interest makes no difference under the 
schedule and section 6332, supra. 

Section 6335, at first blush, seems to be in conflict 
with the above sections as we construe them. That 
section is by way of a limitation upon deductions to 
be made by the tax payer. It provides that ‘“‘no per- 
30n, company or corporation shall be entitled to any 
deduction from the amount of any bonds, stocks, 
money loaned, or money at interest,” etc. If “money 
at interest’ as used in the section means any thing 
different from money loaned—if in other words, it 
means that because accounts, notes, judgments, etc., 
may draw interest, they are “money at interest ”"— 
then clearly the section that far is in conflict with the 
schedule and section 6332, supra. It is a settled rule 
that in the construction of a statute all of its various 
sections and provisions must be construed together, 
so as to ascertain the intention of the law makers, and 
make the statute in all its parts consistent as a whole. 





Thus construing the statute, we have no doubt that 
“money at interest’’ was used as the equivalent of 
money loaned In ordinary parlance, ‘‘ money at in- 
terest’’ has reference more to money loaned than to 
interest-bearing notes and accounts received for prop- 
erty sold. 

Section 6273, in giving a definition of the terms 
** personal estate” and “ personal property” as used 
in the act, provides that they shall include, among 
other things, all rights, credits, choses in action, all 
bonds and stocks, all money at interest, and all other 
credits and investments. Here evidently the term 
“money at interest’? does not mean accounts and 
choses in aetion drawing interest, but money loaned. 

In section 6286 the term ‘‘money loaned” is used, 
and not the term “‘money at interest.””’ Thus the 
terms ‘‘money loaned” and “money at interest” 
seem to be used inthe act as convertible terms. If 
however there were an irreconcilable conflict between 
6332 and 6336, which provides the schedule, the latter 
must govern. The schedule is the summing up and 
putting in shape for practical nse what is provided in 
the preceding sections. The schedule has heretofore 
been regarded ascontrolling. It was so regarded un- 
der the tax law of 1852, as amended in 1869. Clark vy. 
Carter, 40 Ind. 190. It was so under the tax law of 
1872. Matter of Campbell, 71 id. 512. It may be ob- 
served in passing that the act of 1872 is materially dif- 
ferent from the act of 188]. And so the Supreme 
Court of the United States, in construing the tax law 
of 1872, placed its decision upon the schedule. Evans- 
wille Nat. Bank v. Britton, 105 U. 8. 322. 

Upon the examination of the whole statute we are 
clearly of the opinion that the individual tax payer 
may deduct his bona fide debts, of the class designated 
in the act, from all his moneyed capital and credits, 
except from the classes specified in the first five items 
of the schedule as above set out, viz., money on hand 
or on deposit, money loaned, bonds, and shares of 
stock in corporations. 

The National Bank Act provides that the shares of 
stock in the national banks may be subjected to taxa- 
tion under the laws of the State, with other personal 
property, ‘‘subject only to the two restrictions that 
the taxation shall not be ata greater rate than is as- 
sessed upon other moneyed capital in the hands of in- 
dividual citizens of such State, and that the shares of 
any national banking association owned by non-resi- 
dents of any State shall be taxed in thecity or town 
where the bank is located, and not elsewhere.’’ Sec- 
tion 5219, Rev. Stats. U. 8. 

The limitations upon the taxation of shares of na- 
tional bank stock, imposed by the above section are 
imposed in almost the same language by our statute. 
Rev. Stat. 1881, §§ 6306, 6307. It has been many times 
held by the Supreme Court of the, United States that 
the authority of the States to tax shares of national 
bank stock is derived wholly from the above act of 
Congress, and that without the consent of Congress 
these bank stock shares could not be taxed by State 
authorities atall. McCulloch v. Maryland, 4 Wheat. 
316; Osborn v. Bank of U. S., 9 id. 378; Weston v. 
Charleston, 2 Pet. 449; People v. Weaver, 100 U. S. 
539-543. The authority and privilege of course must 
be exercised under the limitations and restrictioms 
imposed. 

The controlling questions then are: What are the 
limitations and restrictions imposed? What is the 
‘moneyed capital ’’ as used in the act? 

Were weat liberty to place our own construction 
upon the act, we should be very strongly inclined to 
hold that *‘ moneyed capital,’’ as therein used, has ref- 
erence to capital invested as an investment for profit, 
whether in bonds, stocks, money loaned, or otherwise, 
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and not to debts due to the tax payer growing out of 
the ordinary affairs of business life. Such substan- 
tially is the dissenting opinion of Chief Justice Waite, 
concurred in by Justice Gray, in the case of Evansville 
Nat. Bank v. Britton, supra. The court in that case 
however adopted a different construction, and it is 
the duty of this court, as it is the duty of all State 
courts, to follow the construction placed upon the act 
by that court. The above case arose under the assess- 
ment law of 1872, and the questions were, what is 
meant by ‘“‘ moneyed capital’’ as used in the above act 
of Congress? and whether the owner of national bank 
stock, having the designated bona fide debts, might 
deduct them from the assessed value of the shares of 
stocks. It was held that he could, and that ‘“ mon- 
eyed capital” includes not only bonds, stocks and 
money loaned, but all credits and demands of every 
character in favor of the tax payer. 

Mr. Justice Miller, speaking for the court, in stating 
and deciding the case, said: **The objection made to 
the Indiana statute is the same as that made against 
the New York statute, namely: that it permits the 
tax payer to deduct from the sum of his credits, 
money at interest, or other’ demands, the amount of 
his bona fide indebtedness, leaving the remainder as 
the sum to be taxed, while it denies the same right of 
deduction from the cash value of bank shares. A dis- 
tinction is attempted to be drawn between the Indi- 
ana statute and the New York statute, because the 
former permitted the deduction of the tax payer's in- 
debtedness to be made from the valuation of his per- 
sonal property, while in Indiana he can only deduct it 
from his credits; and undoubtedly there is such differ- 
ence in the laws of the two States. But if one of them 
is more directly in conflict with the act of Congress 
than the other, it is the Indiana statute. In the sched- 
ule the subject of taxation from which the tax payer 
may deduct his bona fide indebtedness is placed under 
three heads, as follows: ‘(1) Credits or money at in- 
terest, either within or without the State, at par value; 
(2) all other demands against persons or bodies corpo- 
rate, either within or without this State; (3) total 
amount of all credits.’ The act of Congress does not 
make the tax on personal property the measure of the 
tax on bank shares in the State, but the tax on mon- 
eyed capital in the hands of individual citizens. Cred- 
its, money loaned at interest, and demands against 
persons or corporations are more purely representa- 
tive of moneyed capital than personal property, so far 
as they can be said to differ. Undoubtedly there may 
be such personal property exempt from taxation with- 
out giving bank shares a similar right to exemption, 
because personal property is not necessarily moneyed 
capital. But the rights, credits, demands and money at. 
interest mentioned in the Indiana statute, from which 
bonaffide debts may be deducted,all mean moneyed cap- 
ital invested in that way. It is unnecessary to repeat 
the argument in /eople v. Weaver, 100 U. 8. 539, on this 
point. Weare of the opinion that the taxation of 
bank shares by the Indiana statute, without permitting 
the shareholders to deduct from their assessed value 
the amount of his bona fide indebtedness, as in the 
case of other investments of moneyed capital, as a dis- 
crimination forbidden by the act of Congress.”’ 

In the case of Boyer v. Boyer, 113 U. 8. 689, Mr. Jus- 
tice Harlan reviewed the cases, and from them deduced 
certain rules for the construction of the above section 
of the National Bank Act, the second of which is as 
follows: ‘“* That a State law which permits individual 
citizens to deduct their just debts from the valuation 
of their personal property of every kind other than 
national bank shares, or which permits the tax payer 
to deduct from the sum of his credits, money at inter- 
est, or other demands, to the extent of his bona fide 
indebtedness, leaving the remainder to be taxed, while 








it denies the same right of deduction from the cash 
value of bank shares, operates to tax the latter at a 
greater rate than other moneyed capital.” 

There can be no doubt that under these decisions all 
credits, of whatever nature—which includes the cred- 
its from which the tax payer may deduct his bona fide 
debts, as here decided, whether interest-bearing or not 
—are moneyed capital in the sense in which the term 
is used in the act. And under these decisions also 
statutes which allow the tax payer to deduct his debts 
from such moneyed capital, and deny this right to the 
holders of shares of national bank stuck, must yield to 
the paramount act of Congress which inhibits such dis- 
crimination. 

But what shall be said when the tax payer is allowed 
to deduct his debts from a part of his moneyed capi- 
tal, as here held—from his moneyed capital other than 
bonds, money loaned, and shares of stock? The actof 
Congress, as it has been held, does not require abso- 
lute equality, as that is difficult, if not impossible, of 
attainment. The cases hold however that the intention 
of Congress in the enactment of the statute was not to 
permit any substantial discrimination in favor of mon- 
eyed capitalin the hands of the tax payer, as against 
capital invested in shares of national bank stock. 
Boyer v. Boyer, supra. 

In that case, at page 693, in speaking of the case of 
Hepburn v. School Directors, 23 Wall. 480, Harlan, J., 
said: ‘‘ That case is authority for the proposition that 
a partial exemption by «State for local purposes of 
moneyed capital ‘n the hands of individual citizens, 
does not of itself, and without reference to the aggre- 
gate amount of moneyed capital not so exempted, es- 
tablish the right to a similar exemption in favor of na- 
tional bank shares held by persons within the same 
jurisdiction. But it is by no means an authority for 
the broad proposition that national bank shares may 
be subjected tolocal taxation when a very material 
part, relatively, of other moneyed capital in the hands 
of individual citizens within the jurisdiction or taxing 
district is exempt from such taxation.” 

Again, at page 695, in speaking of the cases gener- 
ally, it was said: “‘These decisions show that in what- 
ever form the question has arisen, this court has 
steadily kept in view the intention of Congress not to 
permit any substantial discrimination in favor of mon- 
eyed capital in the hands of individual citizens as 
against capital invested In the shares of national 
banks.”’ 

And still further, at page 701: ‘‘ But as substantial 
equity is attainable, and is required by the supreme 
law of the lund, in respect to State taxation of na- 
tional bank shares, when the inequality is so palpable 
as to show that the distrimination against capital in- 
vested in such shares is serious, the courts have no 
discretion but to interfere.” 

In trat case the State of Pennsylvania had exempted 
from local taxation for county purposes mortgages, 
judgments, etc., and imposed such local taxes upon 
the shares of national bank stock. It was held that 
the result was a material inequality, and that the bank 
stock could not be taxed for such local purposes. See 
also First Nat. Bank, etc., v. Treasurer, etc., 25 Fed. 
Rep. 749; Ruggles v. City of Fond du Lac, 53 Wis. 346. 

The California statute as in force in 1880 provided 
that ‘‘in assessing solvent debts not secured by mort- 
gage or trust deed, a deduction therefrom shall be 
made of debts due to bona fide residents of the State,”’ 
but did not allow a like reduction from the assessed 
value of national bank stock. It willbe observed that 
the statute, like ours, does not allow such deduction 
from all moneyed capital. In the case of Miller vy. 
Heilbron, 58 Cal. 133, after quoting from! the opinion 
in the case of People v. Weaver, 100 U. S. 543, which in- 
volved a statute of New York allowing a deduction of 
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debts from the value of all personal property except 
from shares of national or State banks, it was said, so 
far as the immediate question is concerned, ‘there is 
but one difference between the law of New York and 
the laws of this State—a difference in degree.” It was 
held, that so far as the State statute denied the deduc- 
tion to the holders of national bank stock, it was in 
conflict with the act of Congress. 

The holding of the above cases is that the taxing laws 
of States cannot be upheld as against the act of Con- 
gress so far as they may discriminate against national 
bank stock by directly exempting a portion of other 
moneyed capital from taxation, or by doing the same 
thing in allowing a deduction of debts from the as- 
sessed value of a portion of other moneyed capital,and 
denies the same deduction tothe holders of national 
bank stock, when such discrimination isso palpable as 
to show that it is materialand serious; and that when 
such is the case, the holders of shares of national bank 
stock will be allowed to deduct their debts the same 
as the owners of other moneyed capital. Our statute 
makes no provision for deducting debts from the as- 
sessed value of shares of national bank stock, but as we 
have seen, allows such deduction from a portion of 
other moneyed capital, and thus discriminates against 
national bank stock. Isthat discrimination so mate- 
rial and serious that the owners of such shares of stock 
are entitled to deduct their debts notwithstanding the 
statute? That depends upon the amount of moneyed 
capital from which the debts of the tax payer may be 
deducted as compared with the whole of the moneyed 
capital of the State. 

This case comes here upon a demurrer to appellee’s 
complaint for an injunction. Unless the court may 
take judicial notice of the fact that the moneyed capi- 
tal from which the tax payer may deduct his debts, as 
here decided, is a material portion of the whole mon- 
eyed capital of the State, the complaint is fatally de- 
fective, because it contains no averment as to that 
fact. 

Our statute provides that matters of which judicial 
notice is taken need not be stated in a pleading. Rev. 
Stat. 1881, § 374. May the court take judicial notice of 
that fact? As we have seen, for the purposes of taxa- 
tion in the hands of the tax payers, the whole of the 
moneyed capital of the State, as specified in the sched- 
ule provided by the tax law, consists of money on 
hand or on deposit within or without the State, money 
loaned, bonds issued by bodies corporate, bonds issued 
by public corporations, and shares of stock in corpora- 
tions, which includes shares of bank stock. For con- 
venience, these several items may be regarded as con- 
stituting the first division of the moneyed capital of 
the State. From the assessed value of none of them 
can the debts of the tax payer be deducted. Another 
division includes all other moneyed capital of the 
State, the items of which consist, as we have also seen, 
of notes, mortgages and judgments, except for money 
loaned; amounts due for goods, wares and merchan- 
dise of all kinds—raw material, farming implements, 
machinery, and manufactured articles of all kinds 
sold at wholesale or retail; amounts due for labor and 
professional services; amounts due upon public im- 
provements on account of sales of real estate, live- 
stock, and farm products; and all other credits of 
every description due from any person, company, or 
corporation, whether drawing interest or not, except 
as included in the first division above. These several 
items, which form the assessed value, from which debts 
may be deducted, may be regarded as constituting the 
second division of moneyed capital of the State. That 
the second division constitutes a very large and mate- 
rial part of the credits in the business of the State, and 
thus a very large and material part of the whole mon. 
eyed capital of the State, is a matter of such common 
knowledge as to be known to the courts. 





There are many things of which the courts must 
take judicial notice. For example, they take judicial 
notice of the seasons, and the general course of agri- 
culture (Abel v. Alexander, 45 Ind. 523; Tomlinson vy. 
Greenfield, 31 Ark. 557); that whiskey, beer and gin 
are intoxicating (Myers v. State, 93 Ind. 251; Eagan v. 
State, 53 id. 162); that ale is malt liquor (Wiles v. State, 
33 id. 206); of thetime it takes to go from one city to 
another (Fitzpatrick v. Fapa, 89 id. 17; see also Pearce 
v. Langfit, 101 Penn. St. 507); of the geography of the 
country, and that a point on a railroad one mile from 
Rosedale is in Park county (Zerre Haute & I. R. Co. v. 
Pierce, 95 Ind. 496); of the population of towns and 
cities (KXalbrier v. Leonard, 34 id. 497); of the meaning 
of “C. O. D.” (United States Exp. Co. v. Keefer, 59 id. 
263); and the meaning of “S. E. 4 of N. W. ¥ sec. 18, 
T.21N., R. 7 E.—40 acres” (Jordan Ditching, etc., 
Ags’n v. Wagoner, 33 id. 50; Frazer v. State, 7 N. E. 
Rep. 203); that the use of a farm in summer is worth 
more than in winter (Foss v. Boswell, 60 Ind. 235); of 
the duties and powers of cashiers of banks (Farmers’, 
etc., Bank vy. Troy City Bank, 1 Doug. [Mich.] 457; 
La Rosev. Logansport Nat. Bank, 102 Ind. 333, 340; 
Sturges v. Bank of Circleville, 11 Ohio St. 153); of the 
facilities of travel between different points (Hipes vy. 
Cochran, 13 Ind. 175; Manning v. Gasharie, 27 id. 399); 
of the fact that there are classes of notes and bills 
other than bank bills in circulation in this State as 
money (Hart v. State, 55 Ind. 599); of the general pe- 
cuniary condition of the country asa part of the his- 
tory of the times (Ashley’s Adm’x v. Martin, 50 Ala. 
537); of the division of the Methodist Church into the 
Methodist Church North and the Methodist Church 
South (Humphrey v. Burnside, 4 Bush, 215, 225); that 
ice-cream freezers had been in use before the inven- 
tion for freezing dead bodies or fish (Brown v. Piper, 91 
U. 8.42; Terhune v. Phillips, 99 id. 592; King v. Gal- 
lun, 109 id. 99). ‘‘The courts of the State are bound to 
take uotice from its general history, that during and 
since the war of the Rebellion the adjutant-general of 
this State has made records of the muster-rolls of the 
different regiments of volunteers furnished by this 
State in the military service of the United States.” 
Board, etc., v. May, 67 Ind. 562. Upon the general 
subject of judicial knowledge, see Busk. Pr. 15 et seq., 
and cases there cited. 

Mr. Greenleaf says: “ In fine, courts will generally 
take notice of whatever ought to be generally known 
within the limits of their jurisdiction.’’ 1Greenl. Ev. 
§6, pp. 12,13; Brown v. Piper, 91 U. 8. 37, 42. 

In speaking of what courts will take judicial notice, 
it was said in the case of Ho Ah Kow v. Nunan, 5 
Sawy. 552, 560: “ Besides, we cannot shut our eyes to 
matters of public notoriety and general cognizance. 
When we take our seats on the bench, we are not 
struck with blindness, and forbidden to know as 
judges what we see as meu.” 

To hold in the case before us that it was necessary 
to aver and prove that the above second division of 
the moneyed capital constitutes a large and material 
part of the whole moneyed capital of the State would 
be to hold that the courts cannot know judicially what 
must be known to the mass of the people, and what 
any intelligent person would be reluctant, if not 
ashamed, to confess he does not know. 

To say that from the division of the moneyed capi- 
tal the tax payer may deduct his debts, and that the 
holders of shares of national bank stock, having no 
other credits from which to deduct their debts, may 
not deduct them from the assessed value of such 
shares of stock, would be to establish such an inequal- 
ity and discrimination against capital invested in such 
shares of stock as the act of Congress, with the inter- 
pretations given it by the Supreme Court of the United 
States, will not tolerate. The statutory privilege to tax 
payers of deducting their debts from the above second 
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division of moneyed capital is practically to relieve the 
most, if not the whole, of that capital, from taxation, 
and leave the burdens to rest upon other property, in- 
cluding other moneyed capital. A tax payer having 
that kind of moneyed capital may have a deduction of 
his debts from the assessed value thereof, while an- 
other, not having such capital, but having money on 
hand or on deposit, money loaned, and bonds and 
stocks (other than shares of national bank stock), may 
not have such a deduction. If there is any inequality 
or wrong in that, as between citizen tax payers, it is a 
matter wholly for the Legislature. 

The holders of shares of national bank stock are 
upon an equality with tax payers having moneyed cap- 
ital of the second division above; and if as between 
such holders and tax payers owning moneyed capital 
of the first, and not of the second, division above, 
there isan inequality, it is a matter for the Legislature 
and for Congress. The Legislature may so shape the 
State law as to result in this inequality. Against such 
legislation there is no inhibition in the National Bank 
Act. Possibly the Legislature might avoid this ine- 
quality, if it be such, by providing that tax payers, not 
having shares of national bank stock, may deduct 
their debts from all or a certain portion of their mon- 
eyed capital, and giving the same right to holders of 
shares of national bank stock to deduct their debts 
from a like proportion of their moneyed capital. Pos- 
sibly Congress might amend the National Bank Act to 
advantage. Doubtless many holders of shares of na- 
tional bank stock may have moneyed capital of the 
second division alone; and if so, they may deduct 
their debts from its assessed value, and thus the priv- 
ilege of deducting their debts from the shares of stock 
in such cases can injure no one, as the debts can be 
deducted but once. That shares of national bank 
stock are taxed by State authority at all isa matter of 
grace or license, and not of right—so the Supreme 
Court of the United States holds. The States there- 
fore must tax shares of stock in accordance with that 
license. 

Aftera thorough re-examination ofthe question in- 
volved, we are coustrained to hold, that under the 
averments of the complaint, the stockholders therein 
named are entitled to deduct their just debts from the 
assessed value of their shares of national bank stock. 

It has been suggested in argument that we ought, ;if 
possible, to rule otherwise, in order that the case 
might go upon appeal tothe Supreme Court of the 
United States for a decision by that tribunal. We 
should be glad to have the case thus appealed, but we 
could not makea different ruling without disregarding 
our deliberate judgment, and placing this court, as we 
think, in an attitude of insubordination and hostility 
to the Supreme Court of the United States. It is the 
province of that court to interpret the acts of Con- 
gress, and the duty of the State courts to adopt and 
follow such interpretation. 

The court below, at Special Term, sustained a de- 
murrer to the complaint. That ruling was reversed 
at General Term. The judgment at General Term is 
affirmed at appellant’s cost. 

Elliott, J., did not sit. 


—_———__¢—___—_— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


—_ 


BAIL — RECOGNIZANCE DEFECTIVE — COMMON-LAW 
BOND.—A recognizance of the appearance of an ac- 
cused person to answer to an indictment for felony, 
taken before and approved by an officer or person un- 
authorized by law, or where under the facts of the case 
the taking thereof is unauthorized by law, so that the 





same fails to be binding under the statute, held, also, 
to be void as a common-law obligation. It is con- 
tended on the part of the defendant in error that as 
the “action is brought on an objection voluntarily en- 
tered into and solemnly acknowledged, and for a val- 
uable consideration (the liberty of the accused),’’ etc., 
“it isa binding obligation, whether the sheriff had 
authority to take it or not.’”’ In other words, that 
conceding that the recognizance was taken without 
authority of law on the part of the officer taking it, 
still itis binding asa common-law obligation, aud may 
be enforced. I have carefully examined the numer- 
ous cases cited by counsel on either side upon this 
proposition. [ find two cases, and ouly two, in which 
it is squarely held that a recognizance, taken without 
authority in a criminal case, may be enforced as a 
common-law bond. These are State v. Cannon, 34 
Iowa, 325, and Dennard v. State, 2 Ga. 137. Neither 
of these cases are reasoned at all, nor does the Iowa 
case cite asingle authority. The Georgia case cites 
three very old English and one South Carolina case; 
the former involving questions of obligation between 
individuals, and the latter a bond for the support of a 
bastard. From these and other authorities it is well 
settled, that in matters between individuals, a bond 
or other obligation given by one to the other, upon a 
lawful and adequate consideration, although such 
bond or obligation may be deficient in matter of form, 
or in the manner of its execution, acknowledgment, 
delivery or filing, yet where it is deficient to serve its 
beneficial purpose to the party at whose instance or for 
whose avail the same is given, it will be held binding 
according to its terms. But Ido not think that these 
authorities apply to a case like the one at bar. Most 
of these cases arise upon appeal or forthcoming bonds, 
where although a certain sum is fixed as a penalty to 
be forfeited upon the failure of the party for whose 
benefit the obligation is given to prosecute his appeal, 
etc., or to deliver the property, yet the real measure of 
damages—the amount for which judgment is rendered 
on such obligation—is the costs of suit, or the value, 
use of, or damage to such property, within the limit 
of the penalty named ia such bond or obligation, and 
with no other reference toit. In such cases the cause 
of action exists independent of the bond or recogni- 
zance, and its only office is to fasten liability upon the 
surety; but in the case of a recognizance for the ap- 
pearance of an accused person to answer to an indict- 
ment, the obligation rests primarily and solely upon 
the paper itself; aud the amount of the judgment is 
fixed and determined by the penalty named in the 
paper. The law does not favor penalties or forfeit- 
ures. When exacted, the authority therefore should 
rest upon express law. and not upon construction or 
implication. To hold that an unauthorized person 
may accept a recognizance running to the State, which 
will bind the person entering into it, isto hold that one 
private, unauthorized person may make another the 
debtor of the State—a proposition illogical in theory 
and dangerous in practice. While I desire to place 
this decision rather upon principle than upon author- 
ity, yet it;must be admitted that the weight of au- 
thority on this branch of the case is with the plaintiff 
in error. In the case of Powell v. State, 15 Ohio, 579, 
the point was squarely presented, and the majority of 
the court held that a recognizance taken before one of 
the judges of the Court of Common Pleas—a court 
composed of three judges—while the court was in ses- 
sion, was void as well at common law as under the 
statute. This case was followed with approval in the 
later case of State v. Clark, id. 595. The case of Wil- 
liams v. Shelby, 2 Or. 144, was while Williams, as treas- 
urer of the county, sued Shelby as security on a bond 
executed by him for the appearance of one Potterson 
to answer to a charge of felony. The bond was taken 
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by a justice of the peace, and it appears from the opin- 
ion that there being no law then in force in that State 
authorizing justices of the peace to take such bonds, 
it was held by the Circuit Court void as a statute bond 
but valid as a common-law undertaking. Upon error 
tothe Supreme Court the judgment was reversed. 
Harris v. Simpson, 4 Litt. 165; S. C., 14 Am. Dee. 101. 
Neb. Sup. Ct., Sept. 8, 1886. Dickinson v. State. Opin- 
ion by Cobb, J. 


CERTIFICATE OF STOCK—TITLE—FRAUD—POWER OF 
ATTURNEY IN BLANK—INNOCENT PURCHASER FOR 
VALUE.—(1) One claiming under the transfer of a cer- 
tificate of stock acquires no more than the title of the 
transferrer, and should that be vitiated by fraud, he 
cannot rely upon his own good faith or the payment of 
value as a defense against the injured party. (2) Where 
anu owner of a certificate of stock signs a power of at- 
torney accompanying it, leaving a blank for any name 
the holder may see proper to insert, as that of the one 
by whom the authority is tobe exercised, and delivers 
the certificate, etc., to another, who obtains from a 
third person, who is misled by the acts of the owner 
of the certificate, an advance of money upon the faith 
of the certificate, the first owner would be estopped 
from successfully claiming that the stock rightfully and 
entirely belonged to him, because the one to whom he 
had delivered the certificate had not fulfilled the trust 
reposed in him, but had disposed of the stock for his 
own benefit. (3) A. procured from B.a certificate of 
stock for a certain purpose, which certificate was at- 
tended with a signed power of attorney in blank; A. 
failed to use the certificate, as it was understood and 
intended he should when he received it, but used it for 
atotally different purpose, viz., being insolvent and 
being indebted to C., he, in consideration of C. ac- 
cepting certain promissory notes at ten, sixty and 
ninety days, and not bringing suit till they matured, 
pledged to C. the certificate as collateral. Held, the 
pledge to C. was not such a purchase for value as to 
cure the defect in his title, or preclude B. from re- 
claiming his stock on the ground of fraud. Penn. 
Sup. Ct., April 5, 1886. Appeal of Linnard. Opin- 
ion per Curiam. 


CONTRACT—EXPRESSED OR IMPLIED—SERVICES REN- 
DERED BY RBLATIVE.—A. and B., a married couple, 
living alone, having from advanced age become in a 
great measure unable to take care of themselves, their 
children, who were all married, of their own volition 
arranged, that among them they would attend to the 
wants of the parents during the day, and C., an un- 
married grandson, residing with his parents upon a 
portion of the same lot with A. and B., should sleep at 
their residence at night; this was done for about four 
years, and until A. and B. died. Held, that in the ab- 
sence of proof of authority from A. to his children to 
arange with C. to sleep in the house, etc., that C. could 
not recover compensation from the estate of his grand- 
father for so doing. Penn. Sup. Ct., April 5, 1886. 
Appeal of William P. Moyer. Opinion by Clark, J. 


EMINENT DOMAIN—APPROPRIATION — RAILROAD — 
DAMAGES.—In proceedings to condemn for railroad 
purposes two vacant city lots, the owner of which also 
asserted title to the entire block (also vacant and un- 
occupied) of which the two lots were a part, nothing 
being shown in respect to the appropriation of the 
property to any use, except the fact that it had been 
surveyed and platted into ordinary city lots, held, 
that the land-owner was not entitled to compensation 
for injury resulting to other lots than the two touched 
by the railroad. although the whole comprised one 
body or block of land. If one own distinct, although 
contiguous, farms, from one only of which the land is 
taken, he is not entitled to compensation for resulting 





injury to the other. Minnesota Val. R. Co. v. Doran, 
15 Minn. 230 (Gil. 179); St. Paul & S. C. R. Co. v. Mur- 
phy, 19 id. 500 (Gil. 433). And in numerous cases in- 
volving contests of, this kind the use to which the 
property has beeu devoted has been deemed an im- 
portant considerationin determining whether lands, 
being in one body, should be deemed one tract, or 
several distinct tracts, for the purposes of the assess- 
ment of compensation. Winona & St. P. R. Co. v. 
Denman, 10 Minn. 267 (Gil. 208); Minnesota Val. R. 
Co. v. Doran, supra; St. Paul & 8S. C. R. Co. v. Mur- 
phy, supra; Sherwood v. St. Paul & C. Ry. Co., 21 id. 
122; Sherwood v. St. Paul & C. Ry. Co., id. 127; Wilmes 
v. Minneapolis & N. W. Ry. Co., 29 id. 242. In these 
and in other like cases such use, sometimes disputed, 
as in the case of Doran v. Murphy, supra, would have 
been unimportant, if the mere contiguity of the lands 
had been deemed enough to entitle the owner to 
compensation in respect to the whole. If the several 
lots of which this block consists had been actually ap- 
propriated to distinct uses, the owner would not have 
been entitled to compensation in respect to lots no 
part of which was taken. Minnesota Val. R. Co. v. 
Doran, supra. It is more doubtful whether, the lands 
being unoccupied, he may recover compensation for 
the whole as one tract. It is perhaps impossible to es- 
tablish any rule applicable to such cases which will 
not be subject to criticism. But in respect to city 
property, in fact unoccupied, but which appears to 
have been platted or divided into blocks and lots, 
nothing more being shown, the property should be 
treated as lots or blocks, intended for use as such,and 
notasone entire tract. Prima facie that character 
has been given to it by the proprietor. Presumably 
the division or platting was with a view to the use of 
the property, or to its disposal or ultimate use, in 
such subdivisions as have been made; and if any facts 
exist which might be considered sufficient to rebut 
this presumption they should be disclosed. Minn. 
Sup. Ct., July 15, 1886. Wilcox v. St. Paul & N. P. Ry. 
Co. Opinion by Dickinson, J. 


GUARDIAN AND WARD—LIABILITY OF SURETIES— 
PAST DEFAULTS.—The question is whether the sureties 
on the second bond should be held liable for any ex- 
cessive commissions retained by and allowed to the 
guardian in the previous annual settlements. The 
Probate Court has power to require the guardian “to 
givea new bond or additional security.”” The bond in 
this case is a new one, and it is conditioned that said 
Jones “shall take dueand proper care of said James 
H. Locke, and manage and administer his estate,” 
etc. The general rule is that sureties are not liable for 
past defaults unless made so by the terms of the bond. 
Farrar v. U. S., 5 Pet. 373; Muff. Off. Bonds, § 300. 
This rule evidently applies when the bonds are given 
during the same appointment or term of office, as well 
as where there arp different bonds under successive ap- 
pointments. There is nothing in this bond, or the 
statute under which it was made, which gives to it a 
retrospective operation. The plaintiff cites several 
cases in this court to show that there was a default 
after as well as before the date of the second bond. 
State v. Fields, 53 Mo. 474, and Haskell v. Farrar, 56 
id. 497, only hold that sureties on the first bond are 
not relieved by a second, given upon an order mede 
by the court of its own motion. In State v. Drury, 36 
Mo. 282, the curator made breach of the first bond by 
converting the money of the ward to his own use. He 
gave asecond bond, and carried the amount of money 
before converted into his subsequent settlements, so 
that the sureties on that bond had been held liable, 
and a judgment had been rendered against them. All 
this, it was held, did not relieve the first sureties, be- 
cause the breach was made under the first bond. Ip 
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State v. Berning, 74 Mo. 88, the executor pledged cer- 
tain notes of the estate with a bank to secure his per- 
sonal debt. After that he gave a second bond, and 
the notes were with the bank, and not paid until long 
after the bond was given. The sureties on the first 
bond were held liable, though the bank took no title 
to the notes, and though there was a breach of the 
second bond also fora failure on the part of the execu- 
tor to reclaim and recover the notes ashe might and 
ought to have done. Now in the case at bar the com- 
missions allowed before the execution of the second 
bond were claimed and allowed in the previous set- 
tlements. That was an open declaration of the guar- 
dian that the money was his own, and an appropria- 
tion thereof to his own use. These allowed commis- 
sions were never carried into any subsequent settle- 
ment. Tohold these second sureties liable therefor 
under the circumstances is to wholly disregard the 
rule that sureties are not liable for a past default. 
Prima facie the allowances were correct, and the sur- 
eties had a right to assume that they were correct. If 
it should be found that these commissions set apart in 
the settlements before the execution of the second 
bond are excessive, still these sureties should not be 
held liable therefor. Mo. Sup. Ct., June 21, 1886. State 
vy. Jones. Opinion by Black, J. 


MARRIAGE—HUSBAND’S ACTION FOR INJURIES TO 
WIFE—LOSS OF SERVICE.—Where a married woman is 
personally injured by a common carrier to such an ex- 
tent as to disable and prevent her from the discharge 
of her ordinary duties, her husband can maintain an 
action predicated solely on the loss of her services, 
even though she alone made the contract of common 
carriage, without the consent or joinder of her husband. 
I do not find any case which goes the length of holding 
that a husband, in sach circumstances, cannot main- 
tain a separate action in his own name for the loss of 
the services of his wife, and for any expense or loss 
consequent upon the injury thus received by the wife. 
The rule is the other way. This position is abundantly 
sustained by the authorities. 2 Rorer R. 1093-1095; 
Fuller v. Railroad Co., 21 Conn. 557; McKinney v. 
Stage Co., 4 lowa, 420; Cregin v. Railroad Co., 75 N.Y. 
192; McDonald y. Railroad Co., 26 Iowa, 124; Hop- 
kins v. Railroad Co., 36 N. H. 9; 2 Thomp. Neg. 1240, 
§15; Filer v. Railroad Co., 49 N. Y. 47; Cooley Torts, 
226, 227, and cases cited. And in such cases it matters 
not that the injury arose as an incideut or conse- 
quence of a breach of contract made with the wife 
when the injury extends further, and invades rights 
which are personal to the husband, depriving him of 
her services, and compelling him to the expenditure 
of money on account of herinjuries. The gravamen 
of such an action by the husband being a breach of 
duty by the common carrier, privity of coutract is not 
essential. Any one sustaining damage by reason of 
such breach of duty may maintain his action therefor. 
In such case the tort does not spring from or arise out 
of a breach of contract, but the action lies “against 
the carrier on the custom of the realm*’’ Marshall v. 
York, etc., Ry. Co., 7 Eng. Law & Eq. 519; Max vy. 
Roberts, 12 East, 89; Ansell v.;Waterhouse, 18 E. C. L. 
Rep. 469; Bliss Code Pl., $14; Ames v. Railway Co., 
117 Mass. 541. The action is bottomed on a violation 
of a public duty—a duty which the law imposes inde- 
pendent of contract. Stanley v. Bircher, 78 Mo. 245. 
[It is a principle of the common law that where a per- 
son sustains loss or damage by the wrong of another, 
be may have an action on the case to be remunerated 
in damages. 1 Com. Dig. 168, tit. “Action on the 
Case, A.”? Anditis alsoa general principle that an 
action lies for an injury done to one who stands in 
such relation to the party injured that the injury of 
the latter causes Joss of service or expense, etc., to the 





party who sues for the consequential injury. And 
while it is true that the person who receives a direct 
personal injury is alone entitled to an action, and the 
damages recovered thereby, this does not bar the ac- 
tion of one whose right of recovery rests upon loss of 
service, or expense incurred, as a result of direct in- 
jury. Woodward v. Washburn, 3 Denio, 369. Asa 
consequence of the foregoing, the contract entered 
into by the wife having nothing to do with the pres- 
ent action, the case stands here just as if the plaintiff 
were suing for loss of service, etc., arising by reason of 
an ordinary tort done the wife. Mo. Sup. Ct., June 
21,1881. Blair v. Chicago & A. Ry. Co. Opinion by 
Sherwood, J. 


MASTER AND SERVANT—RIGHT OF DISCHARGED EM- 
PLOYEE TO SUE FOR WAGES.—A railroad employee 
upon being discharged, from service, is entitled to im- 
mediate payment of the wages due, and may main- 
tain an action for the recovery of the same; the evi- 
dence failing to show a general custom among rail- 
roads to defer payment, or notice to the plaintiff of a 
regulation or usage of his employer to do so. The 
question before us is whether, upon plaintiff being dis- 
charged from the defentant’s service, on the 3lst day 
of July, after five days’ service, a right of action at 
once arose for the recovery of his wages, or whether, 
by force of an alleged usage, or from the inconven- 
ience to which the obligation of immediate payment 
would subject the defendant, the right of action was 
deferred, so as to enable the defendant to make pay- 
ment in the manner shown in the latter part of the 
twelfth finding of the court. The obligation to make 
payment arose at once upon’the termination of the 
contract of service, and the right of action became 
perfect (Ganser v. Firemen’s Fund Ins. Co., 25 N. W. 
Rep. 943) unless the case is to be deemed to be excep- 
tional, upon the grounds above referred to. The 
usage of the defendant as to the manner of paying 
employees not on the monthly pay-roll is not found to 
have been brought to the notice of the plaintiff. Un- 
less this was done it would not be, by implication, a 
part of the contract, nor would it affect the plaintiff; 
and he would be entitled to payment at once, upon 
the termination of the service by the discharge of the 
servant. No regulation or usage of the employer of 
which the servant is not chargeable with notice could 
affect the legal obligations arising from the contract. 
Collins v. New England Iron Co., 115 Mass. 23; Stev- 
ens v. Reeves, 9 Pick. 198. The fact that the same us- 
age was observed by four other railroad corporations 
does not show the existence of acustom with regard 
to which the contract in question is to be deemed to 
have been made. Pevey v. Schulenburg & Boeckler 
Lumber Co., 33 Minn. 45; Janney v. Boyd, 30 id. 319; 
Taylor v. Mueller, id. 343. Minn. Sup. Ct., July 13, 
1886. Thompson v. Minneapolis & St. L. Ry. Co. 
Opinion by Dickinson, J. 


eee 


HENRY STANBERY 

HE September number of the American Law Rec- 
ord contains an article on Henry Stanbery, a 
great advocate and admirable man, accompanied by 
an excellent portrait. We make some extracts: 
“Henry Stanbery was born in New York city, and 
came to Zanesville, Ohio, in 1814. He graduated at 
Washington College, Pennsylvania; studied law in the 
office of Goddard & Granger; was admitted to the bar 
at Gallipolis, in 1824, and the same year commenced 

practice with Thomas Ewing, at Lancaster, Ohio. 
“He was the first attorney-general of the State, hav- 
ing filled the office soon after its creation, and he was 
a member of the Constitutional Convention of 1850, 
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In 1853 he removed to Cincinnati, where he kept his 
law office up to the date of his death, in 1881, and had 
his residence at the ‘Cedars,’ a lovely spot on the 
summit of one of the Kentucky hills, overlooking the 
river and the suburbs of our city. 1n 1866 he was ap- 
pointed by President Johnson attorney-general of 
the United States, and filled the position with rare 
ability and distinction until 1868, when he resigned in 
order to defend Johnson in the celebrated impeach- 
ment ofthe president for ‘high crimes and misde- 
meanors.’ He was also nominated for associate jus- 
tice of the United States Supreme Court, but was not 
confirmed by the Senate, on the alleged ground that 
the number of judges composing that tribunal were to 
be permanently reduced. This is the only political 
episode which interrupted the course of the distin- 
guished advocate ina brilliant career which lasted 
over half a century, and this occurred at a time when 
the great battle was raging, upon which hung the 
answer to the momentous question whether the Union 
should be broken or preserved. Mr. Stanbery had no 
doubt as to the result of the contest, as those will bear 
witness who heard his vigorous and inspiring address 
at Pike’s Opera House, in the darkest days and most 
doubtful period of the war. When the best and the 
bravest were leaving their daily avocations for the 
field of honor, it is not to be wondered that Mr. Stan- 
bery should find his place in the national council, for 
us of old, ‘amid the clash of arms, the laws are 
silent.’ 

“The defense of Johnson by Mr. Stanbery and Mr. 
Groesbeck, also of the counsel, in the impeachment 
proceedings, was said to be able, thorough and suc- 
cessful; but owing to the failing health of Mr. Stan- 
bery his speech had to be read to the Senate by one of 
his assistants,and was thus probably deprived of 
much of its force and vivacity by this second-hand 
delivery. His duties as cabinet minister over, Mr- 
Stanbery returned to the practice of the law at Cincin- 
nati, and remained faithful to the profession he loved, 
and the duties he so skillfully and ably fulfilled, until 
the final order of release came in his seventy-ninth 
year.”’ 

‘‘His ready knowledge of the fundamental princi- 
ples of jurisprudence, and of the leading cases upon 
vital points of the common law, arose in part from the 
conditions and circumstances surrounding his early 
practice of the law, as well as from his strong and re- 
tentive memory and clear insight. Regular as the 
terms of court, he rode the circuit from county to 
county, and in the absence of railroads, did his travel- 
ling upon horseback. The period of consultation with 
his clients and associate counsel was short—while the 
jury was being impanelled, or at farthest, while the 
preceding case was being tried. Judge, jurors, cli- 
ents, witnesses, lawyers and spectators all arived at 
the court-house about the same moment; and the 
plaintiff or defendant picked out his lawyer and com- 
menced to instruct while the latter was tying up his 
horse in front of the court-house door. There was no 
library at hand, or law clerk to fish up decisions bear- 
ing directly upon the point in issue, and the only vade 
mecum was a good memory and the ability to build up 
an organism from its imprint in the sand. The terms 
were short, for the judge was desirous of getting 
through his docket, and hurrying away to the next 
county-seat; and his cavalcade of lawyers found them- 
selves on one side or another of every suit. Murders, 
larceny, forgery, alternated with actions quare clau- 
sem fregit, bills in equity, suits to foreclose mortgages, 
and applications for writs of injunction and habeas 
corpus. And asthe English common law form of 
pleading prevailed, and special pleas were the mode, 
with all their delightful ambiguities and prolixities 








one can well imagine the strain and test of counsels’ 
knowledge and readiness, upon being called to con- 
duct such legal contests with no brief and only five 
minutes’ consultation or preparation. If this was ex- 
cellent mental training, and thoroughly conducive to 
self-confidence, readiness, and familiarity with the 
axioms of law and equity, it hada bad effect phys- 
ically, as the hot biscuit, pie and corn cakes of 
the various inns, with the limited time of digestion, 
laid the ground-work of a dyspepsia which troubled 
Mr. Stanbery for the balance of his days. His exact 
knowledge and reliance upon principles always pre- 
vented him from quoting many cases in support of his 
position; it was very rarely that he appealed to over 
three or four books. Thisis strikingly illustrated by 
the series of cases argued by Mr. Stanbery, while at- 
torney-general of the United States, in the Supreme 
Court at Washington, and reported in volumes 4,5 
and 6 of Wallace. A reference to these reports 
willshow how few were the precedents relied on, 
and yet how clear and convincing are the argu- 
ments. 

“When the war closed a series of important cases 
arose, and were presented in the United States Su- 
preme Court, in which the separate powers and func- 
tions of the executive and judicial branches of the 
government were closely criticised and defined. For 
instance, in State of Mississippi v. Johnson, an appli- 
cation was made fora writ of injunction, to restrain 
the president of the United States from executing the 
provisions of certain acts of Congress, which provided 
that this State should form a part of a military dis- 
trict, and be placed under the controlof a military 
commander. Mr. Stanbery, as attorney-general, ob- 
jected to the billin limine, and the question pre- 
sented was as to the leave to file the bill for the pur- 
pose indicated. In the discussion that followed, the 
ministerial and executive duties of the chief magis- 
trate, as well as the jurisdictional powers of the Su- 
preme Court, were examined and defined. So also in 
State of Georgia v. Stanton, a bill was filed asking for a 
writ toenjoin the secretary of War and Generals 
Grantand Pope from carrying out and putting into 
force the provisions of similar acts of Congress. Mr. 
Stanbery, in his argument against ‘the issue of the 
writ, claimed that this attempt to fetter the execu- 
tive branches of the government from the perfor- 
mance of duties devolved upon them by law, was an at- 
tempt to imitate the veto of the Roman Tribunes, who 
although they had no seat in the Senate, and no voice 
in the enactment of its statutes, could nevertheless, by 
a single word, check one of the most important func- 
tions of government. His arguments are singularly 
vigorous and eloquent, the style lucid and direct, with 
scarcely more than a couple of precedents to illustrate 
and enforce his view. 

“The fact is, that Mr. Stanbery had very great lit- 
erary ability, and his study of the classics, ancient and 
modern, gave him a style as rich as it was simple and 
direct. 

“Next to acatalogue of bugs, ora State geological 
report, the ordinary lawyer’s brief is the dryest, most 
incoherent and fragmentary of written compositions. 
It glitters with italics and underscored points, like the 
blind door of a jail with imitation knobs and bolts, 
and to the uninitiated must be as meaningless as the 
symbols on an Egyptian obelisk. On the contrary, 
the briefs of Mr. Stanbery were not only readable 
but instructive even to laymen. If they were dry, 
it was from the dry light so highly extolled by Ba- 
con. 

**One of his constant admonitions was the absolute 
necessity of careful preparation before trial. If asked 
what were the three principal factors in his own suc- 
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cessful advocacy, he would paraphrase the answer of 

Demosthenes, and reply: ‘Preparation, preparation, 
and stil preparation.’ He used to say, that after a 
close and careful scrutiny of the pleadings, a personal 
interrogation of his witnesses, and thorough familiar- 
ity with the law bearing upon his case, he was pre- 
pared and fully armed against all opponents; other- 
wise he felt handicapped (if I may use the expression), 
and contending against unkuown odds. 

“ He seldom took notes of the testimony on a trial, 
having a quick and very retentive memory, which he 
claimed was apt to be weakened for want of use, by 
relying on the written record rather than upon the 
vivid and ever ready source in his own mind. Nor do 
I ever remember his marking out the various heads of 
his discourse to the jury; he had thorough!y thought 
out the arrangement, and each part came spontan- 
eously to his lips. He was an interesting and delight- 
ful speaker, his address being always a model of clear- 
ness and epigrammatic simplicity. The nerwus argu- 
mentationis was always delivered in a bare, plain and 
direct manner, without any side-bar excursions, and 
the worse than useless ornamentation of vain and ped- 
antic lore orrhetoric. He constantly advised a full, 
thorough and exhaustive argument to court and jury; 
seeming to think that the necessity of modifying the 
decisions of the last Courts of Appeal, as well as the 
making of bad laws, arose from the want of competent 
argument and examination in the first instance. He 
knew the supreme value of facts, and possessed the 
art of presenting them in an irresistible array. For 
this reason also he was a very effective cross-examiner 
of witnesses. He knew precisely what he desired to 
draw out of the witness, and also which is equally im- 
portant, how to hide the cogency and significance of 
the question or expected answer. He never indulged 
in the futile process of treating the witness like a part- 
ner in a country dance, and waltzing with him up the 
sides and down the middle of every circumstance, nor 
try to bully him into spitting out the truth, nor prob- 
ably what is more tedious still, turn his memory in- 
side out, in the vain hope that in an unguarded mo- 
ment, something might drop out, useful to one side, 
orat least damaging to his opponents; but like a 
guide in a maze, carefully concealed the approaches 
to the center, until the witness stood fairly in front 
of it. 

“To Mr. Stanbery the trial at nisi prius was like a 
game of chess, in which more depended upon the skill 
of the player than upon the intrinsic value and num- 
ber of the pieces employed; and he never losing sight 
of the fact that the capture or loss of a pawn often de- 
termines the victory. His vigilance was unceasing; 
nay, it rather increased than diminished if the result 
looked doubtful.” 

“ Tle knew so well how to keep the equipoise between 
the respect due to the court, and the equally import- 
ant factor in the proper administration of justice, the 
respect due to himself asa member of the bar. He 
loved the law, and brought into the practice of it the 
natural dignity and reverence which formerly pre- 
vailed between the Roman patron and hisclient. It 
was an old saying, ‘that all roads lead to Rome,’ and 
with Mr. Stanbery, all branches of learningand science 
were useful and necessary to the advocate; as in the 
manifold diversity of suits, there was no line of study 
or thought—music, chemistry, physiology, anatomy, 
mathematics, poetry, painting — but would, some 
time or another, be called upon in the legal forum to 
aid in judicial examination and judgment. And the 
knowledge of science and art furnished the most con- 
vincing illustrations and examples to the zealous ad- 
vocate. 

“He thought that any} good, clear head was worth 
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three weak ones, and doubted if multiplicity of coun- 
sel in a law-suit insured safety. I drew his attention 
once to the fact that he was opposed by five advocates, 
and that the contest was at least unequal in numbers, 
but he replied: ‘So many lawyers, so many opinions. 
In law multiplicity of counsel generally means con- 
fusion.’ 

“For over half a century he was counsel on one side 
or the other of nearly all the important trials in the 
State and Federal courts of Ohio, as well as represent- 
ing the same in the United States Supreme Court, and 
pitted against,or associated with,the eminent and dis- 
tinguished jurists of other States and of the Union. In 
his long and successful career the bench of the United 
States Supreme Court had been three times entirely 
renewed, since he first appeared before it as an advo- 
cate, and his elevation to the bench would have been 
the natural and fitting tribute to his pre-eminent mer- 
its and worth.” 

“And now comes the principal question, what was 
Mr. Stanbery as aman among his fellowmen? What 
was the value and significance of the ethical and moral 
side of his character? For, after all, this is the ker- 
neland the one fact of value ina man’s existence. 
Brain is but froth unless supported and stimulated by 
courage, uprightness, honesty and charity. If you 
are simply looking for brainy men, you will find them 
more plentiful among the vulgar crowd of nouveaua- 
riches, which like the watered stock of insolvent cor- 
porations have onlya nominal or commercial value, 
than you will among the unknown respectable, and 
simply virtuous people. Large beads and small hearts 
generally go together; they are the rule, the common 
plan of life. But Henry Stanbery was as much dis- 
tinguished for his courtesy, probity, courage and char- 
ity as for his legal knowledge and forensic skill. As 
he was the first week of my contact with him asa law 
student, so he continued the nineteen years in which 
Iremained in his office; the first day was a correct 
sample of the whole. Always courteous, geutle in 
speech, easy of approach, and eager to help by advice 
or discussion; and always a gentleman.”’ 

To the article is subjoined the following from Mr. 
Justice Matthews’ address to our State Bar Associa- 
tion in 1882: 

‘Tf there, in fact, has been any decline in the influ- 
ence and powerof the legal profession during the 
present generation, it certainly cannot be said to be 
due toany failure on its part to realize, from time to 
time, as in times past, in its foremost men its highest 
ideal. Doubtless there will arise to the memory or 
imagination of every one present, the figure of one, at 
least, that answers to the call forthe exemplar of his 
profession. Ihave in my mind’s eye—for he has 
passed from corporeal sight, though but recently—one 
that might have sat, even to such a painter as Bacon, 
for his portrait as a model lawyer. Nature had done 
much forhim. She endowed him with many graces, 
both of body and spirit. He wasa picture of manly 
beauty and dignity; his presence was benign, but ma- 
jestic; his address was winning, insinuating, persua- 
sive, impressive; his posture firm, collected, self-pos- 
sessed, self-respecting, full of respect to others; his 
movements gracious and inspiring; his voice musical 
and various; an eye beaming with sympathy and in- 
telligence. He had every physical quality to fit him 
for grave and serious oratory. His intellect was keen, 
incisive, rapid and unhesitating; his logic inexorable. 
He had a rare faculty of language, which pictured in 
vivid and striking colors all the images of his mind. 
A moraland intellectual energy that was tireless 
answered every call of enthusiasm that was born ofa 
union of a lofty sense of duty witha strikingly sincere 








love of his profession. Unremitting and systematic 
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study had filled a retentive memory with the stores 
of learning that yielded treasures for every emer- 
gency, and made the habitual and diligent preparation 
of every case and argument the instinctive delight 
which all living activities have in natural exercise. “in 
judicial tribunals he recognized the authority and ma- 
jesty of the law, which he felt that both they and he 
were appointed to administer, and he respected as 
well his own function as counsel and advocate as the 
person of the magistrate. He recognized no man as 
master, but respected all men, each in his own place 
and degree, and stood for his cause, like a knight, 
answerable only to his own honor. He was, indeed, 
the very prince and paragon of lawyers. Doubtless 
there are those who survive him entitled to be num- 
bered with him, whom living, it were invidious to dis. 
criminate; but him, dead, it is no offense to praise no 
shame to name; he lives still in the love of those who 
will always take pride in recalling the name and per- 
son of Henry Stanbery.”’ 


Qe 


CORRESPONDENCE. 


CONTRACTS TO SATISFACTION. 
Editor of the Albany Law Journal: 


It seems to me very clear that there exists per- 
fect consistency in the decisions of Justice Pratt in 
Brassford v. Oelrichs and Cross v. Belknap, both re- 
ported in 24 Week. Dig. The difference is that in the 
latter case the artist agreed as part of the contract to 
perform the work to the satisfaction of the other 
party, and it is well settled that under such a contract, 
when the subject involved is a matter of taste, the 
person for whom the work is done is the sole arbiter. 
Brassford vy. Oelrichs does not conflict with this doc- 
trine. There the contract was simply to do the work, 
but with no stipulation that it should be done to the 
satisfaction of the other party,and the court held, 
that as matter of law under such contract the artist is 
required only to do the work in a skillful and artistic 
manner, and it is fora jury to say whether it was so 
done. 

In a word, instead ofa mere matter of taste, it is a 
mere matter of contract. 

West Enp. 

BuFrra.o, Oct. 2, 1886. 


Editor of the Albany Law Journal: 


If the readers whose attention was called to the de- 
cisions of Mr. Justice Pratt in Cross v. Belknap and 
Brassford v. Oelrichs, in 24 Week. Dig. 233, 256, will 
give these cases attention, they will find no difficulty 
in reconciling them. In the first case plaintiff agreed 
to build a house *‘in a good, workmanlike and sub- 
stantial manner, to the satisfaction of defendant,” 
and on the trial it was proved “‘that the contract was 
not performed toa very material degree, and many de- 
fects in workmanship and materials were shown.” In 
the second case the contract was pure and simple, for 
the painting of a picture, and it was only claimed by 
the defendant that the puinting was to be done to his 
satisfaction, and that it was not so done. 

It seems only fair to Judge Pratt that your readers 
should not be misled, for the cases are very plain, and 
the comments made on them show the advantage of 
reading more than the head-notes. 

Respectfully, 
ANDERSON PRICE. 

New York, Oct. 2, 1886. 





INCONSISTENCIES IN CODE OF CRIMINAL PROCEDURE: 
Editor of the Albany Law Journal: 

Section 56 of the Code of Criminal Procedure of the 
State of New York vests in Courts of Special Sessions 
exclusive jurisdiction of the trial of certain specified 
misdemeanors, subject however by section 57 to trial 
on indictment by obtaining proper certificate. And it 
has been held that the Legislature possesses the power 
thus to deprive, for minor offenses, of the supposed 
constitutional right of trial by and before the common 
law jury of twelve. 

Section 211 of the same Code seems to conflict with 
section 56, inasmuch as it is by section 211 left to the 
option of its defendant whether to be tried in the 
Court of Special Sessions, or ‘held to answer to a 
court having authority to inquire by the intervention 
of a grand jury into offenses triable in the county.” 

Section 211 should be repealed if it has not been, 
which after a somewhat cursory examiuation I cannot 
find to be the case. 

Respectfully, 


PRATTSVILLE, N. Y., Oct. 5, 1886. 


J. B. DALY. 


——___¢@— 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tues- 
day, Oct. 12, 1886. 

Judgment reversed, new trial granted, costs to abide 
the event—Arthur V. Briesen, appellant, v. Long 
Island R. Co., respondent; Louis Bajus, respondent, 
v. Syracuse, Binghamton & New York R. Co., appel- 
lant; Anna N. Dwight et al., executors, respondents, 
v. Germania Life Ins. Co., appellant. ——Judgment af- 
firmed with costs—James S. Morton, respondent, v. 
Metropolitan Life Ins. Co. et al., appellants; Robert 
W. Gleason, respondent, v. James W. Smith.— .Judg- 
ment of General Term reversed, and judgment of 
Special Term modified in accordance with the opin- 
ion; that judgment be settled before the judge who 
writes in the case. Neither party to have costs of ap- 
peal to the General Term of the Supreme Court or to 
this court asagainst the other—Margaret I. Wilmer- 
ding, appellant, v. John McKesson, respondent.—— 
Motion for reargument denied with costs~Henry 
Wehle, appellant, v. Albert Karutz, respondent.—— 
Denied witb costs—Isabella R. Clute, respondent, v. 
Jacob Knies et al., appellants. ——Motion to amend re- 
mittitur granted without costs—People, ex rel. Augus- 
tus N. Weller, respondent, v. Charles DeKay Town- 
send, appellant.——Motion to correct calendar granted 
without costs—Bessie J. Cuming,an infant,respondent, 
v. Brooklyn City R. Co., appellant. ——Motion for leave 
to withdraw appeal denied without costs—Erastus S. 
Prosser, respondent, v. First National Bank of Buffalo, 
appellant.——Motion to advance cause denied without 
costs—Syracuse Water Co., appellant, v. City of Syra- 
cuse, respondent; Syracuse Water Co., appellant, v. 
Central City Water Works, respondent.——Motion to 
dismiss appeal granted under section 191 of the Code 
of Civil Procedure with costs--Bridget Mulcahy, re- 
spondent, v. Francis C. Devlin, appellant.——Motion 
to dismiss appeal denied without costs—Mary v. Weid- 
mer, respondent, v. New York Elevated R. Co., appel- 
lant.——Motion to dismiss appeal granted with costs 
of appeals, but withvut costs of motions—J. Daniel 
Ackerman et al., appellants, v. Marcus Braunstein, 
respondent; Julius M. Wile et al., appellants, v. Same; 
David A. Sahliem v. Same.——Motion to dismiss ap- 
peal granted, with costs to one appeal and $20 costs of 
motion—In re Application of City of Rochester, ap- 
pellant, to acquire water rights of George R. Smith 
et al. 
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CURRENT TOPICS. 
HE autumnal legal campaign opens with several 
encouraging or interesting events. Foremost 
among these in our State is the affirmance of the 
conviction of Jaehne. It is fortunate that the ap- 
pellate court were able to come to this conclusion, 
for it would have been disheartening to see the 
prisoner gaining another chance on a vexatious 
technicality. We regret however that the rest of 
the ‘‘boodle” aldermen are likely to have an un- 
molested journey to Canada at the expense of their 
bail. The denial of a new trial for the Chicago an- 
archists is also a good step toward justice, although 
we regret to say not the final one. We take no 
pleasure in hangings, but really these wretches de- 
serve the immortality of infamy which they seem 
to court. It will be a sorry day for our country if 
they do not hang. In the celebrated Dwight insur- 
ance case the Court of Appeals have granted a new 
trial, which may be pronounced an interesting if 
not an encouraging fact. Certainly the insolvent 
Colonel Dwight was a fortu~ate man to be able to 
get such a vast amount of life insurance, pay only 
one premium, and then so easily walk himself to 
death. Against these items must be set off the 
pardon of the boycotters by Governor Hill. The 
governor certainly states some plausible reasons for 
his action, the most convincing of which is that the 
district attorney advised it. We have confidence 
in his discretion. The ignorance of the offenders 
is a much less cogent reason, for they must have 
known that they were doing a grossly unjust, if not 
an illegal act. But they were probably the tools of 
bad and designing men. At all events the com- 
munity are now warned that such conspiracies are 
crimes, and must not expect to be rescued by the 
executive arm in future. Meantime the boycotters 
are out of durance in ample time to vote for judge 
of the Court of Appeals! Then there is Governor 
Tilden’s will with a probable contest. Certainly 
the trust in the will is very loose and indefinite, 
and if held invalid will afford another proof of the 
value of advice. 


It is probable that next to the bureau for the pro- 
tection of the interests of workingmen, which or- 
ganizes strikes and dictates boycotts, the ‘‘ Salva- 
tion Army” business is the most successful fraud 
of the present time, which thrives by appealing to 
ignorance, bigotry and prejudice. The officers of 
these two precious organizations undoubtedly make 
a fat living. The ‘‘Salvation Army” people have 
a rule, it seems, which prohibits marriage among 
their officers. This order, as given in the daily pa- 
pers, provides: ‘‘ That in future no sanction will be 
given to courting or any engagement of any male 
lieutenant. He must get promoted to the rank of 
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captain before any thing of the kind can be recog- 
nized. No captain is to expect head-quarters con- 
sent to his marriage, either, after two years’ service 
or more, unless he has proved himself an efficient 
and successful officer, and is backed by his divi- 
sional officer, who, in consenting to his marriage, 
must agree to give him three stations. In future 
no marriage will be agreed to by head-quarters un- 
less we have consented to the engagement at least 
twelve months before.” The Solicitors’ Journal says 
of this: ‘‘The ‘staff-council’ can hardly have been 
aware that according to English law any contract 
in general restraint of marriage is absolutely void; 
and that any engagement by a ‘ male lieutenant’ or 
‘captain’ not to ‘court’ or marry, will not be worth 
the paper on which it is written. But if a solicitor 
had been at hand before the order was promulgated 
he could probably have indicated a less objectiona- 
ble mode of wording the order, and also a mode in 
which a valid contract, sufficient for the purposes of 
the ‘staff-council,’ might be constructed. Con- 
tracts in partial restraint of marriage are valid, 
however large may be the class alliance with any of 
whom is prohibited. Thus the Court of King’s 
Bench, eighty years ago, held that a condition 
against marriage with a Scotchman was valid. 
Perrin v. Lyon, 9 East, 170. Vice-Chancellor Hall 
held that a condition against marriage with- any 
person who did not profess the Jewish religion was 
good. Hodgson v. Halford, L. R., 11 Ch. D. 959. 
And the last of the vice-chancellors has recently de- 
cided that a condition against marriage with any 
person ‘being, or ever having been a domestic ser- 
vant,’ was valid, for, as he characteristically re- 
marked, it was competent for the person indicated 
in the condition to choose a wife from the whole 
female world except only that portion of it which 
comprises domestic servants.’ Jenner v. Turner, 29 
W. R. 99. It would seem easy therefore to frame 
an agreement, to be entered into by ‘ male lieuten- 
ants’ and ‘captains,’ which should bind them not 
to marry any of the various classes of persons men- 
tioned in the schedule thereunder written; and by 
including in such schedule ‘the whole female 
world,’ except daughters, sisters, aunts or cousins 
of any member of the ‘staff-council,’ being ‘ Halle- 
lujah lasses,’ the object in view would probably be 
accomplished. We may add that any undertakings 
by amorous ‘male lieutenants’ or ‘captains’ to ren- 
der services to the ‘staff-council’ in consideration 
of facilities for marriage, will apparently convert 
that sublime body into provenete or match-makers. 
The civil law looked with some favor on persons 
who stipulated for reward in promoting marriages, 
but our courts from a very early period have treated 
such contracts as utterly void.” 


We are advised, by Gibson’s Law Notes, of a new 
organization for the collection of debts, which riv- 
als the well-known ‘‘black-list”” scheme which is 
much used in this country, and which has been de- 
nounced by the law journals. The new scheme is 
described as follows: ‘‘The old-fashioned system 
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of debt collecting is doomed! County court prac- 
titioners may tremble in their shoes, and ‘ gentle- 
men who never pay their tailors’ bills may prepare 
to encounter a new infliction! For according to a 
circular which it is announced has been issued to 
the traders of Birmingham, a system of recovering 
debts is about to be inaugurated which threatens to 
put all others in the shade. The name of the new 
undertaking is ‘The Birmingham Uniformed Col- 
lection Agency,’ and its object is described as be- 
ing ‘the recovery of bad, doubtful or troublesome 
debts.’ The circular, after mentioning the diffi- 
culty which exists in recovering debts by ordinary 
legal methods from people who do not wish to pay, 
continues: ‘Why is this? Because there is no ac- 
tual publicity in county court actions which can 
shame such an individual in the eyes of his neigh- 
bors, as would be the case from the repeated visits 
of the uniformed gentlemen who will act as our col- 
lectors. Yes, we intend to make life very pleasant 
for the man who owes debts around this neighbor- 
hood, and is able to pay, but wont. We are in 
business to collect accounts from just such custo- 
mers, and if there is one who does not come down 
after we have turned our batteries on him, we are 
afraid it will be an awkward case. The way of the 
Uniformed Collection Agency (this title is copy- 
right) is this: Such persons as desire our services 
become subscribers to our plan, and pay a fee of 5s. 
per annum. When the agency receives a case, an 
ordinary and gentlemanly collector is at once sent 
to the debtor to solicit payment of the amount due. 
If this is of no avail we send another collector, who 
wears a striking uniform with the word ‘collector’ 
in very distinct letters on the band of his hat. This 
collector visits the debtor at his private residence 
and business address three successive days (if nec- 
essary). If the third visit does not result in ob- 
taining the money the collector then wears a hat 
on the band of which are the words ‘Collector of 
Doubtful Debts.’ His orders are to call daily on 
the debtor, both at his private residence and place 
of business, and demand payment as often as is 
necessary. These calls soon attract the attention 
of the neighbors, and become the talk of the neigh- 
borhood —the very effect our agency aims at, and 
the very shame of which produces the desired ef- 
fect; for who could boldly face more than half a 
dozen calls from the gentleman with the suggestive 
uniform and hatband? The consequence is that an 
arrangement satisfactory to the creditor is almost 
always effected.’” We shall await the working of 
this society with interest. It occurs to us that the 
law will hardly regard a nuisance for the collection 
of debts as legal. It was recently held libellous to 
advertise in a newspaper a ‘‘ want’ for a debtor to 
pay a bill (Zier v. Hoflin, 33 Minn. 66; S. C., 53 
Am. Rep. 9), and in another case it was held libel- 
lous to exhibit furniture as for sale to pay a ‘‘ dead- 
beat’s” account. There are legal ways of collecting 
accounts, and if they are unsuccessful the debtor is 
entitled to protection against such annoyances, 
Probably in most cases he will protect himself by 











kicking out the intruder, leaving Aim to his legal 


remedy. 





NOTES OF CASES. 





N Re Duzer, Chan. Div., 54 L. T. Rep. (N. 8S.) 
134, the question was as to a trade-mark in 

‘¢ Melrose Favorite Hair Restorer.” Bacon, V. C., 
said: ‘‘The question before me is whether this 
manufacturer, the present applicant, who for many 
years has sold his commodity under the trade name 
which he is now desirous of having registered, is 
prevented by thisact from having it so registered be- 
cause one of the words which he has used as part of 
the name is said to be a fancy word in common use 
There are innumerable instances of the sale of par- 
ticular commodities with all sorts of distinct appel- 
lations not necessarily geographical names. In par- 
ticular in the perfumery trade, there have been for 
centuries all sorts of purely fanciful names which 
have been given to various commodities. The ar- 
gument here is, that inasmuch as Melrose is a well- 
known place, and one which has a geographical sig- 
nification, it ceases, when applied to a bottle of 
pomatum, to be a fanciful expression. In my opinion 
it is proved to be a fanciful expression, and not one 
which is in common use in connection with the 
commodity to which it is applied. * * * That 
the word may have a different signification nobody 
will dispute, but I am asked whether upon this la- 
bel, which is now sought to be registered, the word 
‘Melrose’ is descriptive of a place. I say that it is 
not; it neither is, nor was it meant to beso. If 
therefore it is not descriptive of a certain geo- 
graphical spot, can it be any thing but a fancy 
word? What connection has this commodity with 
Melrose? Upon a mere fancy he puts this name 
and mark upon the commodity which he sells, so 
that all the world may know that he is the manu- 
facturer, and nobody else. It has been sold for 
manyjyears in the public market under that name 
which he has adopted, and which is the very thing 
which the act of Parliament says may be regis- 
tered. It isa ‘fancy word not in common use in 
the trade in the goods with respect to which the 
application is made.’ Cases have been cited more 
or less resembling that which is now before me, but 
the case which was before Chitty, J., seems to me 
to be as directly in point as any thing can be. I 
can perceive no difference in substance between that 
case and the one before me, and I do not differ in 
the slightest degree from the decision of the 
learned judge in that case. He had there, as [ 
have here, to construe the words of the act of Par- 
liament; he had to find out, as I have to find out, 
whether a word was a fancy word or a geographi- 
cal word, and he came to the conclusion, in regard 
to the word which was before him, as I do now 
without hesitation with regard to the word ‘ Mel- 
rose,’ that it is not a geographical description, but 
that it isa purely fanciful word; just as much a 
fanciful word as ‘Eureka’ or ‘ Opoponax,’ or any 
other similar word, when applied to a particular 
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commodity, and that it is meant only to designate 
their commodity. It cannot be said that any 
perfumery in Melrose would be injured by this 
particular commodity being called Melrose. He 
could not adopt it there because it would not 
be a fancy word in regard to that particular trade, 
but he may choose any other word he likes. Any 
inhabitant may make Melrose horseshoes as much 
as he likes, but this particular word in connection 
with perfumery has become the absolute property 
of the present applicant. Ido not rely at all upon 
the practice which has been followed in the comp- 
troller’s office, but it appears from the schedule to 
one affidavit that there are many instances in which 
the names of places have been registered. Now it 
has been discovered that there may be a difficulty 
in regard to such cases, and the -comptroller says 
that the name of a place is objectionable. In my 
opinion the present applicant is perfectly well enti- 
tled to have his trade-mark of ‘ Melrose Favorite 
Hair Restorer’ registered. The whole expression 
is a compound one, of which Melrose is one of the 
adjectives. It is a trade name or mark for the hair 
restorer of that particular name, and no other. I 
think therefore that the application to register must 
be granted.” See note, 37 Am, Rep. 594. 
. 


In Pfister v. Central Pac. R. Co., California Su- 
preme Court, July 19, 1886, it was held that a rail- 
road company is not responsible for $92,000 in 
gold coin in satchels of a passenger as ‘‘ luggage.” 
The court said: ‘‘ The right of plaintiff as a passen- 
ger must be determined by the contract he made 
with defendant. He purchased four first-class pas- 
senger tickets from San Jose to Sacramento, which 
entitled him and his three employees to transporta- 
tion in the first-class passenger coaches of defend- 
ant between the points indicated, and gave to them 
aright to have their luggage, not exceeding one 
hundred pounds to each person, transported at the 
same time free of charge. It gave to them no right 
to travel in a baggage, express or freight car, but 
in the regular passenger car or cars of the defend- 
ant, and the contract gave to them no right to 
transport, either in their own charge or that of the 
defendant, any merchandise or property not in- 
cluded in the term ‘luggage.’ The law takes no 
note of what property a passenger carries upon his 
person, but beyond this he may not, by virtue of 
his contract for passage, carry, either free of charge 
or by paying an extra charge, property not included 
within the import of the term ‘luggage.’ Were it 
otherwise, it would be within the power of the pas- 
senger to convert the passenger coaches of a rail- 
road company into vans for the transportation of 
merchandise, or to compel the carrier to do much 
the same thing by furnishing baggage cars for the 
conduct of ordinary freight. The orderly and ex- 
peditious transit of passengers and their baggage 
renders it necessary and proper for the carriers en- 
gaged in their transportation to run separate trains 
for their accommodation, or at least to furnish and 





transmit them in cars separate from those devoted 
to the carriage of freight, and this result can only 
be accomplished by requiring the carrier, on the 
one hand, and the passenger upon the other, to re- 
frain from making passenger cars the receptacle for 
merchandise. Plaintiff must be presumed to know 
the legal effect of the contract he had made, and to 
be subject to its terms, conditions and limitations 
equally with the defendant. The fact that for ten 
years the defendant had permitted the county treas- 
urers of Santa Clara county to carry with them 
upon its passenger trains the money which they 
were by law required to pay over to the State treas- 
urer, neither enlarged nor abridged the contract 
between it and plaintiff. If defendant was not le- 
gally bound to extend this favor, its liberality to 
others, or to plaintiff himself, could not be urged 
as a binding rule for the continuance of such prac- 
tice. The theory of plaintiff that by having ac- 
cepted him as a passenger with knowledge of the 
money he had with him, the defendant became a 
common carricr of him and his money, though he 
retained possession of the latter, is not sustained by 
the authorities cited. Minter v. Pac. R. Co., 41 Mo. 
504; Butler v. H. R. R. Co., 3 E. D. Smith, 571; 
Stoneman v. Erie R. Co., 52 N. Y. 429; Sloman v. 
Great Western R. Co., 67 id. 208; and LHannibal R. 
Co. v. Swift, 12 Wall. 262 — were all cases in which 
the property was delivered to the carrier, and al- 
though not baggage, it was held that having re- 
ceived it with knowledge that it was not the ordi- 
nary traveling baggage of .the passenger, the liabil- 
ity of a common carrier attached. We are clearly 
of opinion that the defendant was under no obliga- 
tion, by virtue of its contract of passage with 
plaintiff as an individual, to permit him to carry 
with him in its passenger car the sum of money in- 
dicated, in the manner indicated, and weighing, as 
it must have done, between three and four hundred 
pounds. See note, 34 Am. Rep. 379. 


In Lawrence v. Green, California Supreme Court, 
August 17, 1886, it was held that where a plaintiff 
shows that he was injured by the overturning of a 
coach, caused by the breaking of one of its wheels 
while it was being driven round a curve, down 
grade, on a mountain road, where one side of the 
track was about a foot lower than the other, he has 
made out a prima facie case. The court cited Chris- 
tie v. Griggs, 2 Camp. 79; Dawson v. Manchester, ete., 
R. Co., 5 L. T. Rep. (N. 8.) 682; Shear. & R. Neg,, 
§ 268, note, and said: ‘*The occurrence of an injury 
through a defect in the vehicle is at least prima 
facie evidence of negligence on the part of the car- 
rier. Shear. & R. Neg., § 268. The carrier must 
have carriages adequate to the work to which they 
are subjected, and must see that they are kept in 
due repair. Whart. Neg., §§ 628, 629. But the 
carrier is not liable for damages incurred through 
latent defects which could not have been discov- 
ered by examination, and which are not traceable 
to any want of good business diligence in the man- 
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ufacturer. Whart. Neg., § 631. The negligence 
of the defendants was established prima facie by 
proof that the wheel broke, and the coach was 
thus overturned, and there was no evidence to over- 
come the prima facie case —no evidence that the 
wheel was sound, or that the defect was latent. As 
the case was presented, was the court authorized 
to charge the jury upon the hypothesis that the ac- 
cident would have happened if there had been no 
defect in the wheel? The fact that the road was a 
foot lower on the inner side did not perhaps prove, 
nor tend to prove, that the wheel was a good wheel. 
It left the unsoundness of the wheel still uncon- 
tested, and simply showed that the unsound wheel 
broke when subjected to the strain, or to the slide 
or lurch of the coach on the uneven ground. If 
the condition of the road was merely sufficient to 
create a suspicion that a sound wheel might have 
been broken under the circumstances, the jury 
would not be justified in acting upon a mere sur- 
mise or conjecture of the existence of a possible 
fact of which there was no real evidence. But even 
if it should be conceded that evidence that one side 
of the road was lower than the other, and that the 
coach lurched toward the lower side, tended to 
overcome the prima facie case of the plaintiff, it 
was for the defendants to overcome it. The de- 
fendants could not overcome the plaintiffs case, and 
show that the accident was not the result of their 
carelessness or negligence, except by proving how 
the accident did occur, and that it did not occur 
by reason of a defect in the wheel, or that such de- 
fect was latent.” See 47 Am. Rep. 75. 





COMMON WORDS AND PHRASES. 





ONTIGUOUS.—In Olson v. St. Paul Fire & 
Marine Ins. Co., Minnesota Supreme Court, 
July 14, 1886, it was held that a building erected 
at a distance of twenty-five feet is not to be con- 
strued as contiguous to another. The court said: 
‘‘The situation of the buildings in question was 
not such as to warrant the court in adjudging them 
to be ‘contiguous.’ The term must be given its 
proper definition and meaning, as commonly re- 
ceived and understood, to the end that policy- 
holders may not be misled or left in doubt as to 
their duty. See Webst. Dict., ‘contiguous’ and 
‘adjacent.’ Plaintiff's building was separated and 
detached from other buildings when insured. It in 
fact remained so when destroyed. But the defend- 
ant insists that the term ‘ contiguous,’ as here used, 
does not mean merely adjoining or immediate prox- 
imity, but that it is also applicable to objects ‘ near 
by,’ and that, upon the facts of this case, it should 
be held that the shop was sufficiently near to be 
within the condition. This construction is not ad- 
missible. The matter would be left altogether too 
doubtful and ambiguous for the protection of the 
assured. We cannot hold that a building twenty- 
five or any particular number of feet from a de- 
tached dwelling is contiguous to it. Arkell v. In- 





surance Co., 69 N. Y. 193; Hill v. Insurarce Co., 
10 Hun, 26.” 

Insotvency.—In Daniels v. Palmer, Minnesota 
Supreme Court, July 6, 1886, the court said: ‘‘ The 
term ‘insolvency’ is not always used in the same 
sense. It is sometimes used to denote the insuffi- 
ciency of one’s entire property and assets to pay all 
his debts. This is its popular and most general 
meaning. Herrick v. Borst, 4 Hill, 650. But it is 
also used, in a more restricted sense, to express the 
inability of a person to pay his debts in the ordi- 
nary course of business. This is the sense in which 
it has been invariably held to have been used in all 
the various bankrupt acts of England and America. 
In Bayly v. Schofield, 1 Maule & S. 538, it is said: 
‘“Tnsolvency,’ as respects a trader, means that he 
is not in condition to pay his debts in the ordinary 
course, as persons carry on trade usually do; and it 
does not follow that he is not insolvent because he 
may ultimately have a surplus upon the winding up 
of his affairs.’ So, in Shone v. Lucas, 3 Dowl. & 
R. 218, it is said: ‘ ‘Insolvency,’ within the mean- 
ing of the bankrupt laws, does not mean an inabil- 
ity to pay twenty shillings on the pound when the 
affairs of the bankrupt shall be ultimately wound 
up; but a trader is in insolvent circumstances when 
he is not in condition to pay,his debts in the usual 
and ordinary course of trade.’ The same definition 
has been given of the term as used in the insolvent 
law of Massachusetts, which, in respect to the mat- 
ter now under consideration, is very similar to our 
own. In Thompson v. Thompson, 4 Cush. 127, Shaw, 
C. J., says: ‘By the term ‘insolvency,’ however, 
as used in these statutes, we do not understand an 
absolute inability to pay one’s debts at some future 
time, upon a settlement and winding up of alla 
trader’s concerns; but a trader may be said to be in 
insolvent circumstances when he is not in a condi- 
tion to pay his debts in the ordinary course, as per- 
sons carrying on trade usually do.’ This definition 
has been repeatedly reasserted by the same court. 
Lee v. Kilburn, 3 Gray, 594; Vennard v. McConnell, 
93 Mass. 561; Barnard v. Crosby, 6 Allen, 327. The 
same construction has been placed upon the term as 
used in the late United States bankrupt act. In 
Toof v. Martin, 13 Wall. 40, the court, after refer- 
ring tothe more general and popular meaning of 
the word ‘insolvency,’ add: ‘ But it is also used in 
a more restricted sense to express inability of a 
party to pay his debts, as they become due, in the 
ordinary course of business. It is in the latter sense 
that the term is used when traders and merchants 
are said to be ‘insolvent,’ and as applied to them, 
it is in the sense intended in the act of Congress.’ 
To the same effect, see Wager v. Hall, 16 Wall. 599; 
Buchanan v. Smith, id. 308; Dutcher v. Wright, 94 
U. 8. 557; Merchants Bank v. Cook, 95 id. 342.” 

Wacon.— A hearse is a wagon. In Spikes v. 
Burgess, 65 Wis. 428, the court said: ‘‘The simple 
question presented is whether a ‘hearse’ may be 
exempt from ‘seizure or sale on execution’ against 
the owner. * * * The hearse is claimed to be a 
‘wagon ’ within the meaning of this statute. It is 
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described as a regular four-wheeled wagon — the 
running gear being the same as any other wagon — 
with a frame inclosed on the top, and with glass 
sides, front and back, and used exclusively for a 
hearse — for carrying bodies to the cemetery. ‘It 
is a carriage for conveying the dead to the grave.’ 
Webst. Dict. It is the superstructure which adapts 
it to this particular use, and the use which gives it 
the particular name. But the question of exemp- 
tion is not dependent upon any distinctive use. 
The privilege of claiming a wagon as exempt is not 
confined to persons engaged in agricultural pur- 
suits, nor any particular class of business. Knapp v. 
Bartlett, 23 Wis. 68. The learned counsel for the 
defendant admits that the privilege of exemption 
extends to every owner of a wagon, but insists that 
no vehicle can be a wagon, within the meaning of 
the statute, unless it is adapted to farm purposes, or 
the carriage of ordinary freight or commodities, or 
living persons. Undoubtedly such a vehicle may 
be a wagon, but the term is general, and there are 
a variety of wagons, differing ir. style, form and 
dimensions, depending upon the character of the 
use, the nature of the business, and the pleasure or 
notions of the manufacturer or owner. ‘A carriage 
or vehicle with four wheels’ is a wagon. Wore. 
Dict. It simply means ‘a wheeled carriage; a 
vehicle on four wheels, and usually drawn by 
horses; especially one used for carring freight.’ 
Webst. Dict. ‘A vehicle moved on four wheels, 
and usually drawn by horses.’ Imperial Dict. The 
running gear of the hearse has the essentials of a 
wagon. With an ordinary superstructure no one 
would claim it was not a wagon. The character 
and style of the superstructure were merely to make 
it serviceable and attractive in a particular and 
very necessary line of industry. The mere fact that 
the superstructure differed from superstructures on 
most wagons did not prevent it from being a 
wagon. For the reasons given we hold it wasa 
wagon.” 

OsLoquy.— This means censure and reproach. 
Betiner v, Holt, California Supreme Court, July, 
1886. 

Luecace.— In California and England this means 
baggage. Pfister v. Cent. Pac. R. Co., California 
Supreme Court, July, 1886. 

MESSENGER. — A county treasurer is not a ‘‘ mes- 
senger ” within a statute imposing on railroads the 
duty of transporting ‘‘ messengers ” on certain oc- 
casions. Pfister v. Cent. Pac. R. Co., California Su- 
preme Court, July, 1886. 

—_————_____—. 


ASSIGNMENT — PARTIAL ENFORCEMENT IN 
EQUITY. 


MASSACHUSETTS SUPREME JUDICIAL COURT. 
SEPTEMBER 8, 1886. 
JAMES V. CITY OF NEWTON.* 
A bill in equity may be maintained to enforce the {partial as 
signment of a debt. 


*8N. E. Rep. 122. 











HIS was a bill inequity by Edward B. James, set- 
ting forth that one William H. Stewart had made 
a contract with the defendant city to build a school- 
house; that Stewart entered upon said contract, and 
had nearly fulfilled the same, when he became finan- 
cially embarrassed on June 13, 1884; that a meeting of 
his creditors was held, and they voted to accept the 
offer of said Stewart, to pay the sum of twenty cents 
on the dollar in full settlement of their respective 
claims; that on June 21, 1884, for the purpose of en- 
abling him to carry out his contract with said city, 
and to fulfill his agreement with the several creditors, 
the said Stewart applied to said James for a loan of 
money, whereupon the said James, in good faith and 
for the purpose aforesaid, let him have $575, and took 
an assignment of the sum of $600, due and to become 
due to said Stewart from the said city of Newton, and 
immediately thereupon the said James notified the 
said city of said assignment; that on June 26, 1885, 
said Stewart, by reason of the agreement of certain 
creditors to accept tbe offer of twenty cents on the 
dollar, filed a petition in insolvency in the county of 
Middlesex, andon July 10th following said Gilkey 
was duly elected assignee of said Stewart; that before 
and after the filing of his said petition said Stewart 
expended the greater portion of said $575in further 
completion of his contract with the city, and made a 
proper and legitimate use of all of said sum; that at 
the time of filing said petition there was due said 
Stewart, under said contract, the said sum of $600 or 
more, though not then payable; that afterward the 
contract was completed, and a much larger sum be- 
came due, the most of which sum had been paid to 
said Gilkey as assignee, the said city reserving, on ac- 
count of this assignment, asum sufficient to pay the 
same; that said city has been ready and willing to 
make a severauce of thesum due under said contract, 
to pay the said James the amount of said assignment, 
and the said Gilkey the balance, if it could legally do 
so, but has been forbidden so to do by said Gilkey, 
who as assignee aforesaid claimed the whole amount 
due under said contract. The prayer of the bill was, 
among other things, that the said city of Newton be 
enjoined from payment of the sum of $600 to the said 
Gilkey until the further order of the court, and that 
the sum of $600 might be decreed to be paid to the 
plaintiff by the said city of Newton. 

Said James and said Stewart, at the time of the ex- 
ecution of the assignment or order, knew that said 
Stewart was actually insolvent, and had called a meet- 
ing of creditors, and that they had voted to accept 
twenty cents on the dollar of their claims. Said Stew- 
art represented to said James that he was obtaining 
this money to assist him to complete the contract, 
and to effect the composition of twenty cents ona 
doliar, and assured him that he could doso. No ac- 
tion or vote was ever had or taken upon said assign- 
ment by the city of Newton, by the city council or 
either branch thereof, by any committee, or by any 
person authorized to bind the city. The assignee, 
Gilkey, when he was appointed, had substantially no 
funds of the estate of said Stewart in his possession, 
and inorder to complete said contract, expended 
about $1,200 of his own funds, in labor and materials, 
in finishing the building, and paid off, out of the funds 
in the hands of the city, eventually paid him, me- 
chanics’ liens thereon amounting to about $500 besides. 
Said James actually paid and loaned to said Stewart 
the sum of $575 at the time of the execution of the 
assignment, which was the sum agreed upon between 
the two. 

Hearing in the Superior Court before Knowlton, 
J., who reserved the case for the consideration of the 
full court. 
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C. C. Powers, for complainant. 
W. S. Slocum, for defendant city of Newton. 
W. B. Durant, for defendant, Gilkey, assignee. 


Frevp, J. The assignment in this case is a formal 
assignment, for value, of “the sum of six hundred 
dollars now due and to become due and payable to 
me’’ from the city of Newton under and by virtue of 
a contract for building a grammar-school house, and 
it is agreed that this sum “shall be paid out of the 
money reserved as a guaranty by said city,’’ and the 
assignee is empowered ‘to collect the same.’* There 
is no doubt that it would operate as an assignment to 
the extent of 3600 if there can be an assignment, with- 
out the consent of the debtor, of a part of a debt to 
become due under an existing contract; and the cases 
that hold that an order drawn ona general or a par- 
ticular fund is not an assignment pro tanto unless it is 
accepted by the person on whom it is drawn, need not 
be noticed. That acourt of law could not recognize 
aud enforce such an assignment except against the 
assignor, if the money came into his hands, is con- 
ceded. The assignee could not sue at law in the name 
of the assignor, because he is not an assignee of the 
whole of the debt. He could not sue at law in hisown 
name, because the city of Newton has not promised 
him that it will pay him $600. The $600 is expressly 
made payable “out of the money reserved as a guar- 
anty by said city,’’ and by the contract, the balance 
reserved was payable as one entire sum, and at law a 
debtor cannot be compelled to pay an entire debtin 
parts, either tothe debtor or to assignees of the 
debtor, unless he promise to do so. Courts of law 
originally refused to recognize any assignments of 
choses in action made without the assent of the 
debtor; but now, for along time, they have recognized 
and enforced assignments of the whole of a debt, by 
permitting the assignee to sue in the name of the as- 
siguor under an implied power which they held to be 
irrevocable. Partial assignments such courts have 
never recognized, because they hold that an entire 
debt cannot be divided into parts by the creditor 
without the consent of the debtor. It is not wholly a 
question of procedure, although the common-law pro- 
cedure is not adapted to determining the right of dif- 
ferent claimants to parts of a fund ordebt. The rule 
has been established, partially at least, on the ground 
of the entirety of the contract, because it is held that 
a creditor could not sue his debtor fora part of an en- 
tire debt; and if he brought such an action, and re- 
covered judgment, the judgment was a bar to an ac- 
tion to recover the remaining part. There must be 
distinct promises in order to maintain more than one 
action. Warren v. Comings, 6 Cush. 103. 

It is said that in equity there may be, without the 
consent of the debtor, an assignment of a partof an 
entire debt. It is conceded, that as between assignor 
and assignee, there may be such an assignment. The 
law, that if the debtor assents to the assignment in 
such a manner as tv imply a promise to the assignee to 
pay to him the sum assigned, then the assignee can 
maintain an action, rests upon the theory that the as- 
signmeut has transferred the property in the sum as- 
signed to the assignee as the consideration of the debt- 
or’s promise to pay the assignee, and that by the 
promise, the indebtedness to the assignor is pro tanto 
discharged. It has been held by courts of equity 
which have hesitated to enforce partial assignments 
against the debtor that if he brings a bill of inter- 
pleader against all the persons claiming the debt or 
fund, or parts of it, the rights of the defendants wil] 
be determined and enforced, because the debtor, 
although he bas not expressly promised to pay the as- 
signee, yet asks that the fund be distributed or the 
debt paid to the different defendants according to 





their rights as between themselves, and the rule 
against partial assignments, established for the benefit 
of the debtor. Superintendent of Public Schools v. 
Heath, 15 N. J. Eq. 22; Fourth Nat. Bank v. Noonan, 
14 Mo. App. 243. 

In many jurisdictions courts of equity have gone 
further, and have held that an assignment of a part of 
a fund or debt may be enforced in equity by a bill 
brought by the assignee against the debtor and as- 
signor while the debt remains unpaid. The procedure 
in equity is adapted to determining and enforcing all 
the rights of the parties, and the debtor can pay the 
fund or debt into court, have his costs if he is en- 
titled to them, and thus be compensated for an ex- 
pense or trouble to which he may have been put by 
the assignment. But some courts of equity have gone 
further, and have held that after notice of a partial 
assignment of a debt, the debtor cannot rightfully pay 
the sum assigned to his creditor, and if be does, this 
is no defense toa bill by the assignees. The doctrine, 
carried to this extent, effects a substantial change in 
the law. Under the old rule, the debtor could with 
safety settle with his creditor, and pay him, unless he 
had notice or knowledge of an assignment of the whole 
of the debt; under this rule he cannot, if he 
have notice or knowledge of an assignment of any 
part of it. It may be argued, that ifa bill in equity 
can be maintained against the debtor by an assignee 
of a part of the debt, it must be on the ground not only 
that the plaintiff hasa right of property in the sum 
assigned, but also that it is the debtor’s duty to pay 
the sum assigned to the assignee, and that if this is so, 
it follows that after notice of the assignment the 
debtor cannot rightfully pay the sum assigned to the 
assignor. 

The facts of this case however do not require us to 
decide whethera bill can be maintained after the 
debtor has paid the entire debt to his creditor,although 
after notice of a partial assignment. The city of New- 
ton, in its answer, says, that it ‘*is willing to pay said 
balance to such person or persons as should be justly 
entitled to receive the same, whether said plaintiff or 
said Gilkey, as such assignee,’’ and prays “that said 
plaintiff and said Gilkey may interplead and settle 
and adjust the demands between themselves, and that 
the honorable court shall order,and decide to whom 
said sum shall be paid.”” This isin effect asking the 
aid of the court in much the same manner as if the 
city of Newton had brought a bill of interpleader, and 
the proceedings are not open to the objection that the 
court is compelling the city of Newton to assent to an 
assignment against its will. This is the first billin 
equity to enforce a partial assignment of a debt which 
has been before this court. It has been often declared 
here that there cannot be an assignment of a part of 
an entire debt without the assent of the debtor, but 
the cases are all actions at law, and in the majority 
of them the statement was not necessary to the de- 
cision. 

In Tripp v. Brownell, 12 Cush. 376, the action was 
assumpsit to recover the amount of the plaintiff's lay 
asamariner on awhaling voyage. The defense was 
an assignment of the balance due, made by the plain- 
tiff and accepted by the defendants. This was held a 
good defense; the court saying: “It is in terms an 
assignment of the whole lay. It must beso by oper- 
ation of law. It is not competent for a creditor to as- 
sign part of the debt, or create any lien upon it. The 
debtor or holder of the assignable interest cannot, 
without his own consent, be held legally or equitably 
liable to an assignee for part, and to the original cred- 
itor or another assignee for another part. Mandeville 
v. Welch, 5 Wheat. 277; Gibson v. Cooke, 20 Pick. 15; 
Robbins v. Bacon, 3 Greenlf. 346.” 

Gibson vy. Cooke, ubi supra, was assumpsit, brought 
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in the name of Gibson for the benefit of Plympton, to 
whom Gibson had given an order on the defendant to 
pay Plympton $175.33 ‘‘as my income becomes due.” 
The defendant held property in trust to pay over the 
“net proceeds once a quarter’’ to Gibson and others. 
The court held that it did not appear that “at the 
time of the assignment, or at any period since, the 
whole amount due to Gorham Gibson would corre- 
spond with the amount of the draft,’’ and that “a 
debtor is not to have his responsibilities so far varied 
from the terms of his original contract as to subject 
him to distinct demands on the part of several persons, 
when his contract was one and entire.”’ 

Knowlton v. Cooley, 102 Mass. 233, was trustee pro- 
cess, and the trustee had in his hands $147 due the de- 
fendant as wages, and the claimant held an order 
given by the defendant, before the wages were earned, 
for the payment to him of the defendant’s wages “‘as 
fast as they became due, to the amount of $150,” which 
the trustee had accepted. The court held that the 
order was an assignment of wages, and not having 
been recorded, was invalid against trustee process by 
St. 1865, ch. 43, $2. The court say that “the accept- 
ance of the order by Barton (the trustee) does not 
change its character. His assent was necessary to give 
it any validity even as an assignment. Gibson v. Cooke, 
20 Pick. 16.” 

Papineau v. Nawmkeag Steam Cotton Co., 126 Mass. 
372, wasan action of contract, and the court say: 
“The order of Couillard on the defendant in favor of 
the plaintiff was not an order for the payment of all 
that should be due the drawer at the several times 
when the installments were to be paid. It was not 
therefore an assignment of wages to the plaintiff, un- 
less the defendant saw fit to assent to it as such, but a 
mere order for money.” 

It is settled that an assignment of a part of a debt, 
if assented to by the debtor in such a manner as to 
imply a promise to pay it to the assignee, is good 
against trustee process, or against an assignee of in- 
solvency. Taylor v. Lynch, 5 Gray, 49; Lannan vy. 
Smith, 7 id. 150. 

In Bourne v. Cabot, 3 Metc. 305, the court say: 
“The order of Litchfield on the defendant was a good 
assignment of the fund pro tanto to the plaintiff, and 
the express promise to the assignee to pay him the bal- 
ance when the vessel should be sold constituted a legal 
contract.” It is also settled that an equitable assign- 
ment of the whole fund in the hands of the trustee is 
good against trustee process, although the trustee has 
received no notice of the assignment until after the 
trustee process was served, and has never assented to 
it. Wakefield v. Martin, 3 Mass. 558; Kingman v. Per- 
kins, 105 id. 111; Norton vy. Piscataqua Jns. Co., 111 id. 
532; Taft v. Bowker, 132 id. 277; Williams v. Ingersoll, 
89 N. Y. 508. 

Before as well as since St. 1865, ch. 43, §1 (Pub. St., 
ch. 183, § 38), if the assignment was for collateral secur- 
ity, and the assignee was bound to pay immediately 
to the assignor, out of the sum assigned, any balance 
remaining after payment of his debt, it has been held 
that the excess above the debt for which the assign- 
ment was security was attachable by the trustee pro- 
cess. Warren v. Sullivan, 123 Mass. 283; Giles v. Ash, 
id. 353; Macomber vy. Doane, 2 Allen, 541; Darling v. 
Andrews, 9id. 106..;See Lannan v. Smith, 7 Gray, 
150. 

In Macomber v. Doane, ubi supra, the court say that 
‘‘an order constitutes a good form of assignment, it 
being for the whole sum due or becoming due to the 
drawer, and it needs not to be accepted to make it an 
assignment.’’ The order was for one month’s wages, 


which as subsequently ascertained,amounted to $37.50, 
but it was given as security for groceries furnished 
and to be furnished, and on the day of the service of 








the writ the defendant owed the claimant for grocer- 
ies $28.79, and the remaining $8.71 was held by the 
trustee process. Some of these cases were noticed in 
Whitney v. Eliot Nat. Bank, 137 Mass. 351; 8S. C., 50 
Am. Rep. 316, and the court then declined to decide 
‘ whether in equity there may not bean assignment 
of a part of a debt.”’ 

Without considering the cases upon the effect of 
orders or drafts for money as constituting assignments 
of the debt, or a part of it, it seems never to have 
been actually decided in this Commonwealth that an 
assignment, for value, of a part of an entire debt is 
not good to the extent of the assigument against 
trustee process. In trustee process the trustee of the 
defendant, if charged, is by the statute compelled to 
pay to the plaintiff so much of what he admits to be 
due to the defendant as is necessary to satisfy the 
plaintiff's judgment, and asan entire debt may thus 
be divided, it seems equitable that assignees of a part 
of the debt should be admitted as claimants, and this 
is in effect done when the assignment is as collateral 
security. 

Palmer vy. Merrill, 6 Cush. 282, was asswmpsit against 
the administrator of Spaulding, who had caused his 
life to be insured, payable to himself, his executors, 
administrators, or assigns; and he, “ by a memoran- 
dum in writing, indorsed on the policy, for a valuable 
consideration, assigned and requested the insurers to 


pay the plaintiff the sum of $400, part of the sum in- 


sured by the policy, in case of loss on the same, of 
which assignment and request the insurers on the 
same day had due notice.’ ‘ The policy, with this in- 
dorsement thereon, remained in the custody of Spauld- 
ing until his decease,” and came into the hands of the 
administrator of his estate, who collected the whole 
amount of the insurance, and represented the estate 
insolvent; and the question was ‘‘ whether the case 
shows an assignment which vested any interest in the 
policy, legal or equitable, in the plaintiff.’ The court 
held that it did not. The court say: ‘According to 
the modern decisions, courts of law recognize the as- 
signment of a chose in action so faras to vest an equit- 
able interest inthe assignee, and authorize him to 
bring an action in the name of the assignor, and re- 
cover judgment for his own benefit. But in order to 
constitute such an assignment two things must first 
concur: First, the party holding the chose in action 
must, by some significant act, express his intention 
that the assignee shall have the debt or right in ques- 
tion, and according to the nature and circumstances 
of the case, deliver to the assignee, or to some person 
for his use, the security, if there be one, bond, deed, 
note, or written agreement upon which the debt or 
chose in action’arises; and secondly, the transfer shall 
be of the whole and entire debt or obligation of which 
the chose in action consists,” etc.; that “it appears to 
us that the order indorsed on the policy, and retained 
by the assured, fails of amounting to an assignment in 
both these particulars;’* and that an order “fora 
part only of the fund or debt” “is a draft or bill of 
exchange which does not bind the drawer, or transfer 
any proprietory or equitable interest in the fund,until 
accepted by the drawee. It therefore creates no lien 
upon the fund. Upon this point the authorities seem 
decisive. Welch v. Mandeville, 1 Wheat. 233; 8. C..5 
id. 277; Robbins v. Bacon, 8 Greenlf. 346; Gibson v. 
Cooke, 20 Pick. 15."’ 

Welch v. Mandeville, ubi supra, was an action of cov- 
enant broken, brought by Prior, in the name of Welch. 
against Mandeville, who set up a release by Welch, to 
which Prior replied that Welch, before the release, 
had assigned the debt due by reason of the covenant 
to him, of which the defendant had notice. The court 
consider the effect of certain bills of exchange, and 
say: ‘But where the order is drawn either on a gen- 
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eral or a particular fund, for a part only, it does not 
amount to an assignment of that part, or give alien 
against the drawer, unless he consentsto the appro- 
priation by an acceptance of the draft,’’ etc.; that “a 
creditor shall not be permitted to splitup a single 
cause of action into many actions without the assent 
of his debtor;’’ and that “‘if the plaintiff could show 
a partial assignment to the extent of the bills, it would 
not avail him in support of the present suit.’ 

The equitable doctrine now maintained by the Su- 
preme Court of the United States is shown by Wright 
v. Ellison, 1 Wall. 16; Christmas v. Russell, 14 id. 70; 
Trist v. Child, 21 id. 441; and Peugh‘v. Porter, 112 U.S. 
737; S. C., 5 Sup. Ct. Rep. 361. 

In Peugh v. Porter that court ordered that a decree 
be entered that Peugh, subject to certain rights in the 
estate of Winder, was entitled to one-fourth of a fund 
by virtue of an assignment of one-fourth of a claim 
against Mexico, made before the establishment of the 
claim from which the fund was derived, and before the 
fund was in existence, and declared the law to be that 
“it is indispensable to a lien thus created that there 
should be a distinct appropration of the fund by the 
debtor, and an agreement that the creditor should be 
paid out of it.” 

In Robbins v. Bacon, ubi supra, the order was for 
the payment of the whole of a particular fund, and 
was held good. 

The existing law of Maine is declared in Exchange 
Bank v. McLoon, 73 Me. 498; 8. C., 40 Am. Rep. 388, 
by an elaborate opinion, and the}conclusionfreached is 
that an assignment ofa part of a chose in action is 
good in equity and against trustee process. 

In England it is held that the particular fund or 
debt out of which the payment is to be made must be 
specified in the assignment (Percival v. Dunn, 29 Ch. 
Div. 128); but the assignment of a part of a debtor 
fund is good in equity. The present case is like Ex 
parte Moss, 14 Q. B. Div. 310, and a stronger case for 
the plaintiff than Brice v. Bannister, 3 Q. B. Div. 569, 
where,although the procedure was under the statute of 
36 & 37 Vict.,ch. 66, the foundation of the liability was 
that the assigument was good in equity; and the case 
at bar is relieved from the difficulties which induced 
Brett, L. J., in that case, to dissent; ard Brice v. Ban- 
nister was affirmed in Ex parte Hall, 10 Ch. Div. 615. 
The present case also resembles Tooth v. Hallett, 4 Ch. 
App. 243, except that there the sums paid by the 
trustees for creditors, in finishing the house, exhausted 
all that became due under the contract. See also Ad- 
dison v. Cox, 8 Ch. App. 76. 

In Appeals of the City of Philadelphia, 86 Penn. St. 
179, it is conceded that the rule that an assignment of 
a part of a debt is valid prevails in equity between in- 
dividuals, but the court refused to apply it toa debt 
due from a municipal corporation, on the ground that 
“the policy of the law is against permitting individ- 
uals by their private contracts to embarrass the prin- 
cipal officers of a municipality. See Geist’s Appeal, 104 
Penn. St. 354. Butthere is no ground for any such 
distinotion in this Commonwealth. 

In New York the assignment of a part of a debt or 
fund is good in equity, Field v. Mayor, etc.,6 N.Y. 
179; Risley v. Phenix Bank of New York, 83 id. 318; 
8S. C., 38 Am. Rep. 421; and the same doctrine is main- 
tained in other States, Daniels v. Meinhard, 53 Ga. 
359: Etheridge v. Vernoy, 74 N. C. 800; Lapping v. 
Duffy. 47 Ind. 51; Fordyce v. Nelson, 91 id. 447; Bower 
v. Hadden Blue-stone Co., 30N. J. Eq. 171; Gardner v. 
Smith, 5 Heisk. 256; Grain v. Aldrich, 38 Cal. 514; 
County of Des Moines v. Hinkley, 62 Iowa, 687; Canty 
v. Latterner, 31 Minn. 239; First Nat. Bank v. Kimber- 
lands, 16 W. Va. 555. 

From the examination of our cases it appears not to 
have been decided that there cannot be an assignment 





of a part ofa fund or debt which will constitute an 
equitable lien or charge upon it, and will be enforced 
in equity against the debtor or person holding the 
fund. Palmer v. Merrill, wbi supra, may well rest 
upon the first reason given for the decision. See Stearns 
v. Quincy Ins. Co., 124 Mass. 61, 63; S. C., 26 Am. Rep. 
647. The decisions of courts of equity in other juris- 
dictions are almost unanimous in maintaining sucha 
lien, where the assignment is for value, and distinctly 
appropriates a part of the fund or debt, and makes the 
sum assigned specifically payable out of it. 

Without undertaking to decide what is not before 
us, and confining ourselves to the facts in the case, 
which are that thedebt remains unpaid, and the 
debtor in his answer asks the court to determine the 
right of the different claimants, we think that there 
should be a decree that the city of Newton pay to the 
plaintiff $600, and that the remainder of the sum due 
from the city, after deducting its costs, be paid to 
Gilkey, assignee. The assignment was not made in 
fraud of the law relating toinsolvency. So ordered. 


—_—_ > 


NUISANCE—FIRE-PLUG IN HIGHWA¥Y¥—WEARING 
AWAY OF ROAD. 


ENGLISH COURT OF APPEAL, APRIL 17, 1886, 


Moore v. LAMBETH WATER WORKS CoMPANY.* 


A fire-plug had been lawfully fixed in a highway by the de- 
fendants. Originally the top of the fire-plug had been 
level with the pavement of the highway, but in conse- 
quence of the ordinary wearing away of the highway the 
fire-plug projected half an inch above the level of the 
pavement. The fire-plug itself was in perfect repair. 
The plaintiff, whilst passing along the highway, fell over 
the fire-plug, and was hurt. Held, that as the fire-plug 
was in good repair, ard had been lawfully fixed in the 
highway, no action by the plaintiff would lie against the 
defendants. 


—— to recover damages for bodily injuries. 


Winch (Edwards Clarke, Q. C., with him), for de- 
fendants. 


Waddy, Q. C., and Aspland, for plaintiff. 


Lorp EsHer, M. R. This is acurious case. A fire- 
plug, or atal] events a plug, was put down in a high- 
way; it was, so far as the evidence goes, put down 
with due care, and was in proper condition in the 
highway. It remained there,and it must be taken 
that the plug itself was kept in perfect order, and that 
there was no defectinit. But the plug being in the 
highway, the roadway was worn away, so that the 
roadway had got half an inch below the top of the 
plug. The plaintiff caught his foot against the plug, 
and fell down, and then he brings this action against 
the water works company, and obtains judgment for 
aconsiderableamount. The question is whether the 
water works company are under those circumstances 
liable. Now the argument for the plaintiff really 
amounted to this, that whoever puts into a highway 
that which becomes from any cause a nuisance or dan- 
gerous to persons going along the highway, is liable to 
make compensation if it occasions injury to any per- 
son. But to my mind that doctrine has always been 
applied only where a thing has been put without au- 
thority in the highway. If something is put without 
authority in the highway, that of itself does not make 
the person putting it there liable at the hands of an in- 
dividual; an obstruction in a highway will not entitle 
an individual to bring an action. But if something is 


*17 Q. B. Div. 462. 
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put ina highway without authority, andis left there, 
so that it becomes that which is geverally called a nui- 
sance, but which is really an obstruction, and if a per- 
son,l awfully using the highway, falls over it, or is 
otherwise injured by it, the person putting it in the 
highway must make compensation. But the water 
works company were certainly authorized by act of 
Parliament to put this plug in the highway. I infer 
that they were compelled to put it in the highway; 
because, although a great deal of argument was 
brought forward to show that this was not a fire-plug, 
to my mind it is clear as a matter of fact that it wasa 
fire-plug, whether it was originally put there as a fire- 
plug or not; and I think the evidence clear that the 
plug must have been originally put there as a fire- 
plug. Besides being used as a fire-plug, it was no 
doubt used by the water works company as that which 
is called an end plug, for flushing the sewers. Buta 
fire-plug can always be used for flushing sewers, and I 
do not know of any act of Parliament which says that 
when the water works company are obliged to keepa 
fire-plug, they may not themselves use it for other 
purposes. There are always two keys toa fire-plug, 
one which is given to the fire brigade, another which 
is kept by the water works company; and the water 
works company are brought into disgrace if their 
turnkey is not in the way with the key before even 
the fire brigade come with their key. I believe that 
the water works company were compelled to put this 
fire-plug in the highway; at all events it is obvious to 
my mind that it was adopted as a fire-plug, because it 
is proved that the fire brigade had a key of it. 

In this case the water supply is not inthe hands of 
the road authority; the waterworks company and the 
road autbority are perfectly distinct; therefore the 
question,is whether the water works company are to be 
made liable for this accident. It was argued that they 
must bé liable. Then it was asked, ‘‘ But how are they 
to prevent this mischief? If the road is worn down, 
are they to mend the road?”’ It was answered: ‘No, 
they cannot mend the road.’’ Then what are they to 
do? Why they must cut down the fire-plug; as the 
road wears down, they must keep cutting down the 
fire‘plug. That seems to be acurious liability to put 
upon the water works company. One would think 
that the act of Parliament which obliges them or au- 
thorizes them to put this plug in the road, if it meant 
to impose upon them such a liability as that,would have 
said so in direct terms; but the act of Parliament only 
says that they are to keep the plug in repair. Some- 
thing was argued about whose property the plug be- 
came. I think that is immaterial. The act of Parlia- 
ment allows the water works company to put it in the 
highway, and says that they are to keep it in repair. 
It was in perfect repair, but it was the road which had 
been worn down. 

Now it is said that if the fire-plug had not been in 
the highway the wearing down of the roadway was 
not sufficient to make the road so out of repair as to 
render the authority having care of it indictable. 
That is true. Then we must see what the liabilities of 
these two parties are. Now if the fire plug had been 
put down by authority before the road was dedicated 
to the public and adopted by them, then, as is clear 
from the decision in Fisher v. Prowse, 2 B. & S. 770, 
the road authority and the surveyor must keep the 
road in repair with regard to that plug, and if they 
allow the road to come into such a condition that the 
road, having regard to the plug, is not safe, then they 
may beindicted. They must keep the road in repair 
having regard toit. If that is the law when the plug 


is put down before the road is dedicated, what is the 
condition of things when it is put there after the road 
exists, but is put there by authority of Parliament 
and not merely by contract, not merely by leave? and 





further, what is to be the condition of things if a 
company is compelled to put it down by act of Parlia- 
ment? It seems to me that the proper result under 
those circumstances is, that the road authority must 
take notice of the act of Parliament, and that they 
must keep the road fit for the public to pass along it, 
having regard to that which is in the road by virtue 
and authority of Parliament, just the same as if it had 
been there before the road was made, so that the road 
was dedicated subject to it. The act of Parliament 
has said that the plug may be in the road, and the au- 
thorities must keep the road having regard to that 
which may or must be there by authority of the act of 
Parliament. If that be true, the water works com- 
pany bave done all that the statute obliged them to do, 
and their whole obligation was imposed by statute, 
and no express liability was laid upon them in the 
statute; on the contrary, a minor liability was laid 
upon them, and nothing is to be implied from the act 
of Parliament under these circumstances. 

If either party was in the wrong, it seems to me to 
have been the road authority. I think that no action 
will lie by this plaintiff against the road authority; 
but it does not follow that because no action will lie 
against the road authority, therefore he can maintain 
an‘action against the defendants, who have done no 
wrong. I think that he cannot maintain an action 
against the water works company under these circum- 
stances. 

It has been held that if we come to this conclusion 
we must overrule Kent v. Worthing Local Board, 10 
Q. B. Div. 118. I do not think it necessary to say 
that we must overrule Kent v. Worthing Local Board, 
supra. In that case the watersupply was in the hands 
of the defendants, and they were also the local au- 
thority for keeping the road: they were the authority 
for both. It istrue that in that case the valve-cover 
was not out of order, and in that respect it was like 
this case; it was only the road which was out of order 
with regard to the valve-cover. If the case cannot be 
upheld upon the ground that the one authority was 
master of both situations, I respectfully differ 
from it, and think it was wrongly decided. It may be 
that it can be upheld on that ground. My brother 
Lindley has pointed out a case extremely like Kent v. 
Worthing Local Board, 10 Q. B. Div. 118; it is Black- 
more v. Vestry Mile End Old Town, 9 id. 451. In that 
case a water-meter, which was the property of a water 
company, and used for measuring the water supplied 
by the company to the defendants, the vestry of a par- 
ish, for watering the streets, was placed by the defend- 
ants in a box of theirssunk in the footway of one of 
the streets and covered with an iron flap. The de- 
fendants, as such vestry, were by section 96 of the 
Metropolis Management Act (1855) the surveyors of 
highways, and by section 16 authorized to cause the 
streets in their parish to be watered. Therefore so 
far as the watering and the keeping of the road in or- 
der were concerned there was but one authority. But 
then in thatcase the cover of the water meter had 
worn away until it was quite smooth, and so had be- 
come slippery. Therefore something had happened 
there to the water meter; it was not in its original 
condition, but it had been allowed to be worn smooth. 
In that case the defendants were held liable, they hav- 
ing the control of both the roadway and the water 
supply. It is obvious to my mind that that case would 
not of itself necessarily support Kent v. Worthing Lo- 
cal Board, supra, because in Kent v. Worth- 
ing Local Board, supra, there was nothing the matter 
with the valve-cover, whereas in this case of Black- 
more v. Vestry of Mile End Old Town, supra, 
the cover of the water meter was out of order; it had 
been worn smooth so as to become slippery. I do not 
think it absolutely necessary‘to say that we disagree 
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with Kent v. Worthing Local Board, supra. It may 
possibly at some future time be upheld on the 
ground of the double anthority. If it cannot be up- 
held on that ground, I think it was wrongly decided. 
I do not say that this is the ground on which it was 
decided, but I say that unless it can be upheld as a 
decision on that ground, I respectfully think that it 
was wrong, and I am not prepared to follow it. 

In this case I think the water works company are 
not liable. 

Linp.ey, L. J. I am of the same opinion, and I 
will consider the case first of all upon the acts of Par- 
liament, and secondly, with regard to the authorities 
relied on by the plaintiff, upon which Day, J., decided 
in his favor. 

Now we cannot ascertain very accurately the his- 
tory of this fire-plug; but having regard to the act of 
the company passed in 1834, and the evidence of one 
of the witnesses, I should infer, if it is open to me to 
do so, that this plug. or at least the predecessor of 
this plug, was put down in this spot under the provis- 
ions af the act of 1854. If Lam right in that respect, 
it was the statutory duty of this company to put down 
a fire-plug somewhere about this spot; in other words 
this fire-plug would have been put there in pursuance 
of the statutory duty. If it was not put down under 
that authority, it would be put down under section 38 
of the Water Works Clauses Act (1847), 10, 11 Vict., ch. 
17, or under the Metropolitan Fire Brigade’Act (1865), 
28, 29 Vict., ch. 90, § 32. Be that as it may, it was con- 
sidered at all events that the old plug was lawfully in 
the highway, and had been there for many years. In 
1880, or thereabouts, the old plug was removed and 
the new plug was put in its place. 

We areinvited by the counsel for the plaintiff to 
say that the evidence authorized the inference that 
this plug was not properly fixed at the time when it 
was put down, that is to say, that no reasonable allow- 
ance was made for that which would obviously take 
place, namely, a certain amount of wear and tear in 
the asphalt. If that had been made out, the plain- 
tiff's case would be very different from what it is; but 
I cannot, from the evidence, arrive at that conclusion. 
On the contrary, the evidence appears to me to estab- 
lish beyond doubt that this plug, when put down in 
this road of asphalt, was put down in every sense 
properly. There was some inspection on the part of the 
road surveyor. The plug itself was atriile below the 
dead level of the road; some allowance was made, and 
so far as we can see, a reasonable allowance was made, 
to provide against all unforeseen circumstances, and I 
do not think from the evidence that the contention 
that there was negligence in putting in the plug can 
be supported. Now it is admitted on all hands that 
unless that contention can be sustained, no fault can 
be found with the plug; the plug itself was not out of 
repair, and there was nothing the matter with it. It 
had not grown; it bad not changed in any way. The 
history of the matteris that the asphalt road was 
worn away, and the result was that the fire-plug stood 
up three-eighths of an inch above the level of the pave- 
ment. The ptaintiff unfortunately fell over it, and 
was very seriously injured. When we look at the 
duty cast on the water works company by the acts of 
Parliament which related to them, and more particu- 
larly by the Water Works Clauses Act (1847), we can- 
not find any thing more extensive than the obligation 
which is cast upon them by the 39th section, to ‘‘re- 
new and keep in effective order every such fire-plug.”’ 
Then there are provisions about keys which I need not 
notice. Nothing in the act expressly or by necessary 


implication either compels the company to repair the 
road, or authorizes them to repair the road, and I can- 
not find that they have committed any breach of any 
statutory obligation. 


Their statutory right and their 





statutory obligation are satisfied by putting down this 
plug and keeping it in repair, and doing what the stat- 
ute requires as regards keys and other matters. Then 
it is said that at common law, if any one maintains 
something in a highway, he must take care that it is 
not a muisance, and does not obstruct the traffic. I 
think that as a universal proposition, that is not 
true, as is shown by those cases where high roads have 
been dedicated subject to obstruction, and Iam not 
able to find any authority which goes the length of de- 
ciding that a person who is authorized or compelled 
by act of Parliament to put a thing in the highway, is 
bound to do more than the statute requires him to do. 
Suppose, for example, the pipes of this water works 
company to be somewhat below the level of the sur- 
face, and a storm to carry the whole of the surface 
away, so as to leave their pipes uncovered and pro- 
jecting; I take it that the company could not be in- 
dicted for a nuisance for having the pipes so exposed, 
although the pipes might be an obstruction to the 
traffic. It appears to me however, apart from author- 
ity, that the plaintiff has not shown that these de- 
fendants have either by a matter of commission or 
omission neglected any duty which is cast upon them 
by law. 

Then it has been argued that there are cases which 
show that the company are liable, and in particular 
there is the case of Kentv. Worthing Local Board, 
supra. Now that case unquestionably in some 
respects was extremely like this. In the first place, I 
will observe there that the decision of the court pro- 
ceeded upon a decision in the Privy Council in Bor- 
ough of Bathurst vy. Macpherson, 4 App. Cas. 256, which 
{ do not think myself warranted the inference which 
the court drew from it. In Borough of Bathurst v.Mac- 
pherson, supra, the defendants were held liable for a 
drain which was out of repair, and which it was their 
duty to keep in repair, and which led to the 
accident on the highway. Of course if the drain was 
out of repair, and by reason of that there was a hole 
into which some one fell, there could be no defense to 
the action. But here we are assuming that there was 
nothing the matter with the plug, except the fact that 
it projected above the level of the road. 

There are some other cases which would enable the 
plaintiff to maintain this action if this plug had been 
unfit for its position, the road being in the state in 
which it oughtto have been. For example, ‘in the 
case referred to by the master of the rolls, Black- 
more v. Vestry of Mile End Old Town, supra, the 
same authority had control over the road and over the 
flap which protected the water meter, the flap itself 
having become worn away so as to become slippery. 
There it was held that an action would lie against the 
defendants upon the ground that they were maintain- 
ing in the highway that which of itself was dangerous, 
the rest of the highway being in the condition in 
which it ought to have been. I do not feel myself 
pressed in any way by that autbority. But in Kent 
v. Worthing Local Board, supra, there is cer- 
tainly a difficulty, because the valve cover was in 
repair, but projected a little above the road. This 
distinction—and it appears to me, I confess, to be a 
distinction which is well worth considering—is this, 
that inthe case of Kent v. Worthing Local Board, 
supra, the same authority had control over the high- 
way and over the valve cover; and although the de- 
cision did not proceed upon this ground, the import- 
ance of it appears to me to arise in this way: we all 
know that a parish and a surveyor could not be sued 
at law for an accident arising from mere non-repair, 
and that doctrine, so far as the parish is concerned, 
rested upon the ground that there was no one to sue. 
The parish might be indicted, but was not liable to an 
action. 
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Gibson v. Mayor of Preston, L. R., 5 Q. B., 218, de- 
cided that that common-law doctrine applied, even 
although the road authority was incorporated, and 
therefore was capable of being sued in an action at 
law. It was held there, that upon the construction of 
the Public Health Acts, the local board, although it 
was capable of being sued, was no more liable for ac- 
cidents of this kind than the parish or the surveyor. 
It may be that the principle of that case does not ap- 
ply to the road authority where they have a control, 
not only over the road, but over the thing which cre- 
ates a nuisance; in other words, it may be that Gibson 
v. Mayor of Preston, supra, is somewhat anoma- 
lous, and that it is not to be extended to cases 
which are not exactly like it. If Kent v. Worthing 
Local Board, supra, is uot to be distinguished 
from this case upon that ground, then in my 
opinion it is erroneous. But lam not prepared tosay 
that it cannot beso distinguished, and am not prepared 
therefore now to overrule it. It appears to me that 
when we look into the authorities we find none of 
them touching this, and that to decide in favor of the 
plaintiff would be to make the water company liable 
fora breach of duty by other persons. I am aware 
that this will be rather a hard decision on the plaintiff, 
for if Gibson v. Mayor of Preston, supra, was right— 
and I do not say that it was wrong—then the plaintiff 
cannot sue the road authority; but it does not follow 
that because the road authority—who, in my opinion, 
are in the wrong—cannot be sued, therefore the water 
works company, who have done no wrong, are to be 
held liable. I think therefore that the judgment 
ought to be forthe defendants, with costs here and 
below. 


Lopes, L. J. This case raises a difficult and an im- 
portant question. The facts of the case, I think I am 
justified in saying, are pretty well admitted. 

The fire-plug, beyond all question, had been law- 
fully placed where it was; it was proper in itself; it 
was properly fixed; at the time of the accident it was 
in proper order. With regard to the asphalt path, 
that too was in perfect order; only its level had been 
reduced by ordinary wear and tear, sothat the effect 
was that the plug was three-eighths of an inch higher 
than the level of the path. Therefore nothing was 
wrong either with the fire-plug or with the path. The 
plaintiff however, when walking along the path, fell 
over the plug and was seriously injured, and has 
brought this action, and obtained damages against the 
defendants. 

It has been argued that under these circumstances 
the defendants, the water works company,fare liable 
to the plaintiff. Itakeit that the defendants cannot 
be made liable, unless they have been guilty of some 
breach of duty. I am at a loss to see any breach 
of duty of which they have been guilty; so far 
as the statute is concerned, clearly there is no breach 
of duty. The 39th section of the Water Works Clauses 
Act (1847) provides that they are to renew and keep 
the plug in effective order. It cannot be said here 
that this fire-plug was not in effective order, because 
as I have already said, there was nothing the matter 
with it. 

Then at common law can it be said, that there was 
any obligation upon them to keep this plug so as to 
accommodate it to the varying level of the path? I 
know of no authority for that contention except the 
case of Kent v. Worthing Local Board, supra, with 
which I will deal presently. 

It may be that the plaintiff has suffered a wrong for 
which there is no remedy; but still the plaintiff, in 
order to maintain a judgment in his favor, must make 
out that the defendants have committed_an actionable 








wrong. I cansee no actionable wrong that they have 
committed. 

Now whether the road authority could be made lia- 
ble if an action had been brought against them, it is 
not necessary for me to express any opinion; but 
speaking for myself, I should be inclined to think, 
on the authority of Gibson v. Mayor of Preston, 
supra, that they could not have been made liable. 
That case was decided some time ago, and has been 
consistently acted upon ever since. 

The judgment of the court below proceeded upon 
the authority of Kent v. Worthing Local Board, supra. 
That was an authority which was relied upon. The 
facts in that case, as they appear to me, are similar to 
these. The iron cover of a valve connected with a 
water main was properly fixed in a highway by the 
defendants, but in consequence of the ordinary wear- 
ing away of the highway, the valve cover projected an 
inchabove it. The plaintiff's horse, using the highway, 
stumbled over the valve cover and was hurt. Inan 
action against the defendants, who were both the 
water authority and the highway authority, for the 
injury to the horse, it was held that it was the duty 
of the defendants to make such arrangements that 
works under their care should not become a nuisance 
to the highway, and that the plaintiff was entitled to 
recover. The facts therefore were nearly similar to 
these now before us, and Iam unable to distinguish 
that case from this, unless there is any thing in the 
fact that the water authority and the highway author- 
ity were the same body; in the present case the water 
authority are the only defendants, and are sued alone- 
I do not think myself there is any thing in that distine- 
tion, and not thinking that there is any thing in that 
distinction, I feel a difficulty in following that case. In 
point of fact I cannot see how this court can avoid 
over-ruling it; because it isto be observed that the 
decision did not proceed at all upon the fact that the 
water authority and the highway authority were the 
same persons. The words of Stephen, J., who deliv- 
ered the judgment of himself and Field, J., are these 
(10 Q. B. Div. 123): ‘In the words of the judgment in 
Bathurst v. Mdepherson, supra, the duty was cast 
upon them of keeping the artificial work which they 
had created in such a state as to prevent its causing a 
danger to passengers on the highway, which but for 
such artificial construction would not have existed.”’ 
Now if that is correct, every word of it applies here. 
I cannot adopt it. The court seems to have proceeded 
upon the authority of two cases—White v. Hindley 
Local Bourd, L. R., 10 Q. B. 219, and Borough of 
Bathurst v. Macpherson, supra. It seems to me 
that those cases were not authorities for the conclu- 
sion at which the Queen’s Bench Division arrived, be- 
cause in the case of White v. Hindley, supra, the 
accident was caused by a defective grid, which 
was used partly to stop the hole which otherwise would 
have been left in the road; the grid stood very much 
in the position of the fire-plug in this case, which it is 
admitted was in a perfect state. 

Again in Borough of Bathurst v. Macpherson, 
supra, the accident was caused by the defective 
state of a barrel drain, which was in such a state that 
the adjacent soil of the road washed into it and made 
ahole. The drain itself therefore, the property of the 
defendants, was in a defective state. The drain there 
stood in the same position as the fire-plug here, which 
admittedly had nothing wrong with it. 

I myself cannot see any thingin the distinction 
which has been suggested between this case and Kent 
v. Worthing Local Board, supra; and so far as [I am 
concerned, if our decision is right now, I think that 
that case must be overruled, and ought to be overruled. 

Judgment for the defendants. 
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NEW YORK COURT OF APPEALS ABSTRACT. 

LANDLORD AND TENANT—ASSIGNMENT OF TERM— 
LIABILITY FOR KENT.—S. leased a railroad which he 
owned on Long Island to the Central Railroad Com- 
pany of Long Island, for a term of fifty years. The 
lease contained a covenant that at the expiration of 
the term the lessee should pay to the lessor a sum 
equal to the cost of the road, and thereupon the les- 
see should become the owner in fee of the road. The 
lease contained the usual covenants for re-entry for 
non-payment of rentor breach of other covenants. 
‘Thereafter the entire interests of the Ceutral Railroad 
Company, under this lease and contract, became 
vested in the Flushing, North Shore and Central Rail- 
road Company, and the latter company then leased to 
the defendant the S. road for the term of ninety-nine 
years. Held, that the lease to the defendant having 
transferred to it the entire term of the original lessee, 
that operated as an assignment of the lease, and the 
defendant thereby became liable directly to S., the 
original lessor, for the rent reserved in the original 
lease. Where a lessee assigns his whole estate with- 
out reserving any reversion therein in himself, a priv- 
ity of estate is at once created between his assignee 
and the original lessor, and the latter has a right of 
action directly against the assignee on the covenant to 
pay rent, or any other covenant in the lease which 
runs with the land; but if the lessee sublets the prem- 
ises, reserving or retaining any such reversion, how- 
ever small, the privity of the estate is not established, 
and the original landlord has no right of action 
against the sub-lessee, there being neither privity of 
contract nor of estate between them. Where a lessee 
of land leases the same land to a third party, the ques- 
tion has often arisen whether the second lease is in 
legal effect an assignment of the original lease ora 
mere sub-lease. The question has frequently, and 
probably most generally arisen between the lessee and 
his transferee, and much confusion will be avoided by 
observing the distinction between those cases and 
cases where the question has been between the trans- 
feree and the original landlord. In the latter class of 
cases the rule is well settled that if the lessee parts 
with his whole term, or interest as lessee, or makes a 
lease for a period exceeding his whole term, it will, as 
tothe landlord, amount to an assignment of the 
lease, and the essence of the instrument as an assign- 
ment, so far as the original lessor is concerned, will 
not be destroyed by its reserving a new rent to the 
assignor, with a power of re-entry for non-payment, 
nor by its assuming, by the use of the word demise, 
or otherwise, the character of a sub-lease; and the as. 
signee, so long as he continues to hold the estate, is 
liable directly to the original lessor on all covenants 
in the original lease which run with the land, includ- 
ing the covenant to pay rent. Taylor Landl. and Ten. 
(7th ed.) 109; Hicks v. Downing, 1 Ld. Raym. 99; Pal- 
mer v. Edwards, 1 Doug. 187; Smith v. Maplebark, 1 
T. R. 441; Porter v. French, 9 Irish L. R. 514; Par- 
merter v. Weber, & Taunt. 5938; Doe v. Bateman, 2 
Barn. & Ald. 168; Wollaston v. Hakewell, 3 Scott N. 
K. 616; Pluck v. Digges, 5 Bligh (N.S.), 21; Beaumont 
vy. Marquis of Salisbury, 19 Beav. 197; Thorne v. Wool- 
combe, 3 Barn. & Ald. 586. But as between the orig- 
inal lessee and his lessee or transferee, even though 
the original lessee demises his whole term, if the 
parties intend a lease, the relation of landlord and 
tenant, asto all but strict reversionary rights, will 
arise between them. The effect therefore of a de- 
mise by a lessee for a period equal to or exceeding his 
whole term, is to divest him of any reversionary right 
and renter his lessee liable, as assignee to the original 
lessor, but at the same time the relation of landlord 
and tenant is created between the parties to the 





second demise if they so intended. Taylor Landl. 
and Ten. (7th ed. 109, notes 16,5a; Washb. Real Es- 
tate (4th ed.) 515, n.6; Adams v. Beach, 1 Phil. 99, 
170; Indianapolis, ete., R. Co. v. Cleveland, etc., R., 
45 Ind. 281; Lee v. Payn, 4 Mich. 106; Lloyd v. Cosens, 
2 Ashm. 138; Wood Landl. and Ten., § 347 (Banks’ 
ed.). These rules are fully recognized in this State. 
Prescott v. De Forest. 16 Johns. 159; Bedford v. Ter- 
hune, 30 N. Y. 453, 457; Davy v. Morris, 36 id. 569; 
Woodhull v. Rosenthal, 61 id. 391, 392. The fact that 
the lease to the defendant reserves a different rent 
from that reserved in the original lease, with a clause 
for are-entry, cannot affect the question as between 
the parties to the present controversy of its operating 
in lawas an assignment of the term. These points 
were expressly adjudicated in the cases of Doe y. 
Bateman, 2 B. & A. 168; Wollaston v. Hakewell, 3 
Scott N. R. 616. Neither can the covenant to sur- 
render have any bearing. It was a covenant to sur- 
render at the expiration of the ninety-nine years’ 
lease, long after the expiration of the fifty years’ lease. 
Where, in an assignment of a lease or in a demise by 
the lessee for the same term as that granted by the 
original lease, there is a covenant to surrender to the 
assignor, this has in some cases been held to prevent 
the sub-lease from operating as an assignment; but 
this has been because the whole instrument, taken 
together, has been held to reserve to the original les- 
see some fragment of the original term, though almost 
inappreciable in point of duration, asin the case of 
Post v. Kearney, 2 N. Y. 394, where the assignee of a 
lease demised the premises for the residue of his term, 
reserving the right to a delivery of possession by his 
assignee to him on the last day of the term, and a 
right to intermediate possession in case the buildings 
should be destroyed by fire. These reservations were 
held sufficient to characterize the demise as a sub- 
lease and not an assignment. The right to possession 
on the last day would leave a fragment of that day of 
the term in the assignor, and was sufficient to create 
a technical reversion and thus prevent privity of es- 
tate between his lessee and the original lessor. The 
question of privity of estate between the original les- 
sor and the lessee of his lessee depends upon whether 
the whole of the term of the original lessee became 
vested in his lessee, and the circumstances that the 
second lease reserves a different rent or aright of re- 
entry for breach of condition are immaterial. Doe v. 
Bateman, 2 B. & A. 168; Wollaston v. Hakewell, 3 
Scott N. Rh. 616; Prescott v. De Forest, 16 Johns. 159; 
Bacon Abr. Leases, 1,3; Palmer v. Edwards, 1 Doug. 
187; Smith v. Mapleback, 1 T. R. 441: Smiley v. Van 
Winkle, 6 Cal. 605; Lloyd v. Cozens, 2 Ash. 138; 2 Pres- 
ton Con. 124; Taylor Landl. and Ten. (7th ed.), § 109; 
1 Wash. Real Prop. 515, n. 6; Collins v. Hasbrouck, 65 
N. Y. 157, distinguished. The cases which hold that 
where a lessee sub-leases the demised premises for the 
whole of his term, but his lessee covenants to surren- 
der to him at the end of the term, the sub-lease does 
not operate as an assignment, proceed upon the 
theory that by reason of this covenant to surrender, 
some fragment of the term remains in the original 
lessor. In most of the cases, and in the earlier cases 
in which this doctrine was broached, the language of 
the covenant was that the sub-lessee would surrender 
the demised premises on the last day of the term. In 
Piggott v. Marvin, 1 Paige, 412, by the original lease, 
the lessee had thirty days after the expiration of the 
lease to remove buildings from the demised premises. 
His assignee sub-leased forthe residue of the term, 
and his Jessee covenanted to surrender possession * on 
the last day of the term.’”’ In Post v. Kearney, 2 N. 
Y. 394, the covenant of the sub-lessee was that ‘“‘on 
the last day of his term he would surrender the pos- 
session of the demised premises’to his lessor.’’ 1d. 395. 
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Some fragment of that last day was therefore re- 
served to the original lessee, for he was entitled to the 
surrender during some portion of the last day. This 
was held sufficient to establish a techinical reversion 
in the original lessee and thus prevented a privity of 
estate from arising between his lessee and the orig- 
inal landlord. The same theory has been subsequently 
adopted in cases where the language of the covenant 
has been that the second lessee would surrender to 
his lessor at the expiration of the term of the sub- 
lease, without adverting to any distinction. In Gan- 
son v. Tifft, 71 N. Y. 48, 54, the sub-lease provided that 
at the expiration of the term, or other sooner deter- 
mination of the demise, the lessee should surrender 
the demised premises to the lessor, and the court say: 
“This constituted a sub-lease of the premises, and 
not anassignment of the entire term.” It is obvious 
that the covenant to surrender cannot, in the present 
case, have the effect which was given to it in the cases 
cited, forit was to surrender at the expiration of a 
term of ninety-nine years, the original lease being for 
ouly fifty years, and there is no theory upon which it 
it can be pretended that any vestige of that term or of 
any reversion therein remains in the lessor of the de- 
fendant. The agreement to transfer the fee to the 
lessee did not merge the term of fifty years, nor pre- 
vent the relation of landlord and tenant subsisting 
between the original lessee or its transferee of the 
term, during its continuance. The lessee was to be- 
come entitled to the fee only in case it performed the 
covenants and paid the principal of the cost of the 
road, and the lease provides in terms that on such 
payment having been made, but not before, the rent 
reserved in the lease shall cease. The payment of this 
principal sum at the end of the fifty years, as well as 
of the other sums reserved, was by the very terms of 
the contract made a condition precedent to the vest- 
ing of the fee in the lessee. In this respect the case 
does not differ in substance from Bostwick v. Frank- 
field, 74 N. Y. 207. See also Prescott v. De Forest, 16 
Johns. 159; Langford v. Seames,3 Kay & Johns. 220. 
Oct. 4, 1886. Stewart v. Long Jsland R. Co. Opinion 
by Rapallo, J. 


SURROGATE — DISPUTED CLAIM—REFERENCE—COM- 
MISSION TO EXAMINE WITNESS IN ANOTHER STATE.— 
On a reference to determine the validity of a disputed 
claim against the estate of a decedent, by consent and 
with the approval of the surrogate, as provided by the 
Revised Statutes, a commission may issue to take the 
testimony ofa witness out of the State. The power 
to issue acommission to take testimony out of the 
State depends entirely upon statutory provisions, and 
is regulated now by section 888 of the Code of Civil 
Procedure, which is in substance a re-enactment of a 
like provision of the Revised Statutes. Section 888 
provides for the issuingof such a commission only 
‘where an issue of fact has been joined inan action 
pending in acourt of record.’’ The appellant contends 
that this reference was not an action but aspecial pro- 
ceeding, citing Roe v. Boyle, 81 N. Y. 305, 308, and 
Mowry v. Peet, 88 id. 453, and that consequently the 
power to issue a commission in an action did not ex- 
tend to it. Roe v. Boyle decided that such a reference 
being a special proceeding, an appeal from an order 
made therein was governed by the provisions of the 
Code expressly applicable to orders in special proceed 
ings. In Mowry v. Peet, it was held that in such a 
proceeding there was no power in the referee or in the 
court to render an affirmative judgment against the 
claimant on a counter-claim for the reason that on 
such areference the only question submitted to the 
referee was whether the claimant had a just claim 
against the estate of the deceased over and above all 
offsets, and although in trying and adjudicating upon 





those matters which were within the scope of the re- 
ference, the statute (2 Rev. Stat. 88, § 36) conferred 
upon the referee and the court the same powers as if 
the reference had been made in an action, yet the pro- 
ceeding was not an action and no power was given to 
render an affirmative judgment for the executors 
against the claimant or to certify a balance in their 
favor. As to the powers of the court and referees in 
such a proceeding with respect to the determination 
of the matter in controversy, the terms of the statute 
are very broad. Section 36 provides for the entry of a 
rule in the Supreme Court or Court of Common Pleas 
referring the matter in controversy, and section 37 
provides that ‘‘the same proceedings shall be had in 
all respects, the referees shall have the same powers, 
* * * asif the reference had been madein an ac- 
tion in which such court might by law direct a refer- 
ence,”’ and the judgment of the court on the report of 
the referees shall be valid and effectual in all respects 
as if the same had been rendered in a suit commenced 
by the ordinary process. We think this provision is 
sufficiently broad to authorize the issue of a commis- 
sion to take testimony out of the State. The neces- 
sity for such process is quite as great as in an action, 
and neither the executor nor the claimant should be 
deemed to have forfeited that advantage by consent- 
ing to suchareference. It is toa certain extent com- 
pulsory so far as costs are concerned. §41. The case 
of Wood v. Howard Ins. Co., 18 Wend. 646, and Mat- 
ter of Whitney, 4 Hill, 533, are cited as authorities for 
the proposition that the provision thatin cases of 
reference of disputed claims against executors, etce., 
the same proceedings shall be had in all respects and 
the referees shall have the same powersas if the refer- 
ence had been made in an action (2 Rev. Stat. 89, § 37) 
is not sufficient to authorize the issuing of a commis- 
sion. Wedo not think that the cases cited sustain the 
proposition. The references in those cases were gov- 
erned by the statute in relation to the powers and 
duties of trustees and assignees of absconding and in- 
solvent debtors. 2 Rev. Stat.40. That statute au- 
thorized the reference of controversies relating to de- 
mands against or debts due to the debtor, and it pro- 
vided (2 Rev. Stat. 45, § 24), that the referees so ap- 
pointed should have the same powers as referees ap- 
pointed by the Supreme Court in personal actions. 
That provision clearly did not affect the power of the 
court to issue a commission. It related solely to the 
powers of the referees. The statute in respect to ref- 
erences of disputed claims against executors, etc., is 
much more comprehensive. It not only provides that 
in cases of such references the referees shall have the 
same powers, but it contains the further express pro- 
vision that ‘‘ the same proceedings shall be had in all 
respects ” as if the reference had been made in an ac- 
tion. We think this includes the proceeding by com- 
mission to obtain the testimony of absent witnesses. 
Oct. 4, 1886. Paddock vy. Kircham. Opinion by Rap- 
allo, J. 


ABSTRACTS OF VARIOUS RECENT DE 
CISIONS. 


CoNFLICT OF LAWS—INSOLVENT DISCHARGE IN 
ANOTHER STATE.—A discharge under the insolvency 
laws of Massachusetts is not a bar to the recovery upon 
a contract made in that State, when it appears that it 
was to be performed elsewhere, and the plaintiff was 
not a resident of the State at the commencement of 
the proceedings. Theinsolvency laws of Massachu- 
setts have no operation beyond the limits of the juris- 
diction of that State, andthe defendant’s debt to the 
plaintiffs was not discharged by the insolvency proy 
ceedings unless the creditors were citizens of that State 
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at the time of the proceedings, or voluntarily submit- 
ted to the jurisdiction and assented to the discharge. 
Baldwin v. Hale, 1 Wall. 223; Bank v. Butler, 45 N. 
H. 236; Dunlap v. Rogers, 47 id. 281; Kelly v. Drury, 
9 Allen, 27. The law of Massachusetts, under which 
the discharge was granted, provides that the debtor 
shall be discharged from all debts provable and 
founded on any contract made within the State, and 
to be performed there* or due to any person resident 
therein at the time of the first publication of notice of 
the proceedings. In this case Atkinson’s contract was 
not to be performed in the State, nor was the creditor 
Norris, who is sole owner of the claim here prosecuted 
at the time the insolvency proceedings commenced a 
resident there. The certificate of discharge does not 
in terms undertake to release the debtor from his ob- 
ligation to pay adebt due a citizen of another State, 
but limits the discharge to debts due to persons who are 
residents within the Commonwealth on the day of the 
first publication of notice of the proceedings. Neither 
by the certificate of discharge, nor by the insolvent laws 
of Massachusetts (Bell v. Lamprey, 57 N. H. 168), nor 
by the general law was Atkinson discharged from the 
debt, and the certificate of discharge is no bar to the 
plaintiff's right of recovery. N.H.Sup. Ct., July 29, 
1886. Norris v. Atkinson. Opinion by Allen, J. 


CONSTITUTIONAL LAW—INFORMATION.—The Legisla- 
tive Assembly of the Territory, by a law which was 
approved March 12, 1885, provided for the prosecution 
of crimes, misdemeanors and offenses by information. 
The validity of this law is the question presented here. 
“The legislative power of every Territory shall extend 
to all rightful subjects of legislation not inconsistent 
with the Constitution and laws of the United States.” 
Section 1851, Rev. Stat. U.S. This limitation upon 
the legislative power of the Territories is the organic 
law which must govern them. A law of the Territory 
which is not consistent with the Constitution of the 
United States is beyond its powers, and invalid. 
Again: ** The Constitution,and all laws of the United 
States which are not locally inapplicable, shall have 
the same force and effect within all the organized Ter- 
ritories,”’ etc., “‘as elsewhere in the United States.” 
Section 1891, Rev. Stat. U.S. The Territories are un- 
der the complete control of Congress. ‘‘The Congress 
shall have power to dispose of and make all needful 
rules and regulations respecting the Territories.” 
Section 3, art. 4, Const. U.S. The fifth amendment 
to the Constitution of the United States, which pro- 
vides that **no person shall be held to answer for a 
capital or otherwise infamous crime unless on a pre- 
sentment or indictment of a grand jury,” must be held 
to reach as far as the Congress has power to legislate, 
and to embrace the whole jurisdiction of the acts of 
Congress. Clearly this includes the Territories. In 
the case of Scott v. Sandford, 19 How. 449, 451, it was 
declared by the court that the bill of rights of the 
Federal Constitution protects and defends a citizen of 
the Territory. ‘*The Federal government can exer- 
cise no power over his person or property beyond what 
that instrument confers, nor lawfully deny any rights 
which it has reserved.” And if Congress itself cannot 
do that, “if it is beyond the powers conferred on the 
Federal government, it will beadmitted, we presume, 
that it could not authorize a Territorial government 
to exercise them. It could confer no power on any 
local government established by its authority to vio- 
late the provisions of the Constitution.”” Prosecution 
for infamous offenses by indictment by a grand jury 
isas firmly guaranteed by the Constitution as the 
right of trial by jury. Congress may not take away 


this right; a fortiori, the Territories may not. A crime 
punishable by imprisonment for a term of years at 
Ex parte Wilson, 


hard labor is an “infamous crime.”’ 


114 U. S. 429; S. C., 5 Sup. Ct. Rep. 935. We therefore 
hold that the act referred to, providing for the prose- 
cution of “capital or otherwise infamous offenses” by 
information is invalid. Ariz. Sup. (t., Sept. 4, 1886, 
Territory v. Blomberg. Opinion by Barnes, J. 


DAMAGBS—INJUNCTION—COUNSEL FEES.—As to the 
allowance to plaintiffs of counsel fees paid by them in 
procuring a dissolution of the injunction, whatever 
may have been held by other tribunals, we consider 
that by the United States Supreme Court and by our 
own Court of Appeals it has already been decided that 
such an expenditure cannot be recovered for in a suit 
on an injunction bond. The case of Wallis v. Dilley, 
7 Md. 237, is conclusive. In that case the defendant's 
prayer was, “that the plaintiffs are not entitled to 
recover upon the bond in suit for any counsel fees 
which they or any of them may have proven them- 
selves to have paid for the defense of their interests in 
the equity proceedings offered in evidence.”’ This 
language covers fees paid for procuring the dissolu- 
tion of the injunction. The court says this prayer 
should have been granted, and explicitly adds: 
‘““Whatever may be the justice of the rule, it seems to 
be well established that on all matters arising ex con- 
tractu, the successful party is not entitled to recover 
the fees which he may have paid his counsel,’ and re- 
fers to Day v. Wentworth, 13 How. 363. The case of 
Oelrichs v. Spain. 15 Wall. 211, was a case in equity to 
euforce liabilities for damages arising under certain 
injunction bonds and to marshal assets. In consider- 
ing the report of the master and the decree of the re- 
port below, the Supreme Court says: ** We think that 
both the master and the court erred in allowing coun- 
sel fees as a part of the damages covered by the 
bonds.”” The court then cites the case of Day v. 
Wentworth, as was done by this court in7 Mo. in sup- 
port of the position, and says: ‘“‘The point here in 
question has never been expressly decided by this 
court, but is within the reasoning of the case last re- 
ferred to (13 How. 370), and we think substantially de- 
termined by that adjudication, in debt, covenant and 
assumpsit damages are recovered, but counsel fees are 
never included. So in equity cases where thereis no 
injunction bond, only the taxable costs are allowed to 
the complainant. The same rule is applied to the defend- 
ant, however unjust the litigation on the other side, 
and however large the expenses to which he may have 
been subjected. The partiesin this respect are on a 
footing of equality. * * * We think the principle 
of disallowance rests on a solid foundation, and that 
the opposite rule is forbidden by the analysis of the 
law and sound public policy."” Md. Ct. App., July 15, 
1886. Wood v. State. Opinion by Ritchie, J. 


EvIDENCE—EXPERT—OPINION AS TO NEGLIGENCE.— 
This cause involved the question of care, or the want 
of it, by the defendant in the performance of the ser- 
vice he had engaged to perform for the plaintiff, and 
that was the real issue in the case. An hypothetical 
question containing the facts that the defendant 
claimed had been proved on the trial was put to the 
witness Rohn, an expert witness for the defendant, as 
follows: ‘‘Is that the ordiuary, careful, prudent and 
safe manner [of performing the service?]’’ The plain- 
tiffobjected to the question, and his objection was 
overruled, aud the witness answered ‘‘Yes.’”’ The 
plaintiff appealed. The question was clearly im- 
proper. This question and the answer substituted the 
opinion of the witness for the opinion or judgment of 
the jury. It wasso held by this court in Oleson v. 
Tolford, 37 Wis. 327. The question disapproved in 
that case was, ‘‘ What would be the chances fora stage- 
coach to tip over, being driven by an ordinarily care- 
ful, prudent driver?’’ This was to be answered from 
the witness’ knowledge of the condition of the road. 
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The question called upon the witness to state his con- 
clusion from the facts stated, which it was the prov- 
ince of the jury only todraw. Anexpert must give 
an opinion upon facts. He may be asked whether cer- 
tain things were properly or skillfully done, but not 
whether the defendant was guilty of want of ordinary 
eare or of negligence in the doiug of such things. 
‘When scientific men are called as witnesses they can- 
not give their opinions as to the general merits of the 
cause, but only their opinions upon the facts proved.” 
1 Greenl. Ev., § 440. It would be improper to ask an 
expert witness whether a certain act was an act of in- 
sanity. Rex v. Wright, Russ. & R. 456. ‘The ques- 
tion of due care or negligence is for the jury. The 
witness cannot be asked whether a party to a suit ex- 
ercised due care” (Hopkins v. Railroad Co., 78 Il. 
32), ‘‘or whether a person is a careful driver.’’ Morris 
v. East Haven, 41 Conn. 252; 1 Greenl. Ev., § 441, note 
b. Wis. Sup. Ct., Sept. 21, 1886. Selliger v. Bastian. 
Opinion by Orton, J. 





EXTRADITION—INTERSTATE — ESCAPE.—The appel- 
lant committed a felony in Michigan, and fled to In- 
diana, where he committed another felony, for which 
he was indicted, arrested and imprisoned. While he 
was in prison a requisition from the governor of Mich- 
igan was delivered to the governor of Indiana, who 
issued his warrant. After this warrant was issued the 
appellant escaped and fled to Ohio, whereupon a requi- 
sition was obtained, and on a warrant issued by the 
governor of Ohio, the appellant was brought back to 
the prison from which he had escaped, and after a 
time the prosecutor entered a nolle prosequi. Held, that 
the appellant was rightfully surrendered to the agents 
of the State of Michigan. It would be an unsubstan- 
tial refinement to hold that the escape from jail and 
flight to Ohio deprived the governor’s warrant of 
force, and required our officers to permit the appellant 
to again flee to that or some other State. Weare not 
dealing with a case in which Indiana seeks to try a 
man for a violation of an Indiana law, nor are we 
dealing with a case where the officers of the State have 
brought a man within our territory for the purpose of 
subjecting him to the demands of another State. On 
the contrary, we have before us a case where the ac- 
cused had voluntarily come into our State, was ar- 
rested for a violation of our laws, was imprisoned in 
one of the jails of the State when the demand reached 
our officers, and had succeeded in getting out of our 
territory by his escape from jail and flight to another 
jurisdiction. The fugitive was voluntarily in Indiana 
when our governor issued the warrant. He was not 
brought here to make that warrant operative, for he 
had come here by bis own voluntary act. The Michi- 
gan authorities now demand him, and all that Indiana 
does in surrendering him is to yield to the demand of 
a sister State a fugitive who was voluntarily in our 
State before that demand reached its officers. A case 
is referred to by Mr. Spear as reported in Burn’s Jus- 
tice, where in was held: ‘Where a defendant is 
brought into a State as a fugitive from justice after 
conviction and pardon, he cannot be surrendered to 
the authorities of another State as a fugitive, but 
must be allowed an opportunity to return to the State 
in which he is domiciled.’’ Spear Extr. (2d ed.) 558. 
We cannot ascertain the facts of that case, but we 
know that it was the decision of the Court of Quarter 
Sessions, and therefore of but little value as an author- 
ity. So far as we can judge of the case, it is different 
from the present, as it does not there appear that 
when the demand from the sister State reached the 
State to which it was addressed, the accused was con- 
fined to jail for an offense committed after he had 
voluntarily come into the State. This we regard asan 
essential fact exerting an important influence in the 








case. But conceding that the case is directly opposed to 


our views, it is difficult, if not impossible, to reconcile 
it with the decision in Dow’s case, 18 Penn. 8t. 37, 
where it was said by the court, speaking through one 
of the ablest judges that ever occupied its bench, Gib- 
son, C. J., that ‘‘a judge at the place of arrest could 
not be bound to discharge a prisoner proved to have 
fled from a well grounded accusation of murder.’’ The 
decision in People v. Sennott, 20 Alb. L. J. 230, ishere 
strongly in point, in support of our conclusion, al- 
though the case before us is a stronger one against the 
accused than was that; for there the accused was not 
in the State of Illinois by his voluntary act when the 
warrant upon the requisition reached the hands of the 
sheriff, while here the fact is that at the time the gov- 
ernor of Indiana issued his warrant this appellant was 
in this State, not brought here upon compulsory pro- 
cess, but here by hisown act. The fact just men- 
tioned exerts an important influence upon this case, 
and had it existed in the Illinois case, would have dis- 
armed Mr. Spear’s criticism of much of its force. The 
same case came before Judge Drummond, of the 
United States Circuit Court,and he decided as the 
State court had done. 12 Chic. Leg. News, 115. We 
have no doubt that the authority of these decisions, 
waiving all other considerations except the rank and 
the standing of the courts, is much weightier than 
that of the Quarter Sessions of Philadelphia. Our con- 
clusion is further supported by the decision of the 
Court of Appeals of New York in Adriance vy. La 
Grave, 59 N. Y. 110; S. C., 17 Am. Rep. 217, where this 
statement of the Jaw was approved: ‘We admit in 
this country, that ifamanis bona fide tried for the 
offense for which he was given up, there is nothing to 
prevent his being subsequently tried for another of- 
fense, either antecedently committed or not. Clark 
Extr. 90.” In this instance the agents of the State of 
Michigan were not guilty of any wrong, for they are 
simply attempting to enforce a warrant issued by the 
governor of Indiana at a time when the fugitive from 
Michigan was in Indiana by his own act; and Indiana 
is not actingin bad faith, for there is no effort to try 
the petitioner for a crime different from that upon 
which he was extradited. Ind. Sup. Ct., June 26, 1886. 
Hackney v. Welsh. Opinion by Elliott, J. 


FALSE IMPRISONMENT—DAMAGES—MISTAKEN IDEN= 
TITy.—Where & person was imprisoned by mistake for 
another, sueh mistake may be considered in mitiga- 
tion of damages and on the question of malice; but it 
will not justify the imprisonment. Hayes v. Creary, 
60 Tex. 445. Appellant’s counsel challenge the doc- 
trine announced in that case, but the cases cited do 
not support their views. In Holly v. Mix, 38 Wend. 
351, there was no mistake of one person for another, 
and the party arrested, it was claimed, was suspected 
to be guilty of a crime known to have been commit- 
ted. Inthe case before this court no persons engaged 
in the arrest of the plaintiff are shown to have enter- 
tained any suspicion whatsoever against him. In Ro- 
han v. Sawin, 5 Cush. 285, there was no mistake. The 
person imprisoned was supposed by the officer, upon 
reasonable grounds, to be guilty of acrime. Mitchell 
vy. Wall, 111 Mass. 493, was a suit against the instigator 
of the prosecution in which the plaintiff was impris- 
oned. Malice and want of probable cause had to be 
averred. Defendant admitted that he had prosecuted 
the wrong person, but claimed that he honestly mis- 
took the plaintiff for the guilty party, there being be- 
tween them a strong resemblance. The suit was in 
effect for malicious prosecution, and of course the 
plaintiff had to allege and prove malice and want of 
probable cause. In this case the plaintiff was not 
prosecuted atall. He was not suspected of any offense. 
He was arrested without warrant—without a suspicion 
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against him. In Leddy v. Crossman, 108 Mass. 237, the 
plaintiff was arrested in the actual commission of an 
offense. He was assaulting the officer, whom he sued 
for damages. Thecitation in 1 Hill. Torts, 217, § 22, 
note a, has reference to the class of cases of which 
Mitchell v. Wall, supra, is an example. The distinc- 
tion between those cases and the one now before the 
court is pointed out by that author on pages 414 and 
415 of the same volume. In one case there is a tres- 
pass, no matter how innocently the parties acted in ar- 
resting the wrong person; in the other, the arrest is 
not a trespass, no matter how malicious and ground- 
less the prosecution in its beginning. If an execution 
against A. is levied upon the goods of B., the officer is 
atrespasser. If a warrant against A. is executed by 
the arrest of B., the officer is a trespasser. If a crime 
has been committed, and there is ground for suspect- 
ing A., these suspicions cannot justify the imprison- 
ment of B. Thedoctrine of Hays v. Creary is sup- 
ported by Wait, cited in the opinion, who cites Addi- 
son on Torts, 579; and also by Waterman on Trespass, 
§§ 339 and 352, and by sound legal principles. Tex. 
Sup. Ct., June 1, 1886. Formwalt v. Hylton. Opinion 
by Robertson, J. 


NEGLIGENCE— PASSENGER ON CAR OF ONE COMPANY 
INJURED BY CAROFANOTHER COMPANY.—The tracks 
of B., a horse car company, for a short distance on a 
portion of its line, ran in so close proximity to the 
tracks of C., another company, as to cause the cars of 
the two to rub should they chance to pass each other 
upon this portion of the lines. In order to avoid which 
it was customary for the drivers of the two companies 
when approaching this point about the same time to 
recognize aright of way existing in the car first reach- 
ing the close part of the lines. A. was being carried as 
a passenger upon a westward bound car of B. when it 
passed on to his part of the tracks; he had his arm 
resting upon the window sill, with his hand grasping 
the upright of the window frame, the fingers outside 
of the car; an eastward bound car of C. entered upon 
the narrow part of the line at the same time; whilst 
the two cars were attempting to pass, the fingers of A. 
were caught between them; his arm was dragged out 
and broken. In an action to recover damages against 
C., held, that A. was bound to show B. had committed 
no act of negligence, and that C. alone was guilty of 
the negligence that caused the injury. Peun. Sup. Ct., 
April 5, 1886. People’s Passenger Ry. Co. v. Lauder- 
bach. Opinion per Curiam. 


PARENT AND CHIU.D—MOTHER DIED IN DAUGHTER’S 
HOUSE—FUNERAL EXPENSES— NECESSARIES.—When a 
mother dies in the household of her daughter it is the 
duty of the latter to provide for her dead parent a 
suitable burial. In the absence of ability on the part 
of the husband of the daughter to pay the reasonable 
expenses attending the funeral, if the daughter con- 
tracts therefor she possesses the legal ability to bind 
herself to pay for them as for necessaries. Penn. Sup. 
Ct., April 5, 1886. Robinson v. Bair. Opinion per 
Curiam. 


RECEIVER—DISSOLUTION OF PARTNERSHIP—RIGHT 
TO suE.—A receiver of partnership property, appointed 
by the court in an action to dissolve the partnership, 
with authority to bring suits to collect debts due the 
firm, may maintain such actions in his own name. 
The receiver is appointed for the benefit of all con- 
cerned. He is the representative of the court, and of 
all parties interested in the litigation wherein he 
is appointed. He is the right arm of the court in ex- 
ercising the jurisdiction invoked in such cases of ad- 
ministering the property. Thecourt can only admin- 
ister and dispose of it through.a receiver. For this 
reason all suits to collect or obtain possession of the 











property must be prosecuted by the receiver, and the 
proceeds received and controlled by himalone. If the 
suit be nominally prosecuted in the name of the origi- 
nal owners of the property, it is an inconvenient as 
well as useless form; for they had no discretion as to 
instituting the suit, and no control over its manage- 
ment, and no right to the possession of the proceeds. 
The receiver, as an officer of the court which has taken 
control of the property, is for the time being, and for 
the purpose of the administration of the assets, the 
real party in interest in the litigation. There is no 
reason therefore why the suit should not be instituted 
in his own name. Hence in many States it is so pro- 
vided by statute. Butin many jurisdictions, in the 
absence of such statute, it has been held that the courts 
may, by virtue of their inherent equity powers, auth- 
orize their receivers to institute suits in their own 
names. Davis v. Gray, 16 Wall. 203; Hardwick v. 
Hook, 8 Ga. 354; Leonard v. Storrs, 31 Ala. 488; Wray 
v. Jamison, 10 Humph. 186; Tillinghast v. Champlin, 
4R. 1.173. Whatever technical reasons may have ex- 
isted for refusing to permit common-law receivers to 
sue in their own names, they exist no longer, uuder 
our Code. As an officerof the court, intrusted with 
the administration of the partnership assets, we do not 
see why plaintiff has not such a special property in 
them as to coustitute him “the real party in interest,” 
within the meaning of the statute. But inasmuch as, 
in his official capacity, he acts as “the trustee of an 
express trust,’’ he has in any event aright to maintain 
this action on that ground. See Person v. Warren, 14 
Barb. 488; Thomas v. Bennett, 56 id. 197. Minn. Sup. 
Ct., June 25, 1886. Henningv. Raymond. Opinion by 
Mitchell, J. 


SALE—WARRANTY—IMPLIED CONDITION—PARTICU- 
LAR PURPOSE.—A contract for the sale of a specified 
lot of logs ata stated price per thousand feet to be 
transported by the vendor toa distant place of deliv- 
ery, and there measured, delivered and paid for, is an 
executory, and not an executed sale. Martin v. Hurl- 
but,9 Minn. 142 (Gil. 182); Sherwin v. Mudge, 127 
Mass. 547; Lingham v. Eggleston, 27 Mich. 324; Kein 
v. Tupper, 52 N. Y. 550; Devine v. Edwards, 101 IIl. 
138; Olson v. Mayer, 56 Wis. 551; Nicholson v. Taylor, 
31 Penn. St. 128. The contract being executory, the 
assumed implication that the property was of a 
merchantable quality is to be treated as a condition 
rather than a warranty. As to defects which were ob- 
vious upon inspection, and which were, or might have 
been, discovered when the contract was performed by 
the delivery of the logs; and the receiving and retain- 
ing of the logs under the contract, with knowledge of 
such defects, had the effect of an acceptance of the 
property delivered, as a performance of the executory 
contract, and wu waiver of the implied condition. 
Haase v. Nonnemacher, 21 Minn. 486, and cases cited; 
Maxwell v. Lee, 27 N. W. Rep. 196; Gaylord Manuf’g 
Co. v. Allen, 53 N. Y. 515; Locke v. Williamson, 40 
Wis. 377; Olson v. Mayer, 56 id. 551;  Pol- 
lock Cont. 464. The fact alleged, that the de- 
fendant “‘complained"’ aud “objected” that the 
logs were unsound, would not affect the application of 
this principle to this case, in the face of the fact that 
he did receive the property delivered under this 
contract, and retained and used it without making 
any other contract. Olson v. Mayer, supra. No war- 
ranty was implied merely from the fact that when the 
defendant contracted for the purchase of this specific 
property, then existing, the plaintiff knew that the de- 
fendant intended to use it for the manufacture of 
lumber. Cosgrove v. Bennett, 32 Minn. 871; Whit- 
more v. South Boston Iron Co., 2 Allen, 52, 58; Hight 
v. Bacon, 126 Mass. 10; Port Carbon Iron Co. v. 
Groves, 68 Penn. St. 149; Mason v. Chappell, 15 Grat. 
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572, 584; Rasin v. Conley, 58 Md. 59: Gachet v. War- 
ren, 72 Ala. 288; Jones v. Just, 3Q. B. Cas. 197, 202. 
Minn. Sup. Ct., July 15, 1886. Thompson v. Libby. 
Opinion by Dickinson, J. 

STATUTE OF LIMITATIONS—CONVEKSION OF CHAT- 
TELS.—Replevin for two counters. There was evi- 
dence that they belonged to the defendant, in 1867, 
when one Warner built a shop, put the counters in, 
nailed them to the floor, and afterward, on July 2, 
1871, mortgaged the premises to one De Witt. In 
April, 1879, De Witt’s executors foreclosed and sold 
the premises to the plaintiff. The defendant took the 
counters from the plaintiff's possession in 1881. The 
court found for the defendant. We understand the 
court to have ruled or assumed that although the stat- 
ute would have run in favor of Warner or De Witt be- 
fore the transfer to the plaintiff, the circumstances 
would not prevent the defendant from taking posses- 
sion if she could, or entitle the plaintiff to sue her for 
doing so if she was the original owner. A majority of 
the court are of opinion that this is not the law, and 
that there must be a new trial. Wedo not forget all 
that has been said and decided as to the statute of 
limitations going only to the remedy, especially in 
cases of contract. We do not even find it necessary to 
express an Opinion as to what would be the effect of a 
statute like ours if achattel, after having been held 
adversely for six years, was; taken into another juris- 
diction by the origiually wrongful possessor. What 
we do decide is that when the statute would bea bar 
to a direct proceeding by the original owver, it cannot 
be defeated by indirection within the jurisdiction 
where it islaw. If he cannot replevy he cannot take 
with his own hand. A title which will not sustain a 
declaration will not sustain a plea. It is true that the 
statute in terms only limits the bringing of an action. 
But whatever importance may be attached to that an- 
cient form of words, the principle we lay down seems 
to us a necessary consequence of theenactment. Not- 
withstanding the disfavor with which the statute of 
limitations was formerly regarded, all the decisions or 
dicta which we know of,directly bearing upon the point, 
favor or go beyond that principle. Cockfield v. Hud- 
son, 1 Brey. 311; Howell v. Hair, 15 Ala. 194; Jones v. 
Jones, 18 id. 248-253; Clark v. Slaughter, 34 Miss. 65; 
Winburn v. Cochran, 9 Tex. 123; Preston v. Briggs, 16 
Vt. 124, 180; Baker v. Chase, 55 N. H. 61, 63; Campbell 
v. Holt, 115 U. S. 620, 623. And a similar doctrine has 
been applied to the statute of frauds. Carrington v. 
Roots, 2 Mees. & W. 248. See King v. Welcome, 5 
Gray, 41. As we understand the statutory period to 
have run before the plaintiff acquired the counters,’we 
do not deem it necessary to consider what would have 
been the law if the plaintiff had purchased or taken 
the counters within six years of the original conver- 
sion from the person who first converted them, and 
the defendant had taken them after the action against 
the first taker had been barred, but within six years of 
the plaintiff's acquisition. We regard a purchaser 
from one against whom the remedy is already barred 
as entitled to stand in as good a position as his vendor. 
Mass. Sup. Jud. Ct., Sept. 8, 1886. Chapin v. Free- 
land. Opinion by Holmes, J; Field, J., dissenting. 


WITNESS—CROSS-EXAMINATION—LIMIT OF—DENIAL 
OF CHARGE.—Where a party to a suit denies the prin- 
cipal allegation or charge made against him, in his di- 
rect examination, he thereby lays himself liable toa 
cross-examination upon every circumstance or trans- 
action with which he was connected, which may tend 
to establish the allegation or charge. A cross-exami- 
nation is never limited or controlled by the mere 
words and phrases used in direct examination. If 
this were so, the truth might forever be suppressed, 
and the greatest aid in devolving it, 7. e., a cross-ex- 





amination, rendered of no avail. For example, the 
defendant is charged with adultery. It is admitted 
that he denied this emphatically upon direct examina- 
tion. The insistment of counsel for the defendant is 
to the effect that you can only inquire upon cross-ex- 
amination whether or not the defendant did or did not 
commit suchact. In my judgment such examination 
in chief opens the way for the fullest cross-examina- 
tion into the relations of the parties at or about the 
time of the alleged adultery. Whatever is unhusband- 
like, whatever is evidence of unfaithfulness, whatever 
looks like cruelty, whatever shows an alienation of 
affection or estrangement, he may be examined about. 
Of course it must be withina reasonable time, for in 
most cases, if not within a reasonable time, the doc- 
trine of condonation would apply. This doctrine as 
to cross-examination pervades the practice in all 
courts, civil and criminal. A defendant swears that 
he is not indebted to the plaintiff upon the note, bond 
or other obligation named in the declaration. Does 
that limit the inquiry, and preclude the plaintiff from 
the most minute and detailed examination respecting 
the transaction out of which the bond or other obliga- 
tion originated, or as to what has transpired between 
the parties since? Certainly not. Again, since crim- 
inals are permitted to testify in their own behalf, do 
they complete their defense, and close the door of in- 
quiry, by denying the commission of the crime with 
which they stand charged? Certainly nothing is 
plainer than that they may, after such denial, be in- 
quired of with respect to whatever he may have said 
or done, or wherever he may have been, so far as 
either will shed any light upon the perpetration of the 
alleged crime, orhis relation thereto. These illustra- 
tions, which are daily presenting themselves in every 
judicial tribunal, must suffice. Therefore it seems to 
me that it may safely be regarded asa rule of univer- 
sal application, that where a party to a suit denies the 
privcipal allegation or charge made against him in his 
direct examination, he thereby lays himself liable toa 
cross-examination upon every circumstance or trans- 
action with which he was connected which may tend 
to establish the allegation of charge. N.J. Ct. Chan., 
Sept. 3, 1886. Pullen v. Pullen. Opinion by Bird, 
V.cC. 
_—_——»—___—_ 


THE JURY DELIBERATE. 


From “THE Evin GEntvs,” By WILKIE COLLINS. 


HE gentlemen of the jury retired to consider their 

verdict. 

Their foreman was a person doubly distinguished 
among his colleagues. He had the clearest head and 
the readiest tongue. For oncethe right man was in 
the right place. 

Of the eleven jurymen, four showed their characters 
on the surface. They were: 

The hungry juryman, who wanted his dinner. 

The inattentive juryman, who drew pictures on his 
blotting-paper. 

The nervous juryman, who suffered from fidgets. 

The silent juryman, who decided the verdict. 

Of the seven remaining members, one was a little 
drowsy man who gave no trouble; one was an irrita- 
ble invalid who served under protest; and five repre- 
sented that vast majority of the population—easily 
governed, tranquilly happy—which has no opinion of 
its own. 

The foreman took his,place at the head of the table. 
His colleagues seated themselves on either side of him. 
Then there fell upon that assembly of men a silence, 
never known among an assembly of women—the si- 
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lence which proceeds from a general reluctance to be 
the person who speaks first. 

It was the foreman’s duty, under these circum- 
stances, to treat his deliberative brethren as we treat 
our watches when they stop; he wound the jury up, 
and set them going. 

*‘Gentlemen,” he began, ‘‘ have you formed any de- 
cided opinion on the case—thus far?’’ 

Some of them said Yes, and some of them said No. 
The little drowsy man said nothing. The fretfal in- 
valid cried, ‘‘Go on!’’ The nervous juryman suddenly 
rose. His brethren all looked at him, inspired by the 
same fear, of having gotan orator among them. He 
was an essentially polite man, and he hastened to re- 
lieve their minds. ‘* Pray don’t be alarmed, gentle- 
men; I am not going to make a speech. I suffer from 
fidgets. Excuse me if I occasionally change my posi- 
tion.’’ The hungry man (who dined early) looked at 
his watch. ‘‘ Half-past four,’ he said. ‘‘ For Heavs- 
en’s sake cut it short.’”’ He was the fattest person 
present; and he suggested a subject to the inattentive 
juryman who drew pictures on his blotting-paper. 
Deeply interested in the progress of the likeness, his 
neighbors on either side looked over his shoulders. 
The little drowsy man woke with a start, and begged 
pardon of everybody. The fretful invalid said to him- 
self “ Damned fools, all of them!’' The patient fore- 
man, biding his time, stated the case. 

“The prisoner waiting our verdict, gentlemen, is the 
Honorable Roderick Westerfield, younger brother of the 
present Lord Le Basque. Heis charged with willfully 
casting away the British bark John Jerminan,under his 
command, for the purpose of fraudulently obtaining a 
share of the insurance money, and further, of possess- 
ing himself of certain Brazilian diamonds, which 
formed part of the cargo. In plain words, here is a 
gentleman born in the higher ranks of life accused of 
being a thief. Before we attempt to arrive at a decis- 
ion, we shall only be doing him justice if we try to 
form some general estimate of his character, based on 
the evidence—and we may fairly begin by inquiring 
into his relations with the noble family to which he 
belongs. The evidence so far is not altogether credit- 
able to him. Being at the time an officer in the royal 
navy, he appears to have outraged the feelings of his 
family by marrying a barmaid at a public house.’’ 

The drowsy juryman, happening to be awake at the 
moment, surprised the foreman by interposing a state- 
meut. ‘*Talking of barmaids,” he said, “I know a 
curate’s daughter. She’s in distressed circumstances, 
poor thing, and she’s a barmaid somewhere in the 
North of England. Curiously enough, the name of 
the town has escaped my memory. If we had a map 
of England—"’ There he was interrupted, cruelly in- 
terrupted, by one of bis brethren. 

“And by what right,”’ cried the greedy man, speak- 
ing under the exasperating influence of hunger, ‘‘ by 
what right does Mr Westertield’s family dare to sup- 
pose that a barmaid may not be a perfectly virtuous 
woman?" 

Hearing this, the restless gentleman (in the act of 
changing his position) was suddenly inspired with in- 
terest in the proceedings. “ Pardon me for putting 
myself forward,” he said, with his customary polite- 
ness. ‘Speaking as an abstainer from fermented 
liquors, I must really protest against these allusions to 
barmaids.”” 

* Speaking asa consumer of fermented liquors, the 
invalid remarked, ‘*‘ I wish I had a barmaid and a bot- 
tle of champagne before me now.” 

Superior to interruption, the admirable foreman 
went on: 

* Whatever you may think, gentlemen, of the pris- 
ouer’s marriage, we have itin evidence that his rela- 





tives turned their backs on him from that moment, 
with the one merciful exception of the head of the 
family. Lord Le Basque exerted his influence with 
the admiralty, and obtained for his brother (then out 
of employment) an appointment to a ship. All the 
witnesses agree that Mr. Westerfield thoroughly un- 
derstood his profession. If he could have controlled 
himself, he might have risen to high rank in the navy. 
His temper was his ruin. He quarrelled with one of 
his superior officers—”’ 

**Under strong provocation,’’ said a member of the 
jury. 

*“* Under strong provocation,” the foreman admitted. 
** But provocation is not an excuse, judged by the rules 
of discipline. The prisoner challenged the officer on 
duty to fight a due) at the first opportunity on shore; 
and receiving a contemptuous refusal, struck him on 
the quarter deck. As a matter of course, Mr. Wester- 
field was tried by court-martial, and was dismissed the 
service. Lord Le Basque’s patience was not exhausted 
yet. The merchant service offered a last chance to the 
prisoner of retrieving his position, to some extent at 
least. He was fit for the sea, and fit for nothing else. 
At my lord’s earnest request, the owners of the John 
Jerminan, trading between Liverpool and Rio, took 
Mr. Westerfield on trial as first mate; and to his 
credit be it said, he justified his brother’s faithin him. 
In a tempest off the coast of Africa the captain was 
washed overboard, and the first mate succeeded to the 
command. His seamanship and courage saved the 
vessel under circumstances of danger which paralyzed 
the efforts of the other officers. He was confirmed, 
rightly confirmed, in the command ofthe ship. And, 
so far, we shall certainly not be wrong if we view his 
character on the favorable side.” 

There the foreman paused to collect his ideas. 

Certain members of the assembly, led by the jury- 
man who wanted his dinner, and supported by his in- 
attentive colleague—then engaged in drawing a ship in 
a storm, and a captain falling overboard—proposed 
the acquittal of the prisoner without further consid- 
eration. But the fretful individual cried *‘ Stuff!” 
and the five jurymen who had no opinions of their 
own, struck by the admirable brevity with which he 
expressed his sentiments, sang out in chorus, ** Hear! 
hear! hear!” The silent juryman, hitherto over- 
looked, now attracted attention. He was a bald- 
headed person, of uncertain age, buttoned up tight in 
a long frock coat, and wearing his gloves all through 
the proceedings. When the chorus of five cheered he 
smiled mysteriously. Everybody wondered what that 
smile meant. The silent juryman kept his opinion to 
himeelf. From that moment he began to exercise a 
furtive influence over the jury. Even the foreman 
looked at him on resuming the narrative. 

“After a certain term of service, gentlemen, during 
which we learn nothing to his advantage, the pris- 
oner’s meritsappear to have received their reward. 
He was presented with a share in the ship which he 
commanded, in addition to his regular salary ‘as 
master. With these improved prospects he sailed 
from Liverpool on his last voyage to Brazil; and no 
one, his wife included, had the faintest suspicion that 
he left England under circumstances of serious pecu- 
niary embarrassment. The testimony of his creditors 
and of other persons with whom he associated dis- 
tinctly proves that his leisure hours on shore had been 
employed in card-playing and in betting on race- 
horses. After an unusually long run of luck, his good 
fortune seems to have deserted him. He suffered con- 
siderable losses, and was a last driven to borrowing at 
a high rate of interest, without any reasonable pros- 
pect of being able to repay the money-lenders into 
whose hands he had fallen. When he left Rio on the 
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homeward voyage, there isno sort of doubt that he 
was returning to England to face creditors whom he 
was unable to pay. There, gentlemen, is a noticeable 
side to his character which we may call the gambling 
side, and which (as I think) was too leniently viewed 
by the judge.” 

He evidently intended to add a word ortwo more. 
But the disagreeable invalid insisted on being heard. 

“Tn plain English,” he said, *‘ you are for finding the 
prisoner guilty.” 

“In plain English,” the foreman rejoined, ‘‘ I refuse 
to answer that question.”’ 

““c Why ?” 

‘* Because it is no part of my duty to attempt to in- 
fluence the verdict.”’ 

‘* You have been trying to influence the verdict, sir, 
ever since you entered this room. I appeal to all the 
gentlemen present.” 

The patience of the long-suffering foreman failed 
him at last. ‘‘ Not another word shall pass my lips,’’ 
he said, ‘‘ until you find the prisoner guilty or not 
guilty, among yourselves—and then I'll tell you if I 
agree to your verdict.” 

He folded his arms, and looked like the image of a 
man who intended to keep his word. 

The hungry juryman laid himself back in his chair 
and groaned. The amateur artist, who had thus far 
found a fund of amusement in his blotting-paper, 
yawned discontentedly and dropped his pen. The 
courteous gentleman who suffered from fidgets re- 
quested leave to walk up and down the room; and at 
the first turn he took, woke the drowsy little man, and 
maddened the irritable invalid, by the creaking of his 
boots. The chorus of five, further than ever from ar- 
riving at an opinion of their own, looked at the silent 
juryman. Once more he smiled mysteriously; and 
once more he offered no explanation of what was pass- 
ing in his mind—except that he turned his bald head 
slowly in the direction of the foreman. Was he in 
sympathy with a man who had promised to be as silent 
as himself? 

In the meantime nothing was said ‘or done. 
less silence prevailed in every part of the room. 

“Why the devil doesn’t somebody begin ?’’ cried the 
invalid. ‘“‘ Have you all forgotten the evidence?” 

This startling suggestion roused the jury to a sense 
of what was due to their oaths, if not to themselves. 
Some of them recollected the evidence in one way, and 
some of them recollected it in another: and each man 
insisted on doing justice to his own excellent mem- 
ory, and on stating his own unanswerable view of the 
case. 

The first man who spoke began at the middle of the 
story told by the witnesses in court. ‘I am for ac- 
quitting the captain, gentlemen; he ordered out the 
boats, and saved the lives of the crew.”” “And I am 
for finding him guilty, because the ship struck on a 
rock in broad daylight, and in moderate weather.” 
* Lagree with you, sir. The evidence shows that the 
vessel was steered dangerously near to the land, by 
direction of the captain, who gave the course.’’ 
‘-Come, come, gentlemen! let us do the captain jus- 
tice. The defense declares that he gave the customary 
course, and that it was not followed when he left the 
deck. As for his leaving the ship in moderate weather, 
the evidence proves that he believed he saw signs of a 
storm brewing.’ ‘* Yes, yes, all very well; but what 
were the facts? When the loss of the ship was re- 
ported the Brazilian authorities sent men to the wreck 
on the chance of saving the cargo; and days after- 
ward there the ship was found, just as the captain and 
the crew had left her.’’ ‘‘ Don’t forget, sir, that the 
diamonds were missing when the salvors examined the 
wreck.” ‘All right, but that’s no proof that the cap- 
tain stole the diamonds; and before they had saved 
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half the cargo a storm did come on and break the ves- 
sel up; so the poor man was only wrong in the matter 
of time after all.”” “Allow me to remind you, gentle- 
men, that the prisoner was deeply in debt, and there- 
fore had an interest in stealing the diamonds.” ‘*Wait 
alittle, sir. Fair play’sa jewel. Who was in charge 
of the deck when the ship struck? The second mate. 
And what did the second mate do when he heard that 
his owners had decided to prosecute? He committed 
suicide! Is there no proof of guilt in that act?’’ 
“You are going alittle too fast, sir. The coroner’s 
jury declared that the second mate killed himself ina 
state of temporary insanity.”’ ‘*Gently! gently! we 
have nothing to do with what the coroner’s jury said. 
What did the judge say when he summed up?” 
“Bother the judge! He said what they all say: 
‘Find the prisoner guilty, if you think he did it; and 
find him not guilty, if you,think he didn’t.’ And then 
he went away to his comfortable cup of tea in his pri- 
vate room. And here are we perishing of hunger and 
our families dining without us.” ‘‘Speak for your- 
self, sir; I haven’t got a family.’’ ‘‘Consider your- 
self lucky, sir; I have got twelve, and my life is a bur- 
den to me owing to the difficulty of making both ends 
meet.” ‘‘Gentlemen! gentlemen! we are wandering 
again. Isthe captain guilty or not? Mr. Foreman, 
we none of us intended to offend you. Will you tell 
us what you think?”’ 

No: the foreman kept his word. 
selves first,’’ was his only reply. 

In this emergency the member afflicted with fidgets 
suddenly assumed a position of importance. He 
started a new idea. 

‘Suppose we try ashow of hands,” he suggested. 
‘Gentlemen who find the prisoner guilty will please 
hold up their hands. 

Three votes were at once registered in this way, in- 
cluding the vote of the foreman. After a moment of 
doubt, the chorus of five decided on following the 
opinion which happened to be the first opinion ex- 
pressed in point of time. Thereupon the show of 
hands for the condemnation of the prisoner rose to 
eight. Would this result have an effect on the merci- 
ful minority of four? In any case, they were invited 
to declare themselves next. Only three hands were 
held up. One incomprehensible man abstained from 
expressing his sentiments even by asign. Is it neces- 
sary to say whothat man was? A mysterious change 
had now presented itself in his appearance, which 
made him an object of greater interest than ever. His 
inexplicable smile had vanished. He sat immovable, 
with closed eyes. Was he meditating profoundly or 
was he only asleep? The quick-witted foreman had 
long since suspected him of being simply the stupidest 
person present—with just cunning enough to conceal 
his own dullness by holding his tongue. The jury ar- 
rived atno such sensible conclusion. Impressed by 
the intense solemnity of his countenance, they be- 
lieved him to be absorbed in reflections of the utmost 
importance to the verdict. Aftera heated conference 
among themselves, they decided on securing unanim- 
ity of opinion by submitting to the arbitration of one 
independent member present—the member who had 
taken no part ia the proceedings. ‘“‘ Which way does 
your view of the verdict incline, sir? Guilty or not 
guilty?” 

The eyes of the silent juryman opened with the slow 
and solemn dilatation of the eyes of anowl. Placed 
between the alternatives of declaring himself in one 
word or in two, his tacitnrn wisdom chose the short- 
est form of speech. ‘Guilty,’ he answered—and shut 
his eyes again, as if he had had enough of it already 

An unutterable sense of relief pervaded the meeting. 
Enmities were forgotten, and friendly looks were ex- 
changed. With one accord the jur$ rose to return to 
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court. Theprisoner’s fate was sealed. The verdict 
was Guilty. 


CORRESPONDENCE. 


THAT MATTER OF TASTE AGAIN. 


Editor of the Albany Law Journal: 

The two decisions cited by Mr. Brandt are in no 
way contradictory. In the first case the terms of the 
contract were in dispute, and the jury found that the 
contract was not to paint a picture “to the satisfac- 
tion’ of the other party, but a “fairand good like- 
ness."’ In the second, by the express terms of the 
contract, it was to be performed to the “ satisfaction” 
ofthe other party. This clearly appears from the 
statement of facts. The judge holds in the first case 
that the mere fact that the contract involves a matter 
of taste does not prevent the jury from finding where 
there is a dispute about the terms that it was not in- 
tended that the only criticism should be whether the 
party for whom the picture was to be painted was sat- 
isfied. In the second case he says that where the par- 
ties have stipulated in express terms that the contract 
is to be performed to the satisfaction of one of them, 
and the subject involved is a matter of taste, the per- 
son for whom the work is to;be done is the sole arbi- 
ter. 

New Yorks, Oct. 7, 1886. 


Editor of the Albany Law Journal: 


Justice Pratt of the Second Department needs no 
vindication, but the criticism contained in the last 
number of your valuable journal (p. 280) should be no- 
ticed. It is probably sufficient to note that in Brass- 
ford v. Oelrichs, 24 Week. Dig. 233, the contract was 
simply to paint *‘a fair and good likeness of a yacht,” 
which Justice Pratt said did not, asa matter of law, 
make the employer ‘‘the sole arbiter as to the ques- 
tion whether the contract was performed;’’ while in 
Cross v. Belknap, 24 Week. Dig. 256, the plaintiff 
agreed to perform certain work “to the satisfaction of 
the defendant,’”’ which Justice Pratt said would, “‘when 
the subject involved is a matter of taste, like the 
painting of a portrait,’’ make the defendant (employer) 
the sole arbiter. The distinction lies in the different 
terms of the contracts. The decisions do not conflict 
and each has abundant authority both in principle and 
precedent. Had your correspondent quoted the bal- 
ance of the syllubi in the cases the difference would 
have been apparent. 

Very truly yours, 
C. B. Herrick. 

PouGHKEEPSIE, N. Y., Oct. 4, 1886. 


A. L. P. 


AN INQUTRY. 
Editor of the Albany Law Journal: 

Can you, or some of your readers, inform me as to 
the authorship of a book entitled ‘‘The Bench and the 
Bar,” by the author of “Random Recollections of 
the Lords and Commons,” “*The Great Metropolis,” 
etc., Philadelphia: E. L. Carey and A. Hart, 1839, in 
two small volumes? 


Yours respectfully, 
New York, Oct. 11, 1886. 


BIBLION. 


AN INTERESTING CASE. 
Editor of the Albany Law Journal: 


Having come here to attend the sessions of the 
American Public Health Association, an amusing law 





case has come to my notice, which I think you will ap- 
preciate. 7 

William Perry was accused of stealing three sides of 
beef and a horse and wagon, the property of David 
Rountell, of Weston. His counsel set up the defense 
that ‘‘the prisoner admits that he stole the beef, but 
elaims that he did not take the horse and wagon with 
felonious intent, but only as a means of conveyance.”’ 
Perry had offered the meat for sale, but there was no 
evidence to show that he had so offered the horse or 
wagon. His defense was accepted, and thus a light 
sentence. 


Toronto, Oct. 7, 1886. 


Wixuiam H. HAue. 


——____—_ 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tues- 
day, Oct. 19, 1886: 

Judgment affirmed with costs—Mary E. Post, exec- 
utrix of John Earl, respondent, v. William B. Dins- 
more, president Adams Express Company, appellant. 
—Order affirmed and judgment absolute ordered on 
the stipulation with costs—In re Judicial settlement 
of accounts of Gilbert A. Wood, executor, etc.——Ap- 
peal dismissed with costs—Ignatz Thalheimer, appel- 
lant, v. Ferdinand Hays and another, respondent; 
People, ex rel. Hudson ©. Tanner, appellant, v. Super- 
visors of Herkimer County, respondent.——Orders 
affirmed with costs—People, ex rel. Julia G. Jerome, 
appellant, v. Registrar of Arrears, Brooklyn, re- 
spondent; People, ex rel. John J. Donovan, appellant, 
v. Commissioners of Department of Fire and Build- 
ings of Brooklyn, respondents: People, ex rel. John 
T. Cumming, appellant, v. Joseph Koch and others, 
Commissioners of Docks of New York, respondents; 
Stamford Water Co., respondent, v. Herbert Stanley 
and another, appellants. 


a 


NOTES. 

Here isa musty old ‘chestnut’? going the newspa- 
per rounds: Town Topics in the New York World: 
‘The following story was vouchsafed by the ‘ urbane 
and gentlemanly’ clerk of an uptown hotel. A coun- 
try guest ata certain uptown hostelry having a dread 
of pickpockets and bunco steerers, went to the clerk 
and handed him a hundred dollar bill to be put in the 
safe. Asking for it next day, he was thunderstruck 
when the functionary to whom he had given the 
money coolly denied any recollection of the matter. 
Whereupon the countryman went to a lawyer. ‘Get 
another hundred dollar bill,’ said the lawyer, and go, 
accompanied by a friend, back to thehotel. Apologize 
to the clerk for your mistake; say it was a defect of 
memory; attribute it to drink or absent-mindedness ; 
deposit the second hundred dollars in the presence of 
your friend, and come back to me.’ The mystified ru- 
ralist obeyed instructions to the very letter. ‘Now, 
said the lawyer, ‘go back alone to the clerk and ask 
him forthe hundred dollars. Knowing that your friend 
saw him receive it, he will give back the second hun- 
dred dollar bill. Then take your friend with you the 
next day, approach the clerk, ask him boldly for that 
one hundred dollars, and as there was no witness to 
your receipt of the second bill, he will be forced to re- 
turn the first also.’ The ruse proved completely suc- 
cessful. The lawyer sent his bill next day. It was for 
a fee of one hundred dollars.’’ Rogers, the poet, tells 
the like in his “Italy,” if we recollect right, under the 
title of “The Bag of Gold.” 
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CURRENT TOPICS. 


i. Solicitors’ Journal has the following interest- 
ing comments on prisoners’ evidence: ‘‘ Mr. 
Justice Stephen, in his article in the Nineteenth Cen- 
tury, has stated very fairly the results of his expe- 
rience and observation of prisoners’ evideuce. He 
sets out by remarking that the value of the evi- 
dence given by prisoners varies according to the 
circumstasces of each particular case as much as 
the evidence of any other class of witnesses does, 
and that although their interest in the result is in 
many cases so important as to destroy altogether 
the value of their evidence, there are also cases in 
which it is of great, and even of decisive import- 
ance. He proceeds to support these propositions 
by references to actual cases tried before him. The 
point of some of these illustrations is to show that 
a prisoner’s evidence is worthless when the cireum- 
stances are such that he cannot be contradicted on 
the subject-matter of his evidence; that in some 
cases the evidence of the prisoner is worthless, 
owing to his inability to give the only evidence 
which can be of any service to hin—e. g., to pro- 
duce or account for certain articles connected with 
the crime, and alleged to have been seen in his pos- 
session; that the evidence of the prisoner may be 
of the highest service to him when it supplies the 
thread on which corroborating facts can be strung; 
and that in some cases the evidence of the prisoner, 
though uncorroborated, bears upon it such marks 
of honesty and sincerity as to lead the jury at once 
to stop the case. These are points showing that 
the competency of prisoners as witne while on 
the whole favorable to them, is also favorable to 
the administration of justice; but some of the illus- 
trations hardly tend in this direction. They show 
that although a prisoner’s evidence may be worth- 
less for proving jhis innocence, the absence of it 
may be taken as a confession. If the law is altered 
every accused person will have to swear his inno- 
cence or be taken to have admitted his guilt. Mr. 
Justice Stephen thinks that this is just; but has he 
considered in this connection the fact, which fur- 
ther on in his article he admits, that ‘a prisoner, 
generally speaking, is an ignorant, uneducated 
man, dreadfully frightened, very much confused, 
and almost always under the impression that the 
judge and jury know as much about his case as he 
does himself, and are able at once to appreciate 
whatever he says about it?’ Is it just that a man 
in this condition, utterly unfit to understand what 
statements are likely to be useful to him or relevant 
to the ease, should be practically compelled to 
mako a statement which, however innocent he may 
be, will be worse than useless! What good would 
a mere statement that he is innocent do him? Ina 
case mentioned by the learned writer he says that 
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the prisoner’s complaints and reproaches were 
‘wholly unintelligible, thanks to the combined ef- 
fects of ignorance, confusion, fear and anger,’ but 
by the help of hints from the judge the meaning of 
the defense was elicited, and the jury acquitted the 
prisoner. But suppose, instead of a patient judge, 
there had been on the bench an irritable judge, or 
a judge in a hurry for his dinner or anxious to 
catch a train, what would have been the result? 
Again, Mr. Justice Stephen admits that if prison- 
ers were made competent witnesses there would be 
a considerable increase of perjury, and not merely 
of perjury, but in the case of wealthy and educated 
prisoners, of successful perjury. These people will 
be so well advised as to the strong and the weak 
points oi their cases as to be able to lie in the wit- 
ness box with skill and effect. And lastly, one re- 
sult of the writer’s experience is to show that fail- 
ures of justice may occur by reason of the prisoner, 
either from artfulness or mere blundering, keeping 
back till the last moment, and then bringing unex- 
pectedly before the jury some specious defense 
which there is no time to test. Mr. Justice Stephen 
says he has known many cases of this, and he con- 
siders it one of the most dangerous tricks to public 
justice which could be played by persons accused 
of crime. It would seem that there is a consider- 
able weight of evidence against the statement 
that the competency of prisoners as witnesses 
is ‘favorable in the highest degree to the ad- 
ministration of justice.” There is probably 
hardly any difference on this subject in those States 
which have admitted prisoners as witnesses, Chief 
Justice Appleton, of Maine, one of the oldest and 
ablest magistrates in this country, long ago pro- 
nounced strongly in favor of the admission, both 
on principle and on experience, and there is seldom 
a voice heard against it. We are much better quali- 
fied to judge on this subject here than the English 
are, for we have tested the matter by long prac- 
tice. There have been here some noteworthy cases 
of ‘* wealthy and educated prisoners” who have not 
made perjury successful. It is our belief that it is 
a good thing for an innocent man and a bad thing 
for a guilty man to testify in his own behalf —in 
other words it tends to bring out the truth and ef- 
fect justice. But what does our contemporary 
mean by insinuating that ‘‘irritabie” and hungry 
judges do accused men injustice? This is one of 
the last accusations that could be made in this 
country, and we can hardly believe that in these 
days 
“The hungry judges quick the sentence sign, 
And wretches hang that jurymen may dine.” 


This is probably a figure of speech on the editor's 
part. At all events, in this enlightened country, 
we try our criminals with the greatest patience and 
deliberation, frequently give them another chance, 
and only hang them with the deepest reluctance 
and very sincere apologies. 





Two of the most remarkable men now living are 
Mark Hopkins and David Dudley Field, who at the 





342 


— 


THE ALBANY LAW JOURNAL. 








ages of eighty-four and eighty-two preserve their 
physical elasticity, and easily maintain their pre- 
eminence in the respective realms of moral and 
mental philosophy and jurisprudence. Both are 
Williams College men, and have done much to 
make that institution a great power in education. 
In a recent discourse at Williamstown Doctor Hop- 
kins stated that of the two thousand eight hundred 
and sixty graduates of the college, two thousand 
two hundred and twenty-nine have sat under his 
instruction, in the sixty-one years during which he 
has been connected with it. We enjoyed the priv- 
ilege of listening a few days ago to a lecture deliv- 
ered by him to the senior class on ** Method,” which 
was a delightful treat, and which any lawyer could 
have listened to with pleasure and with profit. We 
do not hesitate to pronounce Doctor Hopkins at 
once the most original and the most influential in- 
structor who has ever lived in this country, com- 
bining grace with strength, simplicity with pro- 
fundity, wit with reason, and the most cheerful 
tolerance of others’ opinions with a mild and _per- 
suasive assertion of Mr. Field, who is 
trying to persuade himself that he has ‘retired ” 
from practice, recently improved the occasion of a 
lawsuit at Buffalo by occupying an evening with a 
public address to the lawyers and laity of that city 
on ‘* Codification,” to the great delight of his audi- 
He was introduced by Mr. Ansley Wilcox, 
one of the very brightest of the younger lawyers of 


his own, 


ence, 


western New York, and as all bright young lawyers 
ought to be, very much in favor of codification. 


The remains of the late Chief Justice Chase, after 
resting for thirteen years at Washington, have been 
removed to Cincinnati, and of 
public respect, and in presence of ‘a large and dis- 
laid it 
The principal ad- 


with every mark 


tinguished concourse, have been 1 Spring 
Grove cemetery in that city. 
of the were delivered by eX- 
Governor Hoadly and Mr. Justice Matthews. We 


shall hope to see them in print, for a more appro- 


dresses occasion 


priate selection could not have been made, and 
we may be sure that they did ample justice to the 
abilities of the 


senator, financial minister and chief justice. 


distinguished 
It is 
in his career as a statesman rather than as a judge 
that Mr. Chase will be best remembered, and will 
shine brightest in the pages of history. His ad- 
ministrative abilities were of the highest order of 
merit. But he will hardiy be classed among the 
great lawyers and judges, certainly not named with 
Marshall and Taney as a chief magistrate. Proba- 
bly he regarded the supreme bench as a helpful 


eminent merits and 


stepping-stone, or a welcome retreat, for it is not to 
be disguised that he strongly wished for the presi- 
dency, and it must be conceded that the country 
might easily have done worse than to have taken 
him for the head. But whatever his defects or his 
disappointments he 
pure, patriotic and dignified man, whose sympathies 
were with the towly and the good, and whose pub- 


will be regarded as a strong, 











lic career was untarnished from its humble begin- 
ning to its shining close. Our country has been 
fortunate in many such, and although the name of 
Chase was not one to conjure with in his life-time, 
it must always be pronounced with profound re- 
spect and gratitude. 

The decision of the Pennsylvania Common Pleas 
in Berridge v. Glassey, which was reported in full 
in 32 ALBANy Law Journat, and the soundness of 
which we doubted, has been overruled by the Su- 
preme Court. The decision below was that in a 
lease to A., her heirs and assigns, of ground on 
which her devisor has erected buildings by mistake, 
describing the ground and reciting its location, for 
the term of five years, and reserving an annual rent 
to the lessor, his heirs and assigns, the words ‘*‘ for 
* were repugnant to the fee 
conveyed by the premises, and must be rejected in 

g the deed, and the lessee took a fee sub- 
ject to a perpetual ground rent. The court, by 
Trunkey, J., said: ‘‘It is plain that the grant is for 
a term of years. That the thing granted is de- 
scribed between the word ‘assigns’ and the phrase 
limiting the term of the grant is immaterial; the 
sense is the same as if the limiting words immedi- 
ately followed the word ‘assigns,’ and preceded the 
words descriptive of the thing granted. There is 
no distinct part of the deed defining the estate; 
this is done in the premises by the settled rule al- 
ready noted —a grant to a man and his heirs for a 
term of years, reserving rent, is a lease for the 
term. The intention of the parties is to be ascer- 
tained from the entire instrument, not from particu- 
lar words or phrases without reference to the con- 
text; and the instrument shall operate according to 
the intention, unless it be contrary to law. Where 
g is doubtful the circumstances at the 
making of the instrument, and the subsequent acts 
of the parties, are to be considered’ in determining 
the sense of the An estate in fee simple 
cannot be vested in aman without the word ‘ heirs,’ 
but that word is often used in mere executory con- 
tracts for the sale of land, and in leases for a defi- 
nite period of time. It is of no consequence what 
word is uscd to pass the estate, as if it be ‘lease’ 
the context will show whether it is used to vest an 
estate for years, or for life, or in fee simple.” This 
view is more consonant with reason than the tech- 
nical and artificial construction of the Common 
Pleas. 


the term of five years 


construing 


5D 


the meanin 


words. 


NOTES OF CASES. 

TWO recent cases concerning marriage will inter- 

est the wives of our lawyers. In McKean v- 
McKean, New Jersey Court of Chancery, Septem- 
ber 25, 1886, it was held that a husband who de- 
serts his wife, makes foul charges against her, and 
by lying procures her engagement ring, and never 
returns it, will not be believed when he says he 
wishes to live with her as her husband, and the 
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Vy. C., said: ‘* Mrs. M. filed her petition for divorce 
upon the ground of desertion. The period of con- 
jugal felicity which these parties enjoyed was meas- 
ured by afew months, Mr. M. then left for Vir- 
ginia, his wife and child remaining in New Jersey. 
He sent her a few dollars on three or four occasions; 
in all, less than fifty. He then went to Baltimore, 
and after being there awhile he wrote Mrs. M. to 
come to him, and sent her money for that purpose. 
They remained in Baltimore a short time, when she 
returned to her parents in New Jersey. To this pe- 
riod there is some uncertainty as to the true rela- 
tions between them, except as to the charge by the 
wife that Mr. M. frequently accused her of infi- 
delity. But after her return to her parents he 
called on her, and had a private interview with her. 
This was in November, 1882. During this inter- 
yiew he asked her for her engagement ring, and 
promised her upon his honor to return it to her. 
He did not return it. He left her then, and took 
the ring with him. He says that he told her she 
could have it again if she would live with him. 
She says that he took and kept it without any quali- 
fication whatever. In my judgment this act of the 
husband in taking this ring and carrying it away, 
without any subsequent efforts at reconciliation, is 
most ample proof of a determination to separate 
himself from his wife and to desert her, unless it is 
made to appear that she was first in fault, and had 
taken some step to sever the marital relation. I 
find no such fault in her conduct, although not in 
all respects of the highest rectitude. Why did the 
husband want a private interview? He asked her 
father for such interview. I conclude it was for 
the sole purpose of securing the engagement ring, 
and of thus proving to her the entire absence of all 
affection or regard. Now, in addition, see how 
this view is sustained by his previous conduct. He 
accused her repeatedly of infidelity without the 
slightest proof. He repeated this charge to is and 
her neighbors and friends. He wrote her a vile 
and most insulting letter, in which the charge was 
again made. But now he says he loves her, and is 
willing and anxious to live with her as his wife. 
This is profession, but I am satisfied without genu- 
ine repentance. He never has gone to his wife and 
offered to restore the engagement ring, nor has he 
ever withdrawn the foul charges made both to her 
face and her fmends, I need not go further.” 
What bothers us is to conjecture why, if he wanted 
to prove that she had forfeited his love, he did not 
get her wedding ring. Perhaps because the engage- 
ment ring was the more valuable. Let this be a les- 
son to wives who do not want a divorce, to stick to 
their rings. 


In Vincent v. Vincent, 55 L. T. Rep. (N. 8.) 181, 
it was held that the memorandum of an agreement 
made in consideration of marriage must show in 
fact, or by inference, that the marriage is the con- 
sideration, and it is not sufficient to show by parol 
evidence that a marriage was in fact in contempla- 


wife’s prayer for a divorce will be granted. Bird, 





tion between the parties. The plaintiff, by her 


statement of claim, alleged that previously to, and 
in contemplation of their marriage, Patrick Vincent 
contracted with and represented to her that he 
would devise by will, or otherwise settle after his 
death, the said eight cottages upon the plaintiff in 
fee simple, and that a memorandum in writing of 
such contract or representation was contained in a 
letter dated the 29th of July,1880, signed by him 
and sent to the plaintiff, the material part of which 
letter was as follows: ‘‘And now, my dearest Liz- 
zie, as life is very uncertain at my time of life, and 
as you are of all the world the person I love best, I 
hereby will and bequeath to you after my death the 
eight cottages in Peckham’s Walk, occupied by 
Chas. Warren and Ed. Neath and others, You will 
keep this letter as a proof of my intention, in case 
of any sudden change occurring to me rendering 
me incapable of, or not in a state of mind fit for 
the performance of so important a document, and 
making null and void any former will and bequest 
I may have made previously. Iam doing this, my 
dearest, as a temporary provision for you in case of 
any emergency.” The letter concluded: ‘I am 
your future husband in its most holy sense, Patrick 
Vincent.” The plaintiff alleged that in reliance 
upon such contract or representation the marriage 
took place. Patrick Vincent died, leaving a will 
whereof the defendants were executors and trus- 
tees, but the will did not leave the eight cottages 
to the plaintiff, and the plaintiff brought this ac- 
tion. Stirling, J., said: ‘*It 1s clear on the face of 
the letter that it was written in the expectation 
that at no distant time a marriage would be solem- 
nized. Then I come to consider, does 1t in other 
respects satisfy the requirements of a memoran- 
dum? Imust construe itas the court would con- 
strue any other written instrument. I cannot find 
that it satisfies the requirements of a memorandum, 
either as to consideration or promise, As to the 
consideration, if 1s not expressed to be the mar- 
riage. The consideration expressed is uncertainty 
of life and affection for the plaintiff. As to prom- 
ise, the language is not that of agreement but of 
present testamentary disposition. If Mr. Vincent 
had died the next Gay, tne letter, if witnessed by 
two witnesses, might have taken effect as a testa- 
mentary disposition. The writer was aware that 
the letter was not a formal will, and therefore says, 
‘you will keep this letter as a proof of my inten- 
tion.” He states that he is doing this as a tempo- 
rary provision for his intended wife in case of any 
emergency — that is, in case of some sudden change 
rendering him incapab'e of executing a will. Tam 
of opinion that the letter is not a memorandum of 
an agreement made in consideration of marriage. 
I am not satisfied that the parties were intending to 
enter into a binding agreement. The action must 
be dismissed.” 


In Strike v. Collins, Q. B. Div., 54 L. T. Rep. 
(N. 8.) 152, it was held that a by-law made under 
a local act for regulating markets is not unreason- 
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able, or in restraint of trade by reason of its setting 
apart a part of a market for sale by wholesale only, 
and providing a penalty for selling by retail in that 
part. Mathew, J.: ‘‘In this case I am of opinion 
that the justices were wrong in coming to the con- 
clusion that the council had no power to make this 
by-law. It was framed under an act of Parliament 
enabling the council to find, provide and appropri- 
ate proper and convenient places within the borough 
for holding and keeping public fairs and markets 
for the sale of horses, sheep, swine or other live cat- 
tle, corn or other grain, fish, butcher’s meat, poul- 
try, milk, butter, eggs, vegetables and other viands 
and provisions, goods, wares and merchandises. 
Under these powers the council clearly had a right 
to say in what part of the space found and pro- 
vided for holding markets one commodity should 
be sold, and in what part other trades should be 
carried on. They have clearly, in that way, power 
to regulate the trades to be carried on, and to frame 
rules of this character. So far as this I do not un- 
derstand that the question is disputed as to the lo- 
calities in which particular articles are to be sold. 
But it is said that the council had no power to go 
further and set apart different places for sale by 
wholesale and sale by retail. Now, it seems to me, 
that nothing could be more embarrassing to whole- 
sale salesmen than to have retail sellers endeavor- 
ing to carry on their business alongside them at the 
same time. It seems to me therefore that this regu- 
lation is calculated to further the object to secure 
which these powers were given tothe council. But 
a second point is also taken. It is said that the 
word ‘market’ has a technical meaning, and that 
wherever a market is provided and set apart by 
these by-laws, there a market in the technical sense 
of the word is established, and persons have by 
consequence aright of selling either wholesale or 
retail, as they choose. I think that the whole of 
the rules must be construed together. Clearly it 
was not the intention of the council in framing 
them to create, in the first place, a market in the 
full sense of the word, and then afterward to stul- 
tify themselves by derogating from the original 
grant. I do not think therefore that the word 
‘market’ is used anywhere in these by-laws ina 
technical sense.” Smith, J., said: ‘‘I think that it 
is most reasonable that there should be a regula- 
tion providing that cattle shall be dealt with in one 
part and sheep in another, or that vegetables shall 
be sold by wholesale in one part and by retail in an- 
other. To my mind it would be most inconvenient 
for the public to have the wholesale and retail trad- 
ers mixed, and I think, that as it is more conveni- 
ent to sever the two trades, the by-law is not in re- 
straint of the business of the market. But then it 
is said that the law knows no distinction between 
sale by wholesale and by retail. No authority has 
however been cited to lead me to that conclusion, 
and I do not think that any tribunal would have 
any difficulty in determining, in any particular in- 
stance, whether a man was selling by wholesale or 
by retail.” 





In Dickson v. Great Northern R. Co., Q. B. Div. 55 
L. T. Rep. (N. 8.) 184, it was held that on a ticket 
for the conveyance of a dog from London to New- 
castle, the condition ‘‘notice is hereby given that 
the company are not, and will not be common car- 
riers of dogs, nor will they receive dogs for convey- 
ance except on the terms that they shall not be re- 
sponsible for any amount of damages for the loss 
thereof, or for injury thereto, beyond the sum of 2. 
unless a higher value be declared at the time of de- 
livery to the company, and a percentage of five per 
cent be paid upon the excess of value beyond the 
22. so declared,” is a just and reasonable condition 
within the meaning of the seventh section of the 
Railway and Canal Traflic Act of 1854. Mathew, 
J., said: ‘‘The argument in support of the view 
taken by him is that the company are common car- 
riers of dogs as of goods, and that the particular 
contract made with the plaintiff is ultra vires, it be- 
ing impossible for the company to exonerate them- 
selves from the liability imposed upon them as 
common carriers, and also that the conditions of 
the contract are unreasonable. I am clearly of 
opinion there is no evidence that the company are 
common carriers of dogs, and I am equally clearly 
of opinion that there is nothing in any act of Par- 
liament imposing upon the company the duty of 
carrying dogs ascommon carriers. * * * Apart 
from the statute could any thing be more reasona- 
ble than for the company to say that they will be 
liable up to a certain limit, but beyond that 
the sender may either be his own insurer or pay 
them a rate for insuring the animal? The great 
majority of dogs are not worth more than 27. What 
can be more reasonable than to say to the owner 
that if the dog is worth more he must either send 
him at his own risk or pay an insurance rate?” 
The dog in this case was a greyhound bitch, named 
Dutchoven, worth £60, entered to compete for a 
cup of the value of £1,000. The porter ran the 
wheel of a loaded barrow over her tail, seriously 
injuring and permanently twisting it, whereby she 
was completely incapacitated from running in 
matches, and seriously depreciated for coursing 
purposes. This is a mystery to us, but we suppose 
the dog was unable to run straight after her tail 
was twisted. 

eee Cees 
EQUITY OF PARTNERSHIP CREDITORS. 
5. 

oo fact that the law recognizes the right of firm 

creditors to be first paid out of firm property in 
preference to the individual creditors of the members 
of the partnership is undisputed. Unfortunately the 
principle upon which this eminently just and reason- 
able rule is founded has not been agreed upon by the 
courts of the different States. This want of harmony 
regarding a branch of jurisprudence ofsuch daily and 
universal importance is to be deplored, and has already 
borne its natural fruit of conflicting decisions. Some 
eminent jurists have advanced the idea that partner- 
ship creditors have no inherent right to priority, but 
that every partner has a right to insist that the firm 
debts shall be first paid out of firm property, and 
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“that the equities of the creditors can only be worked 
out through the equities of the partners,’ and this 
doctrine is supported by nearly all the cases. Gibson, 
C. J., in Dowes v. Stauffer, 1 Penn. R. (P. & R.) 198; 
Coover’s Appeal, 29 Penn. St. 9; Shackelford v. Shack- 
elford, 32 Gratt. (Va.) 481; Case v. Bauregard, 99 U. S. 
119; 8. C., 101 id. 688; Fitzpatrick v. Flannagan, 106 id. 
648; McNutt v. Strayhour, 39 Penn. 8t. 269; Mills v. 
Conkling, 26 Towa, 422; Poole v. Scully, 66 id. 502; Rice 
v. Barnard, 20 Vt. 479; Freeman v. Stewart, 41 Miss. 
139; Sigler v. Knox Co. Bank, 8 Ohio St. 511; Day vy. 
Wetherby, 29 Wis. 363; Fain v. Jones, 3 Head, 308; 
City of Maquoketa v. Willey, 35 Iowa, 323; George 
v. Wamsley, 20 N. W. Rep. 1. 

On the other hand there are jurists equally eminent, 
and afew authorities entitled to as much respect, 
which declare that the equity of the creditors is su- 
perior to and independent of the equity of the part- 
ners, and cannot be destroyed by any act of the part- 
ners which works a destruction of their equities. 3 
Kent Com. 64; Menagh v. Whitwell, 52 N. Y. 146, 164; 
Phelps v. McKneely, 66 Mo. 554; Tenny v. Johnson, 43 
N. H. 144. 

All the authorities agree that a conveyance by one 
of two partners to his copartner, who continues the 
business, if made in good faith, and not in fact at the 
time it is made a fraud upon partnership creditors, 
absolutely destroys their right to priority of payment. 
The cases will be referred to hereafter. This doctrine 
is supported by different arguments. Those who con- 
sider the equities of the creditors as merely derivative 
assert that by the transfer the partner who sells has 
lost his lien on the firm property for the payment of 
firm debts, and that therefore the lien of the creditors 
which exists only through the lienof the partners is 
gone. Those who accord to the firm creditors an 
original, inherent equity declare that the firm by the 
joint act of allitsmembers (the selling and the pur- 
chasing partners), has sold the property, and that con- 
sequently the creditor’s lien is gone, because it is uni- 
versally conceded that a fair sale of partnership prop- 
erty by the joint act of all the partners passes an ab- 
solute, unincumbered title to the purchaser. 

The doctrine that the equities of the creditors are 
derivativeand dependent commends itself as being 
the more reasonable, and it is difficult to see how 
those cases which hold that a conveyance by oneof 
two partners to his copartners works a destruction 
of tne creditor's priority can be sustained upon any 
other theory; for it is not true that the sale by one 
partner to the other of his interest in the firm is a sale 
of the joint property of the partners by their joint 
act. It is not asale by joint act because both do not 
sell. The interest of one does not pass from him. And 
moreover it isnot a sale of the firm property, but 
merely of the selling partner’s interest in the firm 
property ; and thatinterest it is conceded by all the 
authorities is the shareof the partner after all firm 
debts are paid. Eliminate the doctrine of derivative 
equities from the case, and what is then to justify the 
rule that a sale byone partner to the other operates 
to defeat the firm creditors’ superior equity? It is 
said that such a transfer vests the whole legal title to 
the property in the purchasing partner, and that 
therefore he may dispose of it to pay his individual 
debts. But how does such transfer vest the whole 
legal title in the purchasing partner? He holds his 
own interest by his original title. What does he buy 
from his associate? Not one-half of the firm property 
but his interest in that one-half. That interest is 
what is left after discharging all obligations of the 
firm. If firm debts are not to be first paid, then the 
purchaser gets more than he buys. He pays for an 
interest in property incumbered by the equitable lien 
of creditors, and he receives an unincumbered, abso- 








lute legal title to one-half of the firm property. There 
isno escape from this conclusion, if firm creditors 
have an independent equity, and yet the mere pur- 
chase by one of his copartner’s interest destroys their 
lien. If the equity is independent the partners can- 
not destroy it. It would exist against the property in 
the hands of any one who merely purchased the part- 
ner’s interest in itand not the property itself. It 
would therefore exist against the propertyin the 
hands of the copartner who makes such purchase. 
And yet the courts decide, and the current of author- 
ity is uniform, that the lien does not continue against 
the property in the hands of the purchasing partner a 
moment after the transfer is consummated. A doctrine 
which is at war with a rule so universally recognized 
cannot be sound. 

What is the nature of this equity of the partner,and 
how is it extinguished? Every partner’s interest in 
the firm assets is his share after the payment of part- 
nership debts. Now it is obvious that if the individ- 
ual debts of the different members of the firm could 
be paid out of the firm property equally with firm 
debts, the interest of a solvent member of a solvent 
firm might be totally destroyed by the seizure of the 
firm property by the insolvent partner's individual 
creditors. This would be an appropriation of the in- 
dividual property of the solvent partner (for his share 
of what is left after paying firm creditors is his in- 
dividual property) to satisfy the debts of the insolv- 
ent partner. It would be taking A.’s property to pay 
B.’s debts. Therefore to prevent this injustice, every 
partner has a lien on the firm property for the extin- 
guishment of firm claims, and for the payment to 
himself of his share of the balance. Coll. Part., § 109- 
But this is too elementary a doctrine to require the 
citation of authorities. 

This is called the partner’s equity, and it is only 
through this equity that firm creditors secure their 
priority. Now how can this equity of the partners be 
destroyed? Clearly by their own acts, there being no 
fraud in the transaction. What works an extinguish- 
ment? The voluntary relinguishment by all the part- 
ners of all interest in the firm property as firm prop- 
erty, conjoined with a cessation of their interest in the 
payment of firm creditors with the firm assets. The 
words italicized are inserted to qualify and restrict the 
otherwise too comprehensive import of the language 
used; because when one of two partners conveys his 
interest to the other, it has been repeatedly held that 
the equity of both partners and of the firm creditors 
is lost, and yet the other partner continues to own the 
firm property. His interest in it is not relinquished; 
but his interest in it as firm propertyis extinguished, 
because it has ceased to be firm property by the joint 
act of himself and the retiring partner. In addition 
it must appear that the partners have lost all interest 
in the extinguishment of firm obligations with firm 
assets. This is the case where one partner has sold 
out to the other. The purchasing partuer is still liable 
for the firm debts, and if he is solvent it isa matter 
of no interest to the selling partner whether firm debts 
are paid out of the firm assets or individual assets. 
Allowing individual creditors to share equally with 
firm creditors can never prejudice the latter, and in- 
jure the retiring partner when the other partner is 
solvent. It would seem that the insolvency of the 
purchasing partner ought to operate as a preservation 
of the retiring partner’s equity, as he isin such case 
interested in the continuance of the firm creditors’ 
priority, because otherwise the firm property may be 
so burdened by the individual debts of the purchasing 
partner in excess of his individual assets that firm 
creditors will not be paid in full, and the responsibil- 
ity for the deficiency fall upon the retiring partner. 
But it has been held that where such transfer has 
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been made in good faith,and without knowledge of 


the purchaser's insolvency on the part of either part- 
ner, his insolvency at the time of the transaction will 
not keep alive the firm creditor’s superior lien. This 
case will be more particularly referred to hereafter. 
The decision however is probably right on principle. 
The question of the relinquishment of the partner's 
equity is a question of intention. Where the retiring 
partner has no reason to believe that he has an inter- 
est in retiring that equity or lien, and no fraud is 
shown, and he does nothing to indicate an intention 
to retain his equity or lien, it may well be taken to be 
a presumption of law, which is conclusive that he in- 
tended to release such lien or equity, and the result is 
an extinguishment of it. Let us now consider the 
authorities in the light of these principles, As has 
been already stated there is perfect unanimity among 
the adjudications on the point that the sale by one or 
more partners without fraud to a copartner of all in- 
terest in the firm property operates eo instanti to re- 
lieve the firm assets from the firm creditors’ deriva- 
tive lien. The firm property at once becomes the in- 
dividual property of the partner who purchases it, and 
may be used by him to pay his individual debts in 
preference to the firm debts, and an individual cred- 
itor who levies upon it secures a lien on it superior to 
the claims of firm creditors. Dimon v. Hazzurd, 32N. 
Y. 65; Menagh v. Whitwell, 52 id. 146; Case v. Baure- 
gard, 99 U.S. 119; Bullitt v. Chartered Fund, ete., 26 
Penn. St. 108; Howe v. Lawrence, 9 Cush. 555; Robb v. 
Mudge, 14 Gray, 534; Allen v. Centre Valley Co., 21 
Conn. 130, 137; Coover’s Appeal,29 Penn. St. 9; Buker’s 
Appeal, 21 id. 76; Ex parte Ruffin, 6 Ves. 119; Smith v. 
Howard, 20 How. (U. 8.) 121; Sage v. Chollar, 21 Barb. 
596; Ex parte Fell, 10 Ves. 347; Stunton v. Westover, (N. 
Y. Ct. of App.) 2 Cent. Rep. 139, decided Jan. 19, 1886, 
and ‘to appear in 101 N. Y.; 8. C., 101 N. Y. 265; 
Goembel v. Arnett, 100 Ill. 34; Vesper v. Kramer, 
31 N. J. Eq. 420; Shackelford v. Shackelford, 32 Gratt. 
481; White v. Parish, 20 Tex. 688; Rogers y. Nichols, id. 
719; Hapgood v. Cornwell, 48 Ill. 64; West v. Chasten, 
12 Fla. 315; 11 id. 192; Jones v. Lusk, 2 Met. (Ky.) 356; 
Trentall v. Swartzell, 8 Ind. 443; Muzer v. Clark, 40 
Ala. 259; Maquoketa v. Willey, 35 lowa, 323; Griffith v. 
Buck, 13 Md. 102; Warren v. Farmer, 100 Ind. 593; 
Jones v. Fletcher, 42 Ark. 451; Contra, Jn re Walker, 6 
6 Up. Can. App, 169; Phelps v. McNeeley, 66 Mo. 554; 
Tenney v. Johnson, 43 N. H. 144. 

Ta Bullitt v Chartered Fund, etc., it appeared that 
Treadwell, a member of a firm consisting of two part- 
ners, sold out to Boswell, the other partner. Subse- 
quently Boswell made an assignment of all his prop- 
erty for the benefit of his individual creditors; and it 
was claimed that as to the assets of the firm which re- 
mained in specie, the assignment was void. But the 
court held that by the sale to Boswell the firm assets 
became individual property, which could be assigned 
by him for the payment of his ind‘vidual debts. 

The other authorities cited are to the same effect. 

Some of the cases hold that in case of bankruptcy or 
insolvency, or incase the assets are marshalled in 
equity, the individual creditors of the purchasing 
partner are not only entitled to share equally with 
partnership creditors in the firm property assigned by 
the retiring partner to the other; but that they are en- 
titled to priority of payment. 

In Robb v. Mudge, 14 Gray, 534, the court held that 
the firm property after such transfer could be ap- 
plied only in payment of the individual debts of the 
purchasing partner; that the joint debts could not be 
paid equally with them. 

In Ex parte Freeman, Buck. 471, the court decided 
the joint creditors could not prove their claims as 
against firm property which bad been heretofore as- 
signed by one of two partners to the other, until all 





individual debts had been paid. The case does not de- 


cide thateven after payment of the individual debts 
in full, the firm creditors could resort to the surplus, 
but no doubt on this point can be possibly enter- 
tained. The rule is as declared in Matter of Rieser, 19 
Hun, 202: ‘If partnership assets shall not suffice to 
pay partnership debts,resort may be had to any surplus 
of personal assets after paying personal debts and vice 
versa.” To same effect Ex parte Cooke, 2 P. Wm. 500. 
The facts were as follows: Henderson and Morley 
were partners; the firm was dissolved, Henderson 
buying the interest of Morley, and assuming the firm 
debts. The partners having subsequently become 
bankrupt, Sir John Leach ruled that firm creditors 
could not prove against the separate estate of Hender- 
son, a portion of which was the identical firm prop- 
erty which had been assigued to him and to which 
they had given credit. The court said: “It is not 
alleged that the joint creditors in any manner adopted 
Henderson as their separate debtor, and the question 
simply is whether the covenant of Henderson with 
Morley to pay the joint debts without any concur- 
rence on the part of the joint creditors before the 
bankruptcy does ipso facto in the case of bankruptcy 
convert these joint creditors into separate creditors of 
Henderson, either absolutely or at their option. It is 
admitted that if bankruptcy were out of the question 
the joint creditorcould not sustain an action at law 
against Henderson alone upon the same marked ef- 
fect of the covenant.’’ (The writer desires here and 
now to enter his dissent from the proposition em- 
bodied in the last sentence.) ‘‘ My first difficulty is to 
apprehend the distinction in this respect between 
bankruptcy and no bankruptcy. lcannot apprehend 
how the fact of bankruptcy makes a man my creditor 
who does not otherwise sustain that character. I have 
always considered it to be essential to proof that the 
bankrupt should be indebted to the party proving at 
and before the bankruptcy. The engagement of one 
partner with the other to pay the debts of the firm 
can, as to the creditors of the firm, be considered only 
asaproposal that he is willing to become their sole 
debtor. If they accede to this proposal before bank- 
ruptcy, then a contract to that effect is concluded, and 
under the bankruptcy they are his separate creditors. 
But their acceptance of him as their separate debtor 
after the bankruptcy comes too late, for he is then in- 
capable of contract. For these reasons I am of opin- 
ion that the petitioners cannot be considered as separ- 
ate creditors of Henderson.’”’ To the same effect is 
Ex parte Ruffin, 6 Ves. 119. The decision in this case 
is cited with emphatic approval in Menagh v. Whit- 
well,52 N. Y. 171, where the court say: ‘‘Ex parte 
Ruffin was the case of a dissolution of a partnership 
between two, one retiring and assigning the partner- 
ship property to the other, who continued the trade, 
and became bankrupt. I1t was decided and could not 
well have been decided otherwise, that by the disso- 
lution and transfer, the property became the individ- 
ual property of the bankrupt, and liable to his individ- 
ual debts in priority to the debts of the former part- 
nership. That the assent of the creditors before bank- 
ruptey is essential to the conversion of their claims 
into joint or separate claims. See Ex parte Williams, 
Buck. 13; Ex parte Fry,1 Glyn & J. 96. But slight 
evidence of assent is sufficient. Ex parte Williams; 
Ex parte Clowes, 2 Bro. 495; Call Part., § 920, p. 1454. 
Now if it be conceded that the mere promise by the 
purchasing partner made to the selling partner to be- 
come individually liable for the firm debts does not 
per se render him individually liable for them, and 
subject him to an individual action by the firm cred- 
itors, then the ruling in the above cases, that in the 
absence of any assent by the firm creditors to the 
arrangement they are not entitled to payment out of 





THE ALBANY LAW JOURNAL. 


347 











the firm assets transferred to the purchasing partner 
until his individual debts are paid in full, is sound on 
principle however unjust it may be in its practical ap- 
plication, for an abundance of cases hold that the 
separate creditor bas, in case of insolvency or bank- 
ruptcy, or when assets are marshalled in equity, the 
same priority over partnership creditors with respect 
to separate or individual property that firm creditors 
have over individual creditors with regard to firm 
property. Kirby v. Shoomaker, 3 Barb. Ch. 49; Wilder 
v. Keeler, 3 Paige, 167; Brock v. Bateman, 25 Ohio St. 
609; McCormack’s Appeal, 55 Penn. St. 252; Union 
Nat. Bank v. Bank of Commerce, 94 Ill. 271; Gillaspy 
v. Peck, 46 Iowa, 462; Irby v. Graham, 46 Miss. 427; 
Tillinghast v. Champlin, 4 R. I. 178, 190; Pennington v. 
Bell, 4 Lused, 20; Woddrop v. Price, 3 Dess. 207; 
Toombsv. Hill, 28 Ga. 871; Holland y. Fuller, 13 Ind. 
195; Matter of Risser, 19 Hun, 202; Davis v. Howell, 20 
Am. Law Reg. (N. 8.) 461 (N. J. Ch.); Mavill v. Neill, 
8 How. 414; Bowker vy. Smith, 41 N. H. 120; Miller v. 
Clarke, 37 Iowa, 825; Holton v. Holton, 40 N. H. 77. 
Numerous other cases might be cited, but these will 
suffice. There are however authorities which hold the 
contrary doctrine with reference to individual cred- 
itors holding that they are entitled to no priority of 
payment out of individual assets as ugainst partner- 
ship creditors. Wisham v. Lippincott, 1 Stock. (N. J.) 
353; Morris v. Morris, 4 Gratt. 293; Higgins v. Rector, 
47 Tex. 361; Camp v.Grant,21 Conn. 41, 60; Bardwell v. 
Perry, 19 Vt. 292; Cleghorn v. Ins. Bank of Columbus, 9 
Ga. 319; Emamel v. Bird, 19 Ala. 596. 

Of course the doctrine giving separate creditors 
priority does uot apply if a partnership creditor se- 
cures a legallien on the individual property. In this 
respect the rule differs from the rule regulating the 
priority of partnership creditors. Securing alegal lien 
on firm property will not conferupon the individual 
creditors any preference. The lien is simply upon the 
partuer’s interest in the firm assets after payment of 
firm debts. while the firm creditor who obtains a 
legal lien on individual property of one of the partners 
secures priority as against the separate creditors of 
that partner, even though he is insolvent. Davis v. 
Howell; Wisham v. Lippincott, 1 Stock. 353; Randolp 
v. Daly, 1. C. E. Green, 313; National Bank v. Sprague, 
5 id. 13; Howell v. Teel, 2 Stew. Eq. 490; Allen v. Wells, 
22 Pick. 450; Newman v. Bagley, 16 id. 570; Stevens v. 
Ferry, 113 Mass. 380. 

But see contra Jarvis v. Brooks, 23 N. H. 186; Crock- 
ete v. Crain, 33 id. 550. We come now to the consider- 
ation of the question whether the promise by one 
partner to his copartner to pay firm debts does not 
render the promising partner individually liable to 
firm creditors without any formal adoption on their 
part of such promise before suit brought. The author- 
ities seem to be clear to the effect that such promise 
creates a cause of action in favor of the creditor 
against the promisor, even thougi he is not a party to 
the agreement. Lawrence v. Fox, 20 N. Y. 268; Claflin 
v. Ostrom, 54 id. 581; Arnold v. Nichols, 64 id. 117. 
But see Merrill v. Green, 55 id. 270; Simson v. Brown, 
68 id. 355. There is ample consideration for the prom- 
ise running directly from the creditors themselves. 
Not only do they lose their equitable lien on the firm 
assets, but the retiring partner ceases to be liable to 
them as principal debtor from the moment that no- 
tice of the assumption of the firm debts is received by 
them, and thereafter he is liable only as surety with 
all the rights of a surety, and will be discharged by 
any act or omission on the part of the creditors which 
would release a surety. Smith v. Shelden, 35 Mich. 42; 
Millerd vy. Thorn, 56 N.Y. 402; Harris v. Lindsay, 4 
Wash. C. C. 271; Colgrove v. Tallman, 67 N. Y. 95. 

It is submitted that the creditors have a right to 
recover directly on the agreement of assumption 





under the authorities; and that they should be held 
to have this right because they are injured by the 
transaction, losing their equitable lien and the liabil- 
ity of one partner as principal debtor, and should 
therefore have the right to enforce this individual 
promise to pay firm debts as compensation for such 
injury; and further that the purchasing partner 
should be held liable individually, for the reason that 
in the forum of conscience he is the real and only 
debtor. But the consideration, which of all others is 
entitled to the most weight in the decision of this 
question,is the manifestly gross injustice which (when 
the firm is solvent and the purchasing partner insolv- 
ent) inevitably results from the doctrine that the as- 
sumption Goes not create an individual liability in 
favor of firm creditors. The inevitable consequence 
of that doctrine is not only to destroy the firm cred- 
itor’s lien, but in addition to confer upon the individ- 
ual creditors priority of payment out of the very 
property on which the firm creditors once held a para- 
mount equitable lien, and on the strength of which 
they may have given credit tothe firm. Itis no 
answer to theclaim that the assumption of the firm 
debts creates an individual liability which can be en- 
forced by firm creditors, that the joint liability of the 
partners stil] exists. It is not necessary that the third 
party to avail himself of a promise made for his bene- 
fit to another should surrender his claim against his 
original debtor. The liability of a grantee upon the 
assumption of a mortgage is not dependent upon the 
extinguishment of the grantor’s liability for the mort- 
gage debt. They are both liable. But this is too ob- 
vious to require argument, and it is well settled. Coll- 
yer says, that where a debtis converted from joint to 
several, or vice versa without extinguishment of the 
original debt, the creditor may elect whether he will 
prove it according to its old or new quality. Coll. 
Bart., 933, p. 1470, and cases cited. This election may 
be made after bankruptcy, and at any time until after 
a dividend is declared (§ 937, p. 1473) and cases cited. 
It is thus apparent that if the mere assumption creates 
an individual liability directly to the firm creditors, 
there can be no doubt as to their right to share equally 
with the individual creditors who were such origi- 
nally. That such an assumption does per se create an 
individual liability, and entitle the firm creditors to 
share equally with individual creditors in all property 
of the purchasing partner, whether acquired from the 
firm or not is well settled by the bankrupt courts in 
this country. Matter of Lloyd, 31 Alb. L. J. 298; mre 
Downing, 3N. B. R. 181,183; Inve Long, 9 id. 227; In 
re Rice, id 337; Jn re Collier, 12 id. 266. And in War- 
ren v. Farmer, 100 Ind. 593, the same doctrine is ex- 
pressly recognized and applied. ‘This case also enun- 
ciates the rulethat the transfer by one partner to the 
other of his interest in the firm property so effectually 
converts it into individual property, that in case of 
bankruptcy or of the marshalling of the assets in case 
of insolvency the individual creditors have a lien on 
old tirm assets superior to the claim of firm creditors, 
the partner not having assumed them. To same ef- 
fect is Weyer v. Thornburgh, 15 Ind. 124. But suppose 
the purchasing partner does not assume the payment 
ofthe partnership debts, can firm creditors share 
equally in such acase? The failure of the partner to 
agree to pay the partnership debts should not operate 
to the prejudice of the firm creditors, Their right to 
share ratably with individual creditors in such a case 
can be founded upon the well settled principle, that 
in equity partnership debts are several as well as joint. 
Hilliker v. Francis, 65 Mo. 604; Irby v. Graham, 46 
Miss. 427; Tillyan v. Laverty, 3 Fla. 72; Haralson v. 
Campbell, 63 Ala. 278; Freeman v. Stewart, 41 Miss. 188; 
Wisham v. Lippincott, 1 Stock. (N. J.) B54; Kent v. 
Wells, 21 Ark. 411; Silverman v. Chase, 90 Il. 37. 
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The law cannot be regarded as settled in this coun- 
try against the right of the firm creditors to share 
equally with individual creditors to the extent of the 
old firm assets which remain in specie, but principle 
is certainly against it unless the doctrine can be sus- 
tained on this ground,that in equity partnership debts 
are several as well as joint. There is aclass of cases 
in which the firm creditors have been held to havea 
right to share equally with individual creditors, and 
that is where there are no firm assets and no solvent 
partner. Of course they are entitled to this equality 
of payment in such a case, even though there is no in- 
dividual or separate liability whatever, and the debts 
are purely and simply joint obligations of the firm. 
Brock v. Bateman, 25 Ohio St. 609; Smith v. Mallory, 
24 Ala. 628; Higgins v. Rector, 47 Tex. 361; In re Me- 
Ewen,6 Bis. 294; In re Knight, 2 id. 518; Daniel v. 
Townsend, 21 Ga. 155: Pohlman v. Graves, 26 Ill. 405; 
In re Downing, 2 Dill. 126; Ex parte Sadler, 15 Ves. 52; 
Coll. Part., §924. This exception to the rule is re- 
pudiated in Indiana. Warren v. Farmer, 100 Ind. 
593. 

But where there is a solvent partner, but he is dead, 
the firm creditors can take their proportionate share 
with individual creditors. Coll. Part., § 924; Ex parte 
Bauerman, 3 Deac. 476. 

The fact that the purchasing partner is insolvent 
will not as a matter of law render fraudulent and 
void the purchase or preserve the equitable lien of the 
firm creditors, although the effect of the transaction is 
to transfer their claims from a solvent to an insolvent 
estate. Of course they will suffer no injury from the 
insolvency of the purchasing partner, unless his indi- 
vidual property and the firm assets which he buys 
are less than his total indebtedness individually and 
as partner. But this was the case in Stanton v. West- 
over (N. Y. Ct. of App., Jan. 19, 1886), 2Cent. Rep. 189. 
W. G. & O. M. Westover were partners. W.G. sold 
out to O. M., each assuming half of the debts. Atthe 
time of the transfer O. M. was wholly insolvent as an 
individual, the firm being solvent; and his liabilities as 
an invividual and asa member of the firm exceeded 
all of his assets individually and as a member of the 
firm, and yet the court held that there being no fraud, 
the transfer was valid and the firm creditors’ equit- 
able lien destroyed. The action was brought by the 
plaintiff as receiver in supplementary proceedings 
under a judgment against O. M. Westover on a part- 
nership debt to set aside a certain transfer assignment 
and mortgage, so far as they affected the firm property 
sold to O. M. Westover by W. G., and which remained 
in specie, the transfer, assigument and mortgage, all 
giving the individual creditors of O. M. Westover 
preference. The court said: ‘‘The judgment in this 
action is fully sustained by the case of Dimon v. Haz- 
ard, 32 N. Y.65. It was there held that where one of 
two partners retires from business, relinquishing to 
the other all his interest in the partnership property, 
the remaining partner acquires the same dominion as 
if it had ever been his own separate property; that the 
transfer being made in good faith, the title vests in 
the remaining partner as his own private estate, free 
from any lien or equity in favor of partnership cred- 
itors; and that such remaining partner may lawfully 
transfer such property in payment of his individual 
debts.” * * * By force of this arrangement neither 
party retained any equity against the other. By their 
joint consent the goods became the individual prop- 
erty of the remaining partuer, and the $900 in notes 
and accounts, the individual property of the retir- 
ing partner, and no partnership property remained. 
Each by the agreement of transfer substituted for the 
partner’s equity the personal contract of the other to 
pay, and had left only the right to enforce the con- 
tract against the individual contracting. The prop- 





erty of O. M. Westover thus lost its character of part- 
nership property, and became the separate property of 
the individual. To same effect is Sigler v. Bank, 8 
Ohio St. 511. But see Phelps v. McNeely, 66 Mo. 554. 
The court expressly declared that fraud would pre- 
vent the destruction of the firm creditor’s equity. This 
was held in Calkin v. Conner, 18 N. Y. Week. Dig. 24, 
and in this case the court decided that the transaction 
would be fraudulent if made forthe purpose of en- 
abling the insolvent partner to pay his individual 
debts out of the firm assets;and in Stanton v. West- 
over the court intimated that the mere fact of the 
purchasing partner’s insolvency if known to him, and 
the other partner, would be conclusive evidence of 
fraud, unless there was evidence of good faith. ‘* The 
insolvency of the purchasing partner, if known to him 
and to the seller, might very well be strong evidence 
of an intent to defraud the partnership creditors and 
become conclusive upon that question if there was no 
explanation.”’ Thedecision of the Court of Appeals 
in this case overrules a dictum of the same court in 
Menagh v. Whitwell, 52 N. Y.146. Rapallo, J., says 
in that case,at page 161: ‘‘ The case differs materially 
from a sale by aretiring partner to his copartner who 
is personally liable for the debts directly to the cred- 
itors; but even such a sale is valid only when there is 
no insolvency at the time. To sell toan insolvent 
partner would bea clear fraud.”’ 

In Hapgood vy. Cornwell, 48 Ill. 64, the court held 
that the transfer was uot fraudulent and void, though 
made for the express purpose of enabling the partner 
to pay his individual debts with the firm property. All 
the cases agree that in the absence of fraud the trans- 
fer is valid and effectual to destroy the lien of the 
firm creditors. Kimball v. Thompson, 18 Met. 283; 
Flack vy. Chavron, 29 Md. 311; Jones v. Fletcher, 42 
Ark. 451. 

This case of Menagh v. Whitwell is the case in 
which the court , or rather one of the court expressed 
a preference for the doctrine that the equity of part- 
nership creditors is independent. Stunton v. West- 
over overthrows this dictum for the reason that that 
case cannot be sustained upon any other theory than 
that the firm creditors are dependent for their lien 
upon the equity of the partners. If their lien were 
independent, then a transaction which destroyed that 
lien and their right to collect their claims in full and 
turned them over to an insolvent estate, would be 
clearly fraudulent; and the decision in Stanton v. 
Westover could not be sustained. But when this case 
is considered in the light of the principle that the 
creditor's equity is a derivative equity, it becomes at 
once a sound and logical decision. Ex parte Snow, 1 
C. B.511, is in harmony with this decision. In this 
case the remaining partner was declared a bankrupt 
in a single week after the dissolution, and must have 
been insolvent at the time the transfer was made; but 
the court decided that asthe transaction was bona 
fide the lien of the partnership creditors was gone. 
See also Coll. Part., $916. The fact of the insolvency 
of the firm does uot affect the question. The transfer 
may be valid and effectual to destroy the firm cred- 
itor’s lien nevertheless. Coll. Part., § 916. Collyer 
says: ‘The effect of conversion of joint into separate 
estate will not be altered by the circumstance, that at 
the time it took place the partners knew that the firm 
was insolvent, for as we have already seen a conver- 
sion undersuch circumstances is not necessarily a 
fraud upon creditors.’’ When the retiring partner 
simply sells his interest and takes the promise of the 
purchasing partner to pay the firm debts, his lien or 
equity is forever gone. Hupgood v. Cormeell, 48 Tl. 





64; Vesper v. Kramer. 31 N. J. Eq. 420; Smith v. Ed- 
wards, 7 Humph. 106; Griffith v. Buck, 13 Md. 102: 
Goembell v. Arnett, 100 Ill. 34; Croone v. Bivens, 2 
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Head, 339; Andrews v. Mann, 31 Miss. 322; Maquoketa 
yv. Willey, 35 lowa, 323; Parker v. Merritt, 105 Ill. 293. 
And of course he cannot by action compel payment of 
firm debts out of old firm assets. Andrews v. Mann, 
81 Miss. 322; Parker v. Merritt, 105 Ill. 293; Croone v. 
Bivens, 2 Head, 339; Smith v. Edwards, 7 Humph. 106. 
But it has been held that the contract of sale from one 
of two partners to another may be of sucha nature 
that the retiring partner's lien om the firm assets for 
the payment of firm debts is preserved. Buck Stove 
Co. v. Johnson, 7 Lea, 282; Shackelford v. Shackelford, 
52 Gratt. 481; Purker v. Merritt, 105 Ill. 298; Rogers v. 
Nichols, 20 Tex. 719. It istrue thatin this case a firm 
creditor was not insisting upon the lien. The retiring 
partner himself asked, in an action brought to con- 
strue the will of the purchasing partner, who had died 
since the transfer, that the old partnership assets in 
the hands of the administrator be applied to the pay- 
ment of partnership debts. The relief prayed for was 
granted, and a receiver was appointed to take posses- 
sion of such assets in the hands of the administrator 
and pay thereout the firm creditors. While a part- 
nership creditor was not insisting on the equity, yet 
the case decides that he might have enforced his equit- 
able lien, because it decided that the retiring partner’s 
equity still subsisted, and the creditor’s equity exists 
as long as the partner’s equity continues and fails only 
when that has been surrendered or destroyed. That 
the lien of firm creditors is preserved in such a case 
where the partner reserves his lien has been expressly 
decided. Buck Stove Co. v. Johnson, 7 Lea, 282. 

In Parker v. Merritt and Rogers v. Nichols, the re- 
tiring partner and not a firm creditor was insisting on 
the lien, and in each case, as in Shackelford v. Shackel- 
ford, the court held that he had preserved his lien 
when he sold to his copartuer. 

Guy C. H. Cor iss. 

POUGHKEEPSIE, N. Y. 


a 


OF LIMITATIONS — POSSESSION 
MORTGAGEE. 


STATUTE LY 





NEW JERSEY COURT OF CHANCERY. 
MAY TERM, 1886. 
CHAPIN V. WRIGHT.* 

Twenty year’s possession of the premises by, a mortgagee, 
under his mortgage, pursuant to the eighteenth sec- 
tion of the statute of limitations, bars the mortgagor's 
equity of redemption, and the extinguishment of the 
mortgagor’s equity effected by this statute, unlike the ex 
tinguishment effected by mere judicial action, is not sub- 
ject to be waived by an incautious admission of the mort- 
gagee. 


N motion to strike out part of the defendant’s an- 
swer, heard on notice given pursuant to No. 215 of 
the rules. 


Benjamin A. Vail, for motion. 
Alan AA. Strong, for defendants. 


VAN Fieet, V.C. The complainant brings this suit 
to quiet her title to certain land. Her bill was filed 
under the act of 1870. Rev., p. 1189. Instead of simply 
alleging that she is in peaceable possession of the land 
in question, as owner, she has given a full history of 
her title. It originates, as her bill states, in a mort- 
gage made on the 2ist day of June, 1830, by Lewis 
Wright and wife to Timothy Herbert, to secure the 
payment of $165 on the 21st day of June, 1851. The 
mortgage conveyed the fee. The mortgagee took pos- 
session of the mortgaged premises, under his mort- 





*S.C., 41 N. J. Eq. 438. 





gage, on the 30th day of April, 1836, and he and hissuc- 
cessors in the title have continued in possession ever 
since. Lewis Wright,the mortgagor,died intestate about 
forty years ago. His heirs-at-law are the defendants to 
this suit. Four of them have appeared and answered, 
insisting that the land is stillsubject to their equity of 
redemption. Their claim in this regard rests upon the 
following facts: The complainant, on the 3lst of 
October, 1885, made a contract to sell and convey the 
land, which contract required her, for the purpose of 
perfecting her title, to bringa suit, and obtain a de- 
cree of strict foreclosure against the heirs-at-law of 
the mortgagor; such suit was subsequently brought, 
but was afterward, on the 17th of March, 1886, and 
after the defendants had appeared to it, dismissed on 
the complainant’s own motion. The defendants insist 
that the institution of the suit to foreclose, taken in 
connection with the agreement making it the duty of 
the complainant to bring such suit, constituted such 
an admission of their right of redemption as amounted 
to a conclusive waiver of any bar to such right which 
previously existed. 

The complainant moves to strike out that part of the 
answer which asserts that the defendants still have a 
right toredeem, on the ground that the matters there 
alleged are impertinent, and constitute no defense. 
On the admitted facts of the case, it is clear that the 
title which the complainant now holds was at one 
time subject to an equity of redemption, and it is 
equally certain that this equity was subsequently 
barred by lapse of time. The defendants admit that 
the person holding the mortgage executed in 1830 took 
possession under his mortgage of the land in question 
in 1836, and that he and those who succeeded to his 
rights have continued in the uninterrupted possession 
of the land from that time up to October, 1885, a pe- 
riod of over forty-nine years, and that during the 
whole of this long period neither the mortgagor, nor 
those standing in his rights, either exercised, or at- 
tempted to exercise, their right of redemption. They 
also admit that neither the mortgagee, nor those 
standing in his rights did, at any time during the 
same period, do or say uny thing which either directly 
or indirectly admitted or recognized that. the land was 
subject toan equity of redemption. These admis- 
sions render it perfectly clear that for a period of over 
twenty-nine years prior tothe 3lst of October, 1885, 
the equity which the defendants now claim stood 
wholly barred and extinguished; for it is a principle 
of equity jurisprudence, authoritatively settled and 
universally recognized, that the laches and non-claim 
of the rightful owner of an equitable estate, who is 
under no disability, and in a case free from fraud, for 
a period of twenty years, will where the person in 
possession has held adversely to such owner, without 
in any way recognizing bis right, constitute a conclu- 
sive bar to all right to equitable relief. In support of 
a principle so generally recognized, only a leading case 
or two need to be cited. Cholmondely v. Clinton, 2 Jac. 
& Walk. 1; S. C., on appeal, id. 189; LIlmendorf v. 
Taylor, 10 Wheat. 152. 

This principle applies in all its force to the equity of 
redemption of a mortgagor. Twenty years’ possession 
by a mortgagee of the mortgaged premises, under his 
mortgage, without accounting to the mortgagor for 
rents or profits, or otherwise recognizing his mortgage 
asa subsisting lien. will,where the mortgagor is under 
no disability, bar his equity of redemption. Demarest 
v. Wynkoop, 3 Johns. Ch. 129; 2 Jones Mortg., § 1144; 
Ang. Lim., § 456. 

Although there are but few statutes limiting the 
time within which equitable remedies must be en- 
forced, yet courts of equity have from the earliest times 
given effect toa lapse of time as a bar to the remedies 
which they administer, and they as a general rule 
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measure the period of laches or non-claim which will 
be sufficient to baran equitable action by the period 
fixed by the statute of limitations for the extinguish- 
ment ofa similar right of action of law. And as 
twenty years’ adverse possession will bar a right of 
entry or an action of ejectment, courts of equity have, 
in analogy to the statute of limitations, adopted that 
as the period which shall be sufficient to bar an equity 
of redemption. This rule however isa mere judicial 
regulation—it is founded on the maxim, interest rei- 
pudlicee ut sit finis litiwm—and like other judicial rules 
is subject to change by the power which created it 
whenever that course may seem necessary for the fur- 
therance of justice. The courts have accordingly an- 
nexed to this rule the following important qualifica- 
tion: if a mortgage in possession shall, after the equity 
of the mortgagor has become barred by lapse of time, 
admit either by word or act that his mortgage is still 
a subsisting lien, the bar previously existing will be 
considered to have been waived, and the equity of the 
mortgagor revived. 2 Jones Mortg.,§ 1163. And an 
admission having this effect will be considered to have 
been made if the mortgagee institutes proceedings 
either by suit or otherwise, to foreclose his mortgage, 
the reason assigned being that such act is entirely in- 
consistent with any pretension on his part that his 
possession had ripened into a title. 2 Jones Mortg., 
$1170; Ang. Lim., § 458; Calkins v. Isbell, 20 N. Y. 147. 
And it has also been held that an admission entitled 
to like effect may be made by the mortgagee offering 
to purchase the mortgagor’s equity of redemption. 
Ang. Lim., § 458. 

Applying the rule as thus qualified to the case in 
hand, it would seem to be clear that the defendants 
are entitled to the protection they ask, unless the 
sufficiency of their defense is to be judged by some 
otherrule, or the tria] of the equity which they claim 
will necessarily involve the investigation of transac- 
tions occurring so long ago that it will be impossible 
for the court, in consequence either of the loss or evi- 
dence, or of the very imperfect and indeterminate 
character of that to which resort must be had, to as- 
certain the truth concerning them with that degree of 
certainty which will enable it to do at least approxi- 
mate justice. The latter alternative need not how- 
ever be discussed, forin my judgment the question 
whether or not the defendants are entitled to the 
equity which they claim must be decided in conform- 
ity to the plain direction of a positive law. The eight- 
eenth section of the statute of limitations declares: 
“That if a mortgagee, and those under him, be in pos- 
session of the lands, tenements and hereditaments 
contained in the mortgage, or any part thereof, for 
twenty years after default of payment by the mortga- 
gor, then the right or equity of redemption of the 
mortgagor therein shall be forever barred.” Rev., p. 
597. 

The regulation which this statute prescribes con- 
cerns a pure matter of equity. As between a mortga- 
gee and a mortgagor, the legal title to the mortgaged 
premises is in the mortgagee. Originally, it will be 
remembered, the most rigorous principles of the com- 
mon law respecting estates granted on condition were 
applied to mortgages, and that it was at one time 
the settled law of England that if a mortgagor did not 
pay the money secured by his mortgage on the very 
day appointed for its payment, the land, by the mere 
force of his default, became vested absolutely in the 
mortgagee freed from the condition, or in the words 
of the books, “ the land was taken to him forever, and 
so was dead tohim.”’ 2 Coke Litt., § 332, tit. ‘‘ Es- 
tates,” 205 a. 

Now however, according to the law of modern 
times, a mortgagor hasa right, after condition broken, 





and at any time before his equity is lost by laches, tu 
redeem the land which he has conveyed in pledge by 
payingthe mortgage debt. This right however is a 
pure equity, cognizable alone by courts of equity. A 
mortgagor can assert it1n no otner forum. The stat- 
ute then was manifestly designed to regulate and 
limit an equitable remedy, to fix the period within 
which a mortgagor must, after his mortgagee has taken 
possession of the mortgaged premises, exercise his 
equity of redemption, or lose it, and courts of equity 
are therefore as much bound to respect it and give ef- 
fect to it as they are to observe and enforce any other 
legislative mandate issued to them. There can be no 
doubt that this statute binds this court, and that this 
court must take it as it finds it, and give effect to it 
according to its plain words, adding nothing to it and 
taking nothing from it. 

The statute is an old one, having been passed in 1799, 
and stands to-day in the very words in which it was 
originally enacted. Patent Laws, 354. Its meaning is 
so plain that its construction has never, so far I can 
discover, been the subject of doubt or discussion. It 
says, as plainly as language can speak, that twenty 
years’ possession by a mortgagee, under his mortgage, 
after the mortgagor has made default, shall bar the 
mortgagor's equity of redemption, and that when his 
equity is once extinguished in this way, it shallremain 
extinguished forever. There is nothing in its words, 
and nothing in itsspirit or purpose, which will jus- 
tify even a suspicion that the Legislature which 
passed it intended that the bar which it created should, 
after it becomes complete—after the mortgagee’s legal 
estate becomes perfect by being freed from the mort- 
gagor’s equity—still be subject to be waived, at least 
by any thing which the mortgagee may happen to do 
with intent to strengthen his title; on the contrary, I 
think it is evident that what was meant was that when 
the mortgagor's equity was once extinguished it should 
remain absolutely blotted out forever. This, I think, 
was Chancellor Williamson's construction of it. He 
said, in Bates v. Conrow, 3 Stock. 137, that twenty 
years’ possession by a mortgagee, under his mortgage, 
by force of this statute, bars the mortgagor’s equity of 
redemption, and he gave effect to his bar in that case, 
regardless of the fact that an application had been 
made to the mortgagor, after the mortgagee had been 
in possession for over twenty years, to convey his in- 
terest in the mortgaged premises to the mortgagee, to 
save the mortgagee the expense of asuit to foreclose 
his mortgage. 

But whether my interpretation of this case is cor- 
rect or not, one thing is certain, the law under con- 
sideration is astatute of repose, enacted in the interest 
of peace, and to promote the security and stability of 
titles to land by preventing litigation respecting stale 
claims. This being its obvious design, it would, in my 
judgment, be a direct violation of its most conspicu- 
ous purpose, to declare that a mortgagor might not 
only lie by for twenty years after his mortgagee had 
taken possession of the mortgaged premises, and neg- 
lect for that period to assert his rights, but that he 
could also remain inactive for an additional period of 
twenty-nine years, and still be able incase his mort- 
gagee should subsequently, by an incautious word or 
act, seem to admit that the mortgage was still a sub- 
sisting lien, to successfully assert the equity which the 
statute plainly intended on the lapse of twenty years 
to utterly obliterate and destroy. 

It may be proper to say a word respecting the posi- 
tion which the parties to this litigation occupy toward 
each other. 

The defendants seek to interpose their lost equity 
against aright claimed by the complainant. There 
can be no dispute that it is a principle of equity juris- 
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prudence, of almost universal application, that he who 
asks equity must do equity; but this principle, in my 
judgment, has no application to this case, for by the 
peremptory mandate of this statute a mortgagor whose 
mortgagee has for twenty years been in possession of 
the mortgaged premises under his mortgage has no 
equity. Thelapse of that period of time, by force of 
the statute, extinguishes absolutely and forever all 
equitable right which he previausly possessed. The 
defendants therefore have no equity to urge against 
the complainant. 

The complainant’s motion must be granted with 
costs. 


Nortrse.—A mortgagee who enters into possession of 

the premises and holds uninterruptedly for twenty 
years without an admission in the meanwhile that his 
tenure is as mortgagee, may by analogy to the stat- 
ute of limitations, and in the absence of an express 
statute relating thereto, claim title, and the mortga- 
gor’sright to redeem is barred. Blake v. Foster, 2 B. 
& B. 387; Chapman v. Corpe, 41 L. T. (N. 8.) 22; Guth- 
rie v. Field, 21 Ark. 379; Gunn v. Brantley, 21 Ala 
633; Arrington v. Liscom, 34 Cal. 365; Taylor v. Me- 
Clain, 60 Cal. 651; 64 id. 513; Bunce v. Wolcolt, 2 Conn. 
27; Morgan v. Morgan, 10 Ga. 297; Hallesy v. Jackson, 
66 Ill. 139; Montgomery v. Chadwick, 7 Iowa, 114; 
Crawford v. Taylor, 42 id. 260; Robertsv. Littlefield, 
48 Me. 61; Hertle v. McDonald, 2Md. Ch. 128; 3 Md. 
366; Crook v. Glenn, 30 id. 55; Stevens v. Dedham 
Jnst., 129 Mass. 547; Reyno/ds v. Green, 10 Mich. 355; 
Hoffman v. Harrington, 38 id. 892; McNair v. Lot, 34 
Mo. 285; Tripe v. Marcy, 39 N. H. 439; Miner v. Beek- 
man, 50 N. Y. 337; Bailey v. Carter, 7 Ired. Eq. 282; 
Yarborough v. Newell, 10 Yerg. 376; Knowlton v. 
Walker, 13 Wis. 264; Ross v. Norrell, 1 Wash. (Va.)14; 
Hughes v. Edwards, 9 Wheat. 489; Fox v. Blossom, 17 
Blatch. 352; Amory v. Lawrence, 3 Cliff. 523; see Doe 
v. De Veber, 3 Allen (N. B.) 23; Miner v. Beekman, 14 
Abb. Pr. (N. 8.) 1; Hammonds v. Hopkins, 3 Yerg. 
525; Wood v. Jones, Meigs, 513; Anding v. Davis, 38 
Miss. 574. 

But the mortgagee’s acts in taking possession must 
be unequivocal, and therefore if he enters as a tenant 
of the mortgagor that relation is presumed to continue 
unless rebutted. Ayres v. Waite, 10 Cush. 72, Ander- 
son v. Lanterman, 27 Ohio St. 104; see Shields v. Lo- 
zear, 5 Vr. 496; Orde v. Hemming, 1 Vern. 418; San- 
ders v. Sanders, 44 L. T. (N. 8.)171, L. R., 19 Ch. Div. 
373; Clows v. Hughes, L. R., 5 Exch. 160; Edwards v. 
Ray, 12 Fed. Rep. 42, Stedman v. Gassett, 18 Vt. 346; 
but alease taken afley the expiration of the twenty 
years is not an acknowledgment (Jarvis v. Albro, 67 
Me. 310; see Strong v. Hooe, 41 Wis. 659); nor pay- 
ment of rent by the mortgagor’s tenant to the mort- 
gagee after notice from the latter to the tenant to do 
so. Harlock v. Ashberry, L. R.,19 Ch. Div. 539; see 
Smith v. Eggington, L. R., 9 C. P.45; or allowing the 
mortgagor (his mother) to occupy on account of her 
relationship. Philbrook v. Clark, 77 Me. 176. 

Merely paying the taxes on vacant lands is insuffi- 
cient. Bollinger v. Chouteau, 20 Mo. 89; Moore v. 
Cable, 1 Johns. Ch. 385, 387; Locke v. Caldwell, 91 ill. 
417; Brown v. Rose, 48 Iowa, 281: see Mahan v. Fra- 
ser, 17 U. C. C. P. 408; Clark v. Potter, 32 Ohio St. 49; 
Albright v. Cobb, 34 Mich. 316; Green v. Pettingill, 47 
N. H. 875; Foulke v. Bond, 12 Vr. 527. 

Acts by the mortgagee’s devisees or executors, as 
foreclosing after his death, cannot impair his rights. 
Johnson v. Mounsey, 40 L. T. (N. 8.) 234; see Heyer v. 
Pruyn, 7 Paige, 465; Roddamv. Morley, 1 DeG. & J.1; 
Coope v. Creswell, L. R., 2 Ch. App.) 112; Crooks v. 
Watkins, 8 Grant Ch. 340; Erskine v. North, 14 Gratt. 
60. 


The ordinary exceptions to the running of the stat- 





ute have also been applied to bills to redeem, as sus- 
pension by war. Hall v. Denckla, 28 Ark. 506; Mont- 
gomery v. Bruere, 1 South. 266; see Reynolds v. Baker, 
6 Coldw. 221, 229; Dean v. Nelson, 10 Wall. 158; or a 
new promise in writing (Hart v. Boyt, 54 Miss. 547; 
Mahon v. Cooley, 36 lowa, 479); or infancy and covert- 
ure (Proctor v. Cowper, 2 Vern. 376; White v. Ewer, 2 
Vent. 340; Jenner v. Tracey, 3 P. Wms. 287, note; 
Cornel v. Sykes, 1 Rep. in Ch. 193; Hall v. Caldwell, 7 
Can. L. J. 42; Demarest v. Wynkoop, 3 Johns. Ch. 129; 
Hertle v. McDonald, 2 Md. Ch. 128; 3 Md. 366; Snavely 
v. Pickle, 29 Gratt. 27, 39; Auding v. Davis, 38 Miss. 
574; Hanford v. Fitch, 41 Conn. 486; Wells v. Morse, 
11 Vt. 9); or non-residence or absence from the State 
(Waterson v. Kirkwood, 17 Kans. 9; Clinton County v. 
Cox, 37 Iowa, 570; Phillips v. Sinclair, 20 Me. 269; 
Whalley v. Eldridge, 24 Minn. 358; see Parsons v. Nog- 
gle, 23 id. 828); or fraud (Guinn v. Locke, 1 Head. 110); 
but not under the English statute (Kinsman v. Rouse, 
L. R., 17 Ch. Div. 104; Forster v. Patterson, id. 1382; see 
Rafferty v. King, 1 Keen, 601); nor that of Alabama 
(Hunt v. Ellison, 32 Ala. 173, 190), or Georgia (George 
v. Gardner, 49 Ga. 441), or New York. Depey v. 
Dewey, 2 T. & C. 515; 56 N. Y. 657; Acker v. Acker, 81 
N. Y. 143. 

Express statutes limit the time for a mortgagor to 
redeem in England, Alabama, California, Georgia, 
Kentucky, Mississippi, North Carolina and Tennes- 
see. 

The following acknowledgments by a mortgagee have 
been held sufficient to bar him: Stating an account 
(Palmer v. Jackson, 5 Bro. P. C. 194; Anon., 2 Atk. 
333; Barron v. Martin, Coop. Eq. 189; 18 Ves. 326), or 
letters (Cutler v. Cremer, 1L. J., Ch. 108; Vernon v. 
Bethell, 2 Eden, 110; Trulock v. Robey, 12 Sim. 402; 
Stansfield v. Hobson, 16 Beav. 236, 3 DeG. M. & G. 620: 
see Marwick v. Hardringham, L. R., 15 Ch. Div. 339; 
Ley v. Peter, 3H. & N. 101; Barwick v. Barwick, 21 
Grant Ch. 39; Thompson v. Bowyer, 9 Jur. [N. S.] 863) ; 
or a devise (Lake v. Thomas, 3 Ves. 22; Kohlheim v. 
Harrison, 34 Miss. 457; see Smart v. Hunt, 4 Ves. 478, 
note); or written contract or promise (Lyon v. Mc- 
Donald, 51 Mich. 435; Mose!y v. Crocket, 9 Rich. Eq. 
339; Kerndt v. Porterfield, 56 Iowa, 412; Schmucker v. 
Sibert, 18 Kans. 104; Southard v. Pope, 9 B. Mon. 261, 
264; Snavely v. Pickle, 29 Gratt. 27; see Murphy v. 
Coates, 6 Stew. Eq. 424; Ballv. Wyeth, 8 Allen, 275; 
Hail v. Felton, 105 Mass. 516; Haywood v. Ensley, 8 
Humph. 460; Wells v. Harter, 56 Cal. 342); or deed, 
although between the mortgagee and third parties 
(Hansard v. Hardy, 18 Ves. 455; Price v. Copner, 18. 
& S. 347; Carew v. Johnston. 2 Sch. & Lef. 280, 295; 
Jayne v. Hughes, 10 Exch. 430; Lucas v. Dennison, 7 
Jur. 1122; Cape Girardeau Co. v. Harrison, 58 Mo. 90; 
Biddel v. Brizzolara, 56 Cal. 374; 64 id. 354; Randall 
v. Bradley, 65 Me. 43); or mortgage (Palmer v. Butler, 
36 Towa, 576); or a bill brought to foreclose (Conway v. 
Shrimpton, 5 Bro. P. C. 187; Robinson v. Fife, 8 Ohio 
St. 551; see Heath v. Pugh, L. R.,6 Q. B. Div. 345; 7 
App. Cas. 235); or an auswer in equity (Hodle v- 
Healey, 6 Madd. 181, 1 V. & B. 536; Goode v. Job, 1 El. 
& El. 6; Dexter v. Arnold, 1 Sumn. 109; 3id. 152; Stump 
v. Henry,6 Md 201, 207; Erskine v. North, 14 Gratt. 
60; see Coope v. Creswell, L. R., 2 Ch. App. 112; Giles 
yv. Baremore, 5 Johns. Ch. 545); but not an admission 
in the answer of a nominal co-defendant (Day v. Bald- 
win, 34 lowa, 380); or receiving interest on the mort- 
gage (Pears v. Laing, L. R., 12 Eq. 41; Cann v. Taylor, 
1F. & F. 651; Chinnery v. Evans, 11 H L. Cas. 115; 
Dowling v. Ford, 11 M. & W. 329; Fox v. Wright, 6 
Allen [N. B.] 241; Fisk v. Stewart, 24 Minn. 97; see 
Gregson v. Hindley, 10 Jur. 383; Harlock v. Ashberry, 
L. R., 19 Ch. Div. 539; Hutchinson v. Swartswelier, 4 
Stew. Eq. 205); or part of the principal (Stump v. 
Henry, 6 Md. 201; Winchester v. Ball, 54 Me. 558; John- 
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son v. Johnson, 81 Mo. 331; Martin v. Bowker, 19 Vt. 
526; see Ricker v. Blanchurd, 45 N. H. 39; Cleveland 
v. Harrison, 15 Wis. 870) ; or concealing himself so as 
to prevent a tender (Waldo v. Rice, 14 Wis. 286; see 
Fritz v. Simpson, 7 Stew. Eq. 436; Rothwell v. Getty, 11 
Humph. 136; Cunningham v. Hawkins, 24 Cal. 403; 
Wallace v. Stevens, 66 Me. 190. 

An acknowledgment will bind the party by relation, 
although not entitled to or in possession at the time it 
is made, if he subsequently acquires it. Richmond v. 
Aiken, 25 Vt. 324. 

Whether mere parol admissions by the mortgagee 
estop him, see erry v. Marston, 2 Bro.C.C. 397; Whiting 
v. White, Coop. Eq. 1; 2 Cox C. C. 290; Reeks v. Postle- 
thwaite, Coop. F.q. 161; Rayner v. Oastler,6 Madd. 174; 
Lake v. Thomas, 3 Ves. 17; Marks v. Peil, 1 Jobus. Ch. 
594; Dexter v. Arnold, 3Sumn. 152, 1€0; Shepperd v. 
Murdock, 3 Murph. 218; Fenwick v. Macey, 1 Dana, 
276, 284, 287; Walthall v. Johnston, 2 Call. 275; Hough 
v. Bailey, 32 Conn. 288; also Cholmondeley v. Clinton, 
2 Meriv. 170, 356; Cheever v. Perley, 11 Allen, 584; Kea 
v. Council, 2 Jones Eq. 345; Morgan v. Morgan, 10 Ga. 
297, 304; Green v. Cross, 45 N. H. 574,586; Wimmer v. 
Ficklin, 14 Bush, 193.—Joun H. Stewart. 
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DEED—EXCEPTION AND RESERVATION— PROP- 
ERTY VONVEYED BY INFERENCE. 
WISCONSIN SUPREME COURT. 
SEPTEMBER 21, 1886. 


GREEN Bay & Mississippi CANAL Co. v. HEWITT. 


As a deed of property carries with it that without which the 
property granted would be useless in the hands of the 
grantee,so also an exception or reservationin a deed 
works in favor of the grantor. 


or from Circuit Court, Outagamie county, 


Moses Hooper, for appellant. 
David S. Ordway, for respondent. 


OrtTOoN, J. The facts are briefly as follows: George 
W. Lawe was the sole owner of an irregular tract of 
land lying on the northwest side of Fox river, south of 
the village of Kaukauna, and including the canal 
and lock subsequently constructed, containing about 
nine or ten acres. He occupied the tract for a dwell- 
ing, with a barn and outhouse, and an orchard and 
garden; and a fence inclosed nearly the whole tract, 
leaving out a road passing around the south side, and 
leading to and beyond a saw-mill. On the south side 
there was a wing-dam leading southeasterly from the 
river, which brought the water to said mill near the 
middle of the tract on the south side. This mill was 
run by Lawe, to saw logs, mostly stored in said wing- 
dam, and the lumber was piled on a mill-yard and 
along said road. The capacity of the mill was from 
1.000 to 3,000 feet per day, or about 100,000 feet in one 
year, and it was operated only in the spring months 
when the water was high. This was the situation of 
the premises, December 12, 1851. The canal had not 
yet been excavated along the north side of the tract, 
but it had been projected, and Morgan L. Martin was 
the contractor, and had control of the work. At the 
above date Lawe deeded to Martin the one undivided 
half of said tract of land, by the following descrip- 
tion: ‘*The one undivided half of the following de- 
scribed piece or parcel of land, being that part of pri- 
vate claim number one lying on the easterly side of 
the canal, now owned and occupied by the said George 
W. Lawe and Catherine A. Lawe, excepting and re- 
serving to the said parties of the first part all buildings 
and improvements, the saw-mill, and the improve- 





ments connected therewith.’’ The consideration of 
this deed was $1, and a bond of Martin in the penal 
sum of $10,000, conditioned that he would construct 
and finish the canal across the land of Lawe according 
to his contract with the State, of suitable dimensions, 
not less than 100 feet in width, to use the surplus 
water, not required for navigation, for hydraulic pur- 
poses, and construct in the lower embankment of said 
canal a sufficient number of bulk-heads to make use of 
said surplus water for hydraulic purposes, and indem- 
nify Lawe against any claim that the State may set 
up in consequence of such surplus water being used 
by Lawe, or by any one claiming under him. The de- 
fendants hold under this deed, and the plaintiff com- 
pany holds under the reserved title of Lawe. Soon 
after this deed was made, the canal was completed 
across the north side of this whole tract, with bulk- 
heads, suitable for the use of the water from the canal 
for hydraulic purposes, adjacent to the remaining 
tract, which was laid off into lots 100 feet wide, ex- 
tending to the canal on the north, and to the river on 
the south, and the controversy now is over,the undi- 
vided half of these lots. 

When the canal was completed these, lots became 
wet and marshy, and the ground was unfit for resi- 
dence, andina short time all the buildings and im- 
provements thereon were abandoned, and have de- 
cayed away, and finally before this action was com- 
menced, the mill was also abandoned, and the mere 
frame-work only remains, and the road was long since 
thrown up. Leases have been made by the State or 
canal company to the holders of the respective titles 
under Lawe and Martin, of the hydraulic power avail 
able on this tract, and the bond of Martin was dis- 
charged. The defendants took possession of the whole 
tract, and the plaintiff company brought this action 
in ejectment against them, claiming to own, under 
and by virtue of the above exception or reservation in 
the Lawe deed, all the land necessary for the use 
of and appurtenant to said ‘ buildings and improve- 
ments, and milland improvements connected there- 
with,”’ in addition to an undivided half of the remain- 
der. Thelegal conclusion of the Circuit Court from 
the facts was, in brief, that the parties each owned an 
undivided half of the tract or lots, irrespective of said 
buildings and improvements, and the mill and im- 
provements connected therewith, and that the excep- 
tion or reservation in said deed included only such 
“ buildings, and improvements in the nature of build- 
ings and of a personal property character, and not any 
land, or right in land, except the right to leave the 
buildings remaining on the land while the same 
lasted, or until sold or disposed of or removed by 
Lawe and wife and their vendees.’’ This involves the 
only question in the case. The plaintiff company 
appeals from the judgment based upon this legal con- 
clusion. 

We think this conclusion was correct, (I) because 
such is the proper construction ofthe language of the 
exception or reservation; and (2) because treating 
such language as involving an ambiguity, the situa- 
tion of the premises and the circumstances attending 
the execution of the deed show most conclusively 
that such was the intention of the parties toit. The 
general rule in all grants undoubtedly is, that when a 
mill or other buildingis granted, the soil on which it 
stands, and adjacent thereto, and necessary for its use, 
and actually used with it, passes te the grantee. Van 
Horn v. Richardson, 24 Wis. 245, and the numerous 
cases cited by the learned counsel of the appellant. 
But in a limited sense the soil would pass, at least for 
atime, necessary for the use and enjoyment of the 
buildings granted, even though such grant of the soil 
was not in fee, and nothing but the buildings abso- 
lutely granted. The buildings can be used so long as 
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they exist on the land, and the right to use the land 
connected therewith is granted. Cuicuwnque aliquis 
quid concedit, concedere videtur et id sine quo res ipsa 
esse non potuit. Liford’s case, 11 Rep. 53; Broom Leg. 
Max. 362. This maxim is sometimes construed to 
carry the land itself. But it isa matter of construc- 
tion, and not an arbitrary rule. When the land is not 
mentioned in the grant, then it must pass, if at all, by 
force of the above maxim; and the question is a nice 
one, whether it will pass for the temporary use of the 
buildings or in fee. And where, by the terms of the 
grant, it is uncertain which is intended, and the point 
is left doubtful, it should be construed most favor- 
ably to the grantee. 3 Washb. Real Prop. 628. Ifthere 
is a reservation in the deed, it being in effect a grant 
by the grantee, it should be construed most favorably 
to the original grantor by the same rule. 

That which is called in this deed an exception, 
or reservation, is most clearly an exception, for it 
is a part of the thing included in the grant to be taken 
out of it, and the part so taken out is in esse. All the 
buildings named are a part of the freehold, and if re- 
served tothe grantor, such reservation isan excep- 
tion. The exception therefore if of doubtful con- 
struction in respeet to whether any part of the land in 
fee is excepted with the buildings, must by the same 
rule be construed in favor of the grantee, and against 
the grantor, who has granted the whole, estate, and 
sets up the exception against it. Anexception is none 
the less an exception because in the form and terms of 
areservation. A reservation is something in futuro 
in respect to the use of the land, as an ease- 
ment or the like. These are familiar princi- 
ples. 3 Washb. Real Prop., § 640. There is 
another thing to be considered in construing the 
language of this exception. The grant makes the 
grantor and grantee tenants in common. Without the 
exception, the grantor would be entitled to one-half of 
the buildings and improvements, and the undivided 
use thereof. An exception operates ouly on one un- 
divided half of the buildings in such a case, forthe 
grantor retains that interest without an exception. In 
such a case, the only reason of such an exception 
would seem to be that the grantor, while enjoying in 
common with the grantee the joint estate in the lands, 
should have the exclusive use of the buildings while 
they were in existence. 

This distinction seems to have been made in Howard 
v. Wadsworth, 3 Greenlf. 471, where there was a grant 
of one undivided half of a certain mill lot, dam, saw- 
mill, and slip, with the privilege of flowing, etc. The 
exception was of “the grist-mill now on said falls, 
with the right of maintaining the same, and also the 
dwelling-Louse and sheds now on the premises.’’ This 
case is especially in point. The court says in that 
case: “According to a well-known rule of law, asan 
exception operates by way of restriction upon the gen- 
eral language of a grant, if it is in ambiguous lang- 
uage, it must not be enlarged by construction, but 
rather be construed strictly. * * * The exception 
must not be extended beyond the plain language of 
it.” The buildings in that case, as in this, having 
been destroyed, it was held that the right of the 
grantor therein, orin the soil on which they stood, 
Was at an end. 

An exception is not construed asa grantin any case, 
and much less in a case like this. where the parties be- 
come tenants in common by the deed, having an 
equal right of control over the whole premises, unless 
limited by such an exception. In this case the prem- 
ises excepted, if any land is excepted, is not described, 
is uncertain, and cannot be made certain. The build- 
ings are scattered some distance apart; a fence in- 
closes most of the premises, including an orchard and 
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garden; and just where such fence run, and how much 
of the premises it inclosed is uncertain. 

In another case, very much in point, of Sunborn v. 
_loyt, 24 Me. 118, where the language was, ‘* excepting 
and reserving all the buildings on said premises,”’ it 
is given as a reason for restricting the exception tothe 
buildings alone, ‘‘ that the tract of land was conveyed 
by metes and bounds. It does not appear that there 
was at the time any lot, parcel of land, or curtilage 
designated by occupation in connection with the 
buildings.”’ 

Suppose it should turn out that the improvements 
(and a fence would seem to be an improvement in con- 
nection with a house, barn and outhouse, and an 
orchard and garden) covered the whole tract. Then 
of course the exception would defeat the grant by 
such a construction. How much land shall go with 
buildings and improvements, and mill and improve- 
ment? Where shall the lines and boundaries be 
placed? Whocan tell? This uncertainty of descrip- 
tion would defeat a grant, even. If the estate cannot 
be ascertained by the description of the grant, the 
deed fails altogether. 3 Washb. Real Prop. 629; Peck 
v. Mallams, 10 N. Y. 530; Deery v. Cray, 10 Wall. 270, 
This grant is made with hereditaments, appurte- 
nances, reversions and remainders, rents, issues, and 
profits, right, title, and interest, claim or demand, of 
and to the above-bargained premises of the grantor, 
without any exception of any of the land. 

There are authorities, perhaps, in cases of grants, 
that hold a different doctrine where the language may 
be similar; but they all differ from this case in the 
above particulars. But if in just sucha case as this, 
authorities could be found to hold that the excep- 
tion was of a part of the land, we should choose to 
follow the more reasonable rule in the above cases. 
(1) Then the language of the exception should be con- 
strued so that nothing but the buildings themselves 
were reserved. (2) |f thisexception is to be construed 
in the light of surrounding circumstances and the situ- 
ationof the premises when the deed was made, then 
we think the inten ion of the parties very clear that 
the | :ildings and miil were excepted only for use 
durivy their existence, and that noland in fee was 
excepted with them. The deed is to be construed 
with reference to the actual,:..utful state of the prop- 
erty at the time of its execution. Contemporanea 
exposito eat optima et frr':sima inlege. The canal was 
just about being excavated through the tract on the 
upper side, which when filled with water would 
cause all the tract to become wet, and unfit for oc- 
cupancy, or for houses and barns, orchards and gar- 
dens. It was known that these were to be very tempo- 
rary. The mill was a small one, and the power feeble, 
and which had been improvised by a rude wing-dam 
into the river, and the mill itself stood within the 
margin of the river. As soon as the canal was finished 
through the tract, soon after the deed was made, a 
series of water-powers of fifteen feet head were 
opened all along the northwest margin of the tract, 
which made the old mill of very little value, and su- 
perseded its availability. Morgan L. Martin bad con- 
trol of the hydraulic facilities of the canal, and the 
main consideration of the deed was that he should 
place bulk-heads along this tract throughout. If there 
was to be an exception of a considerable part of the 
tract to Lawe, then Martin would not have felt inter- 
ested in making such bulk-heads along the entire 
tract, and binding himself to do so as the consider- 
ation of his purchase of an undivided half of the 
whole tract. These facts and circumstances most 
clearly indicate the intention of the parties that the 
exception should be limited to the buildings and mill 
alone, and that they should be only temporarily used 
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by Lawe, and that upon the completion of the canal 
they would be abandoned as worthless. 

Weare satisfied that the Circuit Court placed the 
proper construction upon the deed. 

The judgment of the Circuit Court is affirmed. 


NEW YORK COURT OF APPEALS ABSTRACT, 


CONTRACT — OVERPAYMENT — DEDUCTION FROM 
AMOUNT DUE ON OTHER CONTRACTS—EXTINGUISHMENT 
OF DEMANDsS.—(1) Where in an action against the 
State to recover money due on three contracts, it ap- 
peared that the plaintiffs had been overpaid onthe first 
contract, held, that such overpayment was to be de- 
ducted from any amount found due to plaintiff on the 
other contracts. (2) Equity requires that one demand 
shall be extinguished by another by deducting the less 
from the greater, and the existence of the means 
of payment in the hands of the creditor and the 
lapse of time are conclusive evidence of the pre-exist- 
ing fact of an acual discharge of the accruing debt, or 
are of themselves facts which require a court of equity 
to adjudge such application to have been made. Oct. 
5, 1886. Belden v. State. Opinion by Danforth, J. 


DEED—BOUNDARY—“* ON WEST BY WOOD CREEK ”— 
WHEN CONVEYS NO RIGHTS IN WATER.—We are of 
opinion that the plaintiff's grantor, Hancock, took 
title under his deed only to the strip of upland, thirty 
feet wide, lying between William street and Wood 
creek, and that he acquired no right in the land under 
the waters of the creek or in the water power. This 
we think is the true construction of the deed from the 
referee in the foreclosure suit to Hancock in view’ of 
the situation of the property and of the circumstances 
existing at the time of the conveyance and prior 
thereto. The description in the deed from the referee 
is similar to that contained in the deed of the Phoenix 
barn lot, dated in 1863, from John H. Boyd and wife 
to Gibbs, under whose lessee, Irwin, Hancock after- 
ward held the premises in dispute until the sale under 
the foreclosure. The Phoenix barn lot consisted of a 
strip ofland on the easterly side of Wood creek lying 
between William street and the bank of the creek, 
which was precipitous, being a natural wall of stone, 
the top of which was from twelve to fifteen feet above 
the surface of Wood creek when the water was high. 
This strip of land, called the barn lot, was about 185 
feet long and 30 feet wide from William street to the 
edge of the bank. It had for many years prior to 1863 
been used as a barn site, and was so used for several 
years thereafter. Noattempt appears to have been 
made by any occupant of the barn lot prior to 1875, to 
make any use of Wood creek for power or otherwise. 
The water power of the creek had been used for a 
great number of years by a factory and grist mill uorth 
of and adjoining the barn lot, at or near the mouth of 
the creek. These establishments were supplied by 
means of adam built across the creek at the north end 
of the barn lot, which dam had stood from 1818 to 1829 
and from 1841 to 1864, when it was carried away. 
While the dam stood it set back the water opposite the 
barn lot so as to deprive it of any fall, and thus, as 
well as by the natural conformation of the land, the 
baru lot was entirely separated from the creek, and 
was in factenjoyed and treated as a separate property. 
In 1863,and while the milland factory were in operation 
and the dam was standing, using all the water power of 
the stream opposite the barn lot, Boyd and his wife 
conveyed to Gibbs the lot known as the Phoenix barn 
lot, by the following description: ‘* Bounded south by 
James Greenough’s lot, west by Wood creek, north by 
the axe helve shop lot, and east by William street; 
the lot thereby conveyed is about 185 feet on William 





street, and about 30 feet wide from Wood creek to 
William street.’’ Gibbs continued to use the lot ex- 
clusively for the purposes of a barn until 1868, when 
he leased the same toIrvin. Irvin sub- leased to Bald- 
win & Perry the southerly portion of the lot, and to 
James D. Hancock the northerly fifty-five feet thereof. 
The dam previously existing having been carried away 
in 1865, Hancock, in 1875, for the first time un- 
dertook to use the water power opposite the 
lot occupied by him. While Hancock was in 
operation as lessee, the whole property known as 
the mill lot was sold under judgment of fore- 
closure of the Williams mortgage— which was a 
lien paramount to the title of Gibbs and his lessees— 
and at the foreclosure sale, which took place August 
31, 1876, Hancock, the grantor of the plaintiff, became 
the purchaser of the lot in question, and it was con- 
veyed to him by the referee, by deed dated September 
5, 1876, wherein it was described as ‘* bounded on the 
north by lot T, on the west by Wood creek, on the 
south by alot marked 228, on the east by William street, 
the lot hereby conveyed being 55 feet inlength along 
William street, from and off the north end of said 
barn lot, and about 30 feet in width from Wood cneek 
to William street.” At the same sale, at which Han- 
cock was present,and before he purchased the lot, 
other parts of the mortgaged premises, together with 
*‘all the waters, and land under the water, of Wood 
creek,”’ within the boundaries of the old mill lot, in- 
cluding the land under water and the waters in front 
of the barn lot, were sold by the referee to parties 
other than Hancock, but the referee in this action 
finds that Hancock, at the time of his purchase and of 
receiving his deed, did not know of this prior sale of 
the waters in question. In view of the location and 
physical condition of the property, its history, and the 
definite specification of the dimensions of the plat con- 
veyed to Hancock, we think it quite clear that the in- 
tention was to convey only the strip of upland 30 feet 
wide lying between the edge of the creek bank and 
William street, and that the description was not in- 
tended to include any part of the waters of Wood 
creek or any water rights therein. Higenbotham v. 
Stoddard, 72 N. Y. 94. Oct. 5, 1886. Hall v. Whitehall 
Water Power Co. Opinion by Rapallo, J. 


ELECTION OF REMEDIES— ACTION FOR PRICE—RE- 
SCISSION FOR FRAUD—PRACTICE.—(1) The mere bring- 
ing of an action for the price of goods sold, unless 
brought with knowledge of fraud in the sale, is not a 
binding election or waiver of the right to rescind; 
and to discloseerror in the conclusion of a referee 
that the action for the price was so brought the record 
must show a request to find that he had such knowl- 
edge. (2) The burden of showing error in the conclu- 
sion of areferee is on appellant. (3) The court will 
look into the evidence to supply a fact not found for 
the purpose of affirming a judgment, but not to re- 
verse it. <A finding unsupported by any evidence is 
an error of law, but in order to raise the point in this 
court, it must have been excepted to. Oct. 5, 1886. 
Equitable Co-operative Foundry Co. v. Hersee. Opin- 
ion by Rapallo, J. 


FRAUDULENT CONVEYANCE—ERROR IN RECEIVING - 
AND EXCLUDING EVIDENCE.— (1) Where in an action 
brought to set aside a conveyance upon the ground 
that it was made forthe purpose of hindering, delay- 
ing and defrauding creditors, the evidence of fraudu- 
lent intent is not conclusive or strongly preponderat- 
ing upon that fact, the erroneous admission or exclu- 
sion of evidence is error. (2) Defendant, after a con- 
veyance toG., who paid full valueupon the transfer, 
gave achattel mortgage to his wife conveying such 
property as he hadremaining. This fact was proved 
upon the oral examination of defendant produced as 
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a witness for the plaintiff, the court admitting the 
evidence, although objected to on the grounds (1) that 
it was incompetent, and (2) that the mortgage should 
be produced. On cross-examination defendant off- 
ered to show what had been dove with the mortgage 
after it had been executed, and the circumstances in 
which it was given, but upon objection the evidence 
was excluded. Held, error. (3) Ina case where the 
evidence is not preponderating on one side or the 
other, evidence of the attendant circumstances should 
he heard and considered, as by excluding the same in- 
justice may be done, Oct. 5, 1886. Nugent v. Jacobs. 
Opinion by Ruger, C. J. 


OYSTERS—TAKING FROM BED—LAws 1866, CHs. 404, 
753—GRANT OF LAND UNDER WATER BY STATE—QUES- 
TION FOR JURY.—By common law, oysters planted in 
a bed clearly marked out and defined in the tide 
waters of a bay or arm of the sea, which is a common 
fishery toall the inhabitants of the State where the 
bay or arm of the seais situated, where there are no 
oysters growing spontaneously at the time, are the 
property of the person who plants them, and the tak- 
ing them by another personis atrespass for which an 
action lies. Fleet.v. Hegeman, 14 Wend. 42, Decker v. 
Fisher, 4 Barb. 592: Loundes v. Dickerson, 34 id. 589. 
This planting of oysters in tide waters, and the right 
of property in the person planting them, is not re- 
garded as an exclusiveappropriation of the right of 
fishery common to all the inhabitants of the State, but 
as a legitimate exercise of the common right, not in- 
consistent with its reasonable enjoyment by others. 
Cases supra. The right to plant oysters in the tide 
waters of bays and arms of the sea, upon the lands of 
the State adjacent to the county of Richmond, not be- 
ing a natural oyster bed, is now recognized by the 
statute which prohibits any person to interfere with 
oysters so planted without the consent of the owner. 
Laws of 1886, chs. 404, 753. The space on which the 
plaintiff's oysters were planted had been used as an 
oyster bed for more than fifty years, and there can be 
no doubt that both by the common law and the stat- 
ute the plaintiff was in the lawful use of the oyster 
bed on April 28, 1881, when the commissioners of the 
land office granted to Baltazer Kreischer, the owner 
of the adjacent upland, the land under water, embrac- 
ing the oyster bed of the plaintiff. The defendants 
justify their act in depositing the material dredged 
from other premises upon the plaintiff's oyster bed, 
thereby covering and destroying the oysters thereon, 
under the grant of the State to Baltazer Kreischer. 
Unless the defendants are protected by this grant, 
there can, we think, be no doubt that their act in de- 
positing this material in the waters of the bay is un- 
lawful, and that upon familiar principles the plaintiff 
is entitled to recover damages for the special injury 
occasioned to him thereby. The grant contains the 
following material exception: ‘‘ Excepting and re- 
serving to all and every the said people the full and 
free right, liberty and privilege of entering upon and 
using all and every part of the above described prem- 
ises in as ample a manner as they might have done 
had this power and authority not been given until the 
same shall have been actually appropriated and ap- 
plied to the purposes of commerce by erecting a dock 
or docks thereon, or forthe beneficial enjoyment of 
the same by the adjacent owner.”’ It is clear from the 
words of the exception that the plaintiff's right to the 
continued use of the oyster bed, and his property in 
the oysters thereon, was not eo instanti terminated 
on the execution and delivery of the grant. It is un- 
necessary to inquire what the right of plaintiff would 
have been if the grant had been absolute and unquali- 
fled. It is sufficient forthe present purpose to notice 
that it did not confer any right to interfere with the 





uses to which the land was then appropriated, or with 


the common rights of fishery and navigation, until the 
granted premises should be ‘actually appropriated 
and applied’ by the grantee to the purposes men- 
tioned in the grant. It was claimed on the trial in 
behalf of the defendants, that the filling in in June, 
1881, over the plaintiff's oyster bed, was with a view 
to the construction of a dock for the beneficial enjoy- 
ment of the premises embraced in the grant, and was 
thereforea Jawful act, constituting an actual appropri- 
ation of the premises within the exception. The 
plaintiff's counsel asked to have the question, whether 
under the evidence there had been an actual appropri- 
ation of the premises under the grant, submitted to 
the jury. The court refused the ‘request, and there- 
upon directed a verdict for the defendants, to which 
the plaintiff's counselexcepted. We think the excep- 
tion was well taken. We donot intend to intimate 
any opinion as to what conclusion should have been 
reached by the jury upon the question, whether this 
deposit was made with a view tu the improvement of 
the land embraced in the grant. It seems quite clear 
that the primary object of thedredging was to deepen 
the water in front of other premises occupied by the 
defendants. One of the defendants testified that they 
deposited the material with a view to making a dock 
on the premises embraced in the grant. It appears 
however that nothing was done in execution of this 
purpose beyond depositing this loose material, which 
was left subject to the action of the winds and tides, 
and the purpose of building a dock, if originally en- 
tertained, was evidently abandoned. Under the cir- 
cumstances it was, we think, for the jury to say 
whether the depositing of the material from the 
dredging over the plaintiff's oyster bed was with a bona 
fide view to the improvement of the premises, or was 
done simply as a convenient way of gettingrid of the 
material, and without any intention of making an act- 
ual appropriation of the premises within the grant. 
Oct. 5, 1886. Post v. Kreischer. Opinion by An- 
drews, J. 


TRUST—CONTRACT—TRUSTEE PERSONALLY INTER- 
ESTED.—The law permits no one to act in the attitude 
of selling as owner and levying as trustee, and it does 
not alter the case that the transaction was just and 
fair. Plaintiff M., who was a director, president and 
holder of the first mortgage bonds of a railroad com- 
pany, with others, on August 13, 1875, entered into an 
agreement with defendant M., who subsequently as- 
signed the sameto the defendant railroad company, 
it agreeing to carry out its provisions. This agree- 
ment, after reciting the fact of the insolvency of the 
railroad company of which plaintiff M. was director, 
etc., provided that plaintiff M should at once proceed 
to have the mortgage securing the bonds foreclosed, 
obtain a sale of all the property, etc., of said company, 
and that he should purchase the property on the sale 
or sales and convey the same tothe defendant M., or 
to a railroad company which was then proposed to be 
organized. Defendant M. on his part agreed to de- 
liver to plaintiffs the first mortgage bonds of the new 
company toan amount equalling fifty per cent of the 
principal and interest of the bonds held or represented 
by plaintiffsin the old company. On September 14, 
1875, by an agreement between plaintiffs as individ- 
uals aud the defendant railroad company, signed by 
plaintiff M. as president of the new company, the orig- 
inal contract was renewed and was attached thereto. 
In an action to enforce specific performance of the ob- 
ligation of the defendant company under its contract 
of assumption, held, that said contract was void under 
the rule that all contracts made by atrustee or fidu- 
ciary in which he is personally interested is voidable 
at the election of the party he represents, and the fact 
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that M.’s associates were not themselves disabled from 
contracting with the corporation, made no difference 
in the application of the rule. Oct. 5, 1886. Munson 
v. Syracuse, Geneva & Corning R. Co. Opinion by 
Andrews, J. 


WILL— DYING WITHOUT ISSUE’’—CONTINGENT ES- 
TATE OR FEE —Testator, by his will, disposed of his es- 
tate—real exclusively—as follows: ‘ First, my debts 
and funeral charges to be paid first out of my estate; 
second, all my real estate, as now in my actual posses- 
sion, being my homestead farm situate in the county 
of Albany, I devise to my son Cornelius,subject to the 
proviso hereinafter contained.”’ * * * After providing 
for a life support for his wife out of the estate, the will 
continued: ‘‘Ninth,the legacies above mentioned are to 
be paid to the legatees by my son Cornelius in consid- 
eration of my devising unto him the aforementioned 
real estate, to be paid to them respectively within two 
years after my death; tenth, in conclusion, my will is 
that if my son Cornelius dies without issue, that then 
the estate herein devised to him shall go to my grand- 
children hereafter named, * * * share and share 
alike, and in case my son Cornelius should die before 
the provisions of this will become an act, the devisees 
last named shall perform and fulfill all the conditions 
required of my son Cornelius to the legatees named in 
my last will.’’ Cornelius survived the testator, but 
died without issue. Held, that the words “if my son 
Cornelius dies without issue,’ in the tenth clause, 
standing alone, referred to his death in the life-time 
of the testator, which would give Cornelius an abso- 
lute fee; but taken in connection with the second 
clause thereof, and its context, they referred to his 
death without issue, either before or after the testa- 
tor’s, in which event the gift over to the grandchil- 
dren was to take effect. Oct. 5, 1886. Wanderzee v. 
Haswell. Opinion by Andrews, J. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CORPORATION—INSURANCE COMPANY—STOCK AND 
MUTUAL DEPARTMENTS—SURPLUS EARNINGS—RIGHTS 
OF STOCKHOLDERS.—The surplus earnings accumulated 
from the operations of the stock department of an in- 
surance company run upon the stock and mutual prin- 
ciples—the business of the two departments being en- 
tirely distinct and conducted separately, the taxes of 
the guaranty capital of the stock department being 
paid by the company and charged to the stock depart- 
ment, and none of the earnings of the stock depart- 
ment being paid to the holders of mutual policies— 
upon the winding up of the affairs of the stock de- 
partment belong to the stock department, and should 
be distributed among the shareholders of the fund of 
that department according to their several shares. 
Mass. Sup. Jud. Ct., Sept. 10, 1886. Traders & Me- 

chanics’ Ins. Co. v. Brown. Opinion by Gardner, J. 


CRIMINAL LAW—AIDER AND ABETTOR—INSTRUC- 
TIONS.—Where the indictment charges a person alone 
with the commission of a crime, he cannot be con- 
victed as an aider and abettor; and it is error for the 
court to instruct the jury “‘that they must find the 
defendant guilty if they believed from the evidence, 
beyond a reasonable doubt, that being in convenient 
distance for the purpose, he aided and abetted 
others”? in the commission of the crime. Black- 
stone, in the second volume of his Commentaries, 34, 
says: ‘A principal in the first degree is he that is the 
actor or absolute perpetrator of the crime; and in the 
second degree, he who is present, aiding and abetting 
the fact to be done, which presence must not always 





be an actual and immediate standing by, within sight 
or hearing of the fact, but there may be also a con- 
structive presence, as when one commits a robbery or 
a murder, and another keeps watch or guard at some 
convenient distance.” Itis true that they are both 
principals. The one whois the absolute perpetrator 
is principal in the first degree; the other, who aids 
and abets, is principal in the second degree. To make 
a man principal in the second degree there must be a 
principal in the first degree to do the principal fact— 
to perpetrate the main fact. Failing in that, there can 
be no principal in the’second degree. The principalin 
the first degree is the one who actually commits the 
criminal act. By this act he is guilty, without refer- 
ence tothe act of the principal in the second degree. 
It does not require the aid of his act to complete the 
guilt of the principal of the first degree, but the prin- 
cipal of the second degree cannot be guilty of crime 
unless the principal of the first degree actually perpe- 
trates the act. By perpetrating it he is guilty,although 
the principal in the second degree fails to do his part; 
but if the principal in the first degree fails in his part, 
the principal in the second degree, although he has 
done his, is not guilty. So one cannot be guilty of 
aiding and abetting the perpetration of a crime with- 
out first showing that the crime has been actually com- 
mitted by another party. One cannot be aider and 
abettor of himself in the commission of a crime. Two 
or more persons must act. So one cannot be con- 
victed as aider and abettor of acriminal act without 
proving that some one else participated by actually 
perpetrating the crime. While it is well settled that 
two or more persons indicted as the actual perpetra- 
tors of a crime may be convicted as principals,although 
some of them were merely aiders and abettors (see 
Thompson v. Com., 1 Mete. 13; Young v. Com., 8 Bush, 
366), yet the principle of these cases does not meet the 
question here. There the principal and the aiders and 
abettors were jointly indicted as principals. They 
were notified by the indictment that the Common- 
wealth would try to make a complete offense against 
all of them by proving the separate acts of each relat- 
ing to the perpetration of the deed. These cases do 
not show that a person indicted as the perpetrator of 
acrime can be convicted upon proof that some one 
else, not charged or named in the indictment, was the 
perpetrator, and the person charged merely his aider 
and abettor by doing some act possibly out of sight or 
hearsay of the principal fact. We conclude therefore 
(1) that the Commonwealth may, if it chooses, indict 
both principal and aider and abettor jointly as princi- 
pals, and secure a conviction against both without vio- 
lating the rule of the Code, because they are then fur- 
nished with a statement of the facts constituting their 
crime; or (2) the aiderand abettor may be indicted 
alone, but in that case he ought to be furnished with 
a statement of the acts constituting the crime. This 
can only be done by setting outin the indictment the 
acts ofthe principal actor, etc. By this course the 
Commonwealth cannot be wronged, and the defend- 
ant cannot be taken unawares or by surprise, because 
the Commonwealth informs him of a full statement of 
the facts of which he ischarged. We have examined 
the authorities with reference to this matter exten- 
sively, and find but one expression in any of the works 
on criminal law that militates against the views here 
expressed. In Mr. Bishop’s Criminal Proceedings 
(vol. 2, p. 3) he states that the auider and abettor may 
be indicted and tried without naming the principal in 
the indictment. He refers to but one case to support 
that view, to-wit, King v. Borthwick, 1 Doug. 207. 
That case does not treat of the question at all, but by 
inference it is an authority against the view taken by 
Mr. Bishop. Ky. Ct. App., Sept. 16, 1886. Mulligan 
v. Commonwealth. Opinion by Bennett, J. 
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HOMICIDE—DRUNKENN ESS—MISTAKE IN IDEN- 
qgity.— The only reason assigned for the cruel 
and reckless murder is that at the time of the 
killing the accused was under the influence of liquor. 
This is no excuse for crime; and to hold that;the com- 
mission of one wrongful act is an excuse or mitigation 
of astill greater offense would be to license the reck- 
less violators of the law to seek revenge in taking the 
lives of those who hadinflicted upon them either act- 
ual or imaginary injuries. Insanity, when established, 
constitutes a defense when one is charged with crime, 
because the accused isin such a condition as not to 
know right from wrong, or that it was wrong to take 
human life; but when using stimulants that inflame 
the passion for the time being, and embolden one to 
do that which he would not do if sober, affords no ex- 
cuse, nor does it lessen the degree of the offense. It is 
argu2d by counsel for the accused that he supposed he 
was shooting at the one man when he killed the other, 
and for that reason the offense was manslaughter, and 
not murder; or that his intoxicated condition reduced 
the degree of the offense, as the killing of either 
Anglin or the conductor was not contemplated by the 
accused. Taking any view of the questions raised by 
counsel, the «rime committed was that of murder, 
and the accused could only have been acquitted on 
the ground of insanity. Ky. Ct. App., Sept. 18, 1886. 
Burchett v. Commonwealth. Opinion by Pryor, C. J. 


EXECUTORS AND ADMINISTRATORS—TITLE TO ASSETS 
—ACTS BEFORE APPOINTMENT.—An administrator is a 
mere officer of the law, and his titleto the assets of the 
estate is official, and not personal, and cannot be af- 
fected to the prejudice of the estate by any acts of his 
prior to his appointment. Any otherrule would be a 
very dangerous one. It would put itin the power of 
the widow or other person, by first wrongfully inter- 
meddling with or disposing of the assets, and then ob- 
taining letters of administration, to squander the 
whole estate, and defraud both creditors and next of 
kin out of their rights. 1 Pars. Cont. 1382; Doe v. 
Glenn, | Adol. & E. 49; Wilson v. Hudson, 4 Harr. 168; 
Gouldsmith v. Coleman, 57 Ga. 425; Leber v. Kauffelt, 
5 Watts. & S. 445; Gilkey v. Hamilton, 22 Mich. 282. 
Minn. Sup. Ct., July 7, 1886. Wéiswell v. Wiswell. 
Opinion by Mitchell, *. 


FRAUDULENT CONVEYANCES—WHEN GOOD AS TO 
PARTIES.— Where by statute a sale or assignment of 
property by a debtor to defraud his creditors is de- 
clared void as to such creditors, and it is made a penal 
offense for any person to bea party to such transac- 
tion, such a transaction is yet good as between the 
parties to it. It is suggested that the attention of this 
court was not called to this provision of law, which 
was then in force when the case of Clemens v. Clem- 
ens, 28 Wis. 637, was decided, and it was urged by the 
learned counsel for the’'appellant that this section is 
inconsistent with the ruling in that case, and that this 
statute brings the case within the rule stated in Mel- 
choir v. McCarty, 31 Wis. 252, and Clark v. Lincoln 
Lumber Co., 59 id. 655. The rule there laid down is 
“that a contract made in violation of a statute is 
void, although the statute fails to provide expressly 
that contracts made in violation of its provisions shall 
not be valid.’’ It is also held that the imposition of a 
penalty for doing an act is in general equivalent to a 
prohibitory act. Benjamin, in his work on Sales (vol. 
2, p. 707 [4th Am. ed.]) says: ‘‘Whereever the law im- 
poses a penalty for making a contract, it impliedly 
forbids parties from making such a contract.’’ See 
cases cited in note 26. It will be seen by an examina-, 
tion of the statutes of the States in which the courts 
have held contracts of the nature in question valid as 
to the parties, many of them have also a statute simi- 
lar to the penal statute above quoted, and in England 














there is and was asimilar provision. But it is held 
that notwithstanding this penal statute for punishing 
parties who attempt to defraud creditors by a 
transfer of the property of the debtor, such con- 
tracts are good as between the parties. If there 
were no law regarding such contracts except the penal 
act, the rule stated by this court in the case above 
quoted would apply, though the penal act does not ex- 
pressly prohibit the making of the contract, on the 
presumption that the Legislature intended to abso- 
lutely prohibit the making of such contraet,and so 
render them void as to the parties; but the same Leg- 
islature which passed the penal act says that such cone 
tracts, when made, shall be void only as to cred- 
itors of the grantor, and by the strongest implication, 
that they shall be valid as to all other persons. The 
courts have, in the interest of morality and a sound 
public policy, refused to enforce contracts made in 
violation of law; and generally have refused to 
enforce them when the law simply punishes the 
making of certain contracts, upon a presumption 
that the law-making power intended that all 
such illegal and punishable acts should be void 
when there is nothing in the law showing a contrary 
intent. In this case however the law-making power 
has declared that contracts of the nature in question 
shall be void only as to creditors, and good as between 
all other parties; and the act punishing the parties to 
the fraudulent contract ought not therefore upon a 
mere presumption to change the intent of the Legis- 
lature which declares the contract valid as to the par- 
ties. Construing the two acts together, it is the same 
as though there were a provision in the penal act by 
which it was expressly declared, that although the 
parties shall be punished for attempting to defraud 
creditors, still any transfer or sale of property made for 
that purpose sball be valid between the parties making 
it. This is the construction which has been given to 
this law whenever the attention of the courts has 
been called to the effect which the penal act should 
have upon it. Carpenter v. McClure, 39 Vt. 9-13. In 
this case the court says: ‘“‘If such transactions were 
made punishable as offenses, and the statute did not 
contain this section [referring to the section declaring 
the contract void as to creditors only], it could more 
properly be urged that they were in all respects to be 
governed by the laws relating to prohibited transac- 
tions; but while one section prohibits the covinous 
contract, the other limits the resulting invalidity 
to the innocent parties against whose interest it is di- 
rected.’’ We think thisis the true construction to be 
given to the two acts, and that consequently the penal 
statute referred to does not invalidate the contract as 
between the parties. Wis. Sup. Ct., Sept. 21, 1886. 
Davey v. Kelley. Opinion by Taylor, J. 


INFANTS— GOODS SOLD TO PARTNERSHIP — AVOID- 
ANCE.—In an action upon contract for goods sold and 
delivered to a partnership, one member of which is a 
minor, the plea of infancy may be interposed by him 
in bar of any claim of personal liability upon the con- 
tract. Conrad v. Lane, 26 Minn. 589. The goods hav- 
ing been furnished to a partnership of which defend- 
ant was shown to be a member, the court ruled that 
he was liable, on the ground, substantially, that by 
engaging in business as a member of the firm he held 
himself out as competent to bind himself by contract, 
and hence is estopped to set up his infancy as a sole 
defense. The rule is not however changed by the fact 
that he was a member of a partnership. His contracts 
are voidable, as in other cases. Mason y. Wright, 13 
Metc. 308; Smith v. Kelley, id. 309; Todd v. Clapp, 118 
Mass. 495; Schouler Dom. Rel., §§ 424, 425. In Kemp 
v. Cook, 18 Md. 130, Lord Mansfield is quoted as hav- 
ing said in Gibbs v. Merrill, 3 Taunt. 307, ‘‘ that an in- 
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fant, by engaging in a partnership with an adult, holds 
himself fraudulently to the world;” but we find no 
such language in the case referred to as applied to the 
infant partner. In some States the common-law rule 
is changed by statute, in order to protect persons 
dealing with infants under circumstances likely to in- 
duce the beliefthat they are overage. Jaques v. Sax, 
39 lowa, 367. How far, or in what cases, an infant may 
or may not be bound by actual fraud, it is not neces- 
sary to consider here, since this case clearly falls within 
the rnle Jaid down in Conrad v. Lane, supra. It 
would be a similar innovation upon the common-law 
rule, if in cases where his appearance and business 
were such as to induce the belief that he was over age, 
an infant would in consequence be held bound as 
though of full age. The hardships which may arise in 
particular cases must yield to the operation of a gen- 
eral rule, founded in public policy, intended to pro- 
tect persons in fact under age from the danger of im- 
prudent contracts. 2 Kent Comm. *241. Minn. Sup. 
Ct., Sept. 6, 1886. Folds v. Allardt. Opinion by Van- 
derburgh, J. 


MARRIAGE—WIFE’S TORTS—EXEMPLARY DAMAGES.-— 
Exemplary damages are recoverable against husband 
and wife iu an action against them for the malicious 
trespass of the wife, though the husband is without 
blame. When two persons have so conducted as to 
be jointly liable for atort, each is responsible for the 
injury committed by their common act. But when 
motive may be taken into consideration, the improper 
motive of one cannot be made the ground of aggravat- 
ing the damages against the otherif he is free from 
such motive. In such case the plaintiff must elect 
against which party he will seek aggravated damages. 
Clark v. Newsam, 1 Exch. 131. Soa master sued for 
the trespass of his servant is not liable for exemplary 
damages, however evil the motive of the servant, if 
he is himself without malice. The Amiable Nancy, 3 
Wheat. 546; Cleghorn v. New York Cent. & H. R. R. 
Co., 56 N. Y. 44. In all cases it is to be observed that 
the plaintiff has his election to proceed against all or 
any of the wrong-doers; and in such case it would be 
unjust to make the malicious motive of one party the 
ground of enhancing damages against another who is 
free from such motive, if the plaintiff proceeds against 
all, he thereby deprives himself of the right he other- 
wise would have had to claim exemplary damages. 
But the case is different when suit is brought for a tort 
of the wife for which the husband is liable solely by 
reason of her coverture; for then the plaintiff has no 
election, but must proceed against both; and herein 
lies the distinction between this case and the 
cases relied upon by the defendant, for the husband is 
liable, not as master, but as husband, and because of 
the oneness of the twain in the eye of the law. We 
have not been referred to, nor have we found much 
authority for this distinction, but we think it must 
exist in principle. Vt. Sup. Ct., Aug. 18, 1886. Lom- 
bard v. Batchelder. Opinion by Rowell, J. 

MISTAKE—REFORMING DEED.—A court of equity 
will reform a written instrument of conveyance so as, 
by enlarging or narrowing its terms, to make it con- 
form to the original intention of the parties as ex- 
pressed in their verbal contract, notwithstanding the 
statute of frauds. Thecourtsof a few of the States 
have held that contracts required by the stat- 
utes of frauds to be in writing could only be cor- 
rected in the single instance of a mistake in reference 
to the subject-matter of the contract, where the error 
consisted in including more—for instance, land—in the 
written contract than the parties intended, in which 
case parol evidence might be used to show that the 
surplus should be omitted or eliminated from the con- 
tract as written, and confine the operation of the con- 


tract to the remaining subject-matter mentioned in 
it, and to which the parties intended the contract to 
apply. The reason assigned for thus limiting the re- 
formation of a contract required by the statute of 
frauds to be in writing, is that parol evidence in that 
case does not conflict with the statute of frauds, since 
the relief does not make a parol contract required by 
the statute of frauds to be iu writing, but simply nar- 
rows a written one already made. The courts of the 
States that put the most stress on this doctrine had no 
general equity jurisdiction, but only such limited 
equity jurisdiction as the statutes of the State con- 
ferred upon them. This view of the question there- 
fore grew out of that fact. A few other States how- 
ever with general equity jurisdiction followed in the 
same line of thought. On the other hand, a large ma- 
jority of the courts of the States have held that con- 
tracts required by the statute of frauds to be in writ- 
ing may be reformed by the courts of equity so as to 
enlarge or restrict the terms or the subject-matter of 
the contract, whenever it is clearly shown that the 
written contract, by fraud or mistake, does not em- 
brace either the terms or the subject-matter of the 
contract as it was intended and understood by the 
parties to it. The courts of equity go upon the ground 
that the statute of frauds is nu real obstacle in the 
way of administering equitable relief so as to promote 
justice and prevent wrong. They do not overrule the 
statute, but to prevent fraud or mistake, confer reme- 
dial rights which are not within the statutory prohibi- 
tion. In respect to such needful remedies, the statute 
as to them isuplifted. Ky. Ct. App., Sept. 21, 1886. 
Noel’s Ex’r v. Gill. Opinion by Bennett, J. 
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OUR NEW YORK LETTER. 

‘THE fourth of October is the lawyer's New Year 

day here. He makes his usual new resolutions to 
ask for no unnecessary adjournments, to be always 
ready with his cases, and not to charge his client more 
than he thinks he can get. The volume of litigation 
here, as indicated by the calendars, is larger than last 
year, there being upwards of eight thousand actions 
and proceedings pending against the city alone. The 
General Term of the Supreme Court is more than 
seven months behindin its work, although it has 
caught up not a little during the last two years. This 
has been accomplished however only by rendering 
numerous decisions without opinions, a most fruitful 
method of protracting litigation, Counsel will not be 
likely to advise clients to abandon their contentions 
where there bas been a favorable and well considered 
opinion by an able judge, for the reason that the Gen- 
eral Term has reversed without opinion. 

An exposition of the views of our General Term not 
infrequently terminates the suit, where a failure to 
express itself sends the case to the Court of Appeals. 
Recognizing the sometimes dangerous and expensive 
delays caused by a failure to secure the prompt con- 
sideration of the General Term, where decisions re- 
lating to demurrers and orders are appealed from, 
Edward B. Whitney, Esq., introduced a most excel- 
lent resolution at the Jast meeting of the Bar Associa- 
tion. It provides for the holding of a General Term 
every month in the judicial year, that is to say from 
October to June, instead-of three time a year as at 
present, and the assignment by the governor of an ad- 
ditional justice from some interior district of the 
State (where he could easily be spared) which would 
make four justices assigned to the work of review in 
this Judicial District. By the powers conferred upon 


them by statute they would then be enabled to en- 





large their number soas torun two General Terms 
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at the same time, and thus keep quite abreast of the 
work. 

The Court of Appeals nominations naturally call 
forth considerable discussion by members of our bar. 
Ispeak entirely without prejudice or favor, when I 
state that if theelection were to be decided by the 
votes of the New York lawyers, Judge Daniels would 
exchange the ermine of the Supreme Court for that of 
the Court of Appeals. He is universally respected by 
members of our bar. No judge who sits upon our 
local bench is more couspicuous for ‘ the judicial tem- 
perament’”’ than he. Deliberate, patient, command- 
ingly able and invariably just, surely was he born for 
the highest judicial honors. Removed for many 
years from the atmosphere of political contention, 
litigants and lawyers throughout the State rest assured 
that no vdor of partisanship clings to his gown. The 
ability and uprightness of Judge Peckham we all con- 
cede, but did he not wear this polished armor and 
equipment of the advocate so long thatit is even now 
difficult forhim to thoroughly divest himself of the 
tendency to regard one side or the other by light other 
than that shed by the cold judicialreason? Would he 
assume his seat on the bench of the highest court of 
the Commonwealth with his robes entirely free from 
the dust created by many a fierce and not very remote 
struggle in the political arena? These are questions 
pertinent to the comparison between the two men, 
and should be answered by every one participating in 
the choice of candidates. Was there ever a better op- 
portunity for the people of this State to declare that 
they they do not want and will not tolerate partisan- 
ship as a quality in any candidate for judicial prefer- 
meut, and that the honors of the bench are to be re- 
served for those members of our profession whose 
habits of mind, thought, and purpose lead them to 
achieve greater success in the court-house than in the 
caucus. 

The flight of Ex-Alderman Sayles, and the transfer 
of the property of his boudsman, who happens to be 
his brother, caused great discomfort in the district 
attorney’s office. 

It is reported that the brother, a well known 
butcher, has retained Gen. Butler, as counsel, a new 
edition of Benjamin on Sayles, as it were, with the 
chapter on delivery omitted, bound in half calf, and 
adapted for use in Canada. Mr. Sayles transferred his 
property just before the time set for the trial of his 
boodle brother. Would it not be a good plan to have 
a law passed preventing the transfer of property men- 
tioned in justifying on a bail bond, until the district 
attorney has filed his written consent thereto, any 
transfer in the absence of the filing of such consent to 
be null and void. It works no hardship on any one, 
and prevents any future rascality in that direction. 
The transfer of the property alluded to has provoked 
considerable discussion among the lawyers as to the 
professional propriety of the transaction, so far as it 
included legal services. 

In a case as notorious as any and all of the boodle 
aldermen cases are, where it is publicly known that a 
relative has become surety on a bond, is it the duty of 
alawyer to enquire as to whether the property in- 
cluded in the proposed transfer is covered by the jus- 
tification, or shall he prepare the deeds without ques- 
tion orcomment? The claim of the attorney who 
performed the service that any lawyer would have 
done the same, is disputed by a good many lawyers 
who read the code of ethics with a somewhat more 
seusitive eye. 

I have learned that an effort is being made to induce 
the Bar Association to investigate the charge made by 
a certain ex-judge, with great emphasis, that six law- 
pers in this city received upwards of $370,000 for al- 
leged services in the Broadway railroad job. 





The importance attained by the game of base ball is 
realized where it isknown that in a recent dispute 
between two league clubs, it was necessary to use the 
machinery of the Supreme Court to compel a certain 
phenomenal pitcher to leave his position on the field, 
and desist from further disregarding the terms of an 
alleged contract with the rival club. Counsel for the 
pasties procuring the injunction, in an argument op- 
posing a motion to vacate the same, stated that the 
defendant phenomenon was an in and out, up and 
down, ambi-dexter pitcher with ten separate and dis- 
tinct corkscrew curves. At this point he was inter- 
rupted by Judge Donohue, before whom the motion 
was argued, who stated that he had never seen a game 
of base ball in his life, that he used to play three-old- 
cat when a boy, and then thought there was one too 
many. After elaborate argument and the examina- 
tion of the rules of the various associations, the in- 
junction was vacated, the suit discontinued, and the 
multi-curve pitcher sent on his way rejoicing. 

[had occasion sometime since to retain Judge 
Hough, of St. Louis, in asuit which I desired to bring 
there. The judge will be remembered by many of 
your readers for his able opinions, written while he 
was chief justice of the court of last resort in the State 
of Missouri. A more polished gentleman or abler 
lawyer there is not in the State. While dining together 
one day, we were speaking of the many kinds of 
knowledge useful to a praticing lawyer. Yes, said the 
judge, there is no kind of knowledge that sooner or 
later will not be useful to a busy lawyer. To illustrate 
he said: Some years ago a man in the southern part 
of the State was tried for killing some wild pigs which 
belonged toa neighbor. The only witness of the*pros- 
ecution, who swore to the killing, said he saw the de- 
fendant in the act. The young lawyer for the de- 
fendant, in cross-examining the witness, asked if the 
swine made much noise when they were stuck. The 
witness to make a most profound impression turned 
in his chair and said: ‘ Jedge, I never heard such all 
fired squealin’ in my life.’’ Defendant’s counsel at 
this point addressed the court and said: ‘‘I ask your 
Honor to take judicial notice of the fact that a wild 
hog never squeals.’’ He did, and the prisoner was ac- 
quitted. 

Demort ENmot. 

New York, Oct. 18, 1886. 

————__>__—_—_ 


CORRESPONDENCE. 
INCONSISTENCIES IN THE CODE OF CRIMINAL PRO- 
CEDURE. 

Editor of the Albany Law Journal: 

The communication of J. B. Daily, of Prattsville, 
which appeared in your issue of October 16th, 
calls attention to one of the inconsistencies in the 
Code of Criminal Procedure, which the Legislature 
has been twice requested to remove. An article was 
written for the LAW JOURNAL in 1882, and another in 
1886, which set forth this and various other absurdi- 
ties of the Code. The last article was supplemented 
by a very interesting one by Mr. Dunn, of Champlain. 
At the request of many of the prosecuting attorneys 
of the State, a bill was prepared last winter with 
great care, correcting many of the plain and unques- 
tionable inconsistencies of the Criminal Code. This 
bill was introduced March 25th (Senate bill, No. 475). 
It was referred to the Judiciary Committee, reported 
for consideration to the Senate and committed to the 
committee of the whole and ordered when printed, to 
be recommitted to the committee on judiciary, and 
then it slept the sleepof all pigeonholed bills. Sub- 
sequent inquiry showed that not a senator had given 
the bill sufficient consideration to uuderstand, or for 
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a moment discuss its provisions. The Legislature 
seemed to have time enough to considera fresh sup- 
ply of Mr. Field’s Codes, but too little time to con- 
sider the plainest absurdities, inconsistencies, and in- 
congruities of the Codes we have. In justice to Mr. 
Field it should be said that most of the defects men- 
tioned are produced by crude amendments to the 
Code, for which Mr. Field is not responsible. If 
Mr. Daily can write enough, scold enough, or draw 
bills enough to push the next Legislature into correct- 
ing the Codes we have before adopting more, he will 
perform a service for which the bar having to deal 
with criminal law will be under great obligation. If 
Mr. Daily will set upa cry from Greene, Mr. Dunn 
will join from Clinton, and by that time I may have 
summoned sufficient new courage in St. Lawrence, 
and among us we may make enough noise to attract 
the attention of the law makers at Albany. 
L. C. LANG. 

BRASHER FAtt1s, N. Y., Oct. 16, 1886. 





Wuo wrote “THe BeNncH AND THE BAR?” 
Editor of the Albany Law Journal: 

“The Bench and the Bar,’ by the Author of ‘‘ Ran- 
dom Recollections of Lords and Commons,”’ was writ- 
ten by James Grant. It was published in London in 
1837 by Henry Colburn and republished in this coun- 
try by Carey & Hart. 

Allibone’s Dictionary of Authors, title Grant, 
James. There is another work entitled ‘‘Law and 
Lawyers,’ two volumes, octavo, published in London, 
1840, by Longman, Orme, Green & Longmans, the au- 
thor of which is not given in the volumes. Who he 
was bas puzzled many. It was probably written by 
Archer Polson. Allibone’s Dictionary of Authors, 
title Polson, Archer, where it is said to have been 
published in 1858. My copy was published in J840. 
Paul, Timbs & Fitzgerald (‘‘Modern Anecdotes,”’ p. 
183), cite it as Polson’s. Mr. Woolrych (2 Lives of 
Eminent Serjeants, p. 553) cites it as Polson’s, though 
in a note (p. 642) he says: ‘This is avery interesting 
and amusing book of two volumes attributed to Mr. 
Polson.” The italics are Woolrych’s. Neither Lown- 
des nor Brunét mentions Polson. 

ALBANY, Oct. 25, 1886. NATHANIEL C. MoAKk. 


Editor of the Albany Law Journa?: 

The author of ‘‘The Bench and Bar’’ was James 
Graut, a London journalist, who was born in Elgin, 
Worayshire, in 1805. In 1864 he was connected with 
the Morning Advertiser. He wrote several unsecta- 
rian religious books. 

Detroit, Oct. 24, 1886. Cc. 


Editor of the Albany Law Journal: 

In answer to Biblion’s inquiry in your last number 
I would say, that the author of ‘*‘The Bench and the 
Bar,’’ London, 1837, was James Grant, editor of the 
London Morning Advertiser. 


TRENTON, N. J., Oct. 25, 1886. G. D. W. V. 





COURT OF APPEALS DECISIONS. 
a following decisions were handed down Tues- 
day, Oct. 26, 1886: 

Judgment affirmed with costs—People, respondents, 
v. Oscar F. Beckwith, appellant; People, respondents, 
v. Roxalana Druse, appellant; In re Proving last will 
of Stephen F. Beekman, deceased; Fannie S. Petrie, 
administratrix, respondent, v. Ogdensburgh and Lake 
Champlain Railroad Company, appellant; Miles B. 
Riggs, administrator, respondent, ve American Home 





Mission Society, appellant; Jared Webster, respond- 
ent, v. Seth W. Nichols, executor, etc., appellant; In 
re estate of Jesse Hulse, deceased; Mary McCall, ad- 
ministratrix, respondent, v. Silas H. Witherbee et al., 
appellants; Dayton Hillyer, ancillary administrator, 
appellant, v. United States Trust Company of New 
York, respondent; Thomas Fox, respondent, v. Mat- 
thew Byrnes, appellant; Michael Tracey, administra- 
tor, appellant, v. New York Central and Hudson River 
Railroad Company, respondent.——Judgment of Gen- 
eral Term reversed, and that of Special Term affirmed 
with costs—People, appellants, v. John O’Brien, re- 
ceiver, etc., respondent; Robert Willetts et al., execu- 
tors, respondents, v. Sarah A. Willetts et al., appel- 
lants.——Order affirmed with costs—People, ex rel. 
Richard Ryan, respondent, v. Civil Service Superin- 
tendent and Examining Board of New York City et 
al., appellants; People, ex rel. Lake Shore and Michi- 
gan Southern Railroad Company et al., appellants, v. 
Common Council of Dunkirk (two cases); People, ex. 
rel. Cornelia E. Rosa, appellant, v. John C. Streeter 
et al., assessors of Watertown, respondents. Judg- 
ment of the General and Special Terms reversed, and 
the proceedings of the respondents reversed, with costs 
to the relator in this court and the court below—Peo- 
ple, ex rel. Frank Smith, appellant, v. Commissioners 
of Fire and Buildings Department, Brooklyn, respond- 
ents.—Judgment of General Term affirmed as to the 
probate of the will, and reversed as to award of costs 
to the contestants, with costs to the executor, to be 
paid out of the estate—In re Probate of Will of John 
Wilson, deceased. Appeal dismissed with costs— 
Joseph Corner, appellant, v. Frank Wrisley, respond- 
ent.— Order of General Term‘reversed, with costs of 
appeal to this court and $10 costs of opposing motion 
at the General Term—Anton Schwartz, appellant, v. 
Louise Weber, administratrix, respondent.— Motion 
to restore cause granted, on payment by appellant to 
respondent’s attorney of $10 costs of motion and ser- 
vice of three printed copies of case—Willis McDonald 
et al., respondents, v. Department of New York, G. 
A. R., appellant. Motion to dismiss appeal granted, 
with $10 costs of appeal and $10 costs of motion—Wil- 
bur 8. Peck et al., respondents, v. Isaac Powers, ap- 
pellant.——Motion to dismiss appeals granted without 
costs—Gotthel Greiner v. Jettle H. Hamburge; Na- 
than Hutkoff, respondent, v. William Jennings Demo- 
rest et al., appellants; Emily R. Caldwell, executrix, 
v..Franklin J. Wall, appellant.——Motion to advance 
cause—Margaret E. Richardson et al., appellants, v. 
Henry R. Jackson et al., respondents. Motion to 
ndvance cause denied without costs—Hester J. Todd 
and another, appelants, v. Isaac Nelson, respondent. 
(1) Motion to substitute granted. (2) Motion to 
discontinue granted upon payment of costs of 
appeal to this court, and costs of motion—Per- 
rin H. Sumner, respondent, v. Hannah Alexan- 
der, administratrix, appellant.——Motion to vacate or- 
der dismissing appeal granted on payment of $10 costs 
of motion—In re accounting of John C. Conner, as- 
signee of John F. Smyth, an insolvent debtor.—Mo- 
tion for substitution and to advance cause granted 
without costs—John M. D. McIntyre etal., appellants, 
v. McIntyre Coal Company, respondents.— Motion 
to prefer and advance cause denied without costs— 
Throop Grain Cleaning Company, respondent, v. H. 
Cornelius Smith, appellant. Motion to dismiss. 
Ordered that the executor, appellant, serve upon the 
attorney, Aletla A. Akin, three copies of the return 
now on file with the clerk of this court, embracing her 
notice of appeal within ten days after the notice of 
this order, and in default thereof that this appeal be 
dismissed with costs—In Settlement of accounts of 
Asa B. Kellogg, executor of Benjamin Akin, de- 
ceased. 
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CURRENT TOPICS. 


UDGE TAFT, of the Supreme Court of Vermont, 
@ read at the annual meeting of the Vermont 
Bar Association, in 1885, a paper on ‘‘ English Law 
and its Early Books,” which is now issued in a 
pamphlet, and which gives an instructive and con- 
cise account of the original sources of our law, prin- 
cipally Glanville, Bracton, Fleta, Britton, Mirrour of 
Justices, De Hengham, etc. He observes in con- 
clusion: ‘‘ The first book of English law known to 
have been printed was an abridgment of the ancient 
law in Norman French, by Nicholas Statham, Baron 
of the Exchequer in 1468. It was printed, as is 
supposed, between the year 1470 and 1490. As is 
usual with those early books, there is no date, no title 
page, and no paging, and the author’s name does 
not anywhere appear. It contains many original 
authorities which are not extant in the year books 
of those days. Inthe century after the year 1500 
there were many law treatises published, among them 
the abridgment of Fitzherbert, his Natura Brevium; 
‘The Doctor and Student,’ by St. Germain; Term’s 
De La Ley, by Rastelle; ‘The Boke for a Justyce of 
Peace;’ ‘The manner of Kepynge a Court Baron 
and a Lete;’ and the Carta Feodi, a book of prece- 
dents of feoffments. During the same century there 
were several volumes of the year books printed, and 
the reports of Plowden, Brooke, Bellewe and Dyer. 
The united number of printed volumes of decisions 
of the English Courts in 1645 can be seen from the 
comments of the ‘Legal Bibliography’ upon the 
paper read by Senator Hoar, before the American 
Antiquarian Society, in which he states there were 
but fourteen. In commenting upon this statement 
it is shown that there were twenty-eight volumes 
of reports then in existence. But to make this 
number each part of Coke’s reports must be treated 
asa separate volume. Happy year 1280, when two 
volumes contained all the law that was known. 
Happy 1645, when all the law reports might be 
packed in a small traveling trnnk. Soule’s Refer- 
ence Manual, published in 1883, gives nearly seven 
thousand volumes of reports of cases of English 
law, Africa and the islands of the distant seas fur- 
nishing their contingent, with several thousand vol- 
umes of elementary treatises.” And about one 
hundred volumes a year are now produced in this 
country alone, three-fourths of which is of no per- 
manent, and of but little present interest. 


At the annual meeting of the Incorporated Law 
Society, held at York, Eng., the president, Mr. H. 
Watson Parker, in his opening address expressed 
very decided opinions in favor of abolishing the old 
rules of land tenure, and assimilating the law of 
realty to that of personalty. He said: ‘‘The his- 
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torical reasons upon which the wide distinction be- 
tween these two systems of law were once grounded 
have for centuries ceased to have any weight. Now, 
the law as to personalty practically admits of all 
the modes of disposition which are in use with re- 
spect to realty. Leaseholds are personal estate, but 
they are commonly settled upon trusts correspond- 
ing to the uses of the settled realty, and these limi- 
tations practically accomplish with respect to lease- 
holds all that can be desired with respect to realty, 
and stocks, and funds, and personal estate gener- 
ally may be settled in like manner. We are told 
by a learned writer on this subject that the ‘law as 
to personal property, as it now stands, is just as fa- 
vorable to the preservation of important establish- 
ments, and to making provision for unborn chil- 
dren, as the law as to real property, and it is free 
from the objections of technicality and mystery to 
which the law of real property is open.’ Of course 
the assimilation of the law of real property to that 
of personalty would put an end to primogeniture; 
but this would be no hardship. The owner of a 
real estate who desires that his eldest son should 
possess it, to the exclusion of his other children, 
need only to make a will to carry out his desires; 
and it will be the consequence of his own neglect, 
if, by dying intestate, his estate is divided among 
his children equally, just as it is now the result of 
his own neglect, if by dying intestate, his real es- 
tate goes— contrary to his wish —to the eldest 
son, to the exclusion of his other children. To sug- 
gest a scheme for effecting the necessary reform in 
the direction advocated would occupy much more 
space than could be afforded within the limits of an 
address. In assimilating the law of realty to that 
of personalty, it would no doubt be necessary to 
preserve so much of the law relating to realty as 
arises out of its immovable character, and from the 
fact that the possession and the ownership are gen- 
erally distinct; but the modifications necessary 
would be exceptions only to the general law of per- 
sonal property, and the detail of these modifications 
would be readily contrived by the ingenuity of 
conveyancers, If the fundamental alteration in our 
law thus advocated were made, then (to use the 
words of Stephen, J., writing on this subject) ‘sim- 
plicity would be substituted for intricacy, and 
light for darkness, in this great department of law, 
and thus all which is artificial and technical in con- 
veyancing would be swept away.’ No doubt we 
should part from our antique learning and venera- 
ble methods with regret. No one who has drunk 
from the fountains of real property law as contained 
in ‘Littleton’s Tenures,’ with Butler and Har- 
greaves’ Notes;’ ‘Shepherd’s Touchstone ;’ ‘ Saun- 
ders on Uses;’ ‘ Fearnes’ Contingent Remainders,’ 
and ‘Sugden on Powers,’ and who has revelled in 
the artificial and paradoxical learning which they 
contain, can contemplate without a feeling of sad- 
ness the breaking up of the idols he once wor- 
shipped; but if ever the law of real property is to 
be radically and properly reformed, the sacrifice 
should be made, and we must commence by a jetti. 
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son of the fiction of tenure and estates, and all the 
resulting doctrine of uses, and give to the law of 
realty the simplicity of that of personalty. Let us 
hope that when the threatened reform of our land 
laws is taken in hand, the alterations and amend- 
ments to be made will be comprehensive and com- 
plete, and be a final settlement of the protracted 
question of the amendment of our real property law. 
It is hardly necessary to add that the views thus 
advanced are those of an individual member of our 
society only, and that the council over which I 
have the honor to preside for the year are in no 
way party or privy to their expression.” 


It is not often that such a combinatiou of frank- 
ness and ignorance is found as is exhibited by one 
of the Californian codifiers, according to a state- 
ment given in the last number of the American Law 
Review, copied from a California newspaper pub- 
lished a number of years ago. The account is as 
follows, and relates to some alleged mistake or de- 
fect in the Code: ‘*The codifier—who appears 
from his letter to be a much more sensible man 
than one would think (judging only from the 
codes) — wrote that it was a bad thing, and that 
he didn’t see what was to be done about it, but that 
the commission was not responsible for it; that all 
they had done was to copy the code of that emi- 
nent codifier, Mr. David Dudley Field; that it was 
evidently the intention of the Legislature that the 
commission should pursue this course, for if they had 
wanted a new code made they certainly should have 
known better than to refer the matter to them; that 
it couldn't be expected that a commission of three 
men, without any special training or experience for 
the purpose, could complete in two years a work for 
which Justinian had found it necessary to employ 
the great Tribonian, and seventeen other of the 
most eminent lawyers in the Empire during many 
years; a work of such transcendent difficulty that 
the greatest of English jurisprudents, Austin, had 
thought it necessary to recommend that a large 
number of the abiest men should be especially edu- 
cated for it, and should devote their whole lives to 
it; a work, finally, so extensive that it had taken 
even Mr. David Dudley Field some time to accom- 
plish it. As for himself, he said he never had pre- 
tended to be much of a codifier, but the position 
was offered to him with a good salary, and he 
didn’t feel called upon to decline it; that he made 
it a rule never to decline any thing that was offered 
on account of his own incompetency —that being a 
matter that concerned only those who employed 
him; that if any one were to offer to employ him 
to make a piano or a steam engine —which was as 
much out of his line as codifying itself —he would 
accept the offer, provided always that it was on a 
salary, and that he was not to be paid by the job; 
that in his opinion the other commissioners were no 
better than himself, and finally that the whole com- 
mission reminded him very forcibly of Pantagruel’s 
opinion of the French lawyers, which he quoted as 





follows: ‘Seeing that the law is excerpted out of 
the very middle of moral and natural philosophy, 
how should these fools have understood it, who par 
Dieu, have studied less in philosophy than my 
mule.” This is really delicious. The New York 
codifiers, we believe, never received any compensa- 
tion, except on one occasion a small sum to reim- 
burse their expenses for clerk hire, travel, etc. 


‘Our only Sherwood,” J., is humping up his 
back, of late. In a case in 86 Missouri, he says: 
‘*Called upon as one of the judges of this court to 
say whether I concur in the foregoing opinion, I 
say I dissent, and I say so for these reasons.” 
“What did this court do? Did it continue to 
wallow in the slough of flagrant misapprehension 
into which it had fallen? Nay, verily.” ‘‘ Is it right 
to punish the vigilant and reward the negligent? 
Queer law and justice that.” The italics are the 
judge’s. This was at April term, 1885, long be- 
fore the thermometer marked 110° in the shade 
at St. Louis. 


Another vacancy on the bench of the third judi- 
cial district of our State has been made by the 
death of Justice Osborn. This was an event not 
unexpected, for he has long been a great sufferer 
from an incurable disease. For several years he 
has been unable to do the work which should have 
fallen to him, and the legal business of the district 
has been seriously delayed in consequence. Justice 
Osborne was a fairly good lawyer, of a bright and 
quick mind, of very courteous and dignified man- 
ners, unquestionable uprightness and fairness, and 
a remarkable kindness and considerateness. His 
personal qualities were so winning that the lawyers 
of the district have submitted with patience to the 
very serious obstruction to business caused by his 
long feebleness. He however has hoped against 
hope for recovery, and occasional respites have 
seemed to warrant his expectations. But he is now 
at rest from all his sufferings, and so kind and gen- 
tle a spirit as his deserves the good words and ten- 
der thoughts of all who knew him, The writer of 
these lines once received a letter of sympathy from 
him, in which he said: ‘‘No one has ever hada 
stormier sea to navigate than I, and from experi- 
ence I can vouch for the truth of the old adage, ‘It 
is always darkest just before day.’ We hope and 
believe that he has now sailed into a peaceful har- 
bor where it is ever light. He was but fifty-one 
years old — too young to die, but not too young to 
have earned love for his gentle and manly qualities, 
and respect for the gallant fight he made against 
temptation and suffering. 

_ 
NOTES OF CASES. 
N State v. White, New Hampshire Supreme Court, 
July 30, 1886, it was held that it is no defense 
to a complaint for beating a drum within the com- 
pact part of a town, that it was done in the per- 
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formance of religious worship, and caused no ac- 
tual disturbance of the public peace. The court 
said: ‘‘This statute, like sections 7, 10 and 14 of 
the same chapter, against obstructing streets and 
sidewalks, and prohibiting fast driving in any 
street within the compact part of a town, is de- 
signed for the security of the public convenience, 
safety and tranquillity. As it would be no defense 
to a complaiat for a violation of the statute against 
incumbering streets, or for fast driving, to show 
that there was nobody else in the street at the time, 
and therefore no actual danger of obstruction or 
collision, so it would be no defense to show that no 
actual disturbance of the peace or of the religious 
worship of others resulted from the violation of the 
statute by the respondents. The act complained of 
being expressly prohibited by the statute for the 
prevention of disturbance of the public peace and 
tranquillity, an actual disturbance is not necessary 
to complete the offense. State v. Cate, 58 N. H. 
240. To constitute the offense charged no other 
intent or consequence is required than the inten- 
tional doing of the act which the statute prohibits. 
1 Bish. Crim. Law, 428. Nor is it a legal justifica- 
tion that the act was done in the performance of 
religious services, in accordance with the religious 
belief of the respondents. To recognize such a de- 
fense would be to make the professed religious be- 
lief and practices of the respondents superior to 
the statute. Reynolds v. United States, 98 U. S. 145. 
{t is contended that the statute is in conflict with 
article 5 of the bill of rights, and that it is an un- 
authorized invasion of the rights of conscience and 
religious freedom by the Constitution, 
* * * By this provision unlimited freedom of 
conscience and religious belief and profession is se- 
cured to every person, but it affords no justification 
for acts or practices in religious services which dis- 
turb the public peace, or disturb others in their re- 
ligious worship; and a statute prohibiting acts hav- 


secured 


ing a tendency to endanger the public peace, or to 
distract the attention and interrupt the quiet of 
others, is not in conflict with this constitutional 
provision, although the prohibited acts may form a 
part of the services of religious worship. Religious 
liberty as recognized and secured by the Constitu- 
tion does not mean a license to engage in acts hav- 
ing a tendency to disturb the public peace under 
the form of religious worship, nor does it include 
the right to disregard those regulations which the 
Legislature has deemed reasonably necessary for 
the security of public order. A reasonable meas- 
ure of prevention to avoid disturbance is not an in- 
fringement of constitutional rights. The police 
power of the State extends to the protection of the 
lives, health, comfort and quict of all persons, and 
the protection of all property within the State; and 
persons and property are subjected to such re- 
straints and burdens as are reasonably necessary to 
secure the general comfort, health and prosperity. 
* * * The State has authority to make regula- 
tions as to the time, mode and circumstances under 
which parties shail assert, enjoy or exercise their 








rights, without coming in conflict with any of those 
constitutional principles which are established for 
the protection of private rights and private prop- 
erty. Cooley Const. Lim. 596; Commonwealth v. 
Davis, 140 Mass. 485; State v. Freeman, 88 N. H. 
426.” 


Another case, interesting to the legal ladies who 
read this periodical every week, is Laton v. Balcom, 
New Hampshire Supreme Court, July 29, 1886, 
holding that the husband of a woman owning a 
mortgage on real estate cannot acquire title, as 
against his wife, by a purchase of the premises at a 
tax sale. Blodgett, J., uttered the following ad- 
mirable sentiments: ‘‘The obligations and duties 
of busbands and wives to each other, both express 
and implied, create such relations of trust and con- 
fidence between them that neither can acquire the 
other’s property by a clandestine payment of taxes, 
Such a seizure of each other's estate, alike inequita- 
ble and shocking to the moral sense, is believed to 
be unsupported by any adjudged case, and would 
be a palpable violation of the marital contract, 
which, from its very nature, creates a mutual right 
of faith in the constant regard of each for the in- 
terests and welfare of the other. In this respect 
husband and wife are still a legal unit; for while 
the legislation on which the defendant relies has 
greatly enlarged the property and civil rights of 
the wife, and materially diminished the liabilities 
and the powers of the husband, it has proceeded on 
the ground of equal rights of personal liberty and 
of ownership and control of property, and not on 
the ground of dissolving or in any degree impair- 
ing the relations of trust and confidence which mar- 
riage presupposes, and which are made by the mar- 
ital contract an essential part of the marital rela- 
tion. In the progress of society juster notions of 
the nature of the marriage contract have obtained, 
and accordingly the theory of servitude formerly 
attached to the status of the wife has been super- 
seded by the theory of equality. Her legal exist- 
ence is now recognized. She may hold property, 
earned, purchased, inherited or devised for her 
own benefit. She may contract and sue and be 
sued in her own behalf. Her civil rights are no 
longer subject to her husband’s control. She may 
exercise the right of suffrage in educational matters, 
and be elected to any school office. But there is 
nothing in the series of statutes by which her rights 
and privileges have gradually approximated an 
equality with those of her husband that abrogates 
the marital rights of trust and confidence incident 
to the relation in all stages of society. On the 
other hand, the existence and continuance of these 
relations is recognized and enforced in the statute 
rendering husband and wife competent witnesses 
for and against each other, by expressly excluding 
them when their testimony ‘ would lead to a viola- 
tion of marital confidence.’ Gen. Laws. chap. 228, 
§$ 20, 21; Clements v. Marston, 52 N. H. 31. And 
the progress of common law has been in the same 
direction, in accordance with the advance of popu- 
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lar intelligence by which it has been moulded. The 

obligations, the liabilities, and the privileges in- 
herently consequent upon the marriage upon the 
marriage union remain unchanged. The contract, 
.stipulatory or consensual, still is, ‘for better, for 
worse, for richer, for poorer, in sickness and in 
health, to love and to cherish.’ And although 
‘they two are no longer one, and he that one,’ in 
respect to property, they still have interests, direct 
and indirect, in each other’s estates, and these in- 
terests, like those of partners and tenants in com- 
mon, are sufficient to prohibit such an adverse re- 
sort to a tax title by either, as in the fair under- 
standing of both would be a breach of marital 
faith. But apart from mutual interests of property, 
which are of but secondary importance, such a 
breach of faith is a legally impossible destruction 
of that relation of trust established by the mar- 
riage, and which society has even more interest in 
preserving than the parties themselves. While un- 
just disabilities of the wife have been removed, 
there are implied stipulations of the contract which 
each party remains justly disabled to violate.” 


In Shamp v. Meyer, Nebraska Supreme Court, 
October 7, 1886, it was held that where one makes 
a promise to another for the benefit of a third per- 
son, such third person can maintain an action upon 
the promise though the consideration does not 
move directly from him. Maxwell, C. J., said: ‘‘If 
the allegations of the petition are true, Meyer as- 
sumed the payment of the obligations of the firm of 
Nohring & Meyer, one of which was the payment 
of the debts which the plaintiff afterward was com- 
pelled to pay. Can he maintain an action against 
Meyer on this contract to which he was not a party, 
but which contains a provision for his benefit? This 
question was before the Supreme Court of Nevada 
in Miliani v. Tognini, 7 Pac. Rep. 279, and it was 
held that a party may maintain an action on a sim- 
ple contract to which he was not a party, upon 
which he was not consulted, and to which he did 
not assent, when it contains a provision for his 
benefit. In Lawrence v. For, 20 N. Y. 268, one 
Holly, in November, 1857, at the request of the de- 
fendant, loaned and advanced to him $300, stating 
at the time that he owed that sum to the plaintiff 
for money borrowed of him, and had agreed to pay 
it to him next day; that the defendant, on consid- 
eration therefor, at the time of receiving the money, 
promised to pay it to the plaintiff on the next day. 
The court held that the plaintiff could maintain an 
action on the promise. Farley v. Cleveland, 4 Cow. 
432; 8. C., 9 id. 639; Lawrence v. For, 20 N. Y. 
268. This principle has been frequently applied in 
cases of mortgage foreclosure, where it is held that 
the undertaking of the grantee of the mortgaged 
premises to pay off the incumbrance is a collateral 
sectirity obtained by the mortgagor which inures, 
by an equitable subrogation, to the benefit of the 
mortgagee. King v. Whitely, 10 Paige, 465; Halsey 
v. Reed, 9 id. 446; Cumberland v. Codrington, 3 





Johns. Ch. 254-261. In Schermerhorn v. Vanderhey- 
den, 1 Johns. 139, it was held that a parol promise 
from one person to another, for the benefit of a 
third person, will enable that third person to main- 
tain an action on such promise. This rule was es- 
tablished under the common law, and has been ad- 
hered to by the courts of that State. In Cooper vy. 
Foss, 15 Neb. 516, it was held that the purchaser 
of mortgaged premises, who as the whole or part 
consideration for such purchase agrees to pay off 
the mortgage, may be sued, upon default of such 
payment, by the holder of the mortgage. See also 
Stewart v. Snelling, 15 Neb. 502; Merriman v. Moore, 
90 Penn. St. 80; Carman v. Kelly, 5 Hun, 283. In 
Merriman v. Moore, it is said: ‘It is a rudimental 
principle that a party may sue on a promise made 
on a sufficient consideration for his use and benefit, 
though he made it to another, and not to himself.’ 
Thff's Appeal, 24 Penn. St. 200; Townsend v. Long, 
77 id. 143; Justice v. Tallman, 86 id. 147. In Put- 
ney v. Farnham, 27 Wis. 187, it was held that in 
case of simple contract, where one makes a promise 
to another for the benefit of a third person, such 
third person may maintain an action upon the 
promise, though the consideration does not move 
from him. This, we think, is a correct statement 
of the law, and it is decisive of the case, as the pe- 
tition clearly shows a promise of the defendant 
made to another for the benefit of the plaintiff.” 


————__>__—_—_. 


EQUITY OF PARTNERSHIP CREDITORS. 
II. 


THE case of Menagh v. Whilwell, 52 N. Y. 146, will now 

be considered. In this case five persons were 
partners. Twosold their interests to one of the other 
three and retired from the firm. Subsequently two of 
the remaining three mortgaged their respective inter- 
ests to secure individual debts, and the third sold his 
interest toa stranger. A judgment having been re- 
covered against the five partners on an old firm debt, 
the defendant, under an execution thereon, took pos- 
session of the old firm assets,and the action was 
brought against him for conversion. 

Plaintiff claimed a four-fifths interest in the prop- 
erty under the chattel mortgages executed, as al- 
ready mentioned, to secure individual debts, one 
of the two partners executing one of the mort- 
gages having a one-fifth interest in the firm prop- 
erty, and the other having purchased, in addition to 
his one-fifth, the two-fifths of the two retiring part- 
ners. The court held that the plaintiff took title sub- 
ject to old firm debts, and that therefore the property 
in the possession of the sheriff was subject to levy for 
such debts. Two opinions were written, one by Judge 
Rapallo and the other by Judge Allen. The former 
devotes bis attention chiefly to the discussion of the 
effect of the acts of the three remaining partners, 
while the Jatter deals with the transfer of the two re- 
tiring partners. Judge Rapallo says, at page 154: 
* But the point upon which the judgment was sus- 
tained in the Supreme Court, was that after the exe- 
cution of the mortgages, H. E. Goodwin, the only re- 
maining partner, made a separate transfer to a third 
party of his individual interest in the partnership prop- 
erties, and on this ground it was held that when the 
execution was levied none of the defendants in the 
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execution had any leviable interest in the property 
levied upon; and it was further held that the plaintiff 
who had purchased the interest of S. G. Pubert under 
his mortgage was entitled by virtue of two mortgages 
and at the purchase at the sale under them to recover 
the value of four-fifths of the corpus of the partner- 
ship property levied upon by the defendants without 
regard to the partnership debts. This position is not 
without authority in its support.’’ (Neither authority 
nor principle sustainsit.) ‘*It is founded upon the 
theory that separate transfers of the individual inter- 
ests of all the partners divested the title of the firm; 
that firm creditors have no lien upon the parinership 
effects,and no direct right to compel their application to 
firm debts in preference to individual debts; that the 
right tocompel this application is an equity vested 
in the partners themselves, and exists only as between 
each other; that so long as this equity exists in any of 
the partners, the creditors have an equity to compel 
its enforcement between the partners, and may by this 
means obtain the application of the partnership prop- 
erties to their demands in preference to the individual 
debts or separate dispositions of any of the partners. 
In other words, ‘that the equities of the creditors can 
only be worked out through the equities of the part- 
ners.’ From these premises the conclusions have been 
drawn that if such equities are waived or released by 
the partners themselves, the creditors lose them, and 
that a transfer of the individual interest of a partner 
in the firm property to a third person extinguishes the 
equity of the partner, and consequently that of the 
creditors which is dependent on it. This doctrine has 
been carried to the extent of holding that if the indi- 
vidual interests of each of the members of a firm are 
successively sold under executions against such mem- 
bers respectively for their individual debts, the pur- 
chasers acquire the corpus of the property free from 
the copartuership debts, and the equities of the part- 
ners and partnership creditors are extinguished. 
Coover’s Appeal, 29 Penn. St. 9. The injustice, and it 
may be said the absurdities, which result from such a 
view, lead to an inquiry into its correctness. A firm 
may be perfectly solvent, though the members are in- 
dividually insolvent; yet in such a case the doctrine 
that the property of the firm is divested, and the equi- 
ties of the partners and partnership creditors are ex- 
tinguished by separate transfers of the individual in- 
terests of all the partners, might result not only in 
an appropriation of all the properties of the firm 
to the payment of the individual debts to 
the entire exclusion of the firm creditors, but 
to a most unjustifiable sacrifice and waste of 
such properties. For instance, suppose a firm to con- 
sist of three members, each having an equal interest, 
and to be possessed of assets to the amount of $300,000, 
and to owe debts to half of that amount, the interest 
of each partner, supposing their accounts between 
themselves to be even, is $50,000. The members of 
the firm are individually indebted. One of them sells 
his share, and receives for it $50,000, which is its actual 
value; the share of another of the parties is sold out 
under execution and brings its full value, $50,000. 
Thus far one partner remains, and he has an equity to 
have the firm debts paid, and those who have 
sold out are protected against those debts. The 
purchasers of the separate interests are entitled to the 
surplus only. The joint creditors still have their re- 
course against partnership property, and the right to 
levy on such of itas is subject to sale on execution. 
But before uny levy the remaining partner sells out 
his individual interest, or it is sold out on execution. 
According to the doctrine applied in the present case, 
and maintained in the case of Coover’s Appeal, supra, 
the firm property is by this last sale relieved from the 
partnership debts; the twoshares first sold are at once 





changed from interest in the surplus to sharesin the 
corpus of the property free from the debts, their value 
is doubled, and the fund which should have gone to 
pay the joint debts is, without any consideration, ap- 
propriated by the transferees of the individual inter- 
ests of the partners.” 

This whole opinion should be carefully read. That 
this decision is correct cannot be doubted. But it is 
submitted that the court did not found its decision 
upon the great substratum principle which underlies 
this department of jurisprudence. The lien of part- 
nership creditors in this case was not extinguished, 
because the three remaining partners still retained an 
interest in the payment of firm creditors out of the 
old firm assets, after the transfer of the two partners 
to one of the remaining three, and after the mortgag- 
ing and sale by these three partners of their respect- 
ive interests in the firm property to different parties. 
Each one of these three partners had an interest in the 
payment of ali firm debts out of firm property in pref- 
erence to the individual debts of each of the other two; 
and when they severally mortgaged and sold their re- 
spective interests in the firm property they were still 
interested in the firm creditors’ priority of payment 
out of the partnership property, because none of the 
persons to whom they severally mortgaged and sold 
assumed or was in any manner liable for the old firm 
debts. If such debts were not paid out of the firm 
property so mortgaged and sold by the parties sever- 
ally, then the whole weight of them would fall on the 
partners themselves. Thus their interest in the pay- 
ment of firm debts out of the firm property, notwith- 
standing their several pledges and transfers thereof, is 
manifest. The partners then having this deep inter- 
est in the satisfaction of the old firm claims out of 
firm property an interest that was apparent to them at 
the time of the different transfers, and they having 
done nothing to divest themselves of their equity, and 
not having shown an intention to destroy their equit- 
able lien, it must be regarded as still subsisting. In 
fact so far as the mortgages and the transfer that were 
severally made by the then partners were concerned, 
the court recognized the force of this position, that 
the equity of the partners survived their relinquish- 
ment of their title to the firm property, the court say- 
ing: “But itis claimed that when all the partners 
have assigned, their interest in the property is divested 
and their equity is destroyed, and therefore the prop- 
erty is released from the debts,and what was at the 
time of the assignment a share of a contingent surplus 
has been converted into ashare of the corpus of the 
property. Isthis position sound? When a partner 
sells his interest in afirm to a person other than his 
copartner, or it is sold on execation against him, does 
he thereby lose all equity to have the firm debts paid 
out of the assets? When he sells to his copartner, he 
relies upon his assumption of the partnership debts, 
and unless he stipulates for an application of the as- 
sets to that purpose he parts with all lien upon them. 
But when he sells to astranger not liable for the debts, 
or his interest is sold on execution, is not the right to 
have the debts paid out of the property, a right of in- 
demnity personal to himself, and which does not pass 
by the sale? Could it be tolerated that the interest 
of a partner should be sold under execution against 
him, on which sale only the value of his interest in 
the surplus could be realized and that the purchaser 
should be allowed to take the corpus of the property, 
and leaves him liable fur the debts?” 

In this case, Judge Allen, discussing the effect on the 
old firm creditors, of the transfer of the two retiring 
partners of their two-fifths interest in the firm prop- 
erty to one of the then remaining partners, expresses 
an opinion that creditors of the new firm composed of 
the three remaining partners, had there been any, 
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would have been entitled to preference over creditors 


of the old firm as to the old firm property which might 
be undisposed of. He says: “ Had the firm, after the 
change of interest therein, incurred liabilities and con- 
tracted debts, a question would have arisen between 
the creditors of the old and new firms, and the cred- 
itors of the new would have been preferred.”’ 

This is undoubtedly the law where the retiring part- 
ner sells out to allthe remaining partners jointly, and 
not separately to one. Smith v. Howard, 20 How. 
(U. 8.) 121; Baker's Appea/, 21 Penn. St. 76. In both 
of these cases the retiring partner transferred his in- 
terest to the two remaining partners, and the courts 
sustained assignments made by the new firms of the 
old firm property, in which creditors of the new firms 
were preferred. But in Menagh v. Whitwell the retir- 
ing partners sold their interest, not to all three of the 
other partners, but to only one of them. This differ- 
ence in the facts between this and the other cases does 
not however callforthe ap lication of any different 
principle. 

In Menagh v. Whitwell the creditors of the new firm 
would have been prevented, although the transfer was 
to one, and not to all, of the continuing partners, be- 
cause all the five partners had lost their interest inthe 
payment of old firm debts with old firm property, the 
two who retired losing their interest by a sale to those 
who were personally bound to pay such debts, and 
bound tosave those two harmless from such debts and 
the other three, because being after the transfer, the 
real debtors as between themselves and all others, 
and being bound in conscience as well as by the Jaw, 
to pay them out of any property they might have, 
ceased to have any interest in their payment out of 
any particular fund or property. The equity of all five 
partners being extinguished, the equity of the old firm 
creditors would be forever gone. 

There are dicta and possibly one decision hostile to 
the decision in Menagh v. Whitwell. The dicta are 
found in Doner v. Stauffer,1 Penn. (P. & R.) 198; 
Coover’s Appeal, 29 Penn. St. 9; and the cases of 
McNutt v. Strayhorn, 39 id. 269; Case v. Beauregard, 
99 U.S. 119, seem to be on the same side. 

In the last case it appeared that May, Graham and 
Beauregard had been partners. May and Graham 
transferred their interest in the firm property to the 
United States, and subsequsntly these interests were 
transferred by the United States to three persons, and 
thereafter a railroad corporation and these three per- 
sons and the remaining partner, Beauregard, executed 
an act of fusion by which all the rights of the parties 
became vested in the corporation. The object of the 
action was, as thecourt said: ‘‘To follow and subject 
to the payment of a partnershipdebt property which 
formerly belonged to the partnership, but which, be- 
fore the bill was filed, had been transferred to the de- 
fendants.”’ 

The court, dismissing the bill, said: ‘‘ The effect of 
these transfers and the act of fusion was, very clearly, 
to convert the partnership property into property held 
in severalty, or at least to terminate the equity of any 
partner to require the application thereof to the pay- 
ment of the joint debts. Hence if, as we have seen, 
the equity of the partnership creditors can be worked 
out only through the equity of the partners, there was 
no such equity of the partners, or any one of them, as 
is now claimed, in 1869, when this bill was filed. No 
one of the partners could then insist that the property 
should be applied first to the satisfaction of the joint 
debts, for his interest in the partnership and its assets 
had ceased.” 

This decision will not stand the test of principle. 
The two partners whose interests were severally sold 
did not thereby forfeit their equity as partners. They 
still retained an interest in the payment of partner- 





ship debts out of firm property, because the transferees 
were not liable for such debts, and did not assume 
them. If the transferee could dispose of this property 
without paying two-thirds of the firm debts out of it, 
the burden of payment would fall on them. As the 
equity of these two partners still existed after the 
transfer, so did the equity of the firm creditors, and if 
it be argued, as the court did argue, that an unincum- 
bered two-thirds of all the firm property passed by 
these transfers, then the conclusive answer is, that the 
firm being insolvent, the transfers of its property to 
pay individual debts of members of the firm were 
fraudulent and void. On this point the court said: 
“The bill, it is true, charges that the several transfers 
of the partners were illegal and fraudulent without 
specifying wherein the fraud consisted. The charge 
seems to be only a legal conclusion from the fact that 
some of the transfers were made for the payment of 
the private debts of the assignors. Conceding such to 
have been the case, it was a fraud upon the other part- 
ners, if a fraud at all, rather than upon the joint cred- 
itors; a fraud which those partners could waive, and 
which was subsequently waived by the act of fu- 
sion.” 

The court is at first uncertain whether it isa fraud at 
all for a partner to pay his individual debt with prop- 
erty of an insolvent firm, and finally declares the 
fraud, if any, to bea fraud upon the other partners 
merely. No principle would seem at first thought to 
be better settled than the one which sets the seal of its 
condemnation on every such transfer and declares it 
fraudulent and void as tothe firm creditors. Menagh 
v. Whitwell, 52 N. Y. 146, 162; Wilson v. Robertson, 21 
id. 587; Ranson v. Van Deventer, 41 Barb. 307; Phelps 
v. McNeely, 66 Mo. 554; Lemley v. Johnson, 43 N. H. 
144. 

And yet there are cases which hold that individual 
debts may be paid with firm property, although the 
firm ‘s insolvent, provided of course all the partners 
assent to the transaction. Marks v. Hill, 15 Gratt. 400; 
Schmidplapp v. Currie, Miss. Sup. Ct. (18 Am. Law Reg. 
108), 55 Miss. 597. See also Hopgood v. Cromveell, 48 
Ill. 64. 

Indeed in Schmidlapp v. Currie the court sustained a 
transfer by one of two partners with the assent of the 
other, of all the firm property to pay an individual 
debt of the partner making the transfer. This transfer 
of course made the partnership absolutely insolvent, 
leaving nothing out of which to pay firm debts, and 
yet the court sustained the transfer as against a firm 
creditor at the time of the transfer. This is certainly 
an extreme case,and carries the doctrine that the 
equities of firm creditors are derivative and depend- 
ent to the utmost limit, and yet it is sound on princi- 
ple. The court intimated thut itsdecision might have 
been different if the firm had been insolvent. But it 
is impossible to see how insolvency could make any 
difference, when the transfer to the individual cred- 
itor of all the partnership property created an abso- 
lute insolvency, leaving no firm property whatever for 
firm creditors to collect their claims from. This de- 
cision is an important one, and it will be worth the 
while to step aside from the trend of this article to 
examine it. It appears that H. and U. were partners. 
H. having become indebted to O., transferred to him 
in part payment of the indebtedness and with the con- 
sent of U. the entire businessand stock of the part- 
nership. Firm creditors having sued out a writ of at- 
tachment against the firm, and caused the same to be 
levied on the property so transferred, on the ground 
that the payment of the individual debt of H. with all 
the partnership property was fraudulent and void as 
to firm creditors, that question was presented for the 
decision of the court. The court said: “Is it true 
that partnership assets cannot by tbe act or consent of 
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all the partners be assigned in liquidation of the pri- 
vate debt of one of the members, so as thereby to de- 
feat the claims of firm creditors? The authorities on 
the question are divided, and in Burns on Fraudulent 
Conveyances it is broadly stated that such convey- 
ances are voluntary and void as to firm creditors, but 
it is doubtful from the cases cited whether the author 
is alluding to transfers made by one partuer alone, 
without the assent of his copartner, or whether he 
embraces assiguments participated in by the entire 
firm. If the former, the proposition is indisputable. 
If the latter, we think the sounder reasoning and the 
weight of authority are against him. We speak of 
cases like the present, where there is no pretense of 
actual fraud and where there is no showing that the 
firm was at the time insolvent, though according to 
some of the cases the insolvency of the firm would not 
affect the result. The firm creditors at large of a part- 
nership have no Jien on its assets any more than ordi- 
nary creditors have upon the property of an individ- 
ual debtor. The power of disposition over their prop- 
erty inherent in every partnership is as unlimited as 
that of an individual, and this jus disponendi in the 
firm, all the members codperating, can only be con- 
trolled by the same considerations that impose a limit 
upon the act of an individual owner, namely, that it 
shall not be used for fraudulent purposes. So long as 
the firm exists therefore its members must be at lib- 
erty to do as they choose with their own, and even in 
the act of dissolution they may impress upon its assets 
such character as they please. The doctrine that firm 
assets must be applied to the payment of firm debts, 
and individual property to individual debts, is only a 
principle of administration, adopted by the courts 
when from any cause they are called upon to wind up 
the firm business, and find that the members have 
made no valid disposition of or charges upon its assets. 
Thus when upon a dissolution of the firm by death or 
limitation or bankruptcy or from any other cause, the 
courts are called upon to wind up the concern, they 
adopt and enforce the principle stated; but the prin- 
ciple itself springs only out of the obligation to do 
justice between the partners. * * * This right of 
the creditors is therefore really the right of their 
debtors and inures to them derivatively from the 
debtors. Hence it is said that the lien or quasi lien of 
the creditors ‘is worked out through the partners;’ 
the meaning of which is that the firm creditors may 
demand the primary application of the firm assets to 
the payment of their debts, because each one of the 
partners should have aright to demand this as against 
his copartners. * * * Conceding, asall the authori- 
ties do, that the firm creditors have no independent 
right to demand to be first paid, but derive that right 
solely by, through and under the right which the par- 
ties have to insist that this shall be done, it is impos- 
sible to see how the rule can be enforced where all the 
members of the firm have before the dissolution, and 
without ground to suspect fraud, given to the assets 
a different direction.” 

Principle lies at the foundation of this decision, and 
it is difficult to see how any other doctrine can be 
enunciated consistently with the principle that the 
equity of firm creditors is merely derivative. But the 
fallacy of the reasoning of the court in Case v. Beau- 
regard, based upon the power of the parties to destroy 
the equity of firm creditors by the unanimous consent 
of all the partners, lay in the assumption of a fact which 
did not exist, namely, that May and Graham, as well 
as Beauregard, assented to the act of fusion. They 
did not assent to it. Their grantees or transferees did: 
but they had no authority to do so, so as to bind their 
assignors, as the transfers to them only passed the in- 
terest of May and Graham in the firm assets, which 
was given subject to firm debts, and did not confer 





upon them any right to consent to a destruction of 
the partners’ equity and the lien of firm creditors 
which May and Graham by their conveyances had re- 
served. What right then had the court to assert that 
all the partners had voluntarily waived their equity 
by an act of fusion to which all did not consent? 

In McNutt v. Strayhorn, the court, following the 
dicta in the previous cases in that State, decided that 
transfers severally made by all the partners worked a 
destruction of the partners’ equity and the firm cred- 
itors’ lien. 

These cases will enjoy an unenviable solitude, and 
they should, for more illogical decisions cannot well be 
imagined. 

The decision of the court in Case vy. Beauregard, 99 
U. S. 119, was reaffirmed in Case v. Beauregard, 101 id. 
688, and Fitzpatrick v. Flannagan, 106 id. 648. In this 
last case the court declared that the survivor of an in- 
solvent firm, who is permitted to carry on the business 
by the personal representatives of the deceased mem- 
ber may dispose of the partnership property in pay- 
ment of his individual debt. The language of the court 
is too remarkable to be omitted from this discussion, 
**And unless a partnership creditor or the personal 
representatives of the deceased partner commence 
such a proceeding to liquidate the affairs of the part- 
nership there is nothing to prevent the surviving parte 
ner from dealing with the partnership property as his 
own, and acting in good faith, to make valid disposi- 
tions of it. Locke v. Lewis, 124 Mass.1. And if in 
like good faith, with the acquiescence of the personal 
representatives of the deceased partner, he uses the 
firm property to continue business on his own ace 
count, and in hisown name he does it without other 
liability than to be held accountable to the estate of 
his deceased partner forashare of the profits; or as 
we have seen, upona bill filed for that purpose by the 
personal representatives of the deceased partner, or 
partnership creditor; to wind up the firm business 
and apply its assets to the payment of its debts. Any 
intermediate disposition of the property made in good 
faith, even although it may have been specifically a 
part of the partnership assets, and even if it has been 
applied to the payment of bis individual obligations, 
will be valid and effectual.”’ 

Suppose all the partners concur in transferring their 
interest in the firm to a stranger, will the lien of the 
firm creditors be extinguished? If it is simply a con- 
veyance of their interest after deducting partnership 
liabilities, and the purchaser does not assume those 
debts, it must be held, if principle is observed, that the 
lien is preserved, although there are dicta leaning the 
other way, 1s we have already seen. The partners 
having subtracted the firm debts from the value of the 
firm property, have as between themselves and the 
purchaser paid such debts. It is therefore to their 
interest that they should not be called upon to pay 
them again. If the purchaser does not render himself 
personally liable for their payment, the partners must 
be presumed to have intended that the firm property 
shall remain bound for their satisfaction, for other- 
wise the partners might have to pay them after the 
firm property had been sold by the purchaser or seized 
to pay hisindividual debts, the purchaser not being lia- 
ble for the firm debts. Nay, the partners would run the 
risk of being called upon to pay them the next day 
after the sale, if such sale discharged their lien and the 
lien of the firm creditors upon the firm property. In 
Menagh v. Whitwell, 52 N. Y.161, Judge Rapallo ex- 
presses his opinion that such a sale would not destroy 
the lien of firm creditors. ‘*How much more clearly 
apparent would be the injury to creditors by asale to 
a person not liable for the debtsif such sale had the 
effect to relieve the property from them.” If on the 
other hand, the partners sell the firm property, and 
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not merely their interest in it, and firm debts are not 
deducted from the value, then it is clear that the lien 
of the partners is furever gone, for 30 far from having 
any interest in the firm property continuing as secur- 
ity for the firm debts, they have expressly discharged 
it from such lien by receiving its full value without 
deducting the debts, and transferred the lien from the 
property to its proceeds which they have received,and 
thus extinguished the lien of firm creditors. As be- 
tween themselves and the purchaser, the duty rests 
upon them to satisfy the firm claims. The transaction 
is in effect the same as a sale of specific articles of mer- 
chancise by afirm. It isa mere truism to say that 
the title of the purchaser in such a case is unincum- 
bered by any lien in favor of partnership creditors. 

The lien of a partner upon partnership assets sur- 
vives his death and vests in his personal representa- 
tives. It is held by all the authorities that to the ex- 
tent that the partnership property remains in specie 
the lien of the old tirm creditors is superior to the lien 
of the creditors of the surviving partner or partners 
who continue the business. Stocken v. Dawson, 9 
Beav. 239; affirmed in 17 L. J. Ch. 282; Payn v. 
Hornby, 25 Beav. 280; Hoyt v. Sprague, 103 U. 8. 613; 
8. C., 26 Law Ed. 585, 590; Nerot v. Burnard, 4 Russ. 
247; Payn v. Hornby, 4 Jur. (N. S.) 446. 

This is the rule, even though the representatives of 
the deceased partner consented to the continuance of 
the business without a settlement with the survivor. 
Hoyt v. Sprayue; Nerot v. Burnard ; Payn v. Hornby, 

But see the doctrine in Fitzpatrick v. Flannagan, 
supra, which is opposed to this doctrine. And where 
no such consent is shown, and the contract of partner- 
ship does not require a continuance, and no provision 
to that effect is contained in the deceased partner’s 
will, the lien of the old firm creditors binds the new 
property brought into the business by the survivors as 
wellastheold. West v. Skipp, 1 Ves. Sr. 239; Stocken 
v. Dawson, 9 Beav. 239; 8. C.,on appeal, 17 L. J. Ch. 

4 


The authorities agree that where the representatives 
consent to the continuance of the business, the lien of 
the old firm creditors attached to only the old firm 
property. Hoyt v. Sprague; Paynv. Hornby; Lind. 
Partn., 700-702. 

In Hoyt v. Sprague the court, in passing on this 
question, say: ‘‘ They ’’ (the representatives) ‘‘ had the 
power, if they saw fit, unless restrained by their bene- 
ficiaries, to allow the estates of their deceased intes- 
tates to be continued in the business of the partner- 
ship; and if it was continued by their allowance and 
consent, the property became liable to the partnership 
debts subsequently incurred as well as to prior debts; 
but with this qualification, that the property which 
remained unchanged was still subject to the partner- 
ship lien in preference to after-incurred debts; whilst 
new property, which in the course of business took the 
place of the old, was not subject to said lien in prefer- 
ence to such debts.”’ 

In Payn v. Hornby, Sir John Romilly, master of the 
rolls, asserts that there is no lien on new firm prop- 
erty in favor of old firm creditors, even though the 
representatives of the deceased partner do not in any 
way sanction the continuance of the business. To 
prevent such alien from attaching, they must prevent 
the carrying on of the business by the appointmeut of 
a receiver; otherwise the new firm creditors can claim 
priority of payment out of new firm property over old 
firm creditors. He says (4 Jur. [N. S.] 446): “ But on 


the death of a partner the case is altogether different. 
There is, as Lord Eldon very accurately expressed it, 
‘a quasi lien;’ there isin point of fact only a right 
to the specific property. The executors of the deceased 
partner are joint tenants with the surviving partners, 
and accordingly they are entitled to require the sur- 





viving partners to do one of two things—either to wind 
up the partnership business at once, or to fix the value 
of the testator’s property and secure payment of the 
amount. * * * If the executors do not 
apply for a receiver, but simply file a bill for the 
winding up of the partnership, I apprehend that the 
new stock which has been acquired during the time 
that the business has been carried on by the surviving 
partner belongs in the first place to the creditors who 
had been created by such subsequent dealings, and 
not to the creditors of the old partnership, and that is 
the duty of the executors if they wish to prevent any 
dealings with the stock to come at once to this court 
for the appointment of a receiver; otherwise they in 
fact sanction the commission of a fraud by leading the 
subsequent creditors to believe that they are dealing 
with a person who is liable out of his stock in trade to 
discharge their debts.” 

While the decisions which have been already re- 
ferred to, holding that the transfer by all the partners 
to an individual creditor is effectual to destroy the 
lien of the firm creditors are sound on principle, it 
does not necessarily follow that such transfer is good 
as against firm creditors. It may be fraudulent in 
law, although there is no fraud in fact. The partner 
whose individual debt is not thus paid or secured 
takes from his own property, to which the firm credit- 
ors have clearly a right to resort for payment, a por- 
tion thereof to pay a debt for which he is not liable. 
To that extent he gives away bis property. But the 
law requires him to be just before he is generous. If 
therefore the property which he retains is not suffi- 
cient to pay all his debts, the transaction is necessarily 
fraudulent and void. The other partner and the firm 
being insolvent, orthe firm being made insolvent by 
the transfer, it is clear that if the partner whose indi- 
vidual debt is not thus paid does not retain enough 
property, so that the firm creditors can collect the de- 
ficiency out of the same after exhausting the firm 
property, the firm creditors are defranded, for he has 
given away a portion of his property at the expense of 
his creditors. While it is true that the equitable lien 
of the partnership creditors is gone, they still have the 
right in common with all creditors to assail a transfer 
which operates as afraud upon them. They cannot 
claim that a fraud has been committed by the destruc- 
tion of their equity, but they clearly have the right to 
insist that one of their debtors shall not pay the debts 
of another at their expense. 

In Schmidlapp v. Currie this obvious distinction ‘is 
not mentioned; but it may be that the case did not 
call for any reference to it. While all the firm prop- 
erty was turned over to the individual creditor of one 
of the partners, and the firm, as a firm thus rendered 
insolvent, it may have been the case that one of the 
partners was abundantly able to pay all his individual 
debts and the firm debts besides. In such case the 
transactions would not necessarily be fraudulent, and 
the question of fraud would be a question of fact- 
The partner whose property would have to pay all the 
firm debts, and not the firm creditors, would suffer 
from the transaction. 

In Wilson v. Robertson, 21 N. Y. 587, the court based 
its decision on the distinction holding that the prefer- 
ence by the firm of the individual creditors of one of 
the partners was fraudulent in law, because as the 
other partner was not liable for such debts, the trans- 
action constitutes a gift from him at the expense of 
his creditors. The court said: ** Neither the firm nor 
the copartner Staples was in a condition to makea 
gift of the firm assets to Crocker or his creditors.” 

In New Hampshire the doctrine, that a transfer by 
one of two partners to the other operates to destroy 
the creditors’ lien, is qualified. It is there held that 
the lien of firm creditors is extinguished on the inter- 
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est of the selling partner, but that the lien on the 
sale of the purchasing partner is unaffected by the 
transaction. Spurr v. Russell, 23 Am. Law Reg. 276; 
8..C., 59 N H. 338. See also Jenny v. Johnson, 43 id. 
144. 

This decision has no foundation in principle, and is, 
as w® have seen, opposed to the almost unbroken 
trend of the adjudications. In addition to the cases 
already cited on this subject, see Rice v. Barnard, 20 
Vt. 479: Marks v. Hill, 15 Gratt. 400; Giddings v. 
Palmer, 107 Mass. 269; Conchman’s Adm’r v. Maupin, 
78 Ky. 33. 


Guy C. H. Cor.iss. 
POUGHKEEPSIE, N. Y. 


————_—¢___— 


INSURANCE—“ VACANT AND UNOCCUPIED.” 
NEW HAMPSHIRE SUPREME COURT, 
JULY 29, 1886. 


Moore vy. Pue@nix Fire INSURANCE Co. 


A house in which no one lives, but in which a former occu- 
pant had left some trifling articlesof furniture, not of 
such character asto be valuable for use elsewhere, is 
** vacant and unoccupied * within the meaning of these 
terms as used in fire insurance policy. 


ger esi on a policy of insurance upon the 
4 plaintiff's two-story frame dwellivg-house, barn 
and shed attached. 

The court instructed the jury that the word “ va- 
cant” inthe policy means the same as empty, de- 
void of furniture, and that whether the buildings were 
vacant, in that sense, was the question for them to 
decide. Looking at the purposes and uses of the 
house, was it vacant in the above sense? To this in- 
struction the defendants excepted. In response toa 
question submitted to them by the court the jury 
found specially that neither of the buildings named in 
the policy was vacant and unoccupied for more than 
ten days atany time between the date of the policy 
and the time of the fire. A general verdict was di- 
rected for the plaintiff, which the defendants moved 
to set aside. 


J. L. Foster, Ray, Drew & Jordan and Rand & Morse, 
for plaintiff. 


Carpenter. Bingham, Aldrich & Remick and Bing- 
ham, Mitchells & Batchellor, for defendants. 


ALLEN, J. The defendants claim that the action 
cannot be maintained because it was not commenced 
in this court within twelve months from the date of 
loss, as stipulated in the policy. The action was com- 
menced within twelve months of the loss in the Cir- 
cuit Court of the United States. Subsequently after 
the lapse of more than twelve months, by agreement 
of the parties, the suit was transferred to this court. 
The entry of the action here was not of anew action 
then first commenced. It was the same action before 
begun in the Federal court. The agreement to enter 
the action here and prosecute the defense was a 
waiver by the defendants of the limitation in the pol- 
icy. The limitation was not pleaded, and this defense 
could not be made except undera special plea. The 
buildings were occupied at the time the insurance was 
effected, August 15, 1876. From August 24, 1876, to 
December 11, of the same year, they were not occu- 
pied. They were consumed by fire December 30, 1876. 
The policy contained the condition that “if the prem- 
ises shall be occupied or used soas to increase the 


risk, or become vacant and unoccupied for a period of 
more than ten days, or the risk be increased by any 
means whatever within the control of the assured, 
without the consent of the company * * * then 





and in every such case this policy shall be void.’’ It 
seems to have been conceded at the trial that the plain- 
tiff's buildings had been ‘*unoccupied’’ within the 
meaning of that term as used in the policy, for a per- 
iod of more than ten days. Buta different meaning 
was given tothe phrase “vacant and unoccupied,” 
and under instructions of the court upon the defini- 
nition of the word “ vacant,"’ the jury found that the 
buildings were not “vacant and unoccupied” for a 
period of more than ten days between the date of the 
policy and the fire. 

The meaning of the words “vacant and unoccu- 
pied’’as used in the contract of insurance is that 
which the parties intended to give them; and that in- 
tention is to be found from the whole instrument, the 
subject-matter of the contract and the situation of the 
property insured. The object of the stipulation 
against vacancy and non-occupancy was to guard 
against the increased risk which arises from the ab- 
sence of everybody, which duty or interest might af- 
ford some protection. In the same clause of the con- 
tract, ‘increase of risks’? from the mode of occupa- 
tion and use of the premises, and ‘increase of risk by 
any means whatever,” are mentioned as express 
grouuds for avoiding the policy. ‘If the buildings 
shall be occupied or used so as to increase the risk, or 
become vacant and unoccupied for a period or more 
than ten days, or the risk be increased by any means 
whatever,” isa statement in which the leading idea 
in the condition of forfeiture is ‘‘increase of risk,” 
and that idea must have been intended as a part of the 
definition of the words ‘*‘ vacant and unoccupied.”” It 
was the increase of risk from the loss of care and at- 
tention of persons otherwise present, which the part- 
ies intended to guard against by the stipulation of the 
forfeiture ‘in case of vacancy and non-occupancy for 
more than ten days. That intended by the words 
“ vacant and unoccupied,” as used in the policy and in 
the connection in which they were used, such a deser- 
tion of the premises and removal from them as would 
materially increase the risk. Thecase of Sleeper v. 
Ins. Co., 56 N. H. 401, sustains this construction of the 
words “ vacant and unoccupied.’’ In that case the 
stipulation for forfeiture in the policy was, “if the 
premises hereby insured become vacated by the re- 
moval of the owner or occupant, without immediate 
notice to the company and consent indorsed hereon 
* #* * this policy shall be void.”’ In the opinion by 
Smith, J., itis said: ‘It is apparent the insurers in- 
tended to guard against the increased risk which in- 
evitably affects buildings, where no one is living, or 
carrying on any business. An unoccupied building 
invites shelter to wanderers and evil-disposed per- 
sons. Noone interested is present to watch or care 
for the property, or seasonably to extinguish the 
flames in acase of fire; and for various reasons that 
might be enumerated an unoccupied building is more 
exposed to destruction, to say nothing of the induce- 
ment a dishonest owner would have to turn it, if un- 
profitable, into money, when insured, by becoming a 
party to its destruction by fire. If then the motive is 
to have some one present occupying and dwelling in 
the buildings, and interested to preserve the roof that 
shelters his family or hold his household goods, that 
object would plainly be defeated by holding that he 
and his family may depart with all their possessions, 
save perhaps a few articles not needed for present use, 
and still the premises be considered occupied. * * * 
I cannot say thatI have any doubt that these build- 
ings were vacant at the time they were burned, in the 
sense in which that term was used in the policy.”” And 
Ladd, J., in his opinion in the same case says: “I 
think when the occupant of a dwelling-house moves 
out with his family, taking partof his furniture and 
all the wearing apparel of the family and makes the 
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place of his abode in another town, although he may 


have an intention of returning in eight or ten months, 
such dwelling-house, while thus deserted, must be re- 
garded as unoccupied, that is, vacated, according to 
the natural and ordinary received import of those 
terms. It is the very situation against the hazards of 
which the defendants undertook to guard themselves 
by an express stipulation and condition inserted in 
the contract upon which the action is founded.”’ 

In Keith v. Ins. Co., 10 Allen, 228, the policy con- 
tained a provision that “if the building insured re- 
mains unoccupied more é¢han thirty day without no- 
tice the policy will be void.’’ The building was a 
trip-hammer shop and had not been used for business 
for more than thirty days, the machinery and tools 
remaining there, and the plaintiff's son going through 
the shop nearly every day toseeif things were right. 
It was decided that these facts did not constitute oc- 
cupancy, but that some practical use must have been 
made of the building; and if it remained thus, with- 
out any practical use, for the space of more than 
thirty days, it was within the meaning of the policy, 
unoccupied, and the policy became void. And in 
Ashworth v. Jns. Co., 112 Mass. 423, the condition in 
the policy was, ‘if the buildings insured shall be va- 
cated and remain so more than thirty days without 
the consent of the company, tbe policy shall be void.” 
The buildings were a dwelling-house and barn. The 
house was only used by the plaintiff for himself and 
servants to take their meals in when he was carrying 
on a contiguous farm, and the barn was used for stor- 
ing hay and tools, but no cattle were kept there. A 
verdict forthe defendant ordered upon these facts 
was sustained, the decision being that the premises 
were vacated within the meaning of that term as used 
in the policy, which thereby became void. In the 
opinion Colt, J., says: ‘*Occupancy as applied to 
such buildings implies an actual use of the house, as a 
dwelling place, and such use of the barn as is ordina- 
rily incident to a barn belonging to an occupied 
house, or at least something more than a use of it for 
a mere storage. The insurer has a right, by the terms 
of his policy, to the care and supervision which is in- 
volved in such an occupancy.” Keith v. Jns. Co., 
supra, where “ unoccupied’ instead of “ vacated” is 
used in the condition of forfeiture, is cited as an au- 
thority in support. 

If the terms “‘ vacated and unoccupied,” as applied 
to buildings and as used in clauses of forfeiture of in- 
surance, are intended to referto the want of some 
practical use fur which the insured buildings were de- 
signed, and the reason for this is the increased risk 
arising from the lack of care and vigilance incident to 
such a use, then the buildings must be said to be “ va- 
cant and unoccupied’? within the meaning of the 
contract of insurance when there is such a removal 
from themasto materially increase the risk from 
fire. 

In all the cases referred to, the terms “ vacancy ” 
and *‘non-occupancy ”’ are used interchangeably and 
as equivalent in meaning. ‘* When the policy spec- 
ially provides, that in case the premises ‘shall be left 
unoccupied’ (Paine v. Agricultural dns. Co.,5 N. Y. 
619) or ‘shall remain unoccupied " (Keith v. Jus. Co., 
supra) or “shall become vacant (Cummins v. Ins. Co., 
5 Hun, 554) or ‘unoccupied’ (Wustman v. Jns. Co., 15 
Wis. 138) or ‘shall be vacated’ (Ashworth v. Jns. Co., 
supra) the insurance shall be forfeited, a practical oc- 
cupancy consistent with the purposes or uses for which 
they were insured is intended, and an occupancy that 
measurably lessens the vigilance and care that would be 
incident to its use for such purposes is not an occu- 
pancy within the meaning of the term as thus em- 
ployed.’’ Wood Ins., § 89. 

The question of vacancy and non-occupancy, and 





the question of increase of risk from these and other 
changes of circumstances, are questions of fact for the 
jury. Gumvwell v. Merchants’ Ins. Co., 12 Cush. 167; 
Luce vy. J/ns. Co., 105 Mass. 297; Williams v. Jns. Co., 57 
N. Y. 274; Cummings v. Jus. Co., 67 id. 260; Robinson 
v. dns. Co., 27 id. 134; Wood Ins. 439, and cases cited. 
But when the undisputed facts as naturally interpreted 
show vacancy and non-occupancy and consequent in- 
crease of risk, or where there is no evidence to rebut, 
modify or explain the evidence of increased danger 
from the change, there is no question of fact to sub- 
mit to the jury, and it becomes the duty of the court 
to declare the verdict. Sleeper v. /ns. Co., supra; Ash- 
worth v. Ins. Co., supra ; Dittmer & Pelle v. Ins. Co., 23 
La. Ann. 458. 

The defendants at the trial moved that the verdict 
be directed for them on the ground that there was no 
evidence to be submitted to the jury, that the insured 
premises were not ‘‘ vacant and unoccupied.’’ The 
motion was denied and the question of vacancy and 
non-occupancy was submitted to the jury under in- 
structions making a distinction in meaning between 
these terms as usedinthe policy, and leaving the 
question of vacancy to be determined upon the evi- 
dence without reference to the question of increase 
of risk. Taking the meaning of the phrase * vacant 
and unoccupied,”’ as used in the policy, to be such va- 
cancy and non-occupancy as materially increased the 
risk, there was no evidence that the buildings insured 
were not “vacant and unoccupied” for a period of 
more than ten days, in that sense. The premises were 
not occupied for nearly three months between the 
date of the policy and the fire. Little or no furniture 
of sufficient value to remove was left in the house, 
which was remote from habitations, five miles in one 
direction and two in the other. There was no person 
in the vicinity whose duty or interest required him to 
have any careof it. The house was open;.the win- 
dows, some broken, were entirely gone and it was ex- 
posed to the incursions of chance travellers, pleasure 
seekers, sportsmen and tramps. Nothing short of de- 
struction, which subsequently came, could have added 
to the abandoned character of the premises under the 
desolation which set upon them. The facts all point 
toone conclusion. There is no circumstance showing 
or tending to show that the buildings were not ‘‘va- 
cant and unoccupied,” and there was no evidence 
showing or tending to show that the risk was not in- 
creased. There is no fact that lessens or modifies the 
force of the fact that shows increased danger. It 
does not alter the case that the plaintiff did not know 
of the vacancy and non-occupancy until the time of 
re-occupation. Reasonable care required that he 
should have known of the tenant’s removal, and it 
was his duty tosee that the terms of the contract 
were carried out. Sleeper v. Jns. Co., supra. The de- 
fendants did not consent to the non-occupancy. They 
were not informed of it until long after the fire, and 
even in the plaintiff's proof of loss, he failed to give 
this material information. The parties could not have 
intended such an abandonment of the premises as the 
case shows, and at the same time not have intended 
that they would be “vacant and unoccupied” in the 
sense in which those words were used in the forfeit- 
ure clause of the policy. There being no evidence 
competent to be submitted to the jury that the build- 
ings were not for more than ten days after the insur- 
ance “ vacant and unoccupied,”’ and vacancy and non- 
occupancy being manifest from undisputed evidence, 
the motion of the defendants for a verdict should 
have been granted, and the exception to the refusal is 
sustained. 

Judgment for the defendants. 

Carpenter and Bingham, JJ., did not sit; the others 
concurred. 
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INJUNCTION—AGAINST LIBEL OF BUSINESS. 
UNITED STATES CIRCUIT COURT, E. D. PENNSYLVANIA, 
OCTOBER 9, 1886. 

Kipp v. Horry. 

An injunction will not issue to restrain a libel on business, 


Leg was a motion for a preliminary injunction to 

restrain the defendants from publishing defama- 
tory and libellous statements about the plaintiff's 
business, carried on in connection with two letters- 
patent of the United States. The plaintiff had filed a 
bill in equity to restrain the defendants from infring- 
ing these patents and for an account. The defend- 
ants’ answer had not been filed. The bill upon which 
the injunction was asked for was filed as an ancillary 
bill in the suit already pending. 


Anthony Q. Keasbey and Francis Rawle (with them 
Walter G. Smith), for plaintiff. 


E. Clinton Rhodes (with him F. Carroll Brewster), 
for defendants. 


BRADLEY, J. Weare asked to grant an injunction 
in this case to restrain the defendants from publishing 
certain circular letters which are alleged to be libel- 
lous and injurious to the patent-rights and business of 
the complainants, and from making or uttering libel- 
lous or slanderous statements, written or oral, of or 
concerning the business of the complainants, or con™ 
cerning the validity of their letters-patent, or of their 
title thereto pending the trial and adjudication of the 
principal suit which is brought to restrain the in- 
fringement of said patents. 

The application seems to be altogether a novel one, 
and is urged principally upon a line of recent English 
authorities, such as Dixon v. Holden, L. R., 7 Eq. 488; 
Thorley Cattle Food Co. v. Massam, 14 Chan. Div. 763; 
Thomas v. Williams, id. 864; and Herman Loog v. 
Bean, 26 id. 306. An examination of them, and other 
cases relied on, convinces us that they depend on cer- 
tain peculiar acts of Parliament of Great Britain, and 
not on the general principles of equity jurispru- 
dence. 

By the Common-Law Procedure Act of 1854 (17 and 
18 Vic., ch. 125, $$ 79, 81, 82), it was provided, that ‘in 
all cases of breach of contract, or other injury, where 
the party injured is entitled to maintain and has 
brought an action, he may claima writ of injunction 
against the repetition or continuance of such breach 
of contract or other injury,” etc.; and ‘tin such ac- 
tion judgment may be given that the writ of injunc- 
tion do or do not issue, as justice may require,” and 
further (§ 82), the plaintiff may at any time after the 
commencement of his action apply ex parte for an in- 
junction. 

This statute gave the judges of the common-law 
courts the power to issue injunctions in the cases 
specified (i. e.,breaches of contract or other injury), to 
prevent a repetition or continuance of the injury for 
which suit was brought. 

By the Judicature Act of 1873 (36 & 37 Vict., ch. 66, 
§ 17), it was enacted that the high court of justice 
should have and exercise “the jurisdiction, which at 
the commencement of this act was vested in, or pap- 
able of being exercised by all or any oue or more of 
the judges in (the common law) courts respectively, 
sitting in court, or in chambers, or elsewhere, when 
acting as judges ora judge in pursuance of any stat- 
ute law, orcustom, and all powers given to any such 
court, or to any such judges or judge by any statute, 
and also all ministerial powers, duties and authori- 
ties, incident to any and every part of the jurisdiction 
so transferred.” 

As the high court of justice, established by the Ju- 





dicature Act of 1873, was an amalgamation of all the 
courts of original jurisdiction of Westminster hall, 
including the court of chancery, which became merely 
one of the divisions of the high court, it followed that 
the court of chancery became invested with the juris- 
diction which was given to the common-law courts by 
the Common-Law Procedure Act of 1854; and hence 
became vested with power to grant injunctions to pre- 
vent the continuance or repetition of an injury which 
was actionable in any court and for which an action 
was brought, although the power to grant injunctions 
in cases of libel was resisted in several instances by 
very high authority, as in the case of the Prudential 
Ins. Co. v. Knott, 10 Ch. App. 142, by Lord Chancellor 
Cairns and Lord Justice James; and in that of But- 
don v. Beddon, 9 Ch. Div. 39, by Sir George Jessell. 
The practice of issuing such injunctions however 
finally prevailed. 

This statute law of Great Britain is sufficient to ac- 
count for the English cases relied on by the complain- 
ant, and is undoubtedly the basis on which they 
really stand. 

In the case of Thorley’s Cattle Food Co. v. Massam, 
14 Ch. Div. 763, a leading case on the subject, Malins, 
V. C., says, referring to previous cases: ‘‘I think 
these cases at law establish this doctrine; that where 
one man publishes that which is injurious to another 
in his trade or business, that publication is actionable, 
and being actionable, will be stayed by injunction be 
cause itis awrong which ought not to be repeated.’ 
This is an evident reference to the Common-Law Pro- 
cedure act; and other cases expressly refer tothe 
act. 

Thus in the case of Quartz Hill Consolidated Mining 
Co. v. Beall, 20 Ch. Div. 501 as late as 1882, Sir George 
Jessell says: ‘‘Thisis an appeal from a decision of 
Vice Chancellor Bacon granting an injunction upon 
interlocutory application to restrain the publication of 
libel. Lhave no doubt whatever that there is juris- 
diction to grant such an injunction. It is plain that 
the jurisdiction conferred on the common-law courts 
by the Common-Law Procedure Act of 1854, ex- 
tended tothe granting of such an injunction. The 
79th section is as largein terms as can well be, and the 
82d section allows ex purte injunctions in every case 
where a final injunction could be granted under the 
79th section. Of course under the rule of omne majus 
continet in se minus, if the court can grant an injunc- 
tion ex parte, a fortiori it can grant it on notice. It is 
therefore clearto my mind that the common-law 
courts had this jurisdiction in all common-law 
actions. That jurisdiction is transferred to the high 
court, and that would suffice to decide this question 
of jurisdiction. But bythe Judicature Act of 1878, 
(§ 25, subs. 8), alarger jurisdiction to grant injunctions 
than existed before is given in every case; and in my 
opinion that enactment extends the general jurisdic- 
tion given in common-law actions to all actions, 
whether in equity or at common law. The result 
therefore is that there is jurisdiction in a proper case 
upon interlocutory application to restrain the further 
publication of a libel.” 

But neither the statute law of this country nor any 
well-considered judgment of the courts has intro- 
duced this new branch of equity into our jurispru- 
dence. There may be a case or two looking that way, 
but none that we deem of sufficient authority to jus- 
tify usin assuming the jurisdiction. The authority 
of the Supreme Court of Massachusetts, in the cases 
of Boston Diatite Co. v. Florence, 114 Mass. 69; White- 
head v. Kitson, 119 id. 484, is flatly against it. So also 
are the New York cases of the New York Juvenile, etc., 
Society v. Roosevelt, 7 Daly, 188; Brandreth v. Lance, 
8 Paige, 24; Munger v. Dick, 55 How. Pr. 132; also 
the Georgia case of Caswell v. Cent. R. Co., 50 Ga. 70; 
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andthe Missouri case of Life Asso. of America v. 
Googher, 3 Mo. App. 173. Wedo not regard the con- 
trary decision in Croft v. Richardson, 59 How. Pr. 
356, as of sufficient authority to counteract these 
cases, or to disturb what we consider to be the well 
established law on the subject. The law clearly is 
that the court of chancery will not interfere by in- 
junction to restrain the publication of a libel, as was 
distinctly laid down by Lord Chancellor Cairns in the 
case of the Prudential Assurance Co. v. Knott, 10 Ch. 
App. 142, where he says, in reference to an application 
for an injunction to restrain a libel calculated to injure 
property: ‘‘Not merely is there no authority for 
this application, but the books afford repeated instan- 
ces of the refusal to exercise jurisdiction,” he refer- 
ring to several authorities. If this decision has sinee 
been overruled, it is only because of the enlarged ju- 
risdiction conferred upon the English Courts by the 
statutes referred to. Itis a standing authority on the 
general law independent of legislation. 

Wedo not think that the existence of malice in 
publishing a libel, or uttering slanderous words can 
make any difference in the jurisdiction of the court. 
Malice is charged in almost every case of libel, and no 
case of authority can be found, we think, independent 
of the statute, in which the power to issue an injune- 
tion to restrain a libel or slanderous words, has ever 
been maintained whether malice was charged or 
not. 

Charges of libel and slander are peculiarly adapted 
to, and require trial by jury; and exercising, as we do, 
authority under a system of government and law 
which by a fundamental article secures the right of 
trial by jury in all cases at common law, and which by 
express statute declares that suits in equity shall not 
be sustained in any case where a plain, adequate and 
complete remedy may be had at law, as has always 
heretofore been considered the case in causes of libel 
and slander, we do not think that we would be jus- 
tified in extending the remedy of injunction to such 
cases. 

The application for injunction must be denied, and 
the aucillary bill dismissed with costs. 


NEW YORK COURT OF APPEALS ABSTRACT. 


CRIMINAL LAW—BRIBERY—PENAL Cope, §$ 72— 
CONFESSION—Copne CriM. Proc., § 395—coRPUS DE- 
Lict1i.—Section 72 of title 8 of the Penal Code, relating 
to the crime of bribery, applies generally to municipal 
officers. Section 58 of the New York Consolidation 
Act, relating to the bribery of municipal officers, is 
superseded by the Penal Code, and the crime of bri- 
bery committed by a member of the Common Council 
of the city of New York is punishable under the Pe- 
nal Code. A later statute covering the same subject- 
matter, and embracing new provisions, operates to re- 
peal thr prior act, although the two acts are not in ex- 
press terms repugnant. See Norris v. Crocker, 13 
How. (U. 8S.) 429; Bartlet v. King, 12 Mass. 545; 
United States v. Tyner, 11 Wall. 88; Heckmann v. 
Pinkney, 81 N. Y. 215; People v. Gold and Stock Tele- 
grab Co., 98 id. 78. When in addition to the confes- 
sion of a defendant, there is proof of circumstances 
which although they have an innocent construction, 
are nevertheless calculated to suggest the commission 
of the crime charged, and forthe explanation of which 
the confession furnishes the key, the case cannot be 
taken from the jury for a non-compliance with the 
statute which declares that a defendant’s confession 
**is not sufficient to warrant a conviction without ad - 
ditional proof that the crime charged has been com- 
mitted.” The words quoted seem toimply that the 





confession is to be treated as evidence of the corpus 
delicti, in other words, as competent proof of the body 
of the crime, though insufficient without corrobora- 
tion to warrant a conviction. Oct. 5, 1886. People v. 
Juehne. Opinion by Andrews, J. 


MANDAMUS—BOARD OF RAILROAD COMMISSIONERS 
—CONSOLIDATION OF RAITLROADS~ABANDONMENT OF 
PARALLEL LINE.—A peremptory writ of mandamus is 
only authorized when the applicant’s right to a man- 
damus depends entirely upon questions of law. In de- 
termining therefore whether a peremptory writ was 
properly issued the courts will consider only such 
facts alleged in the petition as were not denied or put 
in issue, and the affirmative allegations of the affida- 
vits presented in opposition to the writ. It must be 
assumed in the consideration of the writ applied for 
by the attorney general in behalf of the people, that it 
was issued only to subserve a public interest and to 
protect a public right. A decision of the board of rail- 
road commissioners has no binding or conclusive au- 
thority. Its decisions are merely advisory or recom- 
mendatory, anda railroad. company is at liberty to 
obey or disobey them. When a railroad company by 
consolidation becomes the owner of two lines of road 
running between the same points,so that it can substan- 
tially accommodate the public by operating one line, 
and without any serious detriment to any considerable 
number of people of the State, it will not be com- 
pelled to maintain both lines, at great expense, not- 
withstanding a few individuals are discommoded by 
the discontinuance of one line. We have with great care 
examined and considered the numerous authorities 
cited on behalf of the people in support of this writ, but 
we find none which justify it. Several cases were cited 
in which it was held that a railroad company could be 
compelled by mandamus to operate its railroad to the 
terminus specified in its charter. Farmers’ Loan &Trust 
Co. vy. Henning, as Rec’r, etc., 17 Am. Law Reg. (N.S.) 
266; State v. H. & N. H.R. Co., 29 Conn. 538; Union 
Pacific R. Co. v. Hall, 91 U. S. 343; King v. R. Co., 2 
Barn. & Ald. 646; People v. Albany & Vermont R. 
Co., 24N. Y. 261. But the principles of those cases 
are not controling in this, because here the railroad 
service is kept up, and the public duty which devolved 
upon it at its organization is fully and substantially 
performed by the defendant. Oct. 5, 1886. Peop/e v. 
Rome, Watertown, etc., R. Co. Opinion by Earl, J. 


NEGLIGENCE — FERRY-BOAT STRIKING BRIDGE—RE- 
QUESTS TO CHARGB—CONTRIBUTORY NEGLIGENCE— 
DAMAGEs.—The ferry-boat of plaintiffs, while on one 
of her regular trips across the Hudson river, encoun- 
tered a quantity of floating ice, and was carried and 
lodged against the bridge of the defeudant. Whilst 
the boat was resting against the bridge, the defend- 
ant, by its servants, undertook to remove the same, 
and in doing so, pulled the boat under the bridge, 
causing a part of that structure to fall upon the boat, 
doing her great injury. The boat was sunk and swept 
by the current to the lower part of the city, where she 
remained sunken for several weeks, and was finally 
raised by plaintiffs. In an action to recover damages 
evidence was conflicting, and the plaintiff had a ver- 
dict. Held, that the court committed no error in re- 
fusing to charge the jury that the plaintiffs, upon the 
evidence in the case, were not entitled to any recov- 
ery against the defendant, as there was evideuce suffi- 
cient to authorize the submission to the jury as to 
negligence or fault on the part of the plaintiff. The 
trial judge charged the jury that if T., the superin- 
tendent of defendant, and his men proceeded to re- 
move the boat, either upon the request of Mark—who 
represented the plaintiffs—or with his consent, ex- 
pressly or impliedly given, by a failure to object to 
their proceedings, the defendant was not liable; that 
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the men who did the work, although generally in the 
employ of the defendant, became for that service the 
servants of the plaintiffs, and for their conduct the de- 
fendant was not responsible. Held, that upon the evi- 
dence it was a fair question for the jury whether T. 
and his men were acting at the request of Mark and 
as his agents, orin the exercise of the right of the de- 
fendant to free the bringe from the obstruction. Ex- 
ception was taken to the refusal of the judge to charge 
the jury, at the defendant's request, ‘‘ that the defend- 
ant was not liable in his action unless there was gross 
negligence on the part of its servants in the removal 
of the boat.”” It was repeatedly charged that the de- 
fendant was not liable for want of skill in the persons 
engaged in the removal of the boat, but only for the 
commission or omission of some act which an ordi- 
narily prudent man would not have committed or 
omitted, and for reckless conduct on their part. 
Held, that the jury were correctly instructed as to the 
rule of liability. Under the circumstances the exer- 
cise of such ordinary prudence as would be expected 
even of unskilled persons was not too stringent a re- 
quirement in view of the serious consequences liable 
to ensue from a reckless performance of the work in 
which the defendant's servants were engaged. The 
evidence was conflicting as to what was done after the 
span of the bridge had been brought down upon the 
boat. Defendant claimed that it removed the dedris 
and made the boat fast to the wharf, and that she af- 
terward drifted away and sank, and that it is not lia- 
ble for the damages accruing after the falling of the 
span; while, according to the plaintiffs testimony, 
defendant took no measures to remove the span, but 
left it on the boat, and she was sunk thereby and in 
the night drifted down the river. The court charged 
that if the facts were as claimed by the defendant, it 
was not responsible for the subsequent damages, but 
only for those which flowed directly from the fall of 
the bridge, but that if the span was permitted to rest 
upon the boat until it sank by the weight of the 
structure and then drifted down the stream, the 
plaintiffs could recover for the subsequently-accruing 
damages, provided that they themselves, by the use of 
ordinary diligence, could not have relieved the boat. 
Defendant accepted to the portion of the charge re- 
lating to the degree of diligence which the plaintiffs 
were bound to exercise for the purpose of freeing the 
boat from the span of the bridge after it had fallen 
upon the boat, claiming that the plaintiffs were bound 
to use extraordinary diligence for that purpose. Held, 
that the charge was correct. Defendant requested the 
court to charge that plaintiffs could not recover for 
any damage done to the boat after a portion of the 
bridge was pulled upon her, for the reason that such 
damage, on the uncontradicted evidence in the case, 
might have been prevented by the plaintiff. Held, 
that an instruction to the jury, that if they found that 
with the exercise of ordinary care and diligence plain- 
tiff could have removed the debris from the boat and 
saved her from subsequent injuries, defendant was 
not liable, properly disposed of the question. De- 
fendant requested the court to charge that the burden 
of proof was upon the plaintiffs as well upon the 
question of damages as upon the question of negli- 
gence, and that if plaintiffs had failed to show what 
damages resulted from the alleged negligent acts of 
the defendant, and to distinguish them from damages 
for which defendant was not responsible, they could 
recover only nominal damages. The court refused so 
to charge. Held, no error. Oct. 5, 1886. Mark v. 
Hudson River Bridge Co. Opinion by Rapallo, J. 


TRESPASS—POSSESSION EVIDENCE OF TITLE.—Actual 
possession of personal property is enough, without any 
evidence of title, to enable a party to maintain an ac- 





tion against any One, except the true owner, or one 
connecting himself in some way with the true owner, 
for forcibly taking the same from his possession. 
Oct. 5, 1886. Wheeler v. Lawson. Opinion by Dan- 


forth, J. 
—__.q—————_—— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CHATTEL MORTGAGE—VOID FOR USURY—CONSTRUC- 
TIVE DELIVERY—TROVER AND CONVERSION.—S. held 
achattel mortgage upon wheat and other personal 
property belonging to W. admitted to be usurious. It 
also contained a clause authorizing the mortgagee to 
take possession of the mortgaged property before it 
became due. A few days before it matured he pro- 
cured of W.,the mortgagor, a writing by which the 
latter, in terms, ‘“*turned the property” described in 
the mortgage toS. The wheat was not however re- 
moved, but still remained inthe granary of W., and 
under his control. Subsequently 8. came to W.’s 
premises, and without his consent, and against his 
will, took and carried away the wheat, and thereafter 
sold the same. Held, that the mortgage was void, and 
that the property was not actually applied in pay- 
ment of the same, through the constructive possession 
obtained under the writing referred to, and that W. 
was entitled to recover the value of the wheat so 
taken in an action for the conversion thereof. Minn. 
Sup. Ct., Sept. 7, 1886. Witherell v. Stewart. Opinion 
by Vanderburgh, J. 

DESCRIPTION OF PROPERTY — IDENTIFICA 
TION — EVIDENCE — CONVERSION BY STRANGER. — 
(1) A chattel mortgage of ‘‘all that certain stock 
of one-inch seasoned lumber, being one car-load of 
about 12,000 feet,’’ and further describing the prop- 
erty as being ata particular place in thecity of M., 
may, as between the parties, or as to a subsequent 
purchaser with notice, or a stranger, be shown by 
evidence to be applicable to a car-load of such Jumber 
standing at a different place in the city from that 
named in the mortgage. (2) Evidence showing that 
the property was to be removed to the place designa- 
ted in the mortgage would be admissible to apply the 
mortgage to property otherwise correctly described. 
(3) A mortgagee, having the right of possession, may 
recover the full value of the property, even in excess 
of his debt, in an action against a stranger who shows 
no right tothe property. Minn. Sup. Ct., Oct. 1, 1886. 
Adamson v. Peterson. Opinion by Dickinson, J. 


CONVERSION—WHAT CONSTITUTES.—Mere delay by 
the bailee of a horse hired to drive to and froma 
place named without stopping is not sufficient evi- 
dence of aconversion. To constitute a conversion of 
chattels there must be some exercise of dominion 
over the property in repudiation of or inconsistent 
with the owner's rights. Heald v. Carey, 11 C: B. 977; 
Cooley Torts, 448; Hyde v. Noble, 12 N. H. 499; John- 
son v. Farr, 60 id. 426. Itis not every wrongful in- 
termeddling with asportation or detention of another’s 
goods that amounts to a conversion. Acts which of 
themselves imply an assertion of title to or aright of 
dominion over another’s proverty asa sale, letting or 
destruction of it may be a conversion although the 
defendant has honestly mistaken his rights; but acts 
which do not of themselves imply such assertion of 
title or right of dominion will not sustain an action of 
trover unless they are done with the intention of de- 
priving the owner permanently or temporarily of the 
property. Spooner v. Manchester, 133 Mass. 278; 
Fouldes v. Willoughby, 8 M. & W.540. Non-feasance 
acts of negligence, or the breach of a contract, stand- 
ing alone, will not in general effect a conversion, 
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Bowlin v. Nye, 10 Cush. 416; Heald y. Carey, 11 C. B. 
977; Wentworth v. McDuffie, 48 N. H. 402; Eaton v. 
Hill, 50 id. 235; Woodman v. Hubbard, 25 id. 67. The 
only misconduct of the defendant here complained of 
is his delay or pon-action. This of itself was not in- 
consistent with a full recognition by the defendant of 
the plaintiff's title and right of @ominion, and it is ac- 
companied with no evidence tending to show an in- 
tention on the part of the defendant to deprive the 
plaintiff of his title or dominion either permanently 
or temporarily. It was at mosta mere breach of the 
contract. Standing alone it no more tends to prove 
a@ purpose to deprive the plaintiff of his property than 
would a neglect to feed the horse, as he had agreed, 
or a refusal to pay the contract price for itsuse. The 
delay cannot be declared asa matter of law to be 
even a breach of the contract. The language of the 
agreement must be so construed as to effectuate the 
understanding aud intention of the parties. They 
did not understand that stopping to water or feed the 
horse, to mend the broken wagon or horness, ora 
stopping required by reasonable necessity for any pur- 
pose would be a violation of the contract. Whethera 
delay of half an hour awaiting the arrival of a friend 
was, under all the circumstances reasonably unneces- 
sary is a question of fact. N. H. Sup. Ct., July 29, 1886. 
Evans v. Mason. Opinion by Carpenter, J. 


CoPpYRIGHT—IN PICTURES IN ILLUSTRATED NEWS- 
PAPERS.—The defendant made an electrotype copy of 
“an important, substantial, and material part” of 
the plaintiffs’ copyrighted illustrated newspaper, and 
sold the plate to the proprietor of another illustrated 
newspaper published in the same city where the 
plaintiffs’ newspaper is published, the defendant 
knowing at the time of selling the plate that it would 
be used by the purchaser for printing and publishing 
in such newspaper the matter copied by defendant. 
Under such circumstances the defendant is in no better 
position than he would be if he had himself printed 
and «published the copyrighted matter in the purchas- 
er’s newspaper, because as was stated in Harper v. 
Shoppell, 26 Fed. Rep. 519, 521, he is to be regarded as 
having sanctioned the appropriation of the plaintiffs’ 
copyrighted matter, and occupies the position ofa 
party acting in concert with the purchaser who printed 
and published it, and is responsible with him as a joint 
tort-feasor. Wallace v. Holmes,9 Blatchf. 65; De 
Kuyper v. Witteman, 23 Fed. Rep. 871; Travers v. 
Beyer, 26 id. 450. U.S. Cir. Ct., 8. D. N. Y., Sept. 8, 
1886. Harper v. Shoppell. Opinion by Wallace, J. 


CORPORATION—LEGAL EXISTENCE HOW QUESTIONED 
—QUO WARRANTO.—Where parties in good faith at- 
tempt to organize as a corporation under a law author- 
izing such incorporation, and hold property and per- 
form acts asa corporation, its legal existence can only 
be questioned at the suit of the State, instituted by 
the proper prosecuting attorney, and by a private in- 
dividual. In Hasselman v. United States Mortg. Co., 
97 Ind. 365, the court said: ‘‘Where the law author- 
izes a corporation, and there isan effort in good faith 
to organize a corporation under the law, and there- 
upon, asa result of such effort, corporate functions 
are assumed and exercised, the organization be- 
comes a corporation de facto, and as a general 
rule, the legal existence of such a corporation cannot 
be inquired into collaterally, although some of the re- 
quired legal formalities may not have been complied 
with. Ordinarily such an inquiry can only be made 
inadirect proceeding brought in the name of the 
State. * * * See State v. Bailey, 19 Ind. 452; 
White‘v. State, 69 id. 273; State v. Gordon, 87 id. 171. 
No private person, having dealings with a de facto 
corporation, can be permitted to say that it is not also 
a corporation de jure.” Baker v. Neff, 73 Ind. 68; 





Hon vy. State, 89 id. 249; Williamson v. Kokomo, ete.» 
Ass’n, id. 889. In support of the sufficiency of the re- 
lators’ information, and of their right to maintain 
this suit, their counsel cites and relies upon the case 
of Albert v. State, 65 Ind. 413. The case cited is read- 
ily distinguishable—as will be seen from an examina- 
tion of the opinion therein—from the case in hand. It 
was inform an information in the nature of a quo 
warranto, but in reality it was a suit in equity by 
cestuis que trust against their trustee to obtain the ap- 
pointment of a receiver to take possession of the as- 
sets of a bank, which had abandoned business for 
many years, and to compel a distribution of such as- 
sets among the parties interested therein. Whatever 
may be said in the case last cited, if any thing, in 
seeming conflict with our present holding, must be re- 
garded as modified in accordance with this opinion. 
Ind. Sup. Ct., Sept. 14,1886. North v. State. Opinion 
by Howk, C. J. 


CRIMINAL LAW—HOMICIDE—JUSTIFIABLE — TECH- 
NICAL TRESPASSER — TEST OF SELF-DEFENSE. — A 
person, who being on the land of another, is 
ordered off by the land-owner, and assaulted 
and threatened with death by him as he is obey- 
ing, may, if he kill the land-owner, prove the cir- 
cumstances to sustain the plea of self-defense, not- 
withstanding that he was technically a trespasser, un- 
less it is shown by the prosecution that he knew pre- 
viously that the trespass would provoke a violent con- 
flict with the land-owner. (2) The question whether 
a reasonable man, in the situation of defendant at the 
time of the killing, would have conceived his life in 
danger at the hands of deceased, is no test of justifi- 
able homicide. Iowa Sup. Ct., Oct. 6, 1886. State v. 
Archer. Opinion by Reed, J. 


EvIDENCE—PAROL—AMBIGUITY IN BUILDING CON- 
TRACT.—W here a clause in the specifications, the basis 
of a building contract, recites that ‘‘the entire wails 
of the building, inside and outside, are to be painted,” 
and it is claimed and denied that the meaning is that 
the plaster as well as the wood-work is to be painted, 
and an expert testifies that the meaning of the clause 
would “ depend on the conversation,” the language of 
the clause is sufficiently ambiguous to warrant the ad- 
mission of extraneous evidence to explain its mean- 
ing. Wis. Sup. Ct., Sept. 21, 1886. Beason v. Kurz. 
Opinion by Lyon, J. 


IN CASH-BOOK.— One of the suits is a bill 
in chancery for an accounting between the parties 
as copartners, and the referee allowed in evidence the 
private cash-book of the defendant to show that he 
had accounted for debts due the firm and collected by 
him on his private account. The defendant beinga 
witness, might, for the purpose of refreshing his recol- 
lection, refer to and read the items in his cash-book as 
memoranda of payments made at thetime of the 
transactions. Webster v. Clark, 30 N. H. 245; Put- 
nam v. Goodall, 31 id. 419. And the case does not 
show that any use was made of the book beyond en- 
abling the defendant, who testified to refresh and 
verify his recollection. The cash entries in the book 
were themselves evidence of the payment of sums of 
money not exceeding $6.67 at one time. Bailey v. 
Harvey, 60 N. H. 152. And in equity proceedings, by 
the English practice, in chancery, and by the rules of 
the Federal courts in this country, the master, before 
whom the account is taken, may examine the parties 
upon oath and require the production of any books, 
papers, or other documents applicable to the items of 
the account. 3 Greenl. Ev., €§ 352, 333. If the legisla- 
tion of this State enabling parties to testify has to 
some extent removed the necessity for the produc- 
tion of books and papers in evidence, the common- 
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law rule, by which their production for examination 
might be required, has not been abolished, the legisla- 
tive intent being to enlarge and not to narrow the 
field of evidence. Page v. Whidden, 59 N. H. 507. In 
stating the account between the parties there was no 
error of law in the admission of the defendant’s cash- 
book in evidence. N. H. Sup. Ct., July 29, 1886. Con- 
verse v. Hobbs. Opinion by Allen, J. 


EXECUTORS AND ADMINISTRATORS—JUDGMENT OB- 
TAINED BY FOREIGN ADMINISTRATOR— ACTION ON.—A 
judgment obtained by an administrator is a debt at 
law due him personally, on which he can sue as an in- 
dividual in a foreign State. That the local adminis- 
trator could not maintain an action on a judgment 
recovered by a foreign administrator as such in 
another State was decided in Talmage v. Chapel, 16 
Mass. 71. There the court held: First, the judgment 
debt was at Jaw dueto the foreign administrator, he 
being answerable to the estate of the intestate; sec- 
ond, that the ‘ancillary administrator, appointed in 
Massachusetts, could not maintain an actiou on the 
judgment, not being privy to it. Counsel for respond- 
ent herein criticises that decision, saying: ‘“ It is ab- 
surd to say that by recovering a judgment the admin- 
istrator becomes chargeable with it.’’ And counsel 
claim that an executor or administrator appointed 
here could sue here on the judgment, because the for- 
eign judgment is in favor of the estate which such an 
executor or administrator would represent. But the 
Supreme Court of Massachusetts did not hold that the 
foreign administrator was chargeable with the judg- 
ment in the sense that he was bound absolutely to 
satisfy and pay it, but that he was answerable to the 
estate to the extent of using all reasonable efforts to 
collect the judgment. It would seem sufficiently plain 
that the Massachusetts administrator was not in priv- 
ity with the title of the foreign administrator to the 
judgment, or with that of the person who had recov- 
ered the judgment, and to whom at law the judgment 
debt was personally due. In Biddle v. Wilkins, 1 
Pet. 686, the plaintiff, as administrater of one W., had 
recovered a judgment against the defendant in the 
District Court of the United States for Pennsylvania. 
He instituted a suit on the judgment in the District 
Court of the United States for Mississippi. The de- 
fendant pleaded that he had been appointed adminis- 
trator of the estate of W. by the Orphans’ Court of 
Adams county. The Supreme Court of the United 
States held that the debt due upon the judgment ob- 
tained in Pennsylvania by the plaintiff, as adminis- 
trator of W.’s estate, was due to him in his personal 
-apacity, and it wasimmaterial whether the defend- 
ant was or was not appointed administrator of the es- 
tate of W. in the State of Mississippi. In Low v. Bur- 
rows, 12 Cal. 188, the Supreme Court of this State 
said: ‘‘The second objection is equally untenable. 
Weconcede that the administrator has power over 
only those assets withinthe State where letters are 
granted ; and we might concede that in case of notes, 
bonds, ete., of debtors who live and have their prop- 
erty beyond the jurisdiction, the administrator has 
no jurisdiction or dominion. But this isnot the case 
in respect to judgments. There can be no doubtif a 
debtor against whom the intestate in his life-time ob- 
tained judgment, though at the time of the death of 
the intestate the debtor was beyond the jurisdiction, 
afterward came within the jurisdiction, the adminis- 
trator might proceed to collect the money from him. 
The effect of a judgment, as such, unlike a note, is 
confined to the State where rendered. It is therefore 
record evidence ofa debt. It may be sued on, it is 
true, out of the State. Butitis not easy to see how 
an administrator of the creditor in California could 
taketo himself as assets a judgment remaining on 





record in New York, merely from the fact that the 
debtor happened, for the time being, to reside in Cal- 
ifornia. If the debtor went back to New York or had 
property there, itis clear that the California adminis- 
trator could not collect the money. If he collected 
any where, it would not be by virtue of the judgment 
in New York vesting in him any title to it, but merely 
because the transcript of the judgment gave him evi- 
dence upon which he might sue. The judgment isa 
record; and for any use to be made of it, or any power 
to enforce it, by execution or other process, must be- 
long to the administrator in New York, or this anom- 
aly would result: That the administrator in Califor- 
nia would own the judgment for the purpose of suing 
ou it in California, and the administrator in New 
York would own it for the purpose of collecting it by 
issuing execution on it in New York. We think no 
such doctrine can be maintained.’’ According to the 
principles recognized by allthe authorities, the judg- 
ment debt herein sued was a debt at law due to the 
plaintiff personally, and she was fully authorized to 
bring and prosecute this action. Cal. Sup. Ct., Aug. 
16, 1886. Lewis v. Adams. Opinion by McKin- 
stry, J. 


INSURANCE — LIFE — ASSIGNMENT — PAROL TO 
MOTHER OF ILLEGITIMATE CHILD.—One who has re- 
ceived a certificate of life insurance on his life, pay- 
able to his heirs, may assign the same by parol to the 
mother of his illegitimate child for its support, when 
the company does not object. The certificate is a 
chose in action assignable by parol. The fact that it 
provides that it may be assigned with the consent of 
the association, and an action maintained thereon by 
the assignee, is simply an adoption of the common 
law. Boyd v. Webster, 58 N. H. 336; 1 Bouv. Law 
Dict. 265, §2; Foss v. Bank, 111 Mass. 285, 287. At 
common law, also the assignee becomes the equitable 
owner, and without the consent of the debtor tothe 
assignment of a chose inaction, may maintain a suit 
inthe name of the assignor, or his legal representa- 
tive, and after notice to him of the assignment, the 
equitable interest of the assignee will be protected in 
courts of law against all interference of the original 
parties. Duncklee v. Steam Mill Co., 23 N. H. 245, 
250; Thompson v. Emery, 27 id. 269, 272; Cameron v. 
Little, 13 id. 23, 25; Gordon vy. Drury, 20 id. 353. The 
assignment need not bein writing orin any particu- 
lar form of words, if a consideration is proved, and 
the meaning of the parties appears. The assignment 
was not void on account of its immorality. It was 
not immoral for the mother to provide for the main- 
tenance of the child, whatever may have been her 
previous conduct, and its support was a good consid- 
eration for the assignment of the certificate. Parker 
v. Way, Ib N. H. 45, 51; Hoit v. Cooper, 41 id. 111; 
Haven v. Hobbs, 1 Vt. 238; Holcomb v. Stimpson, 8 
id. 141; Jennings v. Brown, 9 Mees. & W. 495; Hicks 
v. Gregory, 8 Man., G. & S. 378; Smith v. Roche, 6 C. 
B. (N. 8.) 223. If Green had not voluntarily paid the 
expense of the child, and provided for its future sup- 
port, he might have been compelled to doso. Gen. 
Laws, ch. 84, §$ 1, 4, 6, 7. The question in this case is 
between the legal representatives of Charles C. Green 
and the defendant. The association having paid the 
money without objection to the equitable right of the 
defendant, the representatives of Green cannot insist 
upon any objection which the association has waived. 
N. H. Sup. Ct., July 30, 1886. Brown v. Mansus. Opin- 
ion by Bingham, J. 


JUDGMENT—CONCLUSIVENESS — TITLE IN REPLEVIN. 
—The proposition that the judgment of a court hav 
ing jurisdiction of the parties and the subject-matter 
is conclusive has become a settled maxim of the law. 
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This however means nothing more than that such 
judgment is conclusive upon all questions which were, 
or might have been, litigated and determined, within 
the issues before the court. Neither reason nor au- 
thority lend any support to the view, that because 
suitors have submitted certain designated matters to 
the consideration of a court, the tribunal is thereby 
authorized to determine any other matter in which 
the parties may be interested, whether it be involved 
in the pending litigation or not. ‘ Persons, by be- 
coming suitors, do not place themselves, for all pur- 
poses, under the control of the court, and it is only 
over those particular interests which they choose to 
draw in question that a power of judicial decision 
arises.””, Munday v. Vail, 34 N. J. Law, 418; Fair- 
child v. Lynch,‘99 N. Y. 359; King v. Chase, 15 N. H. 
9;S.C., 41 Am. Dec. 675; Wood v. Jackson, 8 Wend. 
9; S. C., 22 Am. Dec. 603; Smith v. McCool, 16 Wall. 
560; Bigelow Estop. 92. Primarily, the action of re- 
plevin is possessory in its character, and unless the 
title to property is distinctly put in issue, a judgment 
in such action determines nothing beyond the right of 
possession. Entsminger v. Jackson, 73 Ind. 144; 
Highnote v. White, 67 id. 596; Hoke v. Applegate, 92 
id. 570; Van Gorder v. Smith, 99 id. 404; Wells Repl., 
§ 39. The general rule is that the issuable facts or 
matters upon which the plaintiff's case proceded, de- 
termine what was in issue, unless it appears, from an 
examination of allthe pleadings in a given case, that 
other matters were brought forward, and thus became 
necessarily involved and determined in the suit. 
Goble vy. Dillon, 86 Ind. 827; Griffin v. Wallace, 66 id. 
410; Davis v. Brown, 94 U. S. 423; Russell v. Place, id. 
606. A judgment upon matters not thus in issue is 
not conclusive, and subjects adjudicated which were 
not in issue may be inquired into collaterally, not- 
withstanding the judgment. Munday v. Vail, supra; 
Campbell v. Consalus, 25 N. Y. 613, and cases cited. 
An examination of the complaint and the pleadings 
in the replevin suit makes it apparent that no ques- 
tion of title could have been conclusively determined 
by the judgment in that case. Insofar as the court 
assumed to settle the question of the ownership of the 
property in controversy, it acted upona matter not 
before it, and its finding and judgment werein that 
respect not only irregular, but coram non judice, and 
void. Munday v. Vail, supra. Ind. Sup. Ct., Sept. 4, 
1886. M’Fadden v. Ross. Opinion by Mitchell, J. 


NEGOTIABLE INSTRUMENT—GIVEN FOR GAMBLING— 
INNOCENT HOLDER.—A., from Reading, Pen., was ap- 
proached in Waukesha, Wis., by B., who falsely rep- 
resented himself as ason of afriend of A. They went 
together to an establishment kept by C., where B. 
(who was in point of fact on accomplice of C.) entered 
intoa gambling transaction. In the end he was de- 
clared indebted to C., to whom he gave his check for 
$2,600. Hethen asked A. togive his note for $1,500, 
payable in seventy days, to enable him to lift his 
check that he might avoid the disgrace of an expos- 
ure, B. promising to give A. his note fora like sum 
payable in sixty days. A.gave a note as requested, 
making it payable to C. or bearer, which note was 
sold in Chicago, I1l., for value to D., an innocent pur- 
chaser without notice, who in course of time brought 
assumpsit upon it to recover in Philadelphia, Penn. 
Held, that as the foundation of the transaction and 
the consideration of the note both rested on a gamb- 
ling operation, there could be no recovery. The fact 
that a fraudulent device was superadded to induce the 
giving of the note did not destroy the gambling na- 
ture of the scheme, The note was made payable to 
the order of the person who won the money in gamb- 
ling, and in payment of the debt thereby incurred. It 
matters not that he was not as active in procuring the 











execution of the note as his accomplice. That there 
was concerted action between them is very evident. 
The foundation of the transaction and also the con- 
sideration of the note both rested on the one gambling 
operation. Such being the case although the note be 
negotiable in form, itis void even in the hands ofa 
good faith and innocent holder for value. Penn. Sup, 
Ct., April 5, 1886. Harper v. Young. Opinion per 
Curiam. 


SrocK — CAPITALOR INCOME — TENANT FOR LIFE 
AND REMAINDERMAN.—The testator, by his will, gave 
to his wife for life his freehold house in the Strand 
and thirty-five shares in a gas compary, and subject 
thereto, he directed that the same should fall into the 
residue. What occurred was this: The surviving 
trustee, being resident abroad, gave a power of attor- 
ney to certain persons toact for himin the adminis- 
tration of the trust. In 1876 the gas company issued a 
notice to its shareholders that it was about to issue 
fresh stock, and offered some of it to the trustee. 
There was no power in the will to make this invest- 
ment. One of the persons to whom the power of at- 
torney was given, by arrangement with his co-attor- 
neys, accepted the offer of the company, and took up 
some of the new stock in his own name and with his 
own money. He was not however allowed to hold 
such stock for himself, but the stock was directed by 
the court to be sold. It was accordingly sold, and 
the amount representing the original purchase-money 
andinterest, after deducting the dividends, was re- 
paid and the balance paid into court. The question 
now is, whatis to be done with that balance? It 
seems to me that the trust must be treated as if there 
were no other trust existing except this one, because 
it was in respect of this particular trust that the 
trustee obtained the power which he has used in this 
particular manner. Assuming the trustee to have 
taken up the shares with his own money, it is clear 
that he could not have been indemnified out of the es- 
tate inthe eventofa loss. If he made a profit he 
must hand it overto the estate. The benefit, if there 
be one, must be treated as belonging to the particular 
trust. But howean atenant for life claim this bal- 
ance? It is not like the case of Paris v. Paris, ubi 
supra, where there wasan extraordinary division of a 
sum of money by the bank of England among the 
proprietors of bank stock, beyond the usual dividend, 
and Lord Fldon there decided that it must be consid- 
ered as capital. This is not a question of profits in re- 
spect of old shares, but of a new investment which 
the old shareholders get by the company’s act of Par- 
liament. Itis a sort of good will. The tenant for 
life could not have compelled the trustees to take up 
this new stock, for the will did not authorize such an 
investment, and they would thereby have been com- 
mitting a breach of trust. How is it possible then to 
treat it as income? 1 must consider the case as if the 
trustees had taken upthis stock in their own names, 
and had been compelled by the court to give it up. It 
seems impossible to consider the whole amount of 
money obtained by the sale as profit belonging to the 
tenant for life. I must therefore hold that it is cap- 
ital, but that the widow is entitled to the income 
thereof for life. Re Promley; Sanders v. Bromley. 
Opinion by Kay, J. (Ch. Div. 55 L. T. Rep. (N. 8.) 
145.] 

SURETY—FOR GOOD CONDUCT—CHANGE OF EMPLOY- 
MENT.—The bond recites that Hooper has been em- 
ployed by the trustees of the Philadelphia Gas- works 
*“*to do and perform whatever kind of work, service, 
or duty which he may be assigned to by the said 
trustees or those in their employment.” The condi- 
tions are that he shall well and truly perform, execute, 
and discharge “all and every employment, work, ser- 
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vice, or duty which he may be assigned to as afore- 
said,” or which he may assume or undertake for or on 
behalf of said trustees, and shall and will well and 
truly “account forand to the said trustees for all 
moneys, goods, chattels,rights,credits, property,and es- 
tate which may or shall come into his possession, power, 
custody, or control by reason or on account of the 
said employment, work, service, or duty, or otherwise 
howsvever.”’ All the parol evidence given is insufli- 
cient to limit or qualify theclear and expressive 
language of the bond. lt is not sufficient that the 
principal and co-obligee may have represented its pur- 
pose to be otherwise than its language declares. No 
one authorized to bind the trustees or the city of Phil- 
adelphia said or did any thing which will change the 
legal effect of the obligation. The principal was not 
an officer for any specific term designated by law. He 
was merely an employee, without limitation as to 
time. His term was co-extensive in time with his 
employment. The one continued as long as the other. 
He was to perform all work to which he might be as- 
signed, from time to time, by his employers. His 
duty and obligation were to account for and pay over 
all moneys which came into his hands, possession, or 
control. He failedto so account and pay over. The 
learned judge committed no error in refusing to open 
the judgment which was entered on the bond. Penn. 
Sup. Ct., Apr. 12, 1886. Lane's Appeal. Opinion by 
Mercur, C. J. 

TIME—COMPUTATION.—Appellant and M. were op- 
posing candidates for the office of township trustee. 
M. held a commission as justice of the peace fora 
term of four years from April 17, 1882. The term of 
trustee began April 16, 1886. Held, that M.’s term as 
justice of the peace did not expire until midnight of 
April 16, 1886; that he was therefore ineligible, and 
appellant having received the next highest number of 
votes, was entitled to the office. The two material 
and controlling inquiries are, when did M.’s term as 
justice of the peace expire? and when did the term of 
township trustee begin? The record shows nothing 
astothe beginningof M.’s term as justice of the 
peace, except what is shown by his commission from 
the governor. That commission, as we have seen, 
fixed his term at four years from the 17th day of April, 
1882. If the 17th day of April was a part of the term, 
the term ended at midnight of the 16th day of April, 
1886. If the 17th is to be excluded, the term ended at 
midnight of the 17th day of April, 1886. Wells v. 
Wells, 6 Ind. 447. The general rule may be said to be, 
that when time is to be computed from a day upon 
which an act is done, that day will beexcluded. Hath- 
away v. Hathaway, 2 Ind. 515; Swift v. Tousey, 5 id. 
196; Womack v. McAbren, 9 id. 6; Martin v. Reed, id. 
180; Blair v. Davis, id. 256; see also Hill v. Pressley, 96 
id. 447; Benson v. Adams, 69 id. 353; Best v. Polk, 18 
Wall. 112. There is a section of the Code which pro- 
vides that “ the time within which an act isto be done 
as herein provided shall be computed by excluding 
the first day, and including the last.’”’” Rev. Stat. 1881, 
§ 1280; Faure v. U. S. Exp. Co., 23 Ind. 48; Noble v. 
Murphy, 27 id. 502; State v. Thorn, 28 id. 306; Byers 
v. Hickman, 36 id. 359. The above section of the stat- 
ute evidently has reference to matters properly falling 
within the Code of Civil Procedure, and not to mat- 
ters in no way connected therewith, although some of 
the cases seem to give it a broader application. See 
Towll v. Hollweg, 81 Ind. 154. It must be apparent 
that the above section of the Code has no application 
to the office of justice of the peace. Neither the 
office, nor any thing relating to it, is provided for in 
the Code. The circumstances and reason of particu- 
lar cases may be such as to require that they shall not 
be governed by the general rule as above stated. The 
terms of acontract may be such as to require a de- 





parture from that rule in the computation of time. 
Cook v. Gray, 6 Ind. 335; Brown vy. Buzan, 24 id. 194; 
Newby v. Rogers, 40 id. 9. In the case last above 
cited it was held that where property is contracted to 
be delivered from the 15th to the 28th of a specified 
month, both the 15th and 28th are to be excluded. See 
also Fox y. Allenville, ete., Turnpike Co., 46 Ind. 31, 
where it was held that in giving notice thirty days 
previous to the time when payments were to be made 
on gravel-road assessments, the first day of publica- 
tion should be counted. See also Hill v. Pressley, 96 
Ind. 447, where a like ruling was made in relation toa 
published notice of a sheriff's sale. In the case of 
Tucker v. White, 19 Ind. 253, it was held thatin de- 
termining the expiration of the stay of execution 
“from the time of signing the judgment,”’ the day on 
which the judgment was signed should be counted, 
because execution might have been issued on that day 
but for the entering of replevin bail. That was a case 
‘‘where the reason of the thing,’’ as stated in the case 
of Cook v. Gray, supra, controlled. Ind. Sup. Ct., 
Sept. 14, 1886. Vogel v. Slute. Opinion by ZolJars, J. 





TRESPASS—QU ARE CLAUSUM—MEASURE OF DAMAGES. 
—In trespass quare clauswm for felling the defendant's 
trees across the line fence, and covering the plaintiff's 
land with brush, the measure of damages is not con- 
fined to the expense of removing the brush, nor is it 
limited to the value of the land incumbered. The ex- 
pense is a fact to be considered in connection with 
other evidence; such as the value of the land before 
and since the cutting, the uses to which it was adapted, 
and the extent to which the plaintiff had been de- 
prived of the use. The damages may be more, and 
they may be less, than the cost of removing the brush. 
The plaintiff is not obliged to remove it. The defend- 
ant may, with the plaintiffs license, remove it. In 
the assessment of damages for land taken fora high- 
way, the question is not what the value cf the land 
taken is, but what is the damage to the whole tract by 
the taking of a part? Special benefits to the owner 
from theconstruction of the way, not shared by 
others, may be considered; also the increased expense 
of fencing, and any injury to the rest of the land 
from the taking of apart. Adden v. R. Co., 55 N. A. 
415. In this case the injury may not have been con- 
fined to the strip covered by the brush, but may have 
extended tothe wholetract. If A. cuts down my 
shade trees, my damages are not necessarily limited 
to their value for wood ortimber. If he cuts and car- 
ries away my timber trees, if they were worth more to 
grow than to bim as timber, my damages are not nee 
cessarily measured by their value as timber. Foote v. 
Merrill, 54 N. EH. 490, 494. ‘* The owner may some- 
times be entitled to greater damages for the destruc- 
tion or conversion of property than its market value; 
he may be entitled to damages for the consequential 
injury to other property, or to his feelings, for inter- 
ruption of business, or loss of comfort and health.” 
Cocheco Co. vy. Strafford, 61 N. H. 455, 481. See also 
Holt v. Sargent, 15 Gray, 102; Mayo vy. Springfield, 138 
Mass. 70; Jones v. Gooday, 8 Mees. & W. 146; Day v, 
Woodworth, 13 How. 368; and Mayne Dam. (Wood’s 
ed.), §569. N. H. Sup. Ct., July 30, 1886. Hutchinson 
v. Parker. Opinion by Smith, J. 


WILL— TRUST FOR CHARITY —UNCERTAINTY.—This 
case involves the construction of the following clause 
of awill: ‘“Ihereby authorize and empower my ex- 
ecutrix to disburse and give (in furtherance of my 
wishes expressed to her at sundry times) from my es- 
tate, to such worthy persons and objects as she may 
deem proper, such sums asit is her pleasure thus to 
appropriate, not to exceed in all the total sum of five 
thousand dollars.’? Isthis a valid gift? It clearly is 
notatrust. Thereis no person or object named, or 
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even hinted, as the cestui que trust. Thereis no per- 
son who could claim in a court of equity an enforce- 
ment of the trust. It is a case where, if the $5,000 bad 
been given tothe executrix to be disposed of at her 
pleasure, the law would regard the property given as 
vested in her, while the direction for its use was 
merely precatory and of no legal force. In such acase 
the law regards the legatee as taking the gift abso- 
lutely, and with no enforceable duty as to its use. 
But there is no gift to the executrix. She has merely 
a power of distribution. Nothing vests in ner. Itis 
precisely as if no disposition whatever of the fund 
had been suggested, but the executrix had been em- 
powered to direct how $5,000 of the estate should go. 
It is,in other words, an authority given to a third 
person to direct how a part of the testator’s property 
should be disposed of. If good fora part of the es- 
tate, it would be good for the whole. Would then a 
will in the following words be a valid one: “TI direct 
that A. B. shalldeclare how all my property shall be 
disposed of.’? The supporters of this will say that 
such a will wvuld be valid, and quote in support of 
their claim adictum of Judge Seymour in Wait v. 
Huntington, 40 Conn. 11, as follows: “It is familiar 
law that a testator may confer on executors and on 
others an absolute power of appointment and disposi- 
tion overhis property.”” Butthe cause itself did not 
call for this remark, nor involve the question of its 
correctness, and it seems hardly probable that the 
learned judge intended that it should have the wide 
application given it. There is a singular absence of 
all reference to this question in the text-books, and 
we have found no decisions that bear with any direct- 
ness uponit. In theabsenceof such authority we 
should regard such awiil as of no legal effect. We 
think the law never intended to accept as a valid will 
80 vague and indefinite a direction, such a mere au- 
thority. Itisin no proper sensea will. It indicates 
no intent whatever on the part of the testator as to 
the disposition of his property. It is really a public 
declaration that he has no such intent. It is a trav- 
esty of terms to call such an instrument awill. The 
bequest being inoperative, the $5,000 appropriated by 
it falls into the residue. Thisisthe well-settled rule 
in the caseof void bequests of personal property. 
Greene v. Dennis, 6 Conn. 292; Thayer v. Wellington, 
9 Allen, 295; James v. James, 4 Paige, 115. Conn. 
Sup. Ct., Dec. 14, 1885. Bristol v. Bristol. Opinion by 
Loomis, J. 


VESTED OR CONTINGENT ESTATE.—No estate 
will be held contingent unless very decided terms are 
used in the will, or is it necessary to hold the same 
contingent in order to carry out the other provisions 
or implications of the will. Thus the testator be- 
queathed his estate to trustees in trust for his daugh- 
ter. They were directed to apply if necessary the 
whole income to her education and maintenance, and 
when she should arrive at eighteen or be married, it 
was discretionary with them whether or not to deliver 
to her the whole estate. In case the legatee died be- 
fore eighteen the estate was disposed of by bequests 
over. She was never married, and died at twenty- 
three, with the funds in the possession of the trustees. 
Held, that the daughter took a vested estate at least 
wh2n she was eighteen, which upon her decease passed 
to her devisees. When a man sits down to dispose of 
his property by will, it is fair to presume that he does 
not intend to die intestate nor to become intestate af- 
ter death, and so courts lean against intestacy. Now 
here the testator made no bequests over except in the 
single event of his daughter dying before eighteen. If 
then she did not take a vested interest at least at 
eighteen, the testator became intestate at her death, 
and his estate is left to be distributed by law; for it 





would be absurd to read this will as giving bequests 
over in case his daughter died after eighteen, as she 
did. Then again the very fact that he made no dispo- 
sition over in case she died after eighteen is a circum- 
stance of no little weight to show that he intended his 
estate to vest in her at ail events on her becoming 
eighteen. 2 Redf. Wills, 606. In England a gift over 
in one event is generally regarded as favoring vesting 
in all other events, on the ground that the gift over 
being made to depend upon particular events, the pre- 
sumption is thatin every other event the estate was 
intended to remain in the first taker. But we think, 
as said by Judge Redfield, that fhis form of argument 
is more forcible when there is no disposition over, for 
then it may well be said that the testator intended the 
estate to vest inthe last named donee. The trustees 
were the brothers and a brother-in-law of the testa- 
tor. He made them his executors, and reposing confi- 
dence in them, was willing to leave it to them as trus- 
tees to say when and to what extent his daughter, af- 
ter, after becoming eighteen or marrying, should be 
permitted to come into the actual possession and en- 
joyment of his estate; but we do not think he in- 
tended to leave it te them to say whether she should 
ever have it at all or not in interest. He had willed 
‘fin trust for her,’? and the discretionary clause— 
treating it as valid, and as to which see Gray Perp., 
§ 120—was inserted for her supposed benefit, and more 
by way of giving directions to the trustees as to the 
time and manner of payment than as importing con- 
dition or contingency. And this idea of a trustis im- 
portant, and well nigh decisive of the case. The re- 
marks of Lord Justice Turner on this subject in Oddie 
v. Brown, 4 De G. & J. 179, 193, are exceedingly perti- 
nent. He says: ‘‘When,as in this case, funds are 
given to trustees to be held by them upon trust, direc- 
tions must of course be given to them as to the time 
and manner in which they are to deal with the funds 
in favor of the persons for whose benefit they are in- 
tended. Words therefore that in other cases might 
import condition or contingency may in such cases be 
used for a wholly different purpose, namely, for the 
purpose of conveying the necessary directions to the 
trusteess. The court therefore in such cases looks, I 
apprehend, more to the substance of thegift than to 
the words in which it is expressed. I1t considers for 
whose benefit it was made—who were intended to be 
the cestuis que trust.” See also Saunders v. Vantier, 1 
Cr. & Ph. 240. (2) It isnot enough to say that the Court 
of Chancery would not have controlled the judgment 
and discretion of these trustees further than to have 
compelled an honest exercise thereof, according to Ba- 
con v. Bacon, 55 Vt. 243; Sharon vy. Simons, 50 id. 458; 
French v. Davidson, 3 Mad. 396, and Walker v. Walker, 
5 id. 424; for that is quite another question from saying 
whether this legacy vested, and is not at all deter- 
minative of it, for the legacy might have vested and 
yet the legatee not have been entitled to the possession 
and full enjoyment of it. Citing Churchill v. Lady 
Speake, 1 Vern. 251; Hone v. Van Schaick, 20 Wend. 
564; Leeming v. Sherratt, 2 Hare, 418; Millard’s Ap- 
peal, 87 Penn. St. 457; Fox v. Fox, L. R., 19 Eq. 286; 
Watson v. Hayes,5 Myl. & Craig, 125; Harrison v. 
Greenwood, 12 Beav. 192; Rouse’s Estate, 9 Hare, 649; 
Wynch v. Wynch, 1 Ax. 433; Pink v. De Thrusey, 2 
Mad. 157; Malcolm v. O’Callaghan, id. 347; Atkins v. 
Hiccocks, 1 Atk. 500. Vt. Sup. Ct., Aug. 2, 1886. 
Weatherhead vy. Stoddard. Opinion by Rowell, J. 


—_———__¢—___— 


NEW BOOKS AND NEW EDITIONS. 


SHIRLEY’S LEADING CASEs. 
The third edition of this well-known work is an im- 
provement upon the former editions, in that * the tone 
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of flippancy and jocularity, modified to some extent 
in the second edition, has been almost discarded in 
this, s0 that the serious and sober-minded law stu- 
dent, who never can understand a joke, will find little 
or nothing to distract his attention from the particu- 
lar rule or doctrine of Jaw under consideration.” 
Leaving out the sorry attempts at wit,the cases are 
very clearly and exactly and concisely stated, and the 
work isa useful one, especially for students. Pub- 
lished by Stevens & Sons, London. 


MAXWELL’s RIGHTS AND OBLIGATIONS OF MAR- 
RIAGE. 


This is a small-paged, limp book of 114 pages, pub- 
lished by L. K. Strouse & Co. of New York. The rea- 
son of its being is hard to guess, unless it may be to 
air certain rhetorical and ethical observations on 
woman. It seems to be addressed more to the laity 
than the legal profession. But the authors ought 
to be more exact than to tell them that husband and 
wife, by the New York Code, may ‘‘testify for and 
against each other in all cases of a criminal nature. 
But in such cases they are admitted solely to prove 
the fact of marriage in case of bigamy.” 


BIDDLE AND BULLARD ON SUPPLEMENTAL PROCEED- 
INGS. 

The third edition of this work has grown to more 
than 600 pages,and is a handsomely printed work, 
published by L. K. Strouse & Co., New York. It pur- 
ports to be adapted to all States having a practice sim- 
ilar to that of this State, and it appears to be well ar- 
ranged. Certainly it is large enough to be exhaustive. 
It has forms. 


BREWER AND LAUBSCHER’S OHIO CORPORATIONS. 


This volume of some 408 pages, published by Robert 
Clark & Co., Cincinnati, brings together the constitu- 
tional and statutory provisions of Ohio, relating to 
private corporations, with notes of decisions, forms for 
organizing, and a code of regulations and by-laws for 
managing all kinds of companies and associations, and 
is designed not only for lawyers, but for managers of 
corporations. It seems to be exceedingly well executed. 
The authors state in the preface that in 1883, 1534 com- 
panies were found in Ohio, with a capital of $209,000,- 
000, and since 1851 over 10,000 have been formed, with 
a capital of more that $2,000,000,000. 


GIBBoN’s AMERICAN CRIMINAL REPORTS. 


The fifth volume of this series is published by Calla- 
ghan & Co., Chicago, contains some 700 pages, and is a 
fair selection of cases, with some notes. 


PomeEnroy's CONSTITUTIONAL LAW. 


This is the ninth edition of this excellent introduc- 
tory work, revised and enlarged by Edmund H. Ben- 
nett, and published by Houghton, Mifflin & Co. It is 
perhaps the best introductory work for the law stu- 
dent. 


PATTERSON’S RAILWAY ACCIDENT Law. 


This handsomely printed volume, by Christopher 
Stuart Patterson, published by T. & J. W. Johnson, 
Philadelphia, is restricted to the subject of the liabil- 
ity of railways for injuries to the person. It is writ- 
ten upon the plan of propositions and_ illustrations, 
like Underhill’s Torts, and seems to be comprehen- 





siveand accurate. It should prove a useful hand- 
book for preparation and trial of the numerous class 
of cases of which it treats. The table of cases cited 
covers ninety-six double-column pages. We admire 
the skill with which the author has compressed the 
decisions into small compass. 


RANDOLPH ON COMMERCIAL PAPER. 


A Treatise on the Law of Commercial Paper, containing a 
full statement of existing American and foreign statutes, 
together with the text of the Commercial Codes of Great 
Britain, France, Germany and Spain. By Joseph F.Ran- 
dolph, of the New Jersey bar. In three volumes, with ap- 
pendix. Jersey City, N. J. F. D. Linn & Co. 


This isa very serious and important undertaking. 
If anybody had asked us, witha view to the publi- 
cation of such a work, whether there is room and 
would probably bea demand for it, we should have 
said no. In view of the recent great work of Daniel, 
and other works on the subject, we should have sup- 
posed the field pretty thoroughly occupied. We cannot 
until this work shall be completed give any thing more 
than animpression of what it so far is—not even a 
prophecy as to what is to be forthcoming. We have 
formed a favorable idea of the present volume. It is 
certainly exhaustive, concise, and well arranged. The 
table of cases cited covers forty-five double-column 
pages, and the index covers 150. The text covers 612 
pages in large type. These facts show that there is no 
padding, and evince a vast amount of hard work. So 
far, we should judge that the author is less apt to ex- 
press his own opinions than Mr. Daniel. He refers 
constantly to Chitty, Story, Byles and Daniel, giving 
their respective views when they disagree. The notes 
are copious, and the textis not overloaded. Judging 
from this installment, we should expect that the work 
would prove a useful addition, if not a substitute for 
the ponderous volumes already weighing down our 
groaning shelves. Theinclusion of the statutes and 
codes is a valuable and distinctive feature. 


COURT OF APPEALS DECISIONS. 
| following decisions were handed down Fri- 
day, Oct. 29, 1886: 

Judgment reversed, new trial granted--People, re- 
spondents, v. Lipman Arensberg, appellant.—Judg- 
ment affirmed with costs—In re petition of Cyrus W. 
Swan et al., for draining, etc.; Rose F. Langlois, 
adm’x, respondent, v. President Delaware and Hud- 
son Canal Co., appellant; Mary J. Dewey v. Same; 
John A. Deraismes, executor, respondent, v. Lau- 
rence Ennis, appellant; Henry A. Weeks, ind. and as 
adm’r, respondent, v. Charles H. Ostrander et al., ex- 
ecutors, appellants. Judgment of Supreme Court 
reversed, and that entered on report of referee af- 
firmed with costs—John Hone, ex’r, respondent, v. 
John Watts de Peyster, ind. and as ex’r, appellant. 
——Orders of Special and General Terms reversed and 
motion denied—Alfred N. Beadleston, appellant, v. 
Mary FE. Beadleston, respondent.——Order affirmed 
with costs—John 8S. Stubbs and another, ex’rs, v. Ed- 
ward C. Ripley, impleaded, etc. 

The court took a recess until November 22, 1886. 


NOTES. 

A letter from Washington thus sketches men big of 
body as well as brain: Itis seldom that sucha fine 
looking body of men call at the White House as the 
one that called to-day. It was the justices of the Su- 
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preme Court of the United States; and as is their cus- 
tom, they visited the President and paid their re- 
spects at the opening of their annual session. The 
justices are alllarge men. Almost any one would at- 
tract attention by his great size and appearance; and 
consequently, when the court drove upto the execu- 
tive mansion and filed into the blue room, they were 
the observed of all observers. The attorney-general 
was with them, and he too is a good sized man. When 
the President joined the group in the blue room the 
party of big men was complete, The judges did not 
remain long. They simply paid their respects and 
drove off again to the capitol. 


‘‘Not long agoa lawyer from one of the western 
States, who had never visited Washington before, 
came here to argue a case before the Supreme Court,” 
writes the Washington correspondent of the Boston 
Traveller. ‘“ He created a sensation which made the 
chills creep up and down the backs of the venerable 
justices who bad to listen to him. When he came 
into court he wore a red flannel shirt, coarse woolen 
clothes and cowhide boots. His hair hadn’t seen the 
scissors for several seasons, and the razor was a stran- 
ger to his face. At first he was taken for a crank, but 
when the case was called the court soon found out 
that he wasaman of great ability. The question at 
issue was involved ina patent suit, and was quite in- 
tricate and complicated. It took the country lawyer 
two days to argue the case, and he fiually won it. 
After adjournment on the first day one of the court 
officers suggested that a white shirt, collar, cuffs, and 
cravat would make an improvement in his personal 
appearance. The lawyer told him that he didn't own 
one. The next day however he wore a paper collar 
about the width of an ordinary cuff pinned on to his 
red shirt.”’ 


In Mullin v. Insurance Co., 58 Vt. 113, the court 
said: ‘It is easy to see that respecting an inventory 
of household effects destroyed by fire the wife would, 
in most cases, be much better informed as to articles 
lost than her husband. What man of us, under such 
circumstances, could inventory the linen, bedding, 
crockery, and a thousand and one articles in his house, 
if they were burned, without the aid of his wife? But 
if the plaintiff was compelled to get the aid of his wife 


_he assumes all respousibility for her errors as he would 


for bis own.”* 


That must be a pious firm of lawyers in St. Louis— 
Thoroughman, Christian & Priest. 


In Sawyer v. Hebard, 58 Vt. 375, it was held that a 
son-in-law cannot recover for boarding his mother-in- 
law twenty-six and a half weeks in all, on five differ- 
ent occasions during four years, the stays or visits be- 
ing made sometimes at the suggestion of her daughter, 
sometimes of the physician, when the auditor was un- 
able to find that she expected to pay. It was neces- 
sary to prove either an express contract or a mutual 
expectation of the parties that the board should be 
paid for. The court said: ‘‘It would be a crime 
against nature and humanity, to give toall the cour- 
tesies, favors, und visits that are exchanged between 
parents and children, the mercenary quality of dol- 
lars and cents. The courts have universally refused 
to give such a quality to such transactions, and have 
especially guarded against allowing the surviving 
party to change such transactions into one of dollars 
and certs against the estate of the deceased party.” 


Two pickpockets saw a gentleman receive a large 
sum at the bank, and followed him for some time to 
get achance atit. Finally the watched turned intoa 
lawyer's office, and one of the watchers said: ‘ That 
settles it. He's gone. Come along.” “No! no!” 





said the other. “Wait till the lawyer comes out. 
We'll tackle him.”—Life. Now let some other chest- 
nut-gatherer say, ‘There ought to be honor among 
thieves.” 


“T passed some ‘queer,’ and here [I am in prison, 
all on accounterfeit,’’ he sighed.—Life. 


A physician’s startling views of utilizing capital 
prisoners are thus told by the Chicago Journal: 
** What we need now,”’ he said, “isa legal enactment 
turning over criminals convicted of heinous capital 
offenses to the medical fraternity for experimentation 
on the vitalforces. Ofcourse I never expect to see 
this done. The sentimentalists would rather see a 
million good people languish and die for want of med- 
‘cal skill than to see one cut-throat like Frank Rand 
subjected to surgical operations which would prove 
fatal. Thetruth isthat this would be less liable to 
the charge of inhumanity than the vivisection of the 
lower animals. It would pain me exceedingly to have 
a dog subjected totorture, because the dog isan in- 
nocent and affectionate animal, whereas some of the 
men we now hang deserve a worse fate. Then, too, 
we would not have to keep up the practice for years. 
If there were only a law turning over the worst capital 
criminals of the year 1886 tous for the purpose, the 
benefit to suffering humanity could not be estimated. 
The chief subjects that we wish to elucidate concern 
the brain and nerves.”’ 


Recently in Kern county, California, a man charged 
with murder was held by the Superior Court iu $500 
bail. A few days after a prisoner was before a justice 
charged with stealing a suit of clothes. He was held 
to answer, and when the question of bail came up the 
justice said, after figuring awhile: ‘*The judge of the 
Superior Court releases a man who is charged with 
murder on $500 bail. I think, after comparing the de- 
grees of crime, I will give you achromo and let you 
go.”’ 

In the Circuit Court Monday, Judge Logan presid- 
ing, an incident occurred of more than usual interest. 
A case involving a small amount (an appeal from a jus- 
tice), in which Mr. Harvey, a well-known operator in 
marble in this county, was a defendant, was on trial. 
When Mr. Harvey was called to the witness stand, Mr. 
Green, of counsel for the plaintiff, asked to put him 
on his voir dire, when the following substantially oc- 
curred: Counsel—Mr. Harvey, do you believe in the 
existence of a God? Witness—(Evidently surprised 
and thinking a moment)—I do not believe in God, but 
I do believe in God, the power that controls the uni- 
verse. Counsel—Do you believe in a future state of 
rewurds and punishments? Witness—I believe that 
every human being suffers in this lite for every viola- 
tion of natural and moral laws. Not accepting the 
Bible asa divine revelation, 1 know nothing about the 
future. Ido not know whence I came or whither I 
am going. Therefore I cannot say that I have any be- 
lief asto my future state. Counsel—Do you believe 
in a conscience? Witness—Most certainly Ido. I 
believe that every sane man has an innate sense of 
right and wrong to guide his conduct. The Court— 
Mr. Harvey, do you believe in the binding obligation 
of an oath in a court of justice requiring a witness to 
tell the truth? Witness—I do. The court, aftersome 
deliberation, held, that the witness was not competent 
to testify, and he was directed to stand aside. Ex- 
ception was taken by Capt. Kain, counsel for defend- 
ant, and an appeal taken to the Supreme Court. We 
understand there are several old decisions regarding 
the competency of “ atheists,’ *‘infidels,”’ and “‘ free 
thinkers ’’ as witnesses, but that we have no Supreme 
Court decision covering precisely the state of facts 
presented in this case.—Knozville (Tenn.) Journal. 
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CURRENT TOPICS. 





HE judicial scramble is over for a few days, and 
Judge Peckham is successful by a majority of 
six or eight thousand in a State having a million 
voters. The State will be well represented, and he 
will be tired of the monotonous slavery of the 
place long before the people are tired of him. 
Now the governor has two appointments to make 
to the Supreme Court bench—in Justice Peck- 
ham’s place and in Justice Osborn’s. Looking at 
the matter geographically we should say that one 
ought to be made from Hudson and one from 
Albany or Troy. Hudson would accommodate 
more than Catskill, and there is a judge at Kings- 
ton. Mr. Edwards, of Hudson, would be a good ap- 
pointee — young, industrious, learned and _fair- 
minded. Mr. Patterson, of Troy, would make an 
excellent judge, and Judge Ingalls will retire in a 
very few years, leaving Troy fairly entitled to a 
judge. In Albany there are a number of men sug- 
gested for the place, among others Mr. Moak, 
whom we can hardly conceive as wanting it, for 
the salary would just about suffice to buy his books, 
legal and miscellaneous, for the year. If he really 
would take it no better man could be found in this 
city. His learning is great; his industry makes 
one tired to think of; despite his habits of advo- 
cacy he has a receptive mind; while his integrity 
is beyond the suggestion of question. Several other 
names have been mentioned, but it is no disparage- 
ment to them to say that they must yield to Mr. 
Moak in most of the essential qualities for the 
office. Some Schoharie gentlemen are urging the 
claims of that county. They would have reasona- 
ble claims if they would ‘‘ move in town.” There 
is not law business enough out there to justify the 
appointment of a judge to reside there. We 
have said thus much on the assumption that 
the governor will appoint democrats, although 
in view of the recent action of the Republican 
party in not opposing Judge Parker, he might 
gracefully appoint one Republican. In such case 
he could not do better than take Mr. Isaac Lawson. 
But there is little hope of his doing any thing of 
the sort. When a governor shall do such a thing we 
shall admit the possibility that the appointing sys- 
tem may be as good as the elective. How can the sup- 
porters of the appointing system hold up their heads 
and raise their voices in favor of its advantages, when 
they see governors every year appointing obscure 
and third-rate lawyers for political reasons, when 
they might easily make worthy appointments? 
Caucus selections are bad enough, sometimes; 
back-stairs appointments are generally worse. 


‘*A Generation of Judges, by their Reporter,” is 
the title of a little book of biographical sketches of 





Cockburn, Lush, Quain, Archibald, Kelly, Cleasby 
Willes, Byles, Martin, James, Mellish, Thesiger, 
Holker, Amphlett, Hall, Hatherley, Malins, Cairns, 
Jessel, Phillimore, Watkin Williams; and of Kars- 
lake and Benjamin, who were not judges. This is 
a very entertaining book, written in a light, rapid, 
vivid style, evincing strong powers of discrimina- 
tion, and the greatest boldness and independence. 
The author’s favorites are Cockburn, James, Cairns 
and Jessel. The sketches are enlivened by many 
amusing and interesting reminiscences. We are 
told how Lord Chief Justice Cockburn, being au- 
daciously called on for a song at a bar dinner, sang 
‘¢The Somersetshire Poacher ”— 


“It is my delight on a shiny night,’’ 


‘in a broad west country dialect, with great gusto 
and in good style;” how Lush was, ‘‘as a judge, 
guilty of the eccentricity of preaching on Sundays,” 
and instead of saying to capital convicts, ‘‘and may 
God have mercy on your soul!” would say, ‘‘and 
may you be led to seek and find salvation!’ how 
he was fond of wine, and once, on a cry of ‘‘ Lush 
and Shee!’ some one said, ‘‘that is the old toast 
of wine and woman;” how Kelly, being attacked 
at night on the street by two ruffians, although a 
very aged man, backed against a railing and beat 
them off with his cane; how on the trial of Tawell, 
the quaker, for poisoning, he suggested in the de- 
fense that the victim was poisoned by eating too 
many apples, whence he got the name of ‘‘ Apple- 
pip Kelly;” how the kind-hearted Cleasby said to 
a prisoner, ‘‘ you are one of the worst men I ever 
tried,” and then gave him a month; how Byles 
used to ride a horse which the wags named 
‘¢ Bills,” in order to realize ‘‘ Byles on Bills,” 
but which he and his clerk called ‘‘ Business,” so 
clients could be told that he was ‘‘ out on ‘‘ Busi- 
ness; how he ‘‘ amused his last days with theol- 
ogy, wrote a religious book,” and left more than a 
million of dollars; how Martin was rumored to 
have an interest in racing-horses, and how he sen- 
tenced an offender, ‘‘ you are an old villain, and 
you'll just take ten years’ penal servitude; ” how on 
a summer circuit, his cushioned seat getting hot, he 
ordered a soap-box to sit on; how James and Mel- 
lish were familiarly known as ‘Flames and Hel- 
lish; ”” how Hatherley went to church every morn- 
ing before breakfast; how Malins ‘ gloried in his 
bad law,” and ‘‘ his personal virtues were judicial 
vices,” and how ‘‘his death was ‘accelerated by 
that failing of most lawyers, bad riding;” how 
Cairns was fond of a posey in his button-hole, 
taughtein the Sunday school, and ‘‘to hear Moody 
and Sankey was, he declared, the richest feast he 
could have;” how Jessel, when overruled by the 
House of Lords, would exclaim when the decision 
was quoted, ‘‘don’t cite to me the decisions of re- 
mote judges;” how he had trouble with his h’s; 
how Karslake was a bit of a dandy, and on a wet 
day went to take a “view” in elaborate boots and 
gaiters, and how he left a million dollars; how Ben- 
jamin tied up his papers, dropped his argument, 
and left the House because Selborne said ‘‘non- 
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sense! ” and how he drew his own will, and it “held 
water.” The following of Kelly is too good to be 
cut short: ‘*‘My good woman,’ he would say to a 
witness, ‘you must give an answer in the fewest 
possible words of which you are capable, to the 
plain and simple question, whether, when you were 
crossing the street with the baby on your arm, and 
the omnibus was coming down on the right side, 
and the cab on the left side, and the brougham 
was trying to pass the omnibus, you saw the plaint- 
iff between the brougham and the omnibus, or be- 
tween the brougham and the cab, or between the 
omnibus and the cab, or whether, and when you 
saw him at all, and whether or not near the broug- 
ham, cab or omnibus, or either or any two, and 
which of them, respectively.’” This reminds us of 
a college president, who, addressing a Sunday 
school, said, ‘‘ children, I am about to give you an 
analysis of the character of Moses. By analysis 
you will understand the converse of synthesis.” 
We are not informed of the name of the author of 
this very clever little book. The London Law 
Times does not approve the book, but we are just 
ignorant enough to like it. 


Here is a case which we warn the lady readers of 
this journal to skip. We cite it only to show the 
liberality of the Michigan courts toward women in 
the matter of divorce, a subject on which we have 
commented more than once. In Hoyt v. Hoyt, 56 
Mich. 50, a divorce was granted because the hus- 
band ‘‘treated his wife coldly and with extreme 
stinginess,” and ‘‘ brutally neglected her while in 
premature labor, and harshly upbraided her for the 
noise she made while suffering pain during her ill- 
ness.” The decree was refused below, but granted 
by the Supreme Court. As to ‘‘coldness” and 
“‘stinginess,” they are too common to be character- 
ized as ‘‘ extreme cruelty,” and we infer that there 
was but one instance of the other kind. We do 
not believe in granting divorce for a single act of 
cruelty, although the Michigan court have adopted 
the practice. They are much more patient with 
erring servants, for they have held in Shaver v. 
Ingham, 58 Mich, 649, that a servant is not to be 
discharged for a single act of disobedience, such as 
absenting himself for one day on his own business 
without leave. If a husband were in the habit of 
scolding his wife for screaming when in labor it 
might justify a divorce, but a single instance might 
better be pardoned than to dissolve the marriage. 
The husband was no doubt a hoggish fellow, and 
put him in his wife's place and he would probably 
make noise enough to dispense with a telephone 
for a long distance. But women must take their 
chances if they will marry, and it is better for the 
public to keep men married rather than single, 


“The Animal Kingdom in Court” has had no 
additions in along time. But an interesting case 
was tried in Ontario a few days ago, involving the 





right to keep bees. One McIntosh, of South Hamp- 
ton, applied for an injunction to restrain his neigh- 
bor, Harrison, from keeping bees. Harrison had 
about eighty hives of bees, which flew promiscu- 
ously around the neighborhood, and annoyed the 
plaintiff, who is a biacksmith, humming around 
his shop and stinging his customers’ horses. McIn- 
tosh objected to Harrison’s bee-hiving in this man- 
ner. He complained that while he would be shoe- 
ing horses he was kept busy in ‘*shooing” the 
bees. The bees were also troublesome in McIntosh’s 
kitchen, {especially at ‘‘preserving” time. The 
jury found that the bees were a nuisance, but Judge 
O'Conner said it was a novel case, and he would 
reserve it for argument. If we had been retained 
for Harrison we should have insisted that it was 
the tintinnabulation of McIntosh’s hammers on his 
anvils that seduced our bees from their wonted 
business, and should have set up a counter-claim 
for damages accordingly. Classic scholars know 
how bees are attracted by this sort of noise. (See 
Virgil’s Fourth Georgic.) 
How doth the lazy, idle bee 
Neglect each shining hour, 
And loaf about the blacksmith’s shop 
To chase the sparkling shower! 

And we should have proffered in evidence an old 
Virgil of ours with a picture of the bees buzzing 
around the Cyclops while they are at work at their 
forge and anvil. This would have settled Mr. 
McIntosh’s business, we have no doubt. But we 
cannot be everywhere at once. We want it dis- 
tinctly understood, however, that if anybody has 
any case to be tried concerning the law of animals, 
they cannot do better than retain this journal. We 
know it all. 


Harvard Law School has been taking her share 
in the celebration of the two hundred and fiftieth 
anniversary of the founding of the college. Judge 
Oliver Wendell Holmes, Jr., was fitly chosen to 
make the address, which we shall hope to see in 
full. Extracts in the Tribune promise well. The 
judge said: ‘‘ Of course we love every limb of Har- 
vard College,” and of course this includes the 
“limbs of the law.” The Zribune report is a little 
astray in making him say that ‘‘ William Story had 
done more than any other English-speaking man to 
make the law luminous and easy to understand.” 
William Story, poet, sculptor, and author of the 
work on Contracts, must not be given credit for 
what his father, Joseph, did, although we think 
Judge Holmes ranks the latter rather too high. We 
think Joseph was always diffuse, and often a little 
vague. 

scnectineailpacanainaan 


NOTES OF CASES. 


UR lady readers whose husbands are in the 
habit of coming home drunk may derive a 
useful hint from Kennedy v. Saunders, 142 Mass. 9, 
an action under the Civil Damage Act, by a wife 
against a gentleman who persisted in putting the 
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flowing bowl to her husband’s lips. Mrs. Kennedy 
addressed the following epistle to Mr. Saunders: 
‘¢ Dear Sir — My husband has been in the habit of 
getting liquor here and coming home drunk. Now 
if you care any thing for a wife and three children, 
_ I don’t want you to give him any more drink; and 

if you do, I shall take means to protect myself.” 
She also testified that the defendant read the notice, 
and said, ‘‘all right; I wont give him any.” But 
Saunders could not resist Kennedy’s importunities, 
and still gave him to drink. On the trial Saunders 
insisted that the notice to stop was not sufficient 
under the statute, as not being a notice ‘‘request- 
ing him not to sell or deliver spirituous or intoxi- 
cating liquor,” ete. But the court held it sufficient. 
And now Saunders is a sadder, wiser and poorer 
man, and Kennedy is probably a drier one. 


In Massachusetts Society for the Prevention of 
Cruelty to Animals, etc., v. Boston, 142 Mass. 24, the 
society was held to be acharity. The court said: 
‘¢ Without discussing the question whether the 
word ‘benevolent’ is used as substantially synony- 
mous with ‘charitable,’ or disjunctively, we are of 
opinion that the society also comes within the defi- 
nition of a charity. There is no profit or pecuniary 
benefit in it for any of its members; its work, in 
the education of mankind in the proper treatment 
of domestic animals, is instruction in one of the 
duties incumbent on us as human beings. There 
are charitable societies whose objects are to bring 
mankind under the influences of humanity, educa- 
tion and religion. Jackson v. Phillips, 14 Allen, 
539. The hospital founded by the institution 
would, if it were established by a bequest, or pub- 
lic or private gift, be treated as a charity. It has a 
humane, legal and public, or general purpose, and 
whether expressed or not in the statute of 43 Eliz. 
ch. 4, which is the foundation of our law on the 
subject of charities, comes within the equity of that 
statute. Cresson’s Appeal, 30 Penn. St. 437; Town- 
ley v. Bedwell, 6 Ves. 194; Faversham v. Ryder, 5 
DeG., M. & G. 350. In the case of University of 
London v. Yarrow, 23 Beay. 159, it was held that a 
bequest for founding and upholding an institution 
for investigating, studying and curing maladies of 
quadrupeds or birds useful to man, and for provid- 
ing a superintendent or professor to give free lec- 
tures to the public, was good as acharitable legacy ; 
and that the fact that the testator showed some in- 
terest in the animals themselves and their humane 
treatment in no way invalidated the gift.” 


In Liston v. Central Iowa R. Co., Iowa Supreme 
Court, an action for killing a horse on the defend- 
ant’s track, the court said: ‘‘ Counsel for defendant 
insist that plaintiff cannot recover for the reason 
that, as they claim, the horse of plaintiff was not 
killed by reason of the absence of a fence at the 


place of accident. They ground this proposition 
upon the facts which they insist are established by 





the proof, namely, that the horse was ‘crazy;’ that 
there was nothing to prevent him from leaving the 
track; that he remained on the track by reason of 
want of intelligence, running before the engine un- 
til he ran into a bridge, which caused the injury; 
and that the cars did not strike him. We are not 
prepared to hold that the law is not enacted as well 
for the protection of ‘crazy’ animals, horses want- 
ing ‘horse sense,’ if there be such animals, as well 
as for animals of higher intelligence, possessing un- 
disturbed the animal instinct to avoid danger. If 
there be ‘crazy’ horses we know of no rule of law 
which declares them to be without value, and sub- 
ject to destruction without liability therefor; and 
it would seem that humanity, as well as the rules 
regulating the rights of property, should provide 
for their protection. We conclude that a railroad 
company is required to fence its track for the pro- 
tection of ‘crazy’ horses as well as for the protec- 
tion of animals possessing good ‘horse sense.’ If 
it be assumed that the horse was wanting in natural 
intelligence, it does not follow that the injury did 
not result from ‘the want of a fence.’ A ‘crazy’ 
horse would be kept off of the track by a fence as 
well as an intelligent one. Injuries to either, where 
there is no fence, would result from the want of a 
fence.” 


In State v. Sterrenbderg, Iowa Supreme Court, Oc- 
tober 14, 1886, it was held that where a man had 
been acquitted on a charge of selling whisky and 
stomach bitters, the parties stipulating that the 
trial included all previous offenses for selling in- 
toxicating liquors, the acquittal was a bar to a 
prosecution for selling dandelion bitters during 
that time, where the same contained such an 
amount of intoxicating liquors that the sale consti- 
tuted an offense. The court said: ‘‘In allowing 
evidence of the sales of dandelion bitters during 
the time covered by the former information, and in 
giving the instruction above set out, the court evi- 
dently proceeded upon the theory that dandelion 
bitters were not stomach bitters within the mean- 
ing of the former information. But the evidence, 
we think, shows that the names ‘ stomach bitters’ 
and ‘dandelion bitters’ do not have very precise 
meanings. With what propriety the name ‘stom- 
ach bitters’ could be applied to a mixture contain- 
ing dandelion does not very clearly appear, nor is 
it necessary to determine. We regard the matter, 
so far as this case is concerned, controlled by the 
stipulation above set out. The former trial was un- 
derstood as including all offenses for sales of intoxi- 
cating liguors. It must then have been understood 
as including all offenses for the sale of dandelion 
bitters where the same contained such an amount 
of intoxicating liquor that the sale constituted an 
offense, and must, we think, have been understood 
that evidence of such offenses was admissible under 
the charge of sales of stomach bitters. If the State, 
in the former trial, put so broad a construction 
upon the words ‘stomach bitters,’ and was allowed 
to proceed under such construction, it seems to us 
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that the State cannot now properly be allowed to 
deny the correctness of its own construction, and 
proceed to try the defendant over again for offenses 
for which there was an attempt to convict him, but 
of which he was acquitted.” 


—_>—_—_—_——_ 


CARELESS REPEALS OF 1886. 


'NHE Legislature of 1886, in account with the People 

of the State of New York, should be credited with 
much good work. On the other hand, it must be 
charged with considerable hasty and careless legisla- 
tion. The following may be taken as specimens of the 
debit side of the account: 

All the sections of title 7, chapter 1, part 4, of the 
Revised Statutes are repealed by chapter 593 of the 
Laws of 1886, except §18, which reads as follows: ‘‘Such 
convicts shall be removed by the sheriff of the county, 
pursuant to such order, and he shall be allowed 
the same compensation therefor as is provided 
by law for the transportation of convicts to the 
State prison, to be audited and paid as part of the 
contingent expenses of the county.’’ It will be some- 
what difficult to construe this section, standing alone. 
Who are “‘such”’ convicts, and what is “‘such’’ or- 
der? 

All of chapter 57, Laws 1843, except § 3, is repealed 
by Laws of 1886, ch. 593. Section 3 is as follows: ‘‘Con- 
tracts in violation of the provisions of the first and 
second sections of this act may be declared void at the 
instance of the city, county, village or town interested, 
or of any other party interested in such contract, ex- 
cept the officers mentioned and prohibited in said sec- 
tions from making or being interested in such con- 
tracts.’”’ Sections 1 and 2 having been killed, what is 
to be gained by keeping section 3 alive? 

Section 1, chapter 243, Laws 1845, is repealed by Laws 
of 1886, ch. 593. The only other section is section 2, 
which provides that ‘“‘The Legislature may, at any 
time, alter, modify or repeal this act, and the same 
shall take effect immediately.” 

Section 1, chapter 366, Laws 1870, is repealed by 
Laws of 1886, ch. 593. This leaves only one section in 
existence; and hereafter whoever examines chapter 
866 of the Laws of 1870 will find that it consists of 
these words, and nothing more: “ This act shall take 
effect immediately.”’ 

Chapter 595 of the Laws of 1886 repealed the follow- 
ing statutes and portions of statutes which had 
already been repealed: 

Section 3, chapter 191, Laws 1831. That entire chap- 
ter was repealed by Laws of 1877, ch. 417. 

Section 26, chapter 300, Laws 1831. That entire chap- 
ter was repealed by Laws 1880, ch. 245. 

Section 4, chapter 355, Laws 1839. That entire chap- 
ter was repealed by Laws 1882, ch. 402. 

Section 2 and 4, chapter 292, Laws 1841. That entire 
chapter is repealed by Laws of 1882, ch. 402. 

Section 3, chapter 120, Laws 1846. That entire chap- 
ter was repealed by Laws 1877, ch. 417. 

Chapter 150, Laws 1846. Also repealed by Laws 
1877, ch. 417. 

Section 9, chapter 69, Laws 1847. Also repealed by 
Laws 1868, ch. 227. 

Part of section 40, chapter 280, Laws 1847. Section 
40 was repealed by Laws 1883, ch. 111. 

Section 39, chapter 140, Laws 1850. Also repealed by 
Laws 1854, ch. 282. 

Section 3, chapter 223, Laws 1853. That entire chap- 
ter was repealed by Laws 1882, ch. 402. 

Chapter 573. Laws 1853. Also repealed by Laws 
1877, ch. 451. 








Chapter 130, Laws 1854. Also repealed by Laws 
1880, ch. 245. 

Part of section 1, chapter 242, Laws 1854. All of 
chapter 242 was repealed by Laws 1882, ch. 402. 

Section 4, chapter 412, Laws 1857. That entire chap- 
ter was repealed by Laws 1865, ch. 592. 

Chapter 97, Laws 1861. Also repealed by Laws 1867, 
ch. 604, 

Sections 1 and 2, chapter 467, Laws 1862. That en- 
tire chapter was repealed by Laws 1884, ch. 202, and 
Laws 1885, ch. 183. 

Section 9, chapter 487, Laws 1862. That entire chap- 
ter was repealed by Laws 1883, ch. 357. 

Sections 1 and 2, chapter 544, Laws 1864. That en- 
tire chapter was repealed by Laws 1884, ch. 202, and 
Laws 1885, ch. 183. 

Section 7, chapter 97, Laws 1865. That entire chap- 
ter was repealed by Laws 1882, ch. 402. 

Chapter 222, Laws 1865. Also repealed by Laws 1877, 
ch. 451. 

Chapter 430, Laws 1868. Also repealed by Laws 1872, 
ch. 747. 

Chapter 415, Laws 1877. Also repealed by Laws 1884, 
ch. 202, and Laws 1885, ch. 183. 

Chapter 439, Laws 1880. Also repealed by Laws 
1884, ch. 202, and Laws 1885, ch. 183. 

Chapters 12 and 485 of the Laws of 1872, repealed by 
Laws 1886, ch. 653, were also repealed by Laws 1879, ch. 
379. 

Section 7, chapter 252, Laws 1884, was repealed by 
both chs. 65 and 642, Laws 1886. 

Now perhaps it does no harm to repeal laws and 
parts of laws, which have already been repealed, but it 
eertainly does no good. While so many statutes re- 
main in pressing need of repeal, there is no use in 
wasting ammunition upon defunct statutes. 

In spite of what I have written however, I dislike to 
criticise any efforts in the line of repeal. Almost all 
repeals should be welcomed. Let Legislatures con- 
tinue to swing the axe with their eyes shut. They 
may hit a few good laws; but they can scarcely fail to 
kill many bad ones. A revision of the statutes would 
bring order out of chaos. But a revision seems to be 
like the millennium—something to be prayed for, but 
whose immediate coming cannot be counted on confi- 


dently. 
J. H. HopxKrns. 
ee en 


JURISDICTION — ACTIONS FOR PERSONAL IN- 
JURY—FOREIGN LAW—PLEADING. 


VERMONT SUPREME COURT, SEPT. 14, 1886. 
McLeop v. Conn. & Pass. R. Co. 

Actions, whether allowed by statute or common law, brought 
to recover for personal injuries, are transitory: thus on 
demurrer it appeared that the defendart company ex- 
isted under the laws of this State, and was operating a 
certain railroad in the Province of Quebec, and it was 
held that the plaintiff could sustain an action against the 
defendant for personal injuries alleged to have been sus- 
tained by him in said Province, through the neglect of the 
defendant to comply with the statute law of that Prov- 
ince, 

Edwards, Dickerman & Young, for defendant. 

Crane & Alfred, for plaintiff. 

WALKER, J. By this action the plaintiff seeks to re- 
cover for personal injuries alleged to have been sus- 
tained by him in the Province of Quebec, through the 
defendant’s neglect to coustruct and maintain its 
railway, and at the point where it crosses a public 
highway in Stanstead, in said Province of Quebec, in 
accordance with the provisions of a certain statute 
law of said Province, 
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The defendants demur to the plaintiff's declaration, 
and insist, as one cause of demurrer, that the action 
is local, and cannot be maintained in this State, but 
should have been brought in the Province of Quebec, 
where the alleged negligence occurred and injuries 
were received. 

The rules of distinction between local and transi- 
tory actions are well settled. Local actions are such 
as require the venue to be laid in the county in which 
the cause of action arose, for the reason that the cause 
of action could only have arisen in ;a particular 
county. These include, as a general proposition, all 
actions in which the subject or thing in controversy, 
or thing sought to be recovered, is in its nature local: 
such as actions of ejectment, and other actions 
brought to recover the seisin or possession of lands 
and tenements; also actions which do not directly 
seek the recovery of lands or tenements, but which 
ariss out of alocal subject or the violation of some 
local right, such as trespass quare clausum fregit, tres- 
pass on tbe case for nuisances to real property; dis- 
turbance of right of way, obstruction or diversion of 
water-course, and soforth. The action of replevin is 
also usually held to be local, because of the necessity 
of giving a local description to the thing taken. 

Actions on penal statutes for penalties are also held 
to be local, but actions on a statute by the party ag- 
grieved for injuries sustained are held to be transi- 
tory. Sand. Pl. & Ev. *412; Comyn Dig., Action No. 
1; Bacon Abr. & Actions Local, A. a. 

Transitory actions are personal actions brought for 
the recovery of money or personal chattels, whether 
they soundin tort or contract. 1 Chit. Pl. 273. All 
actions ea delicto to the person or to personal prop- 
erty in which a mere personalty is recoverable, are, as 
a general rule, by the common law, transitory in their 
nature, and the venue may be Jaid in the county 
where the cause of action arose, or where the plaintiff 
or defendant resides at the time of instituting the ac- 
tion, or in the county where service may be made upon 
the defendant if he does not reside in the State. 
Gould PL, ch. 3, § 112; Bull. N. P. 196. 

The test as to whether an action is transitory or 
local is not, as a general proposition, the subject caus- 
ing the injury, but the object suffering the injury. 

Transitory actions have foundation in the supposed 
violation of rights, which in the contemplation of law 
have no locality, and for which the right to’ compen- 
sation is recognized by the laws of all countries, and 
rest upon the rule of international comity that every 
nation may rightfully exercise jurisdiction over all 
persons within its limits in respect to matters purely 
personal. Story Confl. Laws, § 542; Herrick v. Minne- 
apolis & St. L. R. Co., 11 Am. & Eng. R. Cases. 

From the decision in the case of Rafael v. Verelst, 2 
Wm. Bl. 1055, the doctrine that personal injuries are 
transitory in their nature has never been questioned. 

It is now well settled that the nature of the remedy 
and the jurisdiction of courts to enforce, it is not 
dependent upon the question whether it is a statutory 
or common-law right. 

The question as to whether a person may be held 
liable in a personal action in any court to whose ju- 
risdiction he can be subjected by personal process, 
where the right of action against him is dependent 
solely upon the statute of another State, was before 
the United States Supreme Court in the case of Den- 
nick v. Central R. of N. J., 103 U. 8. 11, in which Jus- 
tice Miller, in delivering the opinion of the court, says: 
‘Wherever, by either the common law or the statute 
law of a State, a right of action has become fixed, and 
a legal liability incurred, that liability may be en- 
forced and the right of action pursued in any court 
which has jurisdiction of such matters,and can ob- 
tain jurisdictiou of the parties. Wedo not see how 





the fact that it was a statutory right can vary the 
principle. Ifthe defendant was legally liable in New 
Jersey, he could not escape that liability by going to 
New York. Ifthe liability to pay money was fixed by 
the law of the State where the transaction occurred, 
is it to be said it can be enforced nowhere else, be- 
cause it depended upon statute law, and not upon 
common law? It would be a very dangerous doctrine 
to establish, that in all cases where the several States 
have substituted the statute for the common law, the 
liability can be enforced in no other State but that 
where the statute was enacted and the transaction oc- 
curred.” 

The Supreme Court of this State, in Cady v. San- 
ford, 53 Vt. 632, approved the doctrine that the nature 
of the remedy and jurisdiction of the courts to en- 
force it is not, under the rule of international comity, 
dependent upon the question whether it is a statutory 
right or a common-law right. 

In this case the action is not brought to recover a 
penalty for a forfeiture imposed for transgressing the 
provisions of the statute declared upon, nor to recover 
any thing local in its nature; but for a personal in- 
jury alleged to have been sustained in the Province 
of Quebeo by the party aggrieved, through the neglect 
of the defendant to comply with the provisions of the 
statute of the Province; and upon general principles 
and the authority of the foregoing cases the action must 
be held to be transitory, and as property brought in 
this State. 

Although a civil right of action acquired or liability 
incurred in one State or country for a personal injury 
may be enforced in another,to which the party in 
fault may have removed, or where he may be found, 
yet the right of action must exist under the laws of 
the place where the act was done or neglect ac- 
crued. If no cause orright of action for which re- 
dress may be had exists in the country where the per- 
sonal injury was received, then there is no cause of 
action to travel with the person claimed to be in fault 
which may be enforced in the State where he may be 
found. So the vital question upon the demurrer to 
the declaration in this case is whether it shows a right 
of action which became fixed and a legal liability in- 
curred by the defendant in the Province of Quebec 
under the statute declared upon. 

The gist of the action is the alleged negligence of the 
defendant in its failure to construct and maintain the 
railway crossing across the highway in question, in 
accordance with the provisions of the statute law of 
the Province of Quebec. To uphold the action upon 
demurrer it is essential that the declaration should 
set forth the foreign law relied upon as establishing 
the liability of the defendant to construct and main- 
tain the crossing in a safe condition for persons and 
teams to pass over, and thatit should allege in con- 
nection with the foreign lawsuch a statement of facts 
as will show to the court that the defendant owed a 
duty to the plaintiff in respect to the safety of the 
crossing, and that the defendant had fallen short of its 
duty in that respect, and also that the plaintiffs in- 
jury resulted from such shortage of duty. 

The first count of the declaration alleges that the 
defendant was operating the Massawippi Valley rail- 
way, chartered under the Province of Quebec, and re- 
cites a certain statute law of the Province which pro- 
vides that ‘‘ no part of the railway which crosses any, 
highway in said Province of Quebec, without being 
carried over said railway by a bridge or under said 
railway by a tunnel, shallrise above or sink below the 
level of the highway more than one inch.” It further 
alleges that this railway crossed a highway in Stan- 
stead, inthe Province of Quebec, without being car- 
ried over the same by a bridge or under the same by a 
tunnel, and rose more than one inch above the level 
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of said highway, to-wit: two and a half inches, and 
that the plaintiff, in driving along the highway over 
the railway crossing, was thrown from his sleigh and 
injured by reason cf the railway rising at that point 
more than one inch above the level of the highway. 
We think this count is wanting in material allegations, 
and therefore bad. 

A declaration in negligence under a foreign law for 
personal injuries occasioned through a breach of duty 
imposed by it is not analogous to a declaration under 
the old highway law making towns liable for injuries 
sustained through the insufficiency and want of repair 
of their highways. That law was a local one, impos- 
ing a duty and declaring a liability for a breach of the 
duty, of which the courts of the State took judicial 
notice; and in declaring upon aright of action accrued 
under it, the pleader was not required to allege the law 
imposing the duty and liability. It was necessary to 
allege only generally the duty the town owed to the 
public in respect to the highway, and the facts that es- 
tablished the breach of duty under the law. Courts 
do not take judicial notice of foreign laws or laws of 
other States; and when a foreign law is relied upon 
as establishing aduty or right of action, it must be 
set forth in the declaration and proved as a fact. 1 
Chit. Pl. 215; 2 East, 273; Homes v. Broughton, 10 
Wend. 75; Peck v. Hibbard, 26 Vt. 698; Hampstead v. 
Reed, 6 Coun. 480. 

In actions for negligence all the facts creating the 
duty must be set forth in the declaration, unless the 
duty is one imposed in a local law when a general alle- 
gation of duty is doubtless sufficient. 2 Add. Torts, 
1147; Kennedy v. Morgan, 57 Vt. 48. When a foreign 
.aw creates the duty it becomes a traversible fact like 
any other fact creating a duty upon which the defend- 
ant has aright to goto the jury, and it must be al- 
leged in the allegation. 

The law of the Province of Quebec upon which the 
plaintiff relies as establishing his right of action in 
this count, sofaras it is set forth therein, does not 
show a duty resting upon the defendant to construct 
and maintain the railway crossing in accordance with 
the provisions of the law. It does not appear from it 
upon whom the duty is placed. 

There is no allegation in this count that the defend- 
ant owed any duty to the public or the plaintiff in re- 
spect to the construction and maintenance of the 
crossing; nor does it contain any allegation of the 
facts which raise any such duty on the part of the de- 
fendant to the plaintiff orthe public, nor does it al- 
lege any breach or shortage of duty on the part of the 
defendant in respect to the construction and safety 
of the crossing. The allegations of the count do not 
show a right of action that became fixed or any 
liability incurred under the statute in the Province of 
Quebec, and the count must be held to be fatally de- 
fective. 

The second count alleges that it was the duty of the 
defendant under the lawsofthe Province of Quebec 
to keep the Massawippi Valley railway where the same 
crossed public highways and was not carried over the 
same by a bridge nor under the same by a tunnel, in 
the town of Stanstead, in good and sufficient condi- 
tion forthe safe passage of persons and teams and 
travel over and across the highway at such crossings, 
and that the railway crossing in Stanstead complained 
of was not carried over the highway by a bridge nor 
under the same by a tunnel, and that the defendant 
suffered the railway where it crossed the highway 
mentioned to be in an unsafe and bad condition and 
state of repair, and that the plaintiff, while driving 
along and over the highway where it is crossed by the 
railway, was by reason of the faulty and improper 
construction of the railway and its unsafe condition 
and want of repair, thrown from his sleigh and injured, 





and that by virtue of the laws of the Province of Que- 
bec an action hath accrued to him, and so forth. 

We think this count attempts to declare upon the 
laws of the Province of Quebec. It alleges that it was 
the duty of the defendant, under the laws of that 
Province, to maintain the railway crossing in question, 
which was not carried over the bighway by a bridge 
nor under it by atunnel in aw sufficient condition for 
the safe passage of persons and teams, and after aver- 
ring a breach, concludes with the allegation that by 
virtue of the premises an action has accrued to the 
plaintiff under the laws of the Province of Quebec. It 
is apparent that the plaintiff relies upon the laws of 
the Province of Quebec as creating and establishing 
the duty; but the foreign law relied upon is not al- 
leged and specially set forth in the count, so that the 
court ean see what duty, if any, is imposed by it upon 
the defendant in respect to the construction and 
safety of the railway crossing. Without setting forth 
the foreign law, or any facts which raise the duty, the 
pleader alleges generally that it was the duty of the 
defendant to keep this crossing safe for the passage of 
persons and teams. This is simply the pleader’s con- 
clusion of the foreign law. The facts set forth in the 
count do not show it. It is not enough to state what 
the pleader deems to be the conclusion of the law as 
to the duty of thedefendant. It is essential that the 
foreign law from which the alleged duty springs 
should be so fully set forth that the court may see 
that the duty is established. Kennedy v. Morgan, 57 
Vt. 48; Fay v. Kent, 55 id. 557. 

The facts alleged in this count, we think, do not 
show to the court that the defendant owed any daty 
to the plaintiff in respect to the railway crossing under 
the laws of the Province; and as there can be no neg- 
lect of duty unless duty is established, the count must 
be held to be defective. It does not show a right of 
action accrued or a liability incurred in the Province 
of Quebec. 

The judgment of the County Court is reversed, and 
judgment rendered that the demurrer is sustained 
and the declaration adjudged insufficient and cause 
remanded to the County Court to be proceeded with, 
and with leave to the plaintiff to amend his declara- 
tion. 

—_——_ > 


TRIAL —STATEMENTS BY COUNSEL NOT IN 
EVIDENCE. 
NEW HAMPSHIRE SUPREME COURT, JULY 30, 1886. 


BULLARD Vv. Boston & MAINE RAILROAD. 


When counsel in argument makes a statement of a material 
fact not in evidence, against the objectionof the other 
party, he violates the right of a fair trial,and his client 
assumes the burden of presenting and proving his claim 
that the decision was not affected thereby. 


ESERVED case from Rockingham county. Case 
for injuries received by the plaintiff in alighting 
from the defendants’ passenger car at Newton Junc- 
tion. Trial by jury. The defendants’ counsel, in his 
argument to the jury, commented on the fact that one 
of the physicians consulted by the plaintiff had not 
been called to testify. The plaintiff's counsel said the 
reason was because he found, from conversation with 
him, that he had not examined the plaintiff, and could 
give no testimony as to her condition. To this 
the defendants excepted. The court sustained the ex- 
ception, aud told the jury to disregard statement of 
plaintiff's counsel; and thereupon counsel said he 
would take it all back. Verdict for the plaintiff, 
which defendants moved to set aside. Motion denied, 
and defendants excepted. 
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~ Marston & Eastman, for plaintiff. 
Copeland & Elderly aud J. 8S. H. Frink, for defend- 
ants. 


SmitH, J. (Omitting other points.] The defend- 
ants’ counsel, in his argument to the jury, commented 
on the fact that one of the physicians consulted by the 
plaintiff had not been called as a witness. This was 
fair matter of argument. The defendants could right- 
fully ask the jury to believe, that if the physician had 
been called, his testimony would have been unfavora- 
ble to the plaintiff. However slight the weight such 
an inference ought to have, the jury could not be in- 
structed that as a matter of lawthey were bound to 
wholly disregard it. The case does not raise the ques- 
tion whether any argument could have been legally 
advanced inreply. No argumentative reply was made, 
but the plaintiff's counsel said that the physician had 
not been called because he found from conversation 
with him that he had examined the plaintiff, and 
could give no testimony as to her condition. If this 
hearsay proof of a material fact had been received 
from a witness, its unrevoked admission would have 
been corrected by a new trial. The physician con- 
versed without the moral and legal sanction of an 
oath, and without the test of cross-examination. 
His conversation, not provable by a _ witness, 
was proved by a _ person not a _ witness, not 
sworn, and not subject to cross-examination. Had 
the plaintiff's whole case been proved in the same way 
the error, though extended in fact over more ground, 
would not have been raised to a higher degree of ille- 
gality. If the plaintiff could retain a verdict obtained 
or enhanced by her counsel’s unsworn assertion of in- 
admissible hearsay in argument, the actual wrong done 
the defendants would be no greater were it accom- 
plished by other persons giving the jury the same kind 
of proof privately and criminally. The court had no 
more authority to admit the hearsay, and dispense 
with the oath and the opportunity for cross-examina- 
tion required by law, than to render judgment, with- 
out any form or pretense of trial, upon a rumor casu- 
ally heard in the street. 

The law does not transfer the defendants’ property 
to the plaintiff as damages without a fair trial, and in 
a legal sense a trial is not fair when such statements 
as were made in this“case have any,influence favorable 
to the party making them. He is therefore bound to 
do every thing necessary to be done to rectify his 
wrong, and restore tothe trialthe fairness of which he 
has divested it. He is legally and equitably bound to 
prevent his statement having effect upon the verdict- 
This he cannot do without explicitly and unqualifiedly 
acknowledging his error, and withdrawing his remark 
in a manner that will go as far as any retraction can 
go to erase from the minds of the jury the impression 
his remark was calculated to make. But it is by no 
means certain thatthe jury will, at his request, disre- 
gard the fact stated. It is necessary they should be 
instructed that the unsworn remark is not evidence, 
and can have no weight in favor of the party improp- 
erly making it. It isthe duty of the wrong-doer to re- 
quest such instructions. The other party does his duty 
when he objects to the wrong inflicted upon him, and 
does not allow it to be understood that he waives his 
objection. In spite of the fullest and frankest retrac- 
tion, andthe most explicit and emphatic instructions 
to lay the remark entirely out of consideration, the 
trial may not be fair. It may not be in the power of 
the retracting counsel and the court to remove the 
prejudice. Their combined and vigorous exertions 


may not control the mental operations of the jury. 
The jury may not be able to wholly free their mem- 
ory or the judgment from the unfair and illegal im- 
pressions made by a plausible statement of fact, which 





May seem to them entitled to more respect than the 
rule of law that excludes it. The statement, with- 
drawn not because it is contrary to the fact, but be- 
cause it is not a legal mode of proving the fact, may do 
as much damage as if it had not been withdrawn. Er- 
roneous testimony corrected by the witness who gave 
it, and an erroneous ruling corrected by the judge 
who made it, stand on different ground. 

If a party should sit asa joint juror in his own case, 
it might not be enough for his counsel to request him 
toignore his own interest, and for the court to in- 
struct him it is bis duty to doso. If all the jurors 
had formed a decided opinion on the merits of the 
case before they were impanelled, the request of coun- 
sel, and the instructions of the court, not to beswayed 
by their former convictions,or by what they had heard 
at their lodgings, or read in the newspapers during 
the trial, might not make the trial fair. After every 
thing possible is done, the bias of interest or previous 
opinion may not be wholly overcome. In such cases 
as this the operation of the retraction and the re- 
quested instructions can be most accurately esti- 
mated at the trial term after verdict. Burnham v. 
Butler, , 58 N. H. 568; Cole v. Boardman, 63 id. 580, 
583. In some cases they may, and in others they may 
not, be effectual. Much may depend upon the sin- 
cerity and earnestness of the retractor’s efforts to 
counteract his fault. Ifthe trialis allowed to go on, 
he will be bound, after the verdict in his favor, to ob- 
tain a finding that the result was not affected by his 
tort, and ought not to be annulled on account of it. 
Whether the error is such that justice seems to re- 
quire the trial to be stopped, and begun anew before 
another jury, immediately or aftera lapse of time 
(Hamblett v. Hamblett, 6 N. H. 333, 347; Pennsylvania 
Co. v. Roy, 102 U. 8. 451, 459) is ordinarily a question 
of fact. Ifthe trialis broken off or the verdict set 
aside, there is a question of costs. Whatever is done, 
indemnification is the duty of the party by whom, for 
a time at least, the course of justice is interrupted and 
perverted. Heis notentitled to a discharge of the 
jury, a waiver of the objection, or a gain of any ad- 
vantage. 

In Brown v. Swineford, 44 Wis. 282, the court, re- 
versing a judgment and ordering a new trial on an ex- 
ception of this kind, say: ‘* The learned counsel went 
beyond the legitimate scope of all argument, by stat- 
ing and commenting on facts not in evidence * * * 
The appellant took his exception, and his counsel now 
supports itby numerous cases. * * * All of them 
support the rule now adopted by this court, that it is 
error sufficient to reverse a judgment for counsel, 
against objection, to state facts pertinent to the issue 
and not in evidence, or to assume arguendo such facts 
to be in the case when they are not. Some of the cases 
go further, and reverse judgments for imputation by 
counsel of facts not pertinent to the issue, but calcu- 
lated to prejudice the case. * * * There are cases 
in conflict with those which supportthisrule. Butin 
the judgment of this court, the rule is supported by 
the weight of authority and by principle. Doubtless 
the Circuit Court can, as it did in this case, charge the 
jury to disregard all statements of fact not in evi- 
dence, but it is not so certain that a jury will do so. 
Verdicts are often found against evidence, and with- 
out evidence, to warrant so great a reliance on the dis- 
crimination of jurors. And without notes of the evi- 
dence, it may be often difficult for jurors to dis- 
criminate between the statements of fact by counsel, 
following the evidence, and outside of it. It is suffi- 
cient that the extraprofessional statements of counsel 
may greatly prejudice the jury and affect the verdict. 

* * * Tt is the duty of counsel to make the most 
of the case which his client is able to give him; but 
counsel is out of his duty and his right, and outside of 
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the principle and object of his profession, when he 
travels out of his client’s case, and assumes to supply 
its deficiencies. Therefore is it that the nice sense of 
the profession regards with such distrust and aversion 
the testimony of a lawyer in favor of his client. * * 
The very fullest freedom of speech within the duty of 
his profession should be accorded to counsel; but it 
is license, not freedom of speech, to travel out of the 
record, basing his argument on facts not appearing, 
and appealing to prejudices irrelevant to the case and 
outside of the proof. 

In that case there was no retraction by counsel, and 
no finding of the fact of a fair trial. 

In Jacques v. Bridgeport H. R. Co., 41 Conn. 61, the 
plaintiff's damages were assessed by a judge without a 
jury, certain evidence was admitted, subject to the 
defendants’ ‘‘ objection, to be heard in the argument.’’ 
After the argument, this evidence “‘ was ruled out 
and rejected, and no portion of it was considered by 
the judge, whoso stated in open court when rendering 
his decision.”” The court say: ‘Nor is the effect of 
this testimony upon the mind of the judge, in reach- 
ine the decision pronounced on the merits, to be en- 
tirely disregarded. We cannot accede to the claim of 
the plaintiff that the defendant could not have been 
injured by this testimony because it was ultimately 
rejected and ruled out. The operations of our minds 
are mysterious even to ourselves. We cannot always 
appreciate the influences which lead us to a result. 
No doubt the judge who tried the cause intended to 
disabuse his mind of any influence from this testi- 
mony. No doubt he was unconscious of being affected 
by it. Possibly he was not. Still we do not deem it 
improbable that he was; especially when we look at 
the amount of damages assessed in the case, which 
seems to us unwarrantably large in view of the legiti- 
mate evidence.” 

In Dougherty v. Welch, 63 Conn. 558, 560; S. C. ante, 
704, the court say: ‘‘ No man can be quite certain that 
he is aware of all the influences which have produced 
conviction. It is one thing to prevent the entry of an 
influence into the mind; quite arother to dislodge 
it.” But the court also say: ‘‘It would be impossible 
to conduct judicial investigations upon the theory that 
every thing which reaches the ear of the trier affects 
his final determination of questions of fact, beyond all 
power of resistance upon his part.” 

Whether the final determination is thus affected isa 
question of fact; and in our practice the rule is that 
questions of fact are not to be settled at the trial 
term. 

In State v. Towler, 13 R. I. 661, 665, some of the cases 
are cited in which it is held that an error committed 
by the admission of incompetent testimony is cured 
by its subsequent rejection or withdrawal, if the jury 
are clearly directed not to regard it. ‘*The ground of 
these decisions,”’’ say the court, “is that the testimony, 
after being rejected or withdrawn, is no honger legally 
before the jury, but is out of the case; and the jury 
being instructed to disregard it, itis to be presumed 
that they follow the instruction. The defendant con- 
tends that the rule ought not to be applied to the case 
at bar, because the testimony was withdrawn, not as 
incompetent, but avowedly to remove all ground for 
exceptions. We think however that the rule does not 
depend on the motives which influenced the with- 
drawal. The question is, did the withdrawal take the 
testimony out of the case? If it did, itis to be con- 
sidered as if it had never been admitted. We think 
the withdrawal, being by consent of court, it is to be 
regarded as the act of the court, and that in contem- 
plation of law it purged the case absolutely of the tes- 
timony. The defendant insists that the testimony, 
though withdrawn, must inevitably have had an in- 
fluence on the jury, and that this influence must have 





been aggravated by the statement of the prosecuting 
attorney that he had other witnesses to reputation, 
which he withheld because of the defendant’s objec- 
tion. We have no doubt that juries are often influ- 
enced by extrinsic matters. We regret to say too, 
that there is reason to think that lawyers sometimes 
do and say things for the purpose of producing an ef- 
fect on the minds of ajury which is not legitimate. 
Such conduct may afford ground for new trial if there 
is reason to suppose the jury has been influenced by 
it,as indeed the erroneous admission of testimony, 
subsequently ruled out, may afford ground for a new 
trial if there is reason to think the jury has been in- 
fluenced by it. But the true mode of getting a new 
trial on such ground is by petition addressed to the 
discretion of the court, and not by bill of exceptions; 
for we cannot presume that the jury has been influ- 
enced, and in a bill of exceptions the court exercises 
no discretion on matters of fact, but only grants a 
new trial where in point of law some material error 
has been committed. Unangstv. Kraemer, 8 Watts. 
& S. 391. The court does not get, by a bill of excep- 
tions, the information which will enable it to exercise 
a judicial discretion. Inthe case at bar we are in- 
formed only in regard to what occurred in the matter 
of the rulings which are reported for revision. For 
any thing that appears, the evidence against the de- 
fendant, independently of the evidence of reputation, 
may have been utterly overwhelming, and there may 
be no foundation whatever for the supposition that 
the jury was influenced either by the evidence of repu- 
tation or by the reprehensible remarks of the prose- 
cuting attorney.” 

In a capital case, if the prosecuting officer, having 
introduced a great amount of every kind of incompe- 
tent testimony, should at last meet repeated objection 
by informing the jury, expressly or by insinuation, in 
an observation addressed to the court, that he had a 
convincing mass of similar evidence of the prisoner’s 
guilt, but would withhold it for the purpose of avoid- 
ing technical exceptions, and for the same purpose 
would withdraw what had been objected to, the with- 
holding and withdrawing might be made an effective 
part of the State’s case, and the life of the accused 
might be endangered by his exercising his right of ob- 
jection. The law would not depend upon the motive 
of the prosecuting officer; but having violated the 
right of fair trial, and necessarily assumed the affirm- 
ative and the burden of proof on his implied plea, in 
confession and avoidance, that he had made complete 
amends, his apparent motive, whether averred or in- 
ferred, might be important evidence an the question 
of fact raised by the plea. 

State v. Towler is an authority for a conclusive legal 
presumption, ona bill of exceptions, in sucha case, 
that the jury sre not influenced by the illegal proceed- 
ing if they are fairly instructed to disregard it, and 
for the rule that the defendant’s remedy isa petition 
for anew trial. After judgment of conviction in a 
criminal case, a new trial may be granted onthe de- 
fendant’s petition, when justice has not been done 
through accident, mistake, or misfortune, and a fur- 
ther hearing would be equitable. Buzzell v. State, 
59 N. H. 61. In the present case the illegal proceeding 
occurred during the trial, and in open court; and if a 
supplementary petition for a new trial is a possible 
remedy, itis unnecessary. State v. Ayer, 23 N. H. 
301, 320; Allen v. Aldrich, 29 id. 63, 75; State v. Knapp, 
45 id. 148, 157-160. In our simple and convenient sys- 
tem of practice, if the indisputable error was harm- 
less, that fact can be found on the plaintiff's motion 
at the trial term. The party violating the right 
of fair trial accepts the burden of presenting and 
proving his claim that he has made full restitution, 
and that the decision of the jury was not affected by 
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his admitted wrong. On the question of influence, his 
acknowledgment, retraction and apparent motives, 
the instructions given at his request, and the verdict, 
are evidence, but do not shift the burden of proof. 
That burden is not to be unjustly thrown upon the 
other party, by putting him to a petition for a new 
trial; nor is his exception unjustly overruled by acon- 
clusive legal presumption as to the effect of instruc- 
tions. If a perfect reparation of the violated right is 
not found as a fact, the injured party remains enti- 
tled to redress, and neither on exception nor on peti- 
tion can the fact be falsely found by an inference of 
law. A discretionary power of compelling him to sub- 
mit to an unfair trial is not vested in the court. What 
is called judicial discretion in such a case is a perform- 
ance of the duty of correctly deciding the question of 
fact at the trial term. Bundy v. Hyde, 50 N. H. 116, 
120; Darling v. Westmoreland, 52 id. 401, 408. 

The defendant is entitled toa new trial unless the 
plaintiff obtains an amendment of the record supply- 
ing the fact that has not been found. If the plaintiff 
desires an opportunity to move for such an amend- 
ment, the case will be continued nisi to await the re- 
sult of a hearing on his motion. 

Blodgett, J., did not sit; the others concurred. 

{See note, 48 Am. Rep. 336.—Ep.] 


———§—o- 


SHIP AND SHIPPING—PERILS OF THE SEA—COL- 
LISION—BURDEN OF PROOF. 
ENGLISH COURT OF APPEAL, JUNE 8, 1886. 
THE XANTHO.* 

In an action against a shipowner for loss of goods carried 
under a bill of lading containing the exception “ dangers 
and accidents of the seas,”’ the defendants do not, by 
merely proving that the loss has been occasioned by a 
collision, show a peril of the sea so as to shift the onus on 
tothe plaintiffs of proving that the collision was occa- 
sioned by the defendants’ negligence, the onus being upon 
them to bring themselves within the excepted perils; and 
if they failto doso the plaintiffs are entitled to judg- 
ment, 


The plaintiff had judg- 


| opinion states the case. 
ment below. 


Sir Walter Phillimore, Q. C. and J. P. Aspinall, for 
defendants. 


Myburgh, Q. C. and Hollams (with them Sir C. Rus- 
sell, A. G.), for respondents, 


Lorp Esuer, M. R. In this case the plaintiffs are 
shippers of goods, and they have brought an action 
upon a bill of lading against the owners of the ship 
carrying the goods for non-delivery of the goods. At 
the trial the bill of lading was put in, and in it we 
find certain excepted perils. The case was run ex- 
tremely fine by both sides, for all that appeared in evi- 
dence was an admission—it does not appear by which 
side—that there had been a collision between the de- 
fendants’ ship and another vessel. The question is, 
whether upon this evidence the finding of the learned 
judge without a jury is correct, by which he held that 
the plaintiffs were entitled to recover. From that judg- 
ment the defendants now appeal, and they say that 
they ought to succeed because the plaintiffs did not 
show that this was a collision which was caused by the 
negligence of the defendants. Now let us see howthe 
matter stands. The contract, no doubt, is that the 
shipowner binds himself absolutely to deliver the 
goods in the same condition in which they were re- 
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ceived, unless he is prevented by one of the excepted 
perils. The plaintiff, in suing upon such a contract, is 
obliged to say that that was the contract, and in plead- 
ing be does aver, and must aver, that the loss was not 
occasioned by any perils of the seas. I think that in 
pleading the plaintiff always avers that to put himself 
within the terms of the contract. But it is imme- 
diately apparent that the plaintiffs’ allegation is a neg- 
ative allegation. It is a negation of circumstances as 
to something which has happened on board the ship, 
and as to circumstances which are solely within the 
knowledge of the defendants. In my opinion, it has 
long been the usual and proper course for the plaintiff 
simply to put in the bill of lading and to prove that 
the ship has arrived, but that his goods have not been 
delivered. If the ship has arrived and his goods have 
not been delivered, it seems to me that by putting in 
the bill of lading, he has shown a state of circumstan- 
ces which the shipowver is called upon to answer. 
Prima facie, the non-delivery of the goods is negli- 
gence on the part of the shipowner, and unless there 
were special circumstances to prevent him delivering, 
there must be negligence on his part. Therefore I say 
that the burden of proof which the plaintiff has taken 
upon himself in the pleadings is satisfied by showing 
that the ship has arrived, and that the goods have not 
been delivered. In these circumstances it devolves 
upon the shipowner to show the reason why he has 
not delivered the goods, and if he can, to show that 
the non-delivery was caused by one of the perils ex- 
cepted inthe billof lading. Ifhe shows that the 
goods were lost or injured by one of the perils which 
are specifically mentioned in the bill of lading, he has 
prima facie brought his case within the exceptions. 
Now in construing a policy of insurance, it is the 
causa proxima of the loss which is looked at; but in 
the case of a bill of lading that is not so, for there you 
look to whatis the real moving cause of the loss. 
Therefore though the shipowner may have brought 
himself within the terms of one of the exceptions, if 
the plaintiff can show that that which is stated to be 
the cause of the loss was not the real moving cause, 
but that something else which is not excepted was the 
real cause of the loss, then there is no defence; and 
therefore it has been held, that if the real moving 
cause is the defendant’s negligence, the loss is not 
caused by any of the excepted perils, because the neg- 
ligence of the defendant is uot one of the excepted 
perils. It is on that ground that the defendant fails, 
and not on any supposed reason that he cannot take 
advantage of his own negligence. The moment it is 
shown that the real moving cause of the loss was the 
shipowner’s negligence, then thatis a loss by a cause 
which is not withiu the excepted perils. Now sup- 
pose that the real moving cause of the loss is not one 
of the excepted perils, but is the result of the negli- 
gence of some one other than the defendant, does the 
same reasoningapply? You are to take the real mov- 
ing cause of the loss. If you are to accept the reason- 
ing in the first case, you must accept it in this also. 
There is no exception in the bill of lading of a loss 
caused by the negligence of any one other than the 
defendant. For that reason we held in the case of 
Woodley v. Michell, ubi supra, that if the cause of the 
loss was the negligence of either of two colliding ves- 
sels without the winds or the waves, or any extraor- 
dinary difficulty of navigation contributing to the col- 
lision, such a loss, the cause of which is negligence, is 
not a loss occasioned by any of the excepted perils. 
We held therefore that a loss the immediate cause of 
which is a collision, but the real cause is the 
negligence of either ship, is not a loss caused 
by any of the excepted perils. It is caused by 
negligence, and that is not an excepted peril. It is 
not necessary to say whether any collision caused in 
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any other way is within the excepted perils or not. If 
a collision was caused without any negligence on 
either ship, merely by the action of a storm or violent 
sea, or an unknown current—if the collision is the re- 
sult of that which everybody would take to bea peril 
of the sea, why then the mere fact of the collision in- 
tervening would not alter the case, and the loss would 
be by a peril of the sea. There are also collisions oc- 
casioned by negligence and the action of the sea, 
about whichI decline to have any thing to say. I 
therefore hold that there are three classes of collisions 
in which the loss cannot be said to be the result of an 
excepted peril, viz., where there has been negligence 
on the part of the carrying ship; where the collision 
has solely been the result of the negligence of another 
vessel; and where the collision has been the result of 
the joint negligence of both vessels. That being so, 
what follows? Why that collision is not one of the 
perils excepted in the terms. The only way in which 
you can get the loss by collision covered by the perils 
is to show that a peril excepted and not the collision 
was the real cause of the loss. Now in this case the 
plaiutiff shows that his goods were shipped under a 
bill of lading. It is shown that the vessel carrying the 
goods sank. But you have something more than the 
mere non-arrival of the ship, which is evidence that 
she has foundered at sea; but you have it that there 
was a collision which was the immediate cause of the 
loss. Now it is consistent that a collision is not one 
of the perils excepted. But isa collision even prima 
facie a peril of the sea? Is it more usual for a collision 
to be caused by the action of the wind and seas in an 
abnormal state than by the negligence of man? Cer- 
tainly not. No one can doubt that the very great ma- 
jority of collisions are occasioned by negligence. Now 
we are asked to say that the mere fact of proving a 
collision is prima facie bringing the defendant within 
the perils of the seas. But in my view, that is not 
enough. Therefore it seems to me that here the plain- 
tiff made a prima facie case, and that the defendants 
gave no answer at all which could absolve them from 
their liability under the bill of lading. The appellants 
have cited several cases in support of their contention. 
But in all those cases it will be found that there was 
evidence thatthe loss was occasioned by one of the 
perils expressly excepted. Of course if the shipowner 
can show that the immediate cause of the loss was 
one of the excepted perils, that is a prima facie case 
on the part of the shipowner, and throws on the plain- 
tiff the burden of proof that the real cause of the loss 
wasthe negligence of some one, and not the peril 
which it is said was the cause. That wasthe case in 
The Helene, ubi supra. It was proved there that the 
immediate cause of the loss was leakage, and by the 
bill of lading the shipowner was liable for loss caused 
by leakage. There tbe shipowner was prima facie 
brought within the exception, and the court held that 
the burden of proof was on the plaintiff to show that 
the leakage was cansed by negligence. 

In The Norway, Br. & L. 404, the loss was caused br 
the master jettisoning the cargo. The privy council 
were of opinion that the burden was upon the goods 
owner to prove that the stranding which necessitated 
the jettison was occasioned by the shipowner’s negli- 
gence. 

The case of Taylor v. Liverpool & Great West. Steam 
Co., ubi supra, seems to be an authority in support of 
my proposition. Lush, L.J., there seems to put the 
very point with which we are now dealing. He says: 
“The remaining question is, is it for the defendants or 
the plaintiffs toshow that the loss is within one of the 
exceptions of the bill of lading-—-on whom does the 
onus lie? [I think it is for the defendants to bring the 
case within the exception.” I think therefore that in 
this instance the defendants have run their case too 








fine in merely showing that there had been a collision 
which is not an excepted peril, and which is as likely 
to bave been occasioned by negligence as by the action 
of the wind or waves. Ithink that whether the de- 
cision in Woodley v. Michell, ubi supra, be good law or 
not, and even if the House of Lords differ from it, the 
defendants will be unable to succeed. For these 
reasons [think this appeal must be dismissed with 
costs. 

Bowen, L. J. Iam of the same opinion, This is an 
action by acargo owner against a shipowner. The 
shipowner having promised to deliver the goods ex- 
cuses himself by saying that the non-delivery was oc- 
casioned by an excepted peril. The bill of lading ex- 
cuses the shipowner in the case of acts of God, the 
Queen’s enemies, a::d all and every other accident of 
the sea, rivers, and navigation whatsoever. 

In the case of Taylor v. Liverpool & Great Western 
Steam Co., ubi supra, it was decided that it lay on the 
shipowner to bring the loss within one of the excep- 
tions, and though under the old forms of pleading 
prior to the Jndicature Act it was proper for the plain- 
tiffs to set out the bill of lading, and to negative that 
the loss or damage was occasioned by this, that, orthe 
other peril, yet that does not affect the law as to bur- 
den of proof. Sir Walter Phillimore, on behalf of the 
shipowner, says that the plaintiff has at the trial, 
through the mouth of his counsel, admitted enough to 
to shift the onus of proof. He says he has admitted 
that the loss was occasioned by a collision, and upon 
that he puts hisargument in two ways: First of all, 
he says that the plaintiff, in admitting a collision, 
admits a peril of the sea, because all collisions are 
perils of the seas. In the second place, he says that 
even if collision does not necessarily amount to a peril 
of the sea, yet when unexplained, it is prima facie a 
peril of the sea, and therefore throws the onus on the 
plaintiff of showing that in the particular instance the 
collision was not a peril of the sea—an onus which be 
says the plaintiff has in the present instance failed to 
discharge. In the first place, is he right in saying that 
a collision is necessarily a perilof the sea? We must 
be careful to distinguish the meaning to be attached 
to words like “ perils of the sea’? when we are dealing 
with contracts of carriage between shipowners and 
shippers, and when we are Cea ing with policies of in- 
surance between underwriters and shipowners. Con- 
fining ourselves for a moment to the case of contracts 
of carriage between shipowners and cargo owners, can 
it be said that a collision isa peril of the sea within 
the meaning of a bill of lading? Nowa collision may 
be caused in different ways. There may be a collision 
caused by negligence on either ship, or by joint neg- 
ligence, and the sea may have no part to play in the 
misfortune, and the action of the wind and waves may 
not be the cause of the loss. We have already pre- 
cluded ourselves from saying that a collision caused 
by negligence is a peril of the sea, because in the case 
of Woodley v. Michell, ubi supra, this court held that 
where there is no possibility of the accident having 
arisen from the action of the wind or waves, and where 
the cause of the collision is negligence, that is nota 
peril of the sea. That was one instance in which a 
collision was not a peril of the sea. After that case it 
is impossible for us to accept Sir Walter Phillimore’s 
contention that a collision is necessarily a peril of the 
sea. His second contention is that a collision until 
explained implies a peril of the sea. But does that in 
itself throw the onus of proof on the plaintiff of show- 
ing that thecollision is nota peril of the sea? It is 
perfectly well known inthe conduct of cases at nisi 
prius what is meant by shifting the onus of proof. 
From time to time the onus of proof shifts according 
to the evidence given, and when you ask yourself 
upon whom the onus of proof rests, you iu other words, 
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ask yourself who will lose the case, according to 
law, if no more evidence is given. Sir Walter Philli- 
more asks us to hold that as soon, as the attorney- 
general admitted that this loss was caused by collis- 
ion, he had admitted enough to shift the burden of 
proof on to his own shoulders from the shoulders of 
the shipowner, where it previously rested. Nowin 
my view, in order to bring the case within the excep- 
tions, the burden of proof, in the first instance, rests 
upon the shipowner; and how has that burden been 
shifted? Now collision is a general term, and we 
are asked, without being allowed to look into the par- 
ticular circumstances of this particular collision, to 
infer that it is more probable than not that it has oc- 
curred in such a way as will make it a peril of the sea. 
But there may be many cases where the collision has 
been occasioned by joint negligence, or by the negli- 
gence of either ship; and the decision in Woodley v. 
Michel/ tells us that that is not a peril of the sea. Then 
there may be cases of cvllision in which there is negli- 
gence on the part of either or both ships, and a con- 
tribution to the misfortune by the action of the wind 
and waves. That class of case I now decline to dis- 
cuss. The authorities have not finally exhausted the 
inquiry whether such a collision would be a peril of 
the sea. Lastly, there may be a collision which is 
solely caused by the action of the wind and waves. It 
may bearare case, but it is a conceivable case. In all 
probability, though Iam deciding nothing more than 
is required for this case, it would in most cases bea 
loss caused by a peril of the sea. Whatare we to say 
when we are simply told that a collision has occurred ? 
Why are we to infer that itis a peril of thesea, and 
that it was occasioned by the action of the wind and 
waves in such a manner as to bring it within the ex- 
ception clause? It seems to me that neither asa mat- 
ter of law nor of common sense ought we to draw that 
inference. The answer of aJl common-sense people 
would be, “ tell me more of the circumstances.’’ With 
regard to what has been said about the cases of The 
Helene, ubi supra, and The Norway, ubi supra, I have 
nothing to add. I think the case of Woodley v. Mich- 
ell, wbi supra, was rightly decided. It seems to me to 
decide nothing more than what it is said to decide in 
the head-note, and does not go the length which Sir 
Walter Phillimore sought to carry it. For these rea- 
sons I think the appeal must fail. 
Fry, L. J., concurred. 
a ee 
NEGLIGENCE — CONTRIBUTORY NEGLIGENCE 
OF DRIVER OF PRIVATE CARRIAGE— 
INJURY TO GUEST. 


MINNESOTA SUPREME COURT. OCT. 1, 1886. 


FOLLMAN V. City oF MANKATO.* 
One who while ridingin the private carriage of another, at 
his invitation, is injured by the negligence of a third 
. party (a municipal corporation), may recover against the 
latter, notwithstanding the negligence of the owner of the 
carriage in driving it may have contributed to produce 
the injury, the plaintiff being without fault, and having 
no authority over the driver. 
PPEAL from an order of the District Court, Blue 
Earth county, overruling motion for new trial. 
Daniel Buck, E. P. Freeman, and Pfau & Schessler, 
for appellant. 
James Brown, for respondent. 
Dickson, J. While the plaintiff was riding upon 
a public street in the city of Maukato with one Kiefer 


*S. C., 29 Northwestern Reporter, 317. 








and his wife, in Kiefer’s private carriage, and at his 
invitation, the carriage was precipitated into a ditch 
or gully in the street, causing the injury complained 
of. The plaintiff was a sister of Mrs. Kiefer. The 
ground of action is the alleged negligence of the city 
in respect tothe condition of the street. The case 
presented an issue as to whether Kiefer was charge- 
able with negligence in the driving of his team which 
contributed to produce the injury. 

The court instructed the jury that if Kiefer was 
chargeable with such negligence the plaintiff could not 
recover. The correctness of this instruction is the 
only subject which we shall have to consider. The 
question is whether one who, by invitation or per- 
mission of another, rides in the private conveyance of 
the latter, and which is wholly under the management 
and control of the owner, is affected by the negligence 
of such owner, so as to prevent a recovery against a 
third party for negligence. 

The authorities are somewhat in conflict. Since the 
decision of Thorogood v. Bryan, 8 C. B. 115, it may be 
said that the principle or reason upon which the de- 
cisions have generally been based in England, in the 
case of injuries in public conveyances, is opposed toa 
right of recovery in such cases as this. In that case 
the injury resulted to the plaintiff's intestate while he 
Was a passenger ina public conveyance, an omnibus, 
and the question was whether the contributory negli- 
gence of the driver barred a recovery in an action for 
negligence against the proprietor of another public 
conveyance. Distinctions might be suggested between 
such a case and that now hefore us; but it is enough 
for our present purpose to say that the reasons as- 
signed for the determination in Thorogood vy. Bryan, 
and generally in the decisions which have held to the 
same doctrine of imputed contributory negligence, if 
such reasons are valid, might also be accepted as rea- 
sous for a like conclusion in this case. We therefore 
deem such decisions to be authority in favor of the re- 
spondent. 

The reason assigned for theconclusion that there 
could be no recovery in Thorogood v. Bryan is that 
“the deceased must be considered as identified with 
the driver of the omnibus iv which he voluntarily be- 
came a passenger, and that the negligence of the driver 
was the negligence of the deceased.”’ 

ln alate case (Armstrong v. Lancashire & Y. Ry. 
Co., L. R., 10 Exch. 47), involving the same question, 
Pollock, B., referring to the decision in Thorogood v. 
Bryan,said: “Ifitis to be taken that by the word 
‘identified’ is meant that the plaintiff, by some con- 
duct of his own, as by selecting theomnibus in which 
he was travelling, has acted so as to make the driver 
his agent, that would sound like astrange proposition, 
which could not be entirely sustained. But what I 
understand it to mean is that the plaintiff, for the pur- 
pose of the action, must be taken to be in the same 
position as the owner of the omnibus, or his driver.” 

In Prideauc v. City of Mineral Point, 43 Wis. 513, 
was presented the case of one (the plaintiff) riding in 
a conveyance hired and driven by another person, and 
injury to the plaintiff from the concurrent negligence 
of the driver and of the defendant. The court denied 
a right to recover under such circumstances. The 
reason upon which the decision is based will be seen 
from the following extract from the opinion, in which 
reference is made to what may be distinctively called 
the English rule, as above stated: ‘* When the agency 
of a person in control of a private conveyance is ex- 
press, there is no difficulty inthe rule. The contribu- 
tory negligence of theservant will defeat the master’s 
action for negligence against a third person; and if 
seems that there ought to be as little difficulty in the 
rule when the agency is implied only. One volunta- 
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rily in a private conveyance voluntarily trusts his per- 
sonal safety in the conveyance to the person in control 
of it. Voluntary entrance into a private conveyance 
adopts the conveyance, for the time being, as one’s 
own, and assumes the risk of the skill and care of the 
person guiding it. Pro hac vice,the master of a pri- 
vate yacht, orthe driver of a private carriage, is ac- 
cepted as agent by every person voluntarily commit- 
ting himself to it. * * * Thereis a personal trust 
in such cases, which implies an agency.” 

The same rule of imputed negligence was asserted 
without any discussion of the subject in Houfe v. 
Town of Fulton, 29 Wis. 296, and again in Otis v. Town 
of Janesville, 47 id. 422; 8S. C.,2 N. W. Rep. 783. The 
facts in the latter case are not so stated as to disclose 
how the plaintiff was related to the driver. 

In Lake Shore & M.S. R. Co. v. Miller, 25 Mich. 274, 
the Supreme Court of that State seems to sustain the 
same rule, but cites no authority, and discloses no 
reason for its conclusion. This was the case of one 
riding in a private conveyance. It may be questioned 
whether the weight to be given to this decision as au- 
thority upon the question under gonsideration may 
not be somewhat impaired by a later decision in the 
same court, to which we shall hereafter refer. It is to 
be observed however, and this may go to reconcile the 
two decisions, that in the case above cited the circum- 
stances went strongly to show actual negligence on 
the part of the plaintiff as well as on the part of the 
driver. But while the doctrine of imputed contribu- 
tory negligence, under circumstances similar to those 
presented inthis case, is not without support, the 
weight of authority in this country is opposed to it; 
and the reasons which have been assigned for the rule 
and upon which it must be deemed to rest, cannot, we 
think, be sustained. 

From the decisions to which we have referred it 
may be seen that the doctrine has been based either 
upon an unexplained ‘‘identity”’ of position between 
the plaintiff and the person by whose contributory 
negligence his right of action is affected, or else upon 
the ground that such person had been accepted as his 
agent, so that the negligence of the latter is, in legal 
contemplation, the negligence of the plaintiff. It 
seems to us that neither of these theories can be sus- 
tained as affording a legal ground for the imputation 
to the plaintiff of the negligence of another over whose 
conduct the plaintiff neither had nor exercised any 
authority or control, and in whose conduct he in no 
manner participated. Since a recovery may be had 
against any of several wrong-doers whose concurrent 
acts have produced injury to the plaintiff, the liabil- 
ity of one such wrong-dver in an action against bim 
is not avoided by the fact of the concurrent wrong of 
another, in respect to which the plaintiff is in no way 
in fault, and for which he is not respousible. We do 
not refer to cases recognized as being exceptional, 
where parties stand in peculiar relations to each other, 
such as that of parent and child, guardian and ward. 
The theory af ‘‘identity’’ which may be taken as the 
ground of the decision in Thorogood v. Bryun, and 
other English cases, is so vague and undefined, as ap- 
plied to circumstances such as are here presented, 
where no relation like that of master and servant or 
principal and agent actually exists, and where the 
plaintiff is not only without fault, so far as appears, 
but without authority, respecting the conduct of the 
driver, that it is difficult to understand what is meant 
by it; and the explanatory remarks of Baron Pollock, 
supra, do not solve the difficulty of reconciling sucha 
theory with the principle of law which affords a remedy 
to one, who being himself without fault, is injured by 
the wrongful act of another. It is enough to say 





that this theory of identity has little or no support in 
this country; that the decision in Thorogood v. Bryan 
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has not escaped criticism in fhe English courts, and 
has been generally repudiated in America. 1 Smith 
Lead. Cas. (8th ed.) 505; The Milan, 5 L. T. (N. 8.) 590, 
aud cases hereafter cited. 

In Pennsylvania, where the English rule was fol- 
lowed, the court refused to adopt the reason forthe 
law assigned in Thorogood v. Bryan, but based its de- 
cision upon the ground of public policy (the accident 
occurring ina public conveyance). Lockhart v. Lich. 
tenthaler, 46 Penn. St. 151. 

Considering now the other theory, we are unable to 
perceive how the doctrine of agency can be applied to 
affect the plaintiffs right of action fora wrong by 
which he is injured, if in fact there be no agency ac- 
tually existing not implied by law, and no authority 
attempted to be exercised. The agency which can 
thus affect the plaintiff must involve authority, actual 
or assumed, on the part of the plaintiff, over the con- 
duct of the driver, and in that business wherein the 
driver was negligent. There can be no imputation to 
the plaintiff of negligence in the conduct of another 
which he neither authorized, nor participated in, nor 
had the right or power to control. We cannot accede 
to the proposition that the driver of a private carriage 
becomes, pro hac vice, an agent of the person riding 
with him, in any such sense as to make the negligence 
of the former, in legal contemplation, the negligence 
of the latter. In the language of Baron Pollock, supra, 
**that would sound like a strange proposition, which 
cannot be entirely sustained.’’ In this case nothing is 
shown to “identify”? the plaintiff with Kiefer, or to 
afford support for any theory of agency, except the 
fact that the plaintiff rode in his carriage at his invita- 
tion. 

The same question here presented arose in Robinson 
v. New York Cent. & H. R. R. Co., 66 N. Y. 11, in 
which, in a well-considered opinion, it was held that 
the passenger in the buggy of another person was not 
affected by the negligence of the latter. 

Again, in Dyer vy. Erie Ry. Co., 71 N. Y. ina 
like case, the same court denying the existence ofa 
relation of agency under such circumstances, held the 
negligence of the driver no bar to an action against the 
other wrong-doer. To the same effect is Musterson v. 
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N.Y. C0. &H. R. &. Co., SN. Y. 247. 

In a late case inthe Supreme Court of the United 
States (Little v. Hackett, 6 Sup. Ct. Rep. 391), the 
plaintiff, riding in a hired hack, was injured by the 
concurrent negligence of the driver and of the defend- 
ant. The question was considered as turning upon 
the fact as to whether the driver was the servant of 
the passenger, and this not being deemed to be the 
case, it was held that the negligence of the driver was 
not imputable to the plaintiff, so as to affect his right 
of action against the defendant. The doctrine of 
Thorogood v. Bryan is decided to be indefensible. 

Bennett v. New Jersey R. & T. Co., 36N. J. Law, 225, 
was a case of injury suffered by a passenger in a horse- 
car from the concurrent negligence ofthe driver and 
of the defendant. This was held not to bara recov- 
ery. The substance of the reasoning of the court was 
that the right to control the conduct of the agent is 
the foundation of the doctrine that the master is af- 
fected by the negligeut acts of his servant; that in 
reality there was no agency, and none could be im- 
puted upon the theory of identity. Seealso N. Y., L. 
E. & W. R. Co. v. Steinbrenner, in the same State, 20 
Rep. 598 (1885), where the plaintiff was a passenger in 
a hired hack. 

In Cuddy v. Horn, 46 Mich. 596, the plaintiff's in- 
testate was one of a numberof boys whom aclergy- 
man was taking on an excursion in a steam yacht, 
which he had chartered for the purpose. The boy 
was killed in a collision with another vessel, through 
the negligence of those in charge of both vessels. The 
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action was against the owners of both vessels. The 
point that the boy was so identified with those in 
charge of the yacht in which he was that his rights 
were affected by their negligence is disposed of by the 
court by alluding to the fact that neither the boy nor 
the clergyman had any authority respecting the man- 
agement of the vessel; the court saying: ‘* Where a 
person can rightfully have no voice or control, he can- 
not be held so identified with those in charge as to be 
considered a party to their negligence.’ It was 
further said: ‘‘The reason for holding a person rid- 
ing in a private conveyance identified with the driver 
thereof, and therefore affected by the negligence of 
the latter, cannot fairly or justly be held applicable in 
cases like the present. Inthe case of a private con- 
veyance, the driver is under the control and direc- 
tions of the passenger, and if not, the latter may well 
decline to intrust his safety further in such convey- 
ance.’’ We here remark that the last clause recited is 
suggestive of a reason for holding the passenger to be 
himself guilty of negligence, under some circumstan- 
ces, as if he consents to ride with a person known to 
be reckless, or unskilful, but it suggests to our minds 
no reason for imputing the negligence of the driver to 
the passenger if in fact he is not himself personally 
chargeable with any imprudence, and in fact has no 
authority over the driver. The reasoning of the court 
in this case is such as to oppose the doctrine of im- 
puted contributory negligence, where in fact the pas- 
senger has no authority or control over the driver, 
even though the conveyance be a private one. 

In Transfer Co. v. Kelly, 36 Ohio St. 86, and Wabash, 
St. L. & P. Ry. Co. v. Shacklet,{105 Ill. 364, which were 
casesof injury to passengers in public conveyances, 
the doctrine of Thorugood v. Bryan was repudiated. 

This case is unlike one where two or more persons 
unite in the joint prosecution of a common purpose, 
under such circumstances that each may be deemed’to 
have authority to act for all, or so thateeach hasa 
right and bears a responsibility in respect to the con- 
trolof the means or agencies employed. The con- 
trolling fact here is that the plaintiff did not partici- 
pate in, and had no authority respecting the manage- 
ment of the vehicle; neither is there any claim that 
she was herself guilty of negligence. This being the 
case, we are unable to assign any legal principle in ac- 
cordance with which the negligence of Kiefer can be 
imputed to her; and we think that the weight of au- 
thority in this country is opposed to it. 

The order refusing a new trial must therefore be re- 
versed. 
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NEW YORK COURT OF APPEALS ABSTRACT. 

ADVERSE POSSESSION—‘‘OPEN AND NOTORIOUS.’’— 
The action was brought to recover certain awards 
made to ‘‘unknown owners”’ for the taking of certain 
land in the city of New York, for the opening of Mad- 
ison avenue, which awards were paid by the city to 
defendants’ testator upon his claim to be the owner of 
the land. Both parties claim the land taken by title 
derived from P. His conveyance of the land inthe 
chain of plaintiff's title was made June 21, 1827, and if 
that conveyance had been at once recorded, there is no 
dispute that plaintiff's title to the land and the awards 
would have been perfect. But the infirmity in his 
title arises from the fact that that conveyance was not 
recorded until August 15, 1864. P.’s conveyance of 
the land in W.’s chain of title was dated January 29, 
1861, and recorded the next day. So that the defend- 
ants have the best record title, and if there were noth- 
ing more, their title to the money awarded for the 
iand and paid to their testator would have been per- 
fect. There is no evidence that any of the persons 





under whom the defendants claim were ever in the 
possession of the land or ever exercised any acts of 
ownership over the same. But the plaintiff claims 
that his grantor wasin the actual, open, notorious 
possession of the land by his tenant in January, 1861, 
and hence that within the rule laid down in Brown v. 
Valkening, 64 N. Y. 76, and other cases, there was con- 
structiye notice to P.’s grantee at that time of the 
prior unrecorded deed aud of the rights acquired there- 
under. Healso claims that for more than twenty 
years before the land was taken by the city and the 
awards made, he and those under whom he claims 
were in the actual possession of the land, claiming 
under the conveyance from P., and hence that his 
title to the award was perfect on that account. The 
persons who knew most about the facts relating 
to the possession were at the trial of this action dead, 
and hence the evidence as to such possession was not 
ascertain and definite as could be desired. But it 
was submitted to the jury under instructions as to the 
law which we must, in the absence ofthe charge or any 
exceptions thereto, assume to have been proper and 
satisfactory, and their verdict in favor of the plaintiff 
must be regarded as conclusive so far as there was 
any evidence upon which it could be based. To make 
out the adverse possession in this case it was incumb- 
ent upon the plaintiff to prove that the land was 
‘‘usually cuitivated or improved,” or that it was 
‘protected by a substantial inclosure.’’ 2 Rev. Stat. 
294; Code of Proc., § 83; Code of Civil Proc., § 370. 
Here without going particularly into the evidence we 
are satisfied that there was some evidence from which 
the jury could find that both of the conditions men- 
tioned were satisfied during a period of more than 
twenty years preceding the date of the awards, and 
that plaintiff's claim of adverse possession was there- 
fore well founded. Without therefore determining 
whether at the date of the second deed of P., to-wit, 
January 29, 1861, plaintiff's grantor was in the open, 
notorious and actual possession of the land within the 
meaning of the case of Brown v. Valkening and other 
cases cited, we are of opinion that for the reasons 
stated the judgment should be affirmed. Oct. 5, 1886, 
Paige v. Waring. Opinion by Earl, J. 


APPEAL—JURISDICTION OF COURT OF APPEALS— 
Copr Cry. Proc., §§ 191, 18837— APPEAL FROM DECREE 
OF SURROGATE—CONFLICTING EVIDENCE ON ISSUE OF 
FAcT.—The Court of Appeals has such jurisdiction as 
is designated and created by law, and no other. Such 
jurisdiction is subject (Code Civ. Proc.,§191) to va- 
rious limitations, exceptions and limitations, and is 
further restricted by section 1337 of the Code, which 
declares that ‘‘aquestion of fact arising under con- 
flicting evidence cannot be determined upon such an 
appeal, unless where special provision for the deter- 
mination thereof is made by law.’ Held, that the 
amendment to section 1337 (L. 1883, ch. 229) did not 
enlarge, or purport to enlarge, the appellate power of 
this court, but only regulates such appeals as by exist- 
ing laws were permitted. The decree of 4 surrogate 
rendered upon the trial of an issue of fact (in this case 
a testator did not execute a codicil to his will under 
duress, fraud or receipt) is for the purposes of review 
regarded as a judgment; and the determination of the 
General Term on appeal therefrom, if there is any 
evidence upon which its decision may reasonably and 
fairly stand, concludes this court. Oct. 5, 1886. Hew- 
lett v. Elmer. 


ASSESSMENT — CONTRACT ‘‘FREE FROM FRAUD” 
—ITEMS OF EXPENSE.— For the purposes of an as- 
sessment, for the construction of a sewer in New 
York city the certificate of the commissioners (act 
1872, ch. 580) that the contract is ‘‘free from fraud ”’ 
is conclusive. Matter of Kendall, 85 N. Y. 302, where 
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they are fully stated, and in regard to surveyor’s fees. 
Matter of Merriam, 84 N. Y. 607; Matter of Pelton, 85 
id. 651; Matter of Lowden, 89 id. 548, are against peti- 
tioner. On the other hand the appeal by the corporation 
should succeed. The question presented by it relates 
to the item of $1,206.53 awarded to the Manhattan 
Gas-light Company,’’ for the expense it may be (the 
contrary does not appear) of removing and relaying 
their gas pipes in consequence of the construc- 
tion of the sewer in question, and in  perform- 
ance of aduty to do so imposed upon them bya 
city ordinance. Revision of 1866, p. 243, §16; of 1880, 
pp. 105, 106, §§ 166, 171. The same ordinance declares 
that all expenses or damage incurred or sustained by 
such company shall form a portion of the expenses of 
such sewer, and be assessed and collected in the same 
manner as the other expenses thereof. Its disallow- 
ance is not justified by our decision in Deering’s case, 
93 N. Y. 361. The assessment then in question was 
for regulating and grading a street, and an item sim- 
ilar to that now under consideration was rejected, be- 
cause the occasion which required it was not within 
the ordinances above referred to. It is otherwise 
with the case now before us. If the item was fora 
purpose different from that suggested, it was the duty 
of the petitioner to point it out, and establish an error 
if one existed. Jn re Eager, 46 N. Y. 109. It is not 
even alluded to in the petition, and the proof is only 
that such an item forms part of the general sum. 
Counsel for petitioner calls our attention to the Mat- 
ter of Lilienthal, 28 Hun, 641, and to the Houghton 
case, 20 id. 395. In the first the opinion of the court 
does not appear, and we have no means of knowing 
the circumstances of the case or the view taken of 
them. The other seems to have turned upon a pro- 
vision of the contract then in question. Inthe case 
before us the contract is not produced, nor is there 
evidence that it contains the provision on which re- 
liance was placed in the case cited. So far therefore 
as the order of the General Term modifies the order 
of the Special Term, it should be reversed, and the 
order of the Special Term affirmed, but in other re- 
aspects the order of the General Term should be 
affirmed, and the petition dismissed, with costs to the 
city of New York. Oct. 5, 1886. Jn re Petition of John- 
son. Opinion by Danforth, J. 

CoNTEMPT—EXECUTOR ORDERED TO PAY MONEY— 
Cone, § 2555—pIscRETION.—The exercise of the power 
given by section 2555, Code of Civil Procedure, which 
provides that the decree of a Surrogate’s Court, di- 
recting the paymentof money, or requiring the per- 
formance of any other act by an executor or adminis- 
trator, when the decree relates to the fund or estate, 
may be enforced, if the executor or administrator re- 
fuses or willfully neglects to obey it, by punishing 
him for a contempt of court, is discretionary with the 
court to which application is made, and when exer- 
cised, is not reviewable iu this court. Oct. 5, 1886. 
Matter of Snyder. Opinion by Danforth, J. 

EXCISE LAW—CHARGE OF COURT—CONSTITUTIONAL 
LAW—RULES OF EVIDENCE.—(1) Defendant bad from 
September 6, 1880, to May 1, 1881, when it was re- 
voked, a license to sell liquors, * * * not to be 
drunk upon the premises. In an action against him 
for selling liquors * * * without alicense, the evi- 
dence of violations of the license by defendant by the 
sale of liquors to be drunk upon the premises was re- 
stricted to proof of sales limited to that period. The 
court charged the jury as follows: ‘“‘ The law provides 
in such case as this that upon proof being made of the 
fact that liquor was seen to be drunk on the premises, 
that is prima facie evidence that it was sold with in- 
tent that it was to be drunk on the premises.’ Held, 
that the charge was authorized if applied to drinking 











upon the premises during the time he had the li- 
cense, but not if applied to the drinking of 
liquor before September 6 or after May 1. But as it 
did not appear that any drinking took place before 
the first or after the latter date, and defendant's coun- 
sel failed to call the attention of the judge to the facts, 
andask for a qualification of the charge, it must be 
treated as if applied only to the period covered by de- 
fendant’s license. (2) A statute which provides that 
upon proof being made of the fact that liquor was 
seen to be drunk on the premises, that it was prima 
facie evidence that it was sold with the intent that it 
should be drunk on the premises is constitutional. 
The general power of the Legislature to prescribe 
rules of evidence and methods of proof is undoubted. 
While the power has its constitutional limitations itis 
not easy to define precisely what they are. A law 
which would practically shut out the evidence of a 
party, and thus deny him the opportunity for a trial, 
would substantially deprive him of due process of law. 
It would not be possible touphold a law which made 
an act prima facie evidence of crime over which the 
party charged had no control, and with which he 
had no connection, or which made that prima facie 
evidence of crime which had no relation to a criminal 
actand no tendency whatever by itself to provea 
criminal act. Butso longas the Legislature, in pre- 
scribiug rules of evidence in either civil or criminal 
cases, leaves a party a fair opportunity to make his 
defense and to submit all the facts to the jury, to be 
weighed by them, upon evidence legitimately bearing 
upon them, it is difficult to perceive how its acts can be 
assailed upon constitutional grounds. Affidavits in town 
bonding acts and tax deeds have been declared to be 
prima facie evidence of regularity and validity, and 
numerous statutes of similar character are to be found 
in this and other States. In Commonwealth v. Wil- 
liams, 6 Gray 1, it was held in acriminal prosecution 
for a violation of the excise law, that a statute which 
provided that the delivering of any spirituous and in- 
toxicating liquors in or from any building or place 
other than a dwelling-house ‘‘ shall be deemed prima 
facie evidence of a sale,’’ was constitutional and valid. 
In State v. Husley, 54 Me. 562, it was held’that an act 
which provided that whenever an unlawful sale of in- 
toxicating liquors ‘‘is alleged, and a delivery proved, 
it shall not be necessary to prove payment, but such 
delivery shall be sufficient evidence of sale,’’ was con- 
stitutional. In Howard v. Moot, 64 N. Y. 261, Allen, 
J., said: ** The rules of evidence are not an exception 
to the doctrine that all rules and regulations affecting 
remedies are at all times subject to modification and 
control by the Legislature. * * * It may be con- 
ceded for all the purposes of this appeal, that a law 
that should make evidence conclusive which was not 
so necessarily in and of itself, and thus precluded the 
adverse party from showing the truth, would be void, 
as indirectly working a confiscation of property or a 
destruction of vested rights. But such is not the effect 
of declaring any circumstance or any evidence, how- 
ever slight, prima facie proof of a fact to be estab- 
lished, leaving the adverse party at liberty to rebut 
and overcome it by contradictory and better evi- 
dence.”’ Here the fact, which is made prima facie 
evidence of an illegal sale, takes place upon the prem- 
ises of the person charged, has some relation to and 
furnishes some evidence of the alleged illegal sale, and 
occurs ina place where liquors are authorized to be 
kept and sold. To make drinking the liquor in such 
a place and under such circumstances prima facie evi- 
dence of an illegal sale to the person drinking violates 
no constitutional guaranty. It leaves a party ample 
opportunity to make his defense. It is specially pro- 
vided what is now the general law, that the party can 
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be a witness in his own behalf and thus it can never 
be difficult for him to show what the facts really are. 
The burden of proof is not even really changed. The 
statute enables the prosecutor to make a prima facie 
case by proof of the drinking. But the defendant can 
show the circumstances attending the drinking, his 
relation thereto, and any other facts tending to ab- 
solve him from liability, and then on the whole case, 
the burden still rests upon the prosecution ¢o establish 
the alleged sale. The defendant has the full benefit of 
jury trial and due process of law, anda fulland fair 
opportunity, free from any undue hindrance or em- 
barrassment, to make his justification and defense. 
Hence the charge resting upon the statute was not er- 
roneous. But the statute need not be invoked to up- 
hold the charge. Underthe circumstances of this case 
the drinking was good common-law evidence of a sale 
in violation of the statute. The defendant kept liquor 
for sale, and was shown to be engaged in selling it to 
be drank upon his premises, quite indiscriminately to 
persons calling for it. It is against all experience 
that he gave it away, or that persons came there 
to drink liquor bought elsewhere. It was in his power 
to prevent the drinking which took place from glasses 
presumably furnished by him. Evidence of the drink- 
ing under such circumstances was certainly prima 
facie proof that the liquor was bought to be drunk 
there, and sufficient to justify the charge. Oct. 5, 
1886. Com’s of Excise y. Merchant. Opinion by 
Earl, J. 


FRAUDULENT CONVEYANCE — LEASE CONTAINING 
CLAUSE GIVING LIEN—TENANT REMAINING IN POSSES- 
SION — ASSIGNEE FOR CREDITORS MAY AVOID. — A 
lease containing the following clause: ‘And it is fur- 
ther agreed that the lessor shall have alien as security 
for all the rent and interest, gas bills and water rates 
aforesaid, or for any damage to building, due from 
lessee, upon all goods, wares, chattels, implements, 
fixtures, tools and all other personal property, which 
are to be put on the demised premises, belonging to 
the lessee, or to any one holding or claiming the de- 
mised premises, or any part thereof, under him as as- 
signee, under-tenant or otherwise; and such lien may 
be enforced on the non-payment of any of said rent, 
interest, water rent or tax bills by the taking of such 
property and the sale thereof in the same manner as 
in case of a chattel mortgage on default thereof; such 
sale to be made on six days’ notice posted upon the de- 
mised premises, or served upon such lessee, such lien 
however shall not be enforced against any property, 
which being a part of the stock in trade, shall have 
been sold in the regular course of busines,” is in effect 
achattel mortgage, fraudulent as to creditors, and 
void as to an assignee for the benefit of creditors. 
While rent was due and unpaid the tenant madea 
general assignment of all his property, including that 
upon the leased premises, for the benefit of his cred- 
itors. Onthe same day, and without notice, actual 
or constructive, of any claim on the part of the plain- 
tiff, the assignee took possession of the property, and 
soon thereafter sold and converted it into money,real- 
izing over and above expenses about $2,000. After- 
ward, but before the commencement of this action, 
plaintiff demanded of the assignee either payment of 
the rent accrued and due, “ or delivery of the stock of 
goods, fixtures and other personal property in the 
store, to him as such lessee, claiming aright and lien 
under said lease prior and superior to that of said 
Ellis under the assignment.’’ Held, that in this ac- 
tion to subject the proceeds of sale to the payment of 
the rent due and unpaid the plaintiff could not re- 
cover. It cannot be doubted that the agreement was, 
as between the lessor and lessee, good as a contract, 
not only as to property in existence and on the de- 








mised premises when the lease was executed, but as 
to that afterward acquired and brought on to them. 
A similar agreement was examined in McCaffrey v. 
Worden, 65 N. Y. 459, and a taking by the lessor of 
property not in existence where the lease was made, 
justified upon the ground that in substance it had in 
equity all the characteristics of a mortgage, or of an 
equitable lien, which for the purposes of that case was 
said to be its equivalent. There the adverse party was 
the lessee. That doctrine was applied in a similar 
action (Wisner v. Ocumpaugh, 71 N. Y. 113) against a 
person whose relation to the demised premises pre- 
cluded him from acquiring any rights adverse to those 
of the lessor, and who therefore was in no better posi- 
tion*than the lessee. Here the question was in equity, 
and is raised by the lessor agaiust an assignee for the 
benefit of the creditors of the lessee. In the cases 
cited the lessor had obtained possession of the things 
in dispute, and the first decision turned upon the val- 
idity of the agreement as to non-existent property; 
the other upon the priority of tbe plaintiff. So 
in Hale v. Omaha Nat. Bank, 49 N. Y. 626, there 
was an agreement for a future lien, and this was held 
to be sufficient against a defendant who made no title 
to the property as purchaser, creditor or otherwise, 
and had nothing but a naked possession tortiously ac- 
quired. In other words, the defendant showed no 
right to question the plaintiff's claim. Here the as- 
signment to the defendant is conceded to be valid,and 
itis found that under it he had taken possession of 
the property, and actually sold it without notice of the 
plaintiff's claim, or the agreement upon which the 
claim was made; but notwithstanding all this, he has 
still the avails of the property in his hands, and if the 
appellant is right in his contention that the defend- 
ant’s position is not better than that of the lessee, the 
plaintiff's lien will upon general principles of equity 
follow those proceeds. We cannot agree however on 
that contention. The defendant represents creditors, 
and may treat as void all agreements made in fraud 
of their rights. Laws of 1858, ch. 314. He has greater 
power for this purpose than the creditor himself. The 
creditor can assert no right until by judgment and 
execution he has a lien, ora right to a lien, upon the 
specific property, but in favor of an assignee for his 
benefit, the Legislature has substituted a statutory 
right in place of these conditions. Southard v. Ben- 
ner, 72 N. Y. 424. The defendant availed himself of 
this right, and upon the facts found by the trial judge 
his action in so doing must be upheld. There was not 
only no delivery or change of possession of the things 
covered by the agreement, but it was understood be- 
tween the parties that there should be neither. It 
was therefore void both ut common law (T wyne’s 
cuse, 3 Coke, 80) and by statute. 2 Rev. Stat. 136, § 5. 
It is true, as the appellant says, the clause is not in ex- 
press terms characterized as a mortgage, nor are the 
words ‘‘sale,” ‘‘transfer,’’ or ‘‘assignment’’ to be 
found therein, but that does not matter. It takes ef- 
fect as a mortgage, and the “lien as security ”’ is given 
by agreement, or to take the exact words, ‘it is ’’ be- 
tween the parties “‘further agreed’’ to that effect. 
While its object may have been to give one creditor 
priority over another creditor, it also involves a se- 
cret trust in favor of the owner of the goods, and 
forms the very cover of fraud which the statute con- 
demns by declaring that ‘‘every assignment of goods 
and chattels by way of mortgage or security, or upon 
any condition whatever,’’ unaccompanied by delivery, 
‘‘and followed by an actual and continued change of 
possession, shall be presumed to be fraudulent as 
against the creditors of the vendor.” Nor is it of any 
consequence when the debt provided for by the assign- 
ment was created, whether before or after the lease 
was executed. It is enough that the relation of 








396 


THE ALBANY LAW JOURNAL 





—— 














debtor and creditor existed at some time whilst such 
goods and chattels remained in possession of the ven- 
dor or assignor. 2 Rev. Stat. 136, § 6. It is inconsistent 
not only with this statute, but with the principles of 
equity, that such a lien should be successfully set up 
to the exclusion of bona flde creditors, and we are re- 
ferred to no case where it has been done. The 
equity of the defendant as a mere representa- 
tive of creditors is at least equal to that of the 
plaintiff, while the former has superadded to his 
equity the legal advantage of possession, and the stat- 
utory authority to treat as void a conveyance in fraud 
of the rights of creditors. In these respects his posi- 
tion is better than that of the lessee, and equal to that 
of a creditor with judgment and execution. But the 
learned counsel for the appellant argues that there 
was no evidence to sustain the eleventh finding: 
supra, viz., that showinga fraudulent arrangement at 
the time of the execution of the lease, and therefore 
that the provisions of the act of 1858, as to the powers 
of assignees, are not brought into operation. Conced- 
ing it to be valid between the parties, as we have done, 
we think it fraudulent upon its face as to creditors, 
and therefore void asto the plaintiff, their assignee. 
The lessee was a retail merchant. The lease in terms 
permits him to sell his stock in the regular course of 
business, and relieves so much of it from the lien. Te 
in fact carried on the business the same after the lease 
as before. The stock of goods fluctuated, and the 
plaintiff had notice that it would do so wher he gave 
the lease; he also knew that the defendant was to, and 
did continue the business in that way. There was no 
restraint upon him in regard to it, or the disposition 
of the money when the goods were sold. We think 
the finding was fully justified by Edgell v. Hart, 9N. 
Y. 213, and Yardner v. McEwan, 19 id. 123. Oct. 5, 
1886. Reynolds v. Elvis. 

HIGHWAY — DEDICATION AND ACCEPTANCE — OB- 
STRUCTION.—The defendant is the owner of lands 
abutting on the easterly side of the public highway. 
About eight years prior to the commencement of this 
action she set back the fence or wall on said highway 
in front of her premises some ten or eleven feet; and 
substituted, marking the same boundary or monu- 
ment of her lands, where the fence or wall had there- 
tofore stood, a row of trees as well as surveyor’s 
stakes. The plaintiffs alleged that these acts consti- 
tuted a dedication to the public of this strip of land 
on the side of the highway. No other dedication nor 
any express acceptance by the public authorities was 
alleged or attempted to be shown. It was by these 
acts alone that the fact of dedication was claimed to 
be proved. In place of acceptance, user by the public 
was alleged and relied on. We think there is nothing 
in the record to show that the strip of land in ques- 
tion was not left open for the pleasure or cenvenience 
of the owner rather than the accommodation of the 
public, but assuming the act of the owner to be equiv- 
ocal and consistent with a dedication to the public, it 
is plain there has been no acceptance on its part, nor 
such actual user as might take its place. The plain- 
tiffs do not aver acceptance, and the only one of them 
who testifies, states that he never heard of any dedica- 
tion of the land. The act relied on as an act of dedi- 
cation is the setting back by the defendant of her 
fence and placing trees on theold line. The alleged 
user is for a highway with her knowledge and consent. 
We are referred to no evidence of this and find none. 
An owner of land cannot by the mere removal of his 
fence impose upon the public a stripof land asa 
street, nor can the public deprive the owner of any 
right or interest in, or control over it, by that circum- 
stance. Here there was nothing more. There was 
neither an actual gift by the owner of the land, nor a 
user by the public; no evidence by word, or by any de- 





cisive act of an intent even to give or dedicate, and 
the motion to dismiss the complaint should have been 
granted. We arealso of opinion that the action.s 
misconceived. It isin equity, and the only relief 
sought is that the defendant be compelled to remove 
so much of her fence as she has already restored to 
itsformer position and be restrained by injunction 
from replacing the rest. The plaintiffs sue as com- 
missioners of highways. The statute has defined their 
duty and vested them with power to execute it. Upon 
the plaintiffs’ theory, the defendant has obstructed 
the highway. The statute prescribes the method of 
procedure on their part. That she threatens still 
further to obstruct it can give them no cause of ac~ 
tion. If she executes the threat, they have in a 
proper case the power of summary removal of the 
fence at her expense, but if the encroachment be de- 
nied, the issue must go before a jury. 1 Rev. Stat., 
tit. 1, p.1, ch. 16, art.5, as amended by Laws of 1878, 
ch. 245; Coykendally. Durkee, 13 Hun, 260. Oct, 5, 
1886. Rozell v. Andrews. Opinion by Danforth, J. 
MARRIAGE—RELEASE OF DOWER—CONVEYANCE DE- 
FEATED BY PARAMOUNT TITLE—DOWER RESTORED.— 
The joinder by a married woman with her husband in 
a deed or mortgage of his lands does not operate as to 
her by way of passing an estate, but inures simply as 
a release to the grantee of the husband, of her future 
contingent right of dowerin the granted or mort- 
gaged premises, in aid of the title or interest conveyed 
by his deed or mortgage. Her release attends the title 
derived from the husband, and concludes her from 
afterward claiming dower in the premises as against 
the grantee or mortgagee, so longas there remains a 
subsisting title or interest, created by his conveyance. 
But it isthe generally recognized doctrine that when 
the husband’s deed is avoided, or ceases to operate, as 
when it is set aside at the instance of creditors, or is 
defeated by a sale on execution under a prior judg- 
ment, the wife is restored to her original situation, 
and may after the death of her husband, recover 
dower as though she had never joined in the convey- 
ance. Robinson vy. Bates, 3 Metc. 40; Maloney v. 
Horan, 49 N. Y. 111; Ketzmiller v. Van Rensselaer, 10 
Ohio St. 63; Littlefield v. Crocker, 3 Me. 192. In short, 
the law regards the act of the wife in joining in the 
deed or mortgage, not as an alienation of an estate, 
but as a renunciation of her inchoate right of dower 
in favor of the grantee or mortgagee of her husband, 
in and of the title or interest created by his convey- 
ance. It follows therefore that her actin joining in 
the conveyance becomes a nullity whenever the title 
or interest to which the renunciation is incident is 
itself defeated. Scrib. Dower, ch. 12, §49. The wife’s 
deed or mortgage of her husband’s lands cannot stand 
independently of the deed of her husband when not 
executed in aid thereof, nor can she by joining with 
her husband in a deed of lands toa stranger in which 
she has a contingent right of dower, but in which the 
husband has no present interest, bar her contingent 
right. Marvin v. Smith, 46 N. Y.571. These princi- 
ples are, we think, decisive of this case. The plain- 
tiff’s mortgagee has been defeated by the paramount 
title derived under the execution sale. It was the 
husband’s mortgage, and not the mortgage of the wife, 
except for the limited aud special purpose indicated. 
The lien of the mortgage, as acharge on the lands of 
the husband, had by the execution sale been sub- 
verted and destroyed. Norcan the security be con- 
verted intoa mortgage of the widow’s dower, now 
consummated by the death of her husband. This 
would be a perversion of its original purpose. Her 
act, in signing the mortgage, became a nullity on the 
extinguishment of the lien on the husband’s lands. If 
on the execution sale there had been a surplus appli- 
cable to the mortgage, it might very well be held that 
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the widow could not be endowed therein, except after 
the mortgage had been satisfied. The surplus would 
represent in part the mortgaged premises. See Elmen- 
dorf v. Lockwood, 57 N. Y. 322. Oct. 5, 1886. Hinch- 
life v. Shea. Opinion by Andrews, J. 


PARTNERSHIP—FRAUDULENT COMPROMISE OF FIRM 
DEBT—ACCOUNTING.—-In an action brought by one 
member of a firm against his copartners to recover for 
a collusive and fraudulent settlement of a firm claim 
by them for less than the amount actually due, the 
plaintiff can recover only his individual share of the 
amount lost to the firm by reason of the fraud. Be- 
fore the plaintiff can have judgment in such an action 
there must be a settlement of the partnership accounts 
to ascertain the amount he is entitled to as a member 
ofthe firm. Oct. 5, 1886. Sweet v. Morrison. Opin- 
ion by Finch, J. 


PLEADING — UNVERIFIED ANSWER — WHEN MAY 
SERVE.—In an action brought againsta defendant to 
recover a debt due by a manufacturing corporation of 
which he was a trustee, because of his failure to make 
the annual report required by the general manufactur- 
ing act, the defendant may serve an unverified ans- 
wer to a verified complaint. The Code of Civil Pro- 
cedure provides that the verification of an answer may 
be omitted—where not otherwise expressly prescribed 
—where the party pleading would be privileged from 
testifying as a witness concerning an allegation or de- 
nial contained in the pleading. §523. Section 837 de- 
clares that a witness shall not be required to give an 
answer which will tend to expose him to a penalty or 
forfeiture. This action is brought against the defend- 
ant to recover a debt due by a manufacturing corpo- 
ration of which he was trustee, and he is sought to be 
made liable therefor on the ground that he failed to 
make the annual report required by the general man- 
ufacturing law. The action is not to recover a debt 
which he owes, but to impose upon him, asa penalty 
for his default, the payment of the debt of the corpo- 
ration. We have repeatedly held that such an action 
isan action fora penalty or forfeiture. Any admis- 
sion which he might make in his answer, in support 
of the plaintiff's allegations, would therefore necessa- 
rily tend to expose him toa penalty. Merchants’ Bavk 
v. Bliss, 35 N. Y. 412; Veeder v. Baker, 83 id. 156; 
Stokes v. Stickney, 96 id. 826. The liability sought to 
be enforced against the defendant does not arise out 
of any contract obligation, but is imposed by the stat- 
ute as a penalty for disobedience of its requirement. 
The distinction between the nature of this liability 
and that of stockholders under the same statute is 
clearly pointed out in Wiles v. Suydam, 64 N. Y. 173; 
Veeder v. Baker, 83 id. 153, 160. This action is not 
founded on any debt owing by the defendant. The 
debts owing by the company are made the measure of 
the penalty. Oct. 5, 1886. Gadsden v. Woodward. 
Opinion by Rapallo, J. 


—_— —_—_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISTONS. 

CHATTEL MORTGAGE—MARES—COLTS.— Where chat- 
tel mortgages are executed upon the dams of colts be- 
fore the latter are foaled, the mortgages attach to the 
colts until they are weaned, and they are not liable to 
attachment by acreditor of the mortgagor. The right 
of possession of the colts follows the dams, for the 
reason that the two cannot, or ought not to be sepa- 
rated ; and when amare having a young colt is sold, 
the foal usually goes with her, unless by express agree- 
ment it is retained by the selier. The reason for this 
rule rests upon the necessity of permitting the foal to 
draw nurture from thedam until weaningtime. As 





between the mortgagor and mortgagee, this rule, we 
think, is not only supported by reason, but it has the 
sanction of authority. See the following cases: Win- 
ter v. Landphere, 42 Iowa, 471; Funk v. Paul, 64 Wis. 
35; Hughes v. Graves, 1 Litt. 317: Evans v. Merriken, 
8 Gill & J.39; Forman v. Proctor, 9 B. Mon. 124; 
Fowler v. Merrill, 11 How. 375, 396; Kellogg v. Lovely, 
46 Mich. 131; Darling v. Wilson, 60 N. H. 59. Theat- 
taching creditor acquires through his attachment no 
higher or better right to the property seized than was 
held by the defendant when the attachment was lev- 
ied, unless some fraud or collusion of the parties would 
change the rights of those concerned. Thomas v. Hill- 
house, 17 [owa, 67. Iowa Sup. Ct., Oct. 12, 1886. Rod- 
gers v. Highland. Opinion by Beck, J. 

EVIDEN CE— ADULTERY — PREPONDERANCE. — The 
rule as to the strength and quality of testimony re- 
quired to justify a finding of guilt, where the issue in 
a civil action involves a charge of crime other than 
adultery, having been established by repeated judg- 
ments of this court, we have concluded, after much 
deliberation, that the same rule should obtain when 
adultery is charged in an action for a divorce. That 
rule is that the issue should be determined by the 
clear and satisfactory preponderance of the evidence. 
The jury in such acase sbould be so instructed, but 
not that the crime must be proved beyond a reasona- 
ble doubt before they can properly find it has been 
committed. This rule may not differ greatly from 
that stated in Berckman v. Berckman, 17 N. J. Eq. 
454. where is is said that ‘‘the evidence must be such 
as to satisfy the human mind, and leave the careful 
aud guarded judgment of the court free from any con- 
scientious and perplexing doubts as to whether the 
charge be proved or not;’’ or from the rule laid down 
by Lord Stoweil in Loveden v. Loveden, 4 Eng. Ecce. 
461, to the effect that to justify a finding that the crime 
charged has been committed, “the circumstances 
must be such as would lead the guarded discretion of 
a reasonable and just man to the conclusion.’’ These 
rules received the approval of Chief Justice Dixon in 
Freeman vy. Freeman, supra. But whether those 
rules, and that herein laid down and adopted, do or 
do not differ, the latter rule occupies middle ground 
between a mere doubtful or uncertain preponderance 
of proof on the one hand, and that degree of absolute 
proof implied in the formula ‘‘ beyond a reasonable 
doubt ”’ on the other, and is, we believe, the sounder 
and safer rule. These views are simply sustained by 
high authority. In 1 Greenl. Ev., § 13a, note a (4th 
ed. 1883), it is said: ‘‘ There seems to be at the pres- 
ent time no exception in the United States to the two 
rules (1) that in criminal cases the jury must be satis- 
fied beyond a reasonable doubt by the proof, and (2) 
that in civil cases they may decide upon the mere pre- 
ponderance of evidence. The rule, that when acrimi- 
nal act is alleged in a civil suit, the proof of the crimi- 
nal act must satisfy the jury beyond a reasonable 
doubt, has now been abandoned in most States, and 
the same rule applied to these as to other civil cases.’’ 
Many cases are there cited to support the proposition. 
Inavery late case, decided by the Court of Appeals in 
New York (Allen v. Allen, 101 N. Y. 658) the same rule 
islaiddown. The action was for divorce, and the is- 
sue upon a charge of adultery. The court say: ‘‘ We 
understand the rule to be that in a civil action the fact 
of adultery may be proved by such facts and circum- 
stances as under the rules of law are icgal evidence, 
admissible in a eourt of justice, which cleariy satisfy 
the mind of the tribunal waich is required to pass 
upon the question of the commission of the act. In 
weighing the evidence, and considering the facts and 
circumstances, great care is necessary, on the one 
hand, not to be misled by circumstances reasonably 
capable of two interpretations—into giving them an 
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evil rather than an innocent one; nor on the other by 
refusing to give them their plain and natural signifi- 
cance, on the theory that a different standard of judg- 
ment applies to such cases from that which in ordi- 
nary transactions guides the conclusions of intelligent 
and conscientious men. The circumstances must be 
considered separately and as a whole. The single 
threads of circumstances may be weak, but united 
they often lead with assured conviction to the final 
fact which is the subject .of the investigation. Wil- 
liams v. Williams, 1 Hagg. Cons. 299; Durant v. Du- 
rant, 1 Hagg. Eec. 748; 2 Greenl. Ev., §§ 40,41. Wis. 
Sup. Ct., Oct. 12, 1886. Poertnerv. Poertner. Opinion 
by Lyon, J. 


TRADE-MARKS—IN MATERIALS—‘“‘ TIN TAG.’’—There 
can be no valid trade-mark in a piece of tin used asa 
tag for tobacco, regardless of its color, shape, or in- 
scriptions upon it, and no one,by using it as a label or 
tag for goods, can acquire an exclusive right in a popu- 
lar designation applied by the public to such goods, as 
“Tin Tag.’’ Complainants aver that they have the 
exclusive right toemploy a tin tag, whatever its ap- 
pearance, color, or shape, and state that they bring 
this bill for the purpose of establishing and maintain- 
ing their exclusive right to the use of the piece of tin 
of any shape as a trade-mark for plug tobacco, and to 
prevent the use upon plug tobacco not made by them 
of pieces of tin which would cause said tobacco to be 
sold in the market as * Tin Tag Tobacco” or “ Tin Tag 
Plug.”’ Tin is one of the common metals in use by 
the public for a very large variety of purposes. It is 
easily stamped or impressed with letters, figures, or 
characters, or cut into various shapes, and takes read- 
ily different colors or shades besides its natural metal- 
lic lustre; and like paper, becomes the vehicle or ma- 
terial for receiving whatever impression or color may 
be stamped uponit. It seems to me it would be as 
reasonable to assume that the complainants could 
have adopted paper or wood, or a piece of cloth or 
leather, as a badge or indicia of their goods, as that 
they could have taken a piece of tin. That they had 
a right to appropriate to their exclusive use a piece of 
tin, without regard to its color, shape, or the charac- 
ters or lettersit bears, does not seem to meto be 
within the scope and purpose of the law of trade- 
marks. I think it may be taken asestablished by the 
proof that the words ‘‘Tin Tag” do not now designate 
complainants’ goods, or goods manufactured by the 
complainants upon the market or the trade, and that 
plug tobacco made by other manufacturers is now 
designated and sold by the name of ‘Tin Tag’’ to- 
bacco, although not labelled or branded with such 
uame, because they beara tin label or tag of some 
form. But if the public has been imposed upon, or 
the goods of others have been sold as the goods of 
complainants, to the damage of complainants, it is 
because complainants were unfortunate in the selec- 
tion of a designation for their goods, and made their 
claim tothe use of tin as their trade-mark more 
broadly than the law will permit; and if goods of 
other manufacturers are now known and sold by the 
name of ‘Tin Tag,” it is not because they are so 
branded, named, or designated, but as a short and 
popular mode of describing all goods marked with tin 
tags. If other dealers have the right to use tin asa 
material from which to make a tag or label, they can- 
not be held to violate complainants’ rights, because 
the public designate all goods marked with a tiu label 
as “Tin Tag” goods. If complainants had put upon 
the market goods marked with paper, wood, or leather 
tags, and such goods had come to be popularly known 
and designated in the trade as ‘‘ Paper Tag,”’ “* Wood 
Tag,” or ‘‘ Leather Tag,’”’ complainants could not by 
such use acquire the right to prevent all other persons 
from putting a paper, wooden, or leather tag upon 





similar goods, because the use of such materials is a 
right common to all, and cannot be exclusively appro- 
priated by any one. The use of arbitrary terms such 
as “Tin Tag’’ or ** Wood Tag” by a manufacturer, to 
indicate goods produced or sold by him, might be al- 
lowable if the person so using the name or words 
branded them upon his goods, or in any way gave the 
goods the name, but that would give no right to the 
exclusive use of the tin or wood as a material to desig- 
nate the goods. A person may appropriate any word, 
figure, or emblem as a trade-mark, but that does not 
give an exclusive right to the use of the well-known 
material substances upon which the word, figure, or 
emblem may be impressed or engraved. Iam there- 
fore of opinion that this bill should be dismissed for 
want of equity; but this disposition of the case is 
made without prejudice to the complainants’ right to 
sue upon any of its specific trade-marks depending on 
the coloring, design, shape, or letterings on the tin 
label. Cir. Ct., N. D. Ill, July 26, 1886. Lorillard v. 
Pride. Opinion by Blodgett, J. 





en 
GROTIUS. 
THE statue of Grotius, which is to be unveiled at 
Delft, his native town, to-day (Sept. 17) is not one 
of those tardy monuments which the world, in a mo- 
ment of contrition for past neglect, isin the habit of 
voting to the memory of its benefactors. For two 
centuries anda half the great Dutchman’s name has 
been a name to conjure with. If not, strictly speak- 
ing, the founder of international law, he was the 
father of international morality. If his ethical sys- 
tem was based upon a faulty principle, and if he con- 
fused the duty and the practice of nations, the lofty 
and Christian ideals of international dealing which he 
sketched for the consideration of princes and princi- 
palities have never been superseded, and civilization 
still labors after some of themin vain. It is true that 
his great work is cumbered by tedious and irrelevant 
quotations, vitiated for modern philosophers by false 
postulates, and disfigured by theological casuistry. 
Many of his propositions are now superfluous. The 
growth of tolerance in religion has made it unneces- 
sary to labor the point that wars are unjust which are 
made in order to fulfill a scriptural prophecy. But 
amid the din and tumult of the thirty years’ war the 
counter theory might well have found supporters. 
Not even Grotius himself had grasped the modern 
idea of religious toleration. Although he denounces 
the persecution of heretics, and with more hesitation, 
the making war on pagan nations, he proves elabo- 
rately that war may justly be levied on those who set 
religion at naught when they have had the advantage 
of a Christian education. Not only the cooling down 
of religious passions, but the dimiuished importance 
of the dynastic principle in European politics, has, 
since Grotius wrote, put many vexed questions to 
sleep; such for instance as caused him to lay down 
that *‘ when there is no want of opportunity of mar- 
riage, any marriage denied cannot supply a cause for 
war.”’ 

But although Grotius touched and dwelt upon 
themes which are obsolete, and left untouched many 
others which are now of supreme importance, his 
words are treasured up by text-writers as pearls of 
wisdom. Heis their beginning—a Jove principium; 
and sometimes they get no further than he takes 
them. Heis also theirinforming spirit. He led the 


way in adapting the private morality of Christians to 
the relations between State and State. Until the pub- 
lication of the “* De Jure Belli ac Pacis’’ the employ- 
ment of force and fraud as the proper solvents of in- 
ternational difficulties had never been seriously called 
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in question. Grotius was the first to whisper in the 


ears of governments that regard for the rights of 
others, as well as self interest, ought to have somo 
voice in shaping their conduct. His extreme scrupu- 
lousness—as where he lays down that those who haye 
deserved war may not defend themselves, or again, 
that even the hangman ought to decide in each case 
whether the sentence is a just one before he proceeds 
to his sad office—bas found few imitators or admirers. 
But his vindication of conscientiousness in interna- 
tional dealings, although occasionally pushed to an 
extravagant length, has produced a lasting impression 
upon the public life of Europe. 

It would be interesting to inquire how far the pres- 
ent practice of international morality has come up to 
the ideals of Grotius, or how far these are regarded as 
visionary goals, to which mankind can but faintly as- 
pire. Grotius insists that a State ought not to go to 
war except for a just cause. His definition of a just 
cause is sometimes vitiated by being deduced from an 
imaginary “natural law.” When he argues that the 
desire for liberty or autonomy does not justify a resort 
to arms he is at variance with a large class of modern 
politicians, which regards autonomy as the only thing 
except self-defense really worth fighting for. It would 
be curious to know whether Russia subscribes to 
another of his doctrines, that a claim to gratitude, as 
it cannot be prosecuted in a court of justice, so also 
cannot be asserted by force of arms, orin other words, 
by an occupation. ‘‘Itis unjust,” Grotius says, ‘ to 
claim lauds on the ground of having discovered them, 
when they are occupied by another, even though the 
possessors be bad men, with wrong notions of God and 
dull intellects.’ 

How many States at this day recognize any such 
right on the part of barbarous aborigines? ‘There is 
an intolerable doctrine in some writers that by the law 
of nations we may rightly take arms against a power 
which is increasing, and may increase, so as to be dan- 
gerous.” Here Grotius seems to impugn the whole 
doctrine of the balance of power—a doctrine which 
has governed Europe during the greater part of this 
century, and still holds the field. France went to war 
with Germany for no other reason than because the 
proximity of so powerful a neighbor was intolerable; 
and if events now developing in Eastern Europe 
should bring Austria and Russia into collision, it will 
be because the equilibrium of power is similarly dis- 
turbed by Russian aggrandizement. Grotius divides 
causes of war into pretexts and impelling causes. The 
State, he says, which makes war without a pretext 
commits piracy. When the pretext is particularly 
flimsy, as in the cases of Tunis and Madagascar and 
the invasion of Bulgaria by Servia, it would perhaps be 
just as wellatwnce to assume the character which Gro- 
tius ascribes to those who dispense with the pretext. 
But putting aside any difference of opinion as to when 
awar is just or unjust, how many States are there 
which seriously attempt to conform to the canon of 
Grotius? How many powers at the present day, be- 
fore entering upon a war, engage in any domestic dis- 
cussion or self-examination as to whether the war is 
morally justifiable? It is a melancholy truth that 
self-interest, which Grotius only allows as a guide 
when justice points the same way, is still the supreme 
arbiter of national conduct. If the frequency of wars 
has diminished, it is because States are more con- 
vinced that peace is better in their own interests, and 
not because they have become more conscientious. 
Perhaps, with the exception of the United States, 
which is almost removed from the sphere of consid- 
eration, our own country is the only one in which 
there exists a sufficiently pronounced public feeling on 
the side of justice to insure a perfunctory inquiry into 





the morality cs an impending war. Grotius lays 
down that it is wrong to go to war without arbitra- 
tion. Civilization sometimes plumes itself on the in- 
creasing tendency to settle disputes in this way; but 
where arbitration has been employed, in how many 
cases was the motive fear or‘mutual convenience, and 
in how many the love of peace for its own sake? In 
other words, when a vital question of honor or self- 
interest has been at issue between two States, each of 
which fancied itself a match for the other, when has 
the aid of arbitration been invoked? Yet toward this 
ideal reform, as conceived by Grotius, as toward 
another which philanthropists are ever vainly attempt- 
ing to reach before its time, the world has made some 
progress. ‘It would be useful, and indeed it is almost 
necessary, that certain congresses of Christian powers 
should be held, in which the controversies which arise 
among some of them may be decided by others who 
are not interested, and in which measures may be 
taken to compel the parties to accept peace on equita- 
ble terms.’’ But even for the approximate realization 
of these ideals it would certainly appear that we must 
look, not to any increasing pressure of conscience, 
public or private, but to that very self interest to 
which Grotius willallow no place in governing inter- 
national conduct. 

However little real advance the world may have 
made in the direction of these lofty standards; 
although equivocation and deceit are far from un- 
known in modern diplomacy; and although some 
States have no compunction in breaking promises and 
treaties when it suits them, there are practical matters 
in which we have profited by Grotius’ precepts even 
more than Grotius himself could have anticipated. A 
witness of the horrors of the religious wars of his time, 
Grotius protested against the prevailing idea that 
when war was once declared the contending parties 
were set free from all moral restraint. Of the practice 
of butchering prisoners, of sacking towns, of outraging 
women, and destroying libraries and artistic treasures 
which cannot be conveniently carried away, we have 
seen the last. Whether war would have remained as 
ferocious as ever if Ayala, Albericus, Gentillis and 
Grotius had never lifted their voices is doubtful. But 
to these writers, and especially to Grotius as the writer 
of greatest authority, we owe the debt of gratitude 
which is due to those who boldly place themselves 
ahead of the public opinion of their own time in order 
to accelerate the march of humanity.—Zondon Times. 


Sain 
NEW YORK STATE BAR ASSOCIATION. 

The attention of the members of the New York 
State Bar Association is called to the approaching 
annual meeting thereof to be held at Albany on the 
18th and 19th of January next. Circulars contain- 
ing a programme of the proceedings of the meet- 
ing, prepared by the committee of arrangements, 
will in due time appear in the Law Journat, and 
each member of the association will receive a copy 
thereof by mail. 

The highly prosperous condition of the associa- 
tion strongly exhibits the force of the late Hon, 
Samuel Hand’s remarks concerning it: 

“The State Bar Association has amply justified the 
faith of those who from the beginning contended that 
such an association was practicable, and that it could 
be made a successful and permanent institution, rep- 
resenting very fairly and reputably the lawyers of the 
State of New York. It has been successful in very 
many of the purposes for which it was organized and 
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chartered. Among these was to take measures by the 
initiation and regulation of proceedings against un- 
worthy lawyers, by taking charge, as far as practica- 
ble, of the discipline of the members of the bar, 
whether in or out of the association, and by all other 
proper means to elevate and purify the profession,and 
to consider, discuss and adopt such rules of profes- 
sional ethics with regard to the conduct of lawyers to 
their clients and toward each other as will give them 
the approval and respect of upright men of all classes. 
That we owe to the public some such ceusorship is in- 
dubitable. Vast interests are intrusted tolawyers. The 
public stands in many ways exposed and unprotected 
to the attacks of knavish attorneys. Their delinquen- 
cies are often difficult to redress by law, for the very 
reason of their knowledge of it. It becomes us, as 
members of a highly honorable profession—a profes- 
sion to which the administration of public justice and 
the care of our civil institutions are peculiarly con- 
fided—and of which we are and wish to remain proud, 
that we, as an association, should not permit it to re- 
main ina single instance the shelter or lair of those 
who would plunder and feed on the public. The ad- 
vantages of an interchange of professional amenities, 
and a liberal measurement of mind with mind, which 
our organization affords, are becoming happily appar- 
ent. While these results are manifested in the State 
organizations of the medical and other professions, 
they are more practically exhibited in the associations 
of the bar.” 

Members of the association, who have within the 
last year made any material change in their profes- 
sional business, will please inform the General Man- 
aging Clerk of the Association, Capitol, Albany, 
N. Y., of its nature. Members will also please send 
to that officer the names of any and all attorneys 
and counsellors belonging to their respective bars 
in the State who have died during the year, with 
such brief notices of them as will be appropriate. 

C. J. BucHANAN, 
Secretary Ex. Com. 
ABany, Nov. 11, 1886. 


—__~>__——. 


NEW BOOKS AND NEW EDITIONS. 
INDEXED Dicest oF New YorK Common-LAW 
REPORTS. 


This is a digest of the eighty volumes of common- 
law reports of this State, down toand including Hill's, 
which have been re-published, with notes and refer- 
ences, by the Lawyers’ Co-Operative Publishing Com- 
pany of Rochester. Itforms a volume of eleven hun- 
dred pages, and appears tobe in every respect judic- 
iously and thoroughly done. It has black- letter indi- 
cations of the precise point of each syllabus. It is 
specially prepared for reference to the company’s edi- 
tion of the reports, but independent of that it is per- 
fectly adapted for use in connection with the original 
editions. Itisavery creditable example of a com- 
pressed digest. 


— + —_—_—_ 


NOTES. 

Charles Lamb, in a letter to ‘Barry Cornwall ”— 
who by the way was a lawver—stated a law case which 
he pretended was troubling nim and “fretting him to 
death,” and avowed that he resorted to him because 
he was not on good terms with Henry Crabbe, Robin- 


son and Talfourd. It is necessary to explain that the 





case and the disagreement with the eminent counsel 
were playful figments of Lambs’ imagination—a sort 
of mystification to which he was much given, He said: 
“My brother’s widow left a will, made during the 
life-time of my brother, in which Iam named sole 
executor, by which she bequeaths forty acres of arable 
property, which it seems she held under covert baron, 
unknown to my brother, to the heirs of the body of 
Elizabeth Dowden, her married daughter by her first 
husband, in fee simply, recoverable by fine—invested 
property, mind, for there isthe difficulty—subject to 
leet and quitrent—in short, worded in the most 
guarded terms, to shut out the property from Isaac 
Dowden, the husband. Intelligence has just come of 
the death of this person in India, where he madea 
will, entailing this property (which seem’d entangled 
enough already) tothe heirs of his body, that should 
not be born of his wife; forit seems by the law in 
India natural children can recover. They have put 
the causes into exchequer process here, removed by 
certiorari from the native courts, and the question is 
whether I should as executor, try the cause here, or 
again re-remove tothe Supreme Sessions at Bangalore, 
which I understand I can, or plead a hearing before 
the privy council here. Asit involves all the little 
property of Elizabeth Dowden, I am anxious to take 
the fittest steps, and what may be the least expensive. 
For God’s sake assist me, for the case is so embar- 
rassed that it deprives me of sleepand appetite. M. 
Burney thinks there is a case like it in ch. 170, §5in 
Fearn’s Contingent Remainders. Pray read it over 
with him dispassionately, and let me have the result. 
The complexity lies in the questionable power of the 
husband to alienate in usum enfeoffments whereof he 
was only collaterally seized, etc.” 


No one will grudge Mr. Warton the appointment of 
attorney-general to Western Australia as the reward 
of his five years’ assiduity in Parliament. Transla- 
tion to the antipodes may well have the effect of 
turning the right way up the very considerably talents 
which he possesses, but which were by some accident 
placed upside down on this side the equator. Ina 
land of Topsyturvydom the snuff-box may be upset 
ouce for all, the handkerchief find repose in the pocket, 
and the jokes made to tell against the opponent and 
not the client. The bitter epigram may be sweetened, 
light conundrums replace the tedious arithmetical 
puzzle, and blocking bills give way to businesslike des- 
patch in the legislative council of another hemisphere. 
Such we may well hope will be the happy result of 
turning the last of the members for Bridport into an 
attorney-general on the other side of the globe.—Lon- 
don Law Journal. 


Mr. H. W. Paine, the Boston lawyer, relates that in 
his early years he and Rufus Choate were counsel for 
F. O. J. Smith in a railroad case. In addition to their 
speeches to the jury, their client also had his own 
say ; and then a verdict was rendered against them. A 
few days afterward he saw inan Augusta paper areport 
of the trial, which stated that ‘‘Rufus Choate fur- 
nished the eloquence, Henry W. Paine the law, and 
Mr. Smith the slang.’’ Inquiry elicited the fact that 
the graphic paragraph, picturing the three men ex- 
actly and without a superfluous word, was from the 
pen of James G. Blaine, who was just entering upon 
his editorial career. 


There is a judge of the Supreme Court residing in 
Buffalo who contends that Kent and Story are great 
“conveyancers."” He has a span of horses thus 
named. 


We have not said a word about Codification this 
week. 














aa te & fk eshCOUe 











THE ALBANY LAW JOURNAL. 


401 








The Albany Law Journal. 


ALBANY, NOVEMBER 20, 1886. 











CURRENT TOPICS. 
HE Central Law Journal has a long and strong 
editorial against the practice of allowing pris- 
oners to testify in their own behalf lest they should 
hurt themselves. This is toosentimental. The test of 
the matter is this: the object of criminal trials is to 
ascertain the truth, not to shelter criminals under ar- 
tificial rules. If the prisoner’s testimony will aid 
the ascertainment of the truth, it should be re- 
ceived, no matter which way it makes. In every 
criminal trial, where the prisoner’s testimony is not 
admissible, his counsel appeals to the jury on that 
score; his client’s mouth is sealed; perchance he 
could explain away ugly circumstances if it were 
not for the harsh rule of law. Now that his testi- 
mony is admissible his counsel takes the other tack, 
and whines about the hardship of practically call- 
ing on him to explain. We have no doubt that the 
general result of the admission is to help the inno- 
cent and hurt the guilty. But it would be just as 
logical to censure the use of circumstantial evi- 
dence which the prisoner has created against him- 
self. We think the law is right in giving the pris- 
oner the option of testifying and enacting that his 
omission shall not be constituted against him. That 
is as near to absolute justice as we can get, and if 
his omission harms him in spite of the caution, it 
cannot be helped. At all events it is bad logic and 
bad morals to say that a man presumed to be inno- 
cent shall not be a witness if he desires to be. At 
our last accounts there was no community in this 
country more in need of strict and severe criminal 
justice than St. Louis. A score of alleged murder- 
ers were in her jail awaiting trial or under sentence. 
We are sorry to hear a voice from St. Louis against 
any measure tending to ascertain truth and effect 
justice. But it may safely be predicted that no 
community that has adopted the new rule will re- 
turn to the old. We should not imitate the inhabi- 
tants of Tieck’s ‘‘ Schilda,” Utopia, ‘‘ where they 
carried their magnanimity so far at last that they 
read poems and odes to their convicts in order to 
reclaim them from the paths of vice, and in the 
mildest way to convert them without the aid of the 
gallows.” 


Mr. Aaron Kahn sends us, with his compliments, 
a printed copy of the ‘‘ Report and Opinion of the 
Hon. Ashbel Green, referee, in the matter of the 
claim of Aaron Kahn, Esq., for compensation as 
proctor and attorney for Mary Irene Hoyt, in re the 
Hoyt Will case.” We presume that he wants some 
notice taken of it. Really it is noteworthy. It is 


noteworthy as an evidence as to how fast a young 
attorney can get ahead in New York city in certain 
circumstances, and as to what broad and liberal 
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ideas of compensation very respectable New York 
attorneys entertain. It appears from the opinion 
that Mr. Kahn was admitted in 1877, and that the 
employment in question occupied his time from 
September, 1882, till April, 1885, whether all the 
time we do not know, but we will assume that it 
occupied all his time. Mr. Green reports that Mr. 
Kahn ought to have a retaining fee of $5,000, com- 
pensation at the rate of $1,000 a month, and a 
solacing fee of $5,000 for having been discharged 
and ‘‘subjected to the trouble and expense of this 
reference,” making $41,000 in all. Leaving the 
solacing fee out of the question, Mr. Green awards 
Mr. Kahn $36,000 for thirty-one months, or about 
$13,161 a year. This to a young man who has been 
admitted only nine years, and at the time of his re- 
tainer had been admitted only five years.! A com- 
pensation much larger than that of the chief justice 
of the United States, or any other judges in this 
country except some in New York city! Mr. Kahn 
can go right up to the head! No other young 
man in this country can command a retainer of 
$5,000 and such compensation after being admitted 
only five to nine years, we are sure. Mr. Kahn 
must be a very able young man; he has had a very 
able referee; and if any court is able to affirm this 
report it must be a very able court! No wonder 
there is a labor party springing up in this country. 


Our lively friend, Gibson’s Law Notes, failed to 
‘catch on” to our joke about descending from the 
‘bench ” to ‘‘cricket.” A “cricket” is a ‘‘low 
stool.” 


We give a good deal of space this week to a very 
important decision of the United States Supreme 
Court on the constitutionality of a State statute 
regulating rates of freight on railroads running into 
other States. After we have read it in proof, and 
the dissenting opinion of Mr. Justice Bradley — 
which possibly we may also publish—we may 
make some comments on the decision. 


Some of the criminal sentences imposed by Eng- 
lish magistrates seem very inconsistent and capric- 
ious. Here are a few samples: A man for stealing 
a hand-cart, five years’ penal servitude; and an- 
other man for assaulting a fellow-workman and 
knocking out his eye, forty shillings fine! A man 
for begging bread when he was unable to obtain 
employment, ten days’ imprisonment at hard labor; 
and another, for going to the work-house rather 
than accept employment at three shillings a day, a 
month’s servitude and twelve strokes of tie cat-o’- 
nine-tails! Again, a man for stealing a cotton 
shirt, five years penal servitude; and another man 
for criminal assault upor. two infants, three months’ 
imprisonment! The Law Times says: ‘‘ We are not 
surprised to see some comments in the press on the 
sentences inflicted by Mr. Justice Day. Eighteen 
months’ imprisonment of a clergyman for marrying 
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a person who was under age without due publica- 
tion of banns, penal servitude for life on a boy for 
attempting to extort money by threats of false ac- 
cusation, and eighteen months’ imprisonment of the 
young man called Rowden, or Rawden, for falsely 
publishing in a newspaper that he was engaged to 
marry a young lady of high rank, are really a group 
of sentences which must excite amazement in the 
ordinary mind. Indeed, when we compare them 
with the punishments often awarded by judges for 
offenses complicated with violence, they would ap- 
pear to be eccentric, and passed with a view to in- 
vite the interference of the home secretary.” Down 
in Texas, as we may have remarked before, they 
sometimes punish a man more for stealing a mule 
than for killing a man; but then perhaps the mule 
is worth the more. All this matter of sentences 
depends on the magistrate’s digestion. If he makes 
a good breakfast, and his wife has not nagged him, 
the criminals get the benefit. Sometimes we are 
inclined to believe in the practice of letting the 
jury assess the punishment. It may be that one 
man is as little fit to decide continually on the 
measure of punishment as he is to pass upon dis- 
puted questions of fact. 


The Dartmouth College Case is the subject of a 
thoughtful essay by Mr. William P. Wells, of De- 
troit, presented at the last meeting of the Ameri- 
can Bar Association, and now printed in pamphlet. 
Mr. Wells starts out with contrasting the opinion 
of Chancellor Kent, written in 1826, with that of 
Judge Cooley, written fifty years later, which go 
far to warrant his own deduction that the decision 
was originally well founded in principle, but that 
the march of corporation legislation and adjudica- 
tion has left it practically out of sight, or at least 
greatly diminished in the perspective. Mr. Wells 
stands by the dissenting opinions in the Railroad 
Commission Cases, 116 U. 8. 307. He concludes: 
**TIt is idle for the profession to ignore the serious 
charge that by reason of the decision in the Dart- 
mouth College case corporations possess almost sov- 
ereign powers, and that the doctrine of an inviola- 
ble charter-contract has suspended, in their favor, 
the exercise of the sovereign powers of the State. 
This charge must be met according to its gravity; 
it must be considered whether the need of restraint 
upon corporations is increasing or diminishing, and 
where the remedies for corporate abuses and ag- 
gression are to be found, if required. But this in- 
quiry will not be prosecuted, either in the legal 
profession or in the judicial tribunals, in any spirit 
of undiscriminating enmity to corporations. The 
incalculable benefits they have conferred upon the 
country, the great work they have performed in its 
progress and development, are manifest. The le- 
gal profession can do much to influence and guide 
public opinion; to show that the demand for the 
reversal of the Dartmouth College case is impracti- 
cable; to maintain the integrity and permanence of 
principles which are, to say the least, settled law; 





to inculcate that respect for the highest judicial 
tribunal of the country to which it is entitled by its 
position, its history and the purity, abilities and 
learning of the judges. This may be done, and 
ample room will be left for free and enlightened 
criticism of its decisions. It is a reasonable expec- 
tation that the law will be finally settled in such 
a way as to reconcile complete protection of corpo- 
rate rights and vested interests with the unimpaired 
exercise of the soverign powers of the State. The 
majority of the court regard that as even now ac- 
complished, but as to this there is a wide difference 
of opinion. One of the judges, who has most stren- 
uously resisted the doctrine that the taxing power 
can be restricted by charter-contract, predicts that 
it must be finally abandoned. Whether this can be 
done without overthrowing the whole system of de- 
cisions is doubtful; because, as we have seen, the 
taxation cases are those wherein the principle that 
a charter is a contract has been most frequently and 
explicitly affirmed. If the principal case is not re- 
versed, still less is it probable that the remedy sug- 
gested by the most earnest of its opponents, an 
amendment of the Federal Constitution, will be at- 
tained. It would be resisted by all the power of 
corporations, and such a measure could not be en- 
acted unless by practical unanimity of all public in- 
terests, and general concurrence of professional and 
public sentiment. If the aims, the ambitions, the 
independence of corporations should continue to be 
aggressive, and become dangerous to the public 
welfare, remedies must and will be found.” 


—_——_>___—_—_ 


NOTES OF CASES. 

N People v. M’ Neal, Michigan Supreme Court, 
Oct. 21, 1886, Morse, J., expressed the follow- 
ing views in regard to the construction of ballots, 
in which we heartily concur: ‘‘I cannot let this oc- 
casion pass without expressing my dissent from the 
doctrine laid down by this court in People v. Tis- 
dale, 1 Doug. 59, and since reluctantly followed in 
People v. Higgins, 3 Mich. 433, and People v. Cicott, 
16 id. 283, that a ballot containing the initials only 
of the given names of a candidate cannot be 
counted for him. It is at variance with the rule in 
almost all the States of the Union, and there is no 
sense or justice in it. When James A. Dyer and 
one or two other persons of entirely different names 
are running for the same office, every one at once 
knows that a ballot cast for J. A. Dyer is intended, 
without doubt, for James A. Dyer. If so, why not 
count it as the voter meant it should be counted? 
Under the rule thus established in 1 Doug., many 
men have held and enjoyed the honors and profits 
of offices to which they were never elected by the 
people, and to which they and everybody else knew 
they were not elected; and men who were really 
elected have not been permitted to qualify and en- 
ter upon the duties which the majority of the elec- 
tors intended they should perform. In the case of 
People v. Cicott, Judges Christiancy and Graves 
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both adhered to the decision in People v. Tisdale, 
against their own opinion of its justice or sound- 
ness, because they did not think it wise to disturb 
the precedent so long established. Judge Cooley 
expressed himself strongly against the reason and 
justice of the rule, and regretted that the other 
members of the court would not join with him in 
overturning it. Most men are as well, if not bet- 
ter, known by their initials than by their full 
names. The signature of any officer to any judicial 
document, by the initial letters of the first or given 
names, is just as valid and effectual in this State as 
the full name. There is no sound reason why a 
vote for J. A. Dyer should not be counted for 
James A. Dyer, in a case where no other J. A. Dyer 
is a candidate, or living within the district covered 
by the office. The rule established in this State 
has but one effect, to-wit, to deprive, in many cases, 
the rightfully elected officers from taking posses- 
sion of the office to which the electors have chosen 
him, thus defeating the will of the people. Be- 
lieving in the right of the people, at all times and 
in all places, to have their ballots counted fairly as 
cast, in my-opinion, the ballot, wherever the name 
Charles R. Stewart, the prohibition candidate for 
supervisor, was erased, and the name Byron McNeal 
written opposite the words ‘ for supervisor,’ should 
have been counted for McNeal. The erasure of the 
words ‘for supervisor’ upon this ballot was evi- 
dently a mistake, and it is plain upon the face of 
the ballot itself that the voter intended to vote for 
McNeal for supervisor. No one having common 
sense and intelligence enough to perform the duties 
of an inspector of elections could fail to know, and 
be satisfied, by a mere inspection of the ballot, that 
the man who deposited it in the box meant to vote 
for McNeal for supervisor. It needed no extrinsic 
evidence to ascertain the intention of the voter, but 
under the technical ruling of the Circuit judge, in- 
fluenced probably by the decisions in People v. Tis- 
dale, the intent of the voter, which is as clear as noon- 
day, is defeated, and he is deprived of the right of 


suffrage. It is also clearly apparent that the writing 


which the judge read Samuel Toley was meant for 
Samuel Tobey. Every inspector knew, when the 
votes were counted, that there was no man by the 
name of Samuel Toley in the township of Byron, 
and that the vote, if not really written Samuel 
Tobey, was tertainly intended to be so written. 
The Circuit judge, as well as all the members of this 
court, know for whom the ballot was intended, 
and it is simply a perversion of justice to be scan- 
ning with the naked eye, or exploring with a mi- 
croscope, to find the lack of a loop in a letter to de- 
feat the known will of an elector. Common sense 
applied to the counting of votes is better than the 
technical theories and distinctions laid down in 
some of the law books. If it had not been for this 
decision in People v. Tisdale, if no law had been re- 
sorted to or known by the inspectors, but the plain, 
honest men constituting the board had followed 
the plain dictates of their own good sense and jus- 
tice, this ballot would have been counted for Sam- 





uel Tobey, and the will of the voter been expressed. 
As it is, he has also been deprived of his vote for 
supervisor. It happens in this case that the dis- 
enfranchisement of two electors does not alter the 
result, although both are deprived of their votes 
for supervisor, and each of the two candidates lose 
a vote. But there are plenty of cases where the 
loss to the elector of the franchise is also a loss to 
another of an office, which in right and justice, he 
ought to hold. In People v. Kennedy, 37 Mich. 67, 
this court took a step in the right direction in de- 
claring that a ballot cast for John Jochim was pre- 
sumptively intended for John W. Jochim, when it 
did not appear that there were two persons named 
John Jochim in Ishpeming. Applying this newer 
and better doctrine to the case at bar, and it 
not appearing that there was a person by the name 
of Samuel Toley, and it expressly appearing there 
was not in Byron, the vote should have been 
counted for Samuel Tobey. When we all know, 
from the ballot itself, that it was intended for Sam- 
uel Tobey, no amount of theorizing that it might 
some time happen that there would be two men of 
the same initials, who might be running for the 
same office, and yet have different full names, or 
that there might some time be a Samuel Toley pit- 
ted against a Samuel Tobey for office, can excuse or 
justify the plain violation of the spirit of the law, 
and the deprivation of the right of the elector to 
have his ballot counted as he intended, when that 
intention is clear beyond cavil. A bad precedent 
should not always be followed.” 


In City of Louisville v. Weible, Kentucky Court of 
Appeals, Sept. 30, 1886, it was held that where a 
party contracts with a city for the exclusive right 
to remove the carcasses of all dead animals, and to 
use its public streets for this purpose, the law will 
protect him in his monopoly, and the work cannot 
be engaged in by others as a general business en- 
terprise. The court said: ‘It is contended in be- 
half of appellant that as the removal of dead ani- 
mal carcasses from the city, and the disposal of 
them, is one of the police powers of the city neces- 
sary to be exercised at all times to preserve the pub- 
lic health, comfort and cleanliness of the city, she 
has no legal power to limit or surrender its control 
by contract over that subject, or kindred ones, be- 
yond her recall at pleasure. The State has never 
surrendered its power—sometimes called its ‘ po- 
lice power,’ but more properly its sovereign power 
—by which it controls, through its municipalities 
and other agencies, within certain limits, every- 
thing within its territorial limits relating to the 
welfare of its people. In the exercise of that power 
it creates and controls educational and charitable 
institutions, and provides for the establishment of 
public highways, canals, wharves, ferries, and also 
the public health, public morals, and public safety, 
and almost numberless other things. These pow- 


ers she has, and exercises in absolute right, except 
as limited by the Federal Constitution, or by her 
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own fundamental law. She may also, in the exer- 
cise of her powers, grant ‘exclusive separate pub- 
lic privileges in consideration of public services.’ 
She may also grant special or private privileges to 
certain individuals, provided the rights of others 
are not affected by it. She has the right to confer 
upon cities and towns, as integral parts of the State, 
the exercise of such of these powers as may be 
deemed necessary, prudent, or expedient for their 
local welfare and comfort. She may also grant 
many exclusive privileges to persons and corpora- 
tions, also relinquish many of her powers. She may 
also recall them at pleasure, except when the person 
to whom the grant is made proposes to render a 
public service in consideration thereof; or when, in 
case of the grant of a special private privilege, the 
person to whom the grant is made proposes, in con- 
sideration thereof, to engage in some enterprise that 
he would not or could not bave otherwise done — 
then such grants or privileges, public and private, 
become contracts for a sufficient consideration, and 
cannot be impaired by any subsequent act of the 
State. The power to protect, through her cities 
and towns, and other public agencies, the public 
health, the public morals, and the public safety, can- 
not be relinquished or surrendered, for the govern- 
ment is bottomed upon the fundamental principles, 
promotion of the peace, safety, happiness and se- 
curity of its citizens, Therefore any surrender of 
its power to protect the public health, the public 
morals, the public peace, the public safety of the 
citizen, would violate this fundamental principle, 
and tend to revolution and anarchy. The power 
therefore cannot be surrendered. The State how- 
ever, and its municipalities intrusted with the exe- 
cution of this power, may provide the means of pro- 
tecting the public health; it is its duty to do so. 
Any means may be adopted that will effect that 
end; such as employing competent and trusty per- 
sons to take the matter in charge, under the super- 
vision and control of the State or city. Here the 
appellant did not surrender her right to the control 
of the public health of the city in the removal of 
dead animal carcasses, etc. She exercised that 
right, as her admissions show, in an efficient and 
provident manner. She contracted with appellee, 
for a sufficient consideration, that he, for the pe- 
riod of five years, should have the exclusive privi- 
lege of performing that duty for her, and on her 
behalf. This he did faithfully and efficiently. 
There existed no cause of complaint on the part of 
the city. Appellee kept the city promptly cleared 
of carcasses, and no nuisance was allowed to occur 
from them. But the city, without just cause, or 
any cause of complaint, capriciously tired of its 
contract, and proposed to break it. This she could 
not do. If appellee had failed to comply with his 
contract then the city would have the right, by or- 
dinance, to recall it, or if it became necessary, in 
the exercise of the reasonable judgment of the city, 
to establish new regulations, for the purpose of 
more effectively preventing a nuisance arising from 
them, she had the right to require the appellee to 





carry them out under his contract, provided how. 
ever such new regulations were not inconsistent 
with his essentivl rights under the contract, or if it 
became necessary to recall the contract in toto, in 
order to prevent a nuisance arising from carcasses 
in the city, then the city had the right to recall it, 
Those powers are inherent in the city, upon the 
fundamental principle of necessity, and consequent 
duty of protecting the pnblic health of its citizens, 
to which it is the duty of its employees to yield. 
But to allow the city to disregard or recail its con- 
tract with its contractors, or employees engaged to 
service by fixed terms, upon its mere caprice, or to 
gain a pecuniary advantage, would be the exercise 
of an arbitrary power that does not exist in the 


land.” 
—__>__—_— 


LANDLORD AND TENANT—DEFECT IN PREMISES 
—LIABILITY OF LANDLORD TO REPALK. 
WISCONSIN SUPREME COURT. 
SEPTEMBER 21, 1886, 


Coxe v. McKey.* 


Inthe absence of any secret defect, deceit, warranty, or 
agreement on the part of the landlord to repair, he can- 
not be held liable to the tenant, or any one rightfully oc- 
cupying under him, for an injury caused by the leased 
premises getting out of repair during the term, unless it 
be by reason of his own wrongful act, or failure to per- 
forma known duty. This principle extends to cases 
where premises are leased to several tenants, and the in- 
jury has been caused by a defectin parts used by all of 
them in common, like halls and stairways 

Where a landlord has been guilty of some wrongful actor 
breach of positive duty in not repairing leased premises, 
he is not liable for an injury caused thereby to one occu- 
pying the premises without rightful authority, as toa 
subtenant in possession contrary to the terms of the orig- 
inal lease. 


| tae from Circuit Court, Rock county. 


July 15, 1884,in pursuance of an oral agreement 
made about May 1, 1884, the defendant, in behalf of 
himself and others, constituting,the McKey heirs, but 
in his own name, and in writing, and upon the condi- 
tions, conventions, covenants, provisos, and reserva+ 
tions therein contained, leased to the Beloit City 
Guards, by S., B. and A., the hall known as Armory 
Hall, in the third story, and three rooms in the second 
story frontingon State street, in the McKey block, 
situated on the corner of State and Broad streets, in 
the city of Beloit, for the term of two years from May 
1, 1884, at the rate of $175 per annum, payable monthly 
in advance, ‘‘to be used for the usual purpose of a 
drill-room and dancing-hall.”’ The said Guards, in 
and by said lease, in effect covenanted and agreed to 
‘*pay rent in the manner aforesaid, and deliver up the 
said premises, together with the appurtenances, there- 
unto belonging,’’ peaceably and quietly, at the expi- 
ration of said term, in as good condition and repair as 
the same were then, or might be put into by the les- 
sor, inevitable accidents, reasonable use, and natural 
wear and decay excepted; and further, that they 
would not do or suffer any waste in said premises; 
that they would use the same forthe above purpose 
only; that they would not underlet the same, or any 
part thereof; that they would not assign said lease, or 
any interest therein; that they would observe special 


*S, C., 20 N, W, Rep’r, 279. 
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care and caution to preserve the premises from dam- 
age or injury by fire or otherwise. There were alsoa 
number of other rooms in the building occupied for 
stores and other purposes; and all were, on or prior to 
November 22, 1884, in the possession of tenants. The 
only means of accessinto said Armory Hall was 
through a double door, on the south side of said build- 
ing, opening immediately into a stairway leading to 
the second floor, where there was a hall-way, and 
from thence by another stairway, leading to the third 
floor and thence into Armory Hall; and said stairways 
and halls leading to said Armory Hall were for the 
common use and convenience of said Guards and other 
tenants occupying said building, and such other per- 
sons as had lawful right to enter said building. 

It appears from the evidence that about November 
1, 1884, the plaintiff went to Beloit to visit the family 
of her son-in-law, W. D. Wansor, living at that place. 
Soon after November 1, 1884, Wansor, without the 
knowledge or consent of the defendant, or any of the 
owners of the block, rented Armory Hall of the City 
Guards for the purposes of a skating-rink. He adver- 
tised it to be opened as such on the evening of No- 
vember 14, 1884. It was opened asa skating-rink by 
Wansor. The plaintiff, with her daughter, Mrs. Wan- 
sor, attended such skating-rink twice before Novem- 
ber 22, 1884, and on one occasion asssisted her son-in- 
law in runving the rink. She took tickets at the door. 
Tickets were purchased of her and paid for at the 
door. One evening she acted as floor manager of the 
rink for her son-in-law, and once went and paid the 
rent for him. After that, and on the evening of No- 
vember 22, 1884, the plaintiff and her daughter, Mrs. 
Wansor, started to go to the entertainment at the 
skating-rink, asshe had before. It was dark, rainy, 
and the wind blew hard. There was no ligbt at the 
foot of the stairs, and the hallway was dark. As she 
went in, the right-hand part of the door of the en- 
trance was shut, and the left-hand part of the door 
open; and as she went through the part of the door 
that was open, and stepped tothe right, just at the 
right of the part of the door that was shut a little from 
the edge of the door, she stepped into ahole in the 
floor, and went down into it with one leg up as far 
as she could fall, near to the groin, and wrenched and 
badly injured her leg. The hole was formed by the 
floor breaking through, and had been there for more 
than three weeks, and during that time was known to 
be there by members of the Guards. It was about six 
inches wide, and eight or ten inches long. At the 
time of the agreement to lease, the place where the 
hole was had become rather worn, but otherwise in 
good condition. Armory Hall had been used asa 
rink in the winter of 1881-82 and 1882-83. In August 
or September, 1884, the Presbyterian Society gave a 
kind of fair or entertainment in the hall. Prior to 
May 1, 1884, the Guards had talked with the defend- 
ant about improving and repairing the hall, which he 
refused to do, because they would not pay more rent 
than named in the lease. The undisputed evidence 
shows that neither the defendant, nor any of the own- 
ers of the block lived in Beloit, or had any knowledge 
or information as to the existence of the hole in ques- 
tion until after the plaintiff's injury, November 22, 
1884. The rents were collected through the bank. At 
the close of the testimony, of which the above state- 
ment is the substance, the defendant moved foranon- 
suit, which was granted; and from the judgment en- 
tered thereon the plaintiff brings this appeal. 


Buckley & Wickhem and C. M. & F. M. Scanlan, for 
appellant. 
Winans & Hyzer, for respondent. 


Cassopay, J. The case at bar is clearly distinguish- 
able from that class of cases cited where the injury is 








to a traveller upon a public highway or walk, and the 
defect complained of is either 1n, or in close proximity 
to such highway or walk; asin Inhabitants of Milford 
v. Holbrook, 9 Allen, 17; Readman v. Conway, 126 
Mass. 374; Brown v. Weaver, 5 Atl. Rep. 32. Therule 
seems to be well settled, that in the absence of any 
secret defect or deceit or warranty or agreement on 
the part of the landlord to repair, the tenant takes the 
leased premises in the condition they happen to be in 
at the time of the leasing, and that in such case the 
landlord is not liable to the tenant for an injury caused 
by the premises being out of repair during that term. 
Hart vy. Windsor, 12 Mees. & W. 68; Keates v. Earl of 
Cadogan, 70 E. C. L. 591; Doupe v. Genin, 45 N. ¥. 119; 
McAlpin v. Powell, 70 id. 126; Edwards v. N. Y. & H. 
R. R. Co., 98 id. 245; Dutton v. Gerrish, 9 Cush. 89; 
Woods v. Naumkeug S. C. Co., 134 Mass. 357; 8. C., 45 
Am. Rep. 344; Bowe v. Hunking, 135 Mass. 380; 8. C., 
46 Am. Rep. 471; Brewster v. De Fremery, 33 Cal. 341; 
Krueger v. Ferrant, 29 Minn. 385; S. C., 13 N. W. Rep. 
158; Humphrey v. Wait, 22 U. C. C. P. 580; Wood 
Landl. & Ten., § 382. So it seems that the rightful 
subtenant, servant, employee, or even customer of the 
lessee, is under the same restriction, because he enters 
under the same title, and not by any invitation, ex- 
press or implied, from the owner, and hence assumes 
the same risk. Taylor Landl. & Ten., §175; Jaffe v. 
Harteau, 56 N. Y. 398; Ryan v. Wilson, 87 id. 471. 

In the case before us there is no claim of any secret 
defect, deceit, warranty, or agreement on the part of 
the defendant to repair. On the contrary, it was ex- 
pressly agreed upon the part of the tenant to “de- 
liver up the said premises, together,with the appurte- 
nances thereunto belonging, * * * peaceably and 
quietly, at the expiration of said term (of two years’ 
time), in as good condition and repair as the same” 
were at the time of making the lease. Undoubtedly 
the lease gave to the lessees, and those rightfully using 
any part of the leased premises under them, the right 
of passage through and up the hallways and stairways 
mentioned, as there was no other means of access. 
Pomfret v. Ricroft, 1 Saund. 821; Doyle v. Lord, 64 N. 
Y. 432; Royce v. Guggenheim, 106 Mass. 201. 

But it is claimed that notwithstanding such right of 
passage, yet that as the defendant had other tenants 
in the same building, having a like right of passage, 
such hallways and stairways must be deemed to have 
remained in the possession and control of the defend- 
ant, and hence that he was responsible for injury by 
reason of any want of repair therein. 

It has been held that where the landlord only rented 
a portion of the premises, and retained the possession, 
occupancy, and control of the balance, he was liable 
tu one injured, while rightfully passing over the por- 
tion in his possession, by reason of a defect therein. 
Camp v. Wood, 76 N. Y. 92; Edwardsyv. N. Y. & H. R. 
R. Co., 98 id. 255. This rule has been extended to a 
passage-way over staircases and entries used by the 
lessee “in common with the landlord and the other 
tenants” in thesame building. Looney v. McLean, 129 
Mass. 35. 

In commenting upon that case, the same court said: 
“Tt may be that there is an obligation on the owner 
to keep the ways (staircases and passage-ways) in such 
a condition that they can be safely used by the ten- 
ants; but this obligation has never been extended so 
as to require u construction of the ways on a different 
plan, if the ways, as they existed when the premises 
were hired, were not altogether convenient or safe by 
reason of some fault in the original plan which was 
apparent;’’ and so it was accordingly held thata 
landlord letting several tenements in the same build- 
ing, with a common exterior flight of entrance steps, 
without a railing, was not liable to a tenant injured by 
falling on ice accumulated on the steps, although they 
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were so made, and of such material, as to collect ice. 
Woods v. Naumkeag S. C. Co., supra. 

In a still later case of Bowe v. Hunking, cwpra, the 
same court held that a landlord was “ not iiable to his 
tenant for a personal injury by reason of a defect ina 
stairway in the t ent d by a previous ten- 
ant; there having been an opportunity to examine the 
premises at the time of hiring, and no warranty of fit- 
ness, and no knowledge on the landlord's part of any 
unsafeness.”” The defect in the staircase there com- 
plained of was that “the tread of the second stair had 
been sawed about four inches from each end, across to 
within about an inch of the back side of it, and length- 
wise cut out aboutan inch from and parallel to the 
back side of the tread, and was, at the time of the ac- 
cident, unsupported.” 

Looney v. McLean, supra, is quite similar in its facts 
to the Scotch case cited, of McMartin v. Hannay, 10 
Sel. Cas. (3d ser.) 411, in which Lord Benholme made 
this distinction: ‘‘The landlord undertook to be ans- 
werable for the outside stair. He actually kept a man 
in his employment for the purpose of looking after it, 
and other similar stairs in various tenements. This 
relieves my mind of considerable doubts, for often the 
landlord is not near the place where the property is 
situated, and knows nothing about the dangerous 
condition into which it may have got. In such cases 
there may be aconsiderable room for arguing that 
the tenant may have incurred certain responsibil- 
ity.” 

In the recent case of /vay v. Hedges, 9 Q. B. Div. 80, 
the defendant let out his house in apartments to sev- 
eral tenants, with the privilege of using the roof,which 
was flat, having an iron rail at the outer edge, for dry- 
ing their linen. The plaintiff, one of the tenants,went 
upon theroof to remove some linen, when his foot 
slipped, and the rail being out of repair to the knowl- 
edge of the landlord, he fell. and was injured. The 
nonsuit of the plaintiff was sustained on the ground 
“that there was no duty onthe part of the landlord 
to protect such a place, and that ifthe lodgers chose 
to use the roof for the purpose stated, they must take 
it cum onere.”’ 

In Humphrey v. Wait, supra, the defendant leased 
to the plaintiff aroom in his house. The only mode 
of access to it, and the other rooms on the same story, 
was by acertain passage, in which there was an un- 
covered stovepipe hole, into which the plaintiff, while 
rightfully passing, slipped and was injured; and it was 
held that in the absence of an express contract, the 
defendant was under no legal obligation to keep the 
premises in repair, and hence he was not liable. It is 
there said by the chief justice on the part of the court: 
“Tfaman rent the upper story of a house, with the 
staircase—the only means of approach—in a ruinous 
and unsafe state, Isee no implied obligation on the 
landlord to uphold it, or to answer in damages for an 
injury resulting from its insecure state. It would be 
a singular state of the law if the landlord would not 
ve answerable if he demised the stairway with the up- 
per story, and would be answerable if he only gavea 
right to use it as an approach to the part of the house 
actually demised.” 

This language has received the express sanction of 
the Supreme Court of Indiana. Purcell v. English, 86 
Ind. 34. In that case it was held that ‘‘ where a stair- 
way, connected with apartments hired in a tenement 
house occupied by several tenants, is rendered unsafe 
by temporary causes, such as the accumulation of snow 
and ico. the landlord is not liable to the tenant who 
uses such a stairway with full knowledge of its dan- 
gerous condition, unless there is a contract on the 
part of the landlord to keep the premises in repair and 
fit for safe use.”” In that case there isa discriminat- 
ing and well-written opinion by Elliott, J., throwing 








doubts upon the soundness of Looney v. McLean, su- 
pra, andclaiming that it stands alone. It is there 
said that *‘the duty of the tenant to keep in safe con- 
dition, for his own use, the demised premises, extends 
to all the appurtenances connected therewith, and this 
includes steps, stairways, and other approaches. 
Whatever passes to the tenant under tho lease is, for 
the term designated, under his control and in his pos- 
session;”’ citing Pomfret v. Ricroft, supru. See also 
Howard vy. Doolittle, 3 Duer, 464; Corey v. Mann, 14 
How. Pr. 163; Kaiser v. Hirth, 46 id. 161; Loupe y. 
Wood, 51 Cal. 586; Krueger v. Ferrant, supra; Platt v. 
Farney, 16 Bradw. 216. 

It is unnecessary here to determine the apparent 
conflict between the Massachusetts case mentioned 
and other cases cited; since it is pretty clear from the 
authorities, that in the absence of any secret defect, 
deceit, warranty, or agreement on the part of the 
landlord to repair, he cannot be held liable to the ten- 
ant, or any one rightfully occupying under him, foran 
injury caused by the premises getting out of repair 
during the term, unless it be by reason of his own 
wrongful act, or failure to perform a known duty. 
Thus in Carstairs v. Taylor, L. R., 6 Exch. 222, where 
the landlord rented the lower part of the house, and 
retained possession of the upper part, it was said on 
the part of the court: ‘‘The,defendant can only be 
liable if he was guilty of negligence.” 

The defendant here testified that he did not know of 
the defect in the entry-way until after the injury ; and 
the circumstances preclude any presumption of such 
knowledge. It would be unwarranted to find, upon 
such facts, that he was guilty of negligence. But the 
case is very much stronger for the defendant than any 
of the cases cited. Wansor was not occupying the 
hall as a skating-rink by any rightful authority from 
the defendant, or any of the owners of the building. 
On the contrary, the letting to Wansor by the Guards 
was expressly prohibited by the written lease. The 
occupancy by Wansor, and those under him, or upon 
his invitation forsuch apurpose, was wrongful, as 
against the defendant and the other owners. The 
plaintiff at the time of the injury was so occupying 
This being so, neither the defendant, nor any of such 
owners, under any of the authorities, owed her the 
duty of security in passage while she was in the act of 
invading their rights. To constitute actionable negli- 
gence, the defendant must be guilty of some wrongful 
act or breach of positive duty to the plaintiff. This is 
elementary, and has often been recognized by this 
court. Cahill v. Layton, 57 Wis. 600; S. C.,16N. W. 
Rep. 1; Griswold v. Chicago & N. W. Ry. Co., 64 Wis. 
652; 8. C., 26 N. W. Rep. 101; Purcel v. English, supra; 
Ryan v. Wilson, supra. There is no claim of any such 
wrongful act. It is very clear that the defendant owed 
to the plaintiff no such duty. 

The judgment of the Circuit Court is affirmed. 





CONSTITUTIONAL LAW — INTERSTATE COM- 
MERCE—STATUTE FORBIDDING DISCRIM- 
INATION IN RAILROAD CHARGES. 
SUPREME COURT OF THE UNITED STATES, 
OCTOBER 25, 1886. 


WasBasu, St. Louts AND Pactric Ry. Co. v. PEOPLE 
OF THE STATE OF ILLINOIS. 

A statute of Illinois enacts that if any railroad company 
shall, within that State, charge or receive for transport- 
ing passengers or freight ofthe same class, the same or 
a greater sum for any distance than it does fora longer 
distance, it shall be liable to a penalty for unjust discrim- 
ination. The defendant in this case made such discrim- 
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ination in regard to goods transported over the same 
road or roads from Peoria in Illinois and from Gilman in 
Illinois to New York; charging more for the same class 
of goods carried from Gilman than from Peoria, the for- 
mer being eighty-six miles nearer to New York than the 
latter, this difference being in the length of the line 
within the State of Illinois. 

This court follows the Supreme Court of Illinois in hold- 
ing that the statute of Illinois must be construed to in- 
clude a transportation of goods under one contract and 
by one voyage from the interior of the State of Illinois 
to New York. 

This court holds further thatsuch a transportation is 
**commerce among the States,”’ even as to that part of 
the voyage which lies within the State of Illinois, while 
it is not denied that there may be a transportation of 
goods which is begun and ended within its limits and 
disconnected with any carriage outside of the State, 
which is not commerce among the States. 

. The latter is subject to regulation by the State, and the 
statute of Illinois is valid as applied to it. But the for- 
mer is national in its character, and its regulation is con- 
fided to Congress exclusively. by that clause of the Con 
stitution which empowers it to regulate commerce 
among the States. 

. The cases of Munn v. Illinois, C. B. @ Q. R. R. Co. v. 
lowa and Peik v. Chicago & Northwestern R. Co., allin 
94 U. 8., examined in regard to this question, and held 
in view of other cases decided near the same time, not to 
establish a contrary doctrine. 

5. Notwithstanding what is there said, this court holds now, 
and has never consciously held otherwise, that a statute 
ofa State, intended to regulate or to tax or to impose 
any other restriction upon the transmission of persons 
or property or telegraphic messages from one State to 
another, is not within that class of legislation which the 
States may enact in the absence of legislation by Con- 
gress: and that such statutes are void even as to that 
part of such transmission which may be within the 
State. 

6. It follows that the statute of Illinois, as construed by the 
Supreme Court of the State, and as applied to the trans- 
action under consideration, is forbidden by the Constitu- 
tion of the United States, and the judgment of that court 
is reversed. 


|* error to the Supreme Court of the State of Illinois. 


— 


» 


a 


-~ 


MILter, J. This isa writ of error to the Supreme 
Court of Illinois. 1t was argued here at the last term 
of this court. 

The case was tried in the court of original jurisdic- 
tion on an agreed statement of facts. This agreement 
is short and is here inserted in full: 

‘* For the purposes of the trial of said cause, and to 
save the making of proof therein it is hereby agreed 
on the part of the defendant that the allegations in 
the first count of the declaration are true, ex- 
cept that part of said count which avers that the same 
proportionate discrimination was made in the trans- 
portation of said property—oil-cake and corn—in the 
State of Illinois, that was made between Peoria and 
the city of New York, and Gilman and New York 
city, which averment is not admitted, because defend- 
ant claims that it isan inference from the fact that 
the rates charged in each case of said transportation 
of oil-cake and corn were through rates, but it is ad- 
mitted that said averment is a proper one.” 

The first count in the declaration, which is referred 
toin this memorandum of agreement, charged that 
the Wabash, St. Louis and Pacific Railway Company 
had, in violation of a statute of the State of Illinois, 
beeu guilty of an unjust discrimination in its rates or 
charges of toJ]l and compensation for the transporta- 
tion of freight. The specific allegation is that the rail- 





road company charged Elder & McKinney for trans- 
porting 26,000 pounds of goods and chattels from 
Peoria, in the State of Illinois, to New York city the 
sum of $39, being at the rate of fifteen cents per hun- 
dred pounds for said car-load; and that on the same 
day they agreed to carry and transport for Isaac 
Bailey and F. O. Swannell another car-load of goods 
and chattels from Gilman, in the State of Illinois, to 
said city of New York, for which they charged the 
sum of $65, being at the rate of twenty-five cents per 
hundred pounds. And itis alleged that the car-load 
transported for Elder & McKinney was carried eighty- 
six miles furtherin the State of Illinois than the 
other car-load of the same weight. This freight being 
of the same class in both instances, and carried over 
the same road, except as to the difference in the dis- 
tance, it is obvious thata discrimination against 
Bailey & Swannell was made in the charges against 
them as compared with those against Elder & Mc- 
Kinney; and this is true whether we regard the charge 
forthe whole distance from the terminal points in 
Illinois to New York city or the proportionate charge 
for the haul within the State of Illinois. 

The tanguage of the statute which is supposed to be 
violated by this transaction is to be found in chapter 
114 of the Revised Statutes of Illinois, section 126. It 
is there enacted that if any railroad corporation shall 
charge, collect, or receive for the transportation of any 
passenger or freight of any description upon its rail- 
road, for any distance within the State, the same ora 
greater amount of toll or compensation than is at the 
same time charged, collected, or received for the trans- 
portation in the same direction of any passenger or 
like quantity of freight of the same class over a greater 
distance of the sameroad, all such discriminating 
rates, charges, collections, or receipts, whether made 
directly or by means of rebate, drawback, or other 
shift or evasion, shall be deemed and taken against 
any such railroad corporation as prima facie evidence 
of unjust discrimination prohibited by the provisions 
of this act. The statute further provides a penalty of 
not over $5,000 for that offense, and also that the party 
aggrieved shall havea right to recover three times the 
amount of damages sustained, with costs and attor- 
neys’ fees. 

To this declaration the railroad company demurred. 
The demurrer was sustained by the lower court in 
Illinois, and judgment rendered for the defe::dant. 
This however was reversed by the Supreme Court of 
that State, and on the case being remanded the de~ 
murrer was overruled, and the defendant pleaded, 
among other things, that the rates of toll charged in 
the declaration were charged and collected for services 
rendered under an agreement and undertaking to 
transport freight from Gilman, in the State of Illinois, 
to New York city, in the State of New York, and 
that in such undertaking and agreement the portion 
of the services rendered or to be rendered within the 
State of Illinois was not apportioned separate from 
such entire service; that the action is founded solely 
upon the supposed authority of an act of the Legisla- 
ture of the State of Illinois, approved April 7, 1871; 
and that said act does not control or affect or relate to 
undertakings totrausport freight from the State of 
Illinois to the State of New York, which falls within 
the operation, and is wholly controlled by the terms 
of the third clause of section eight of article one of the 
Constitution of the United States, which the defend- 
ant sets up and relies upon as a complete defense and 
protection in said action. This question of whether 
the statute of Illinois, as applied to the case in hand, 
isin violation of the Constitution of the United 
States, as set furth in the plea, was also raised on the 
trial by a request of the defendant, the Railroad Com- 
pany, that the court should hold certain propositions 
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of law on the same subject, which propositions are as 
follows: 

“The court holds as law, that as the tolls or rates of 
compensation charged and collected by the defendant, 
in the instance in question, were for transportation 
service rendered in transporting freight from a point 
in the State of Illinois to a point in the State of New 
York under an entire contract or undertaking to 
transport such freight the whole distance between 
such points; that the act of the General Assembly of 
the State of Illinois, approved May 2, 1873, entitled 
“An act to prevent extortion and unjust discrimina- 
tion in the rates charged for the transportation of pas- 
sengers and freight on railroads in this State, and to 
punish the same, and prescribe a mode of procedure 
and rules of evidence in relation thereto, and to re- 
peal an act entitled ‘An act to prevent unjust discrim- 
ination and extortion in the rates to be charged by the 
different railroads inthe State tor the transportation 
of freight on said roads,’ approved April 7, 1871,’’ does 
not apply to or control such tolls and charges, nor can 
the defendant be held liable in this action for the pen- 
alties prescribed by said act. 

“The court further holds as law, that said act in re- 
lation to extortion and unjust discrimination cannot 
apply to transportation service rendered partly with- 
out the State, and consisting of the transportation of 
freight from within the State of [Illinois to the State 
of New York, and that said act cannot operate beyond 
the limits of the State of Illinois. 

“The court further holds as matter of law, that the 
transportation in question falls within the proper de- 
scription of ‘commerce among the States,’ and as such 
can only be regulated by the Congress of the United 
States under the terms of thethird clause of section 
eight of article one’of the Constitution of the United 
States.” 

All of these propositions were denied by the court, 
and judgment rendered against the defendant, which 
judgment was affirmed by the Supreme Court on ap- 
peal. 

The matter thus presented, as to the controlling in- 
fluence of the Constitution of the United States over 
this legislation of the State of Illinois, raises the ques- 
tion which confers jurisdiction on this court. Although 
the precise point presented by this case may not have 
been heretofore decided by this court, the general sub- 
ject of the power of the State Legislatures to regulate 
taxes, fares and tolls for passengers'‘and transportation 
of freight over railroads within their limits has been 
very much considered recently (State Freight Tax case, 
15 Wall. 2382; Munn v. Lilinois, 94 U. 8.133; C. B. & Q. 
R. Co. v. Iowa, id. 155; Peik v. N. W. R. Co., id. 164; 
Stone v. Farmers’ Loan and Trust Co., 116 id. 307; 
Gloucester Ferry Co. v. Pennsylvania, 114 id. 204; Pick- 
ard vy. Pullman Southern Car Co., 117 id. 34), and the 
question how far such regulations, made by the States 
and under State authority, are valid or void,as they 
may affect the transportation of goods through more 
than one State, in one voyage, is not entirely new 
here. The Supreme Court of Illinois, in the case now 
before us, conceding that each of these contracts was 
in itself a unit, and that the pay received by the IIli- 
nois Railroad Company was the compensation for the 
entire transportation from the point of departure in 
the State of Illinois to the city of New York, holds 
that while the statute of Illinois is inoperative upon 
that part of the contract which has reference to the 
transportation outside of the State, it is binding and 
effectual as to so much of the transportation as was 
within the limits of the State of Illinois (People v. 
Wabash, St. Louis & Pacific R. Co., 104 Dl. 476), and 
undertaking for itself to apportion the rates charged 
over the whole route, decides that the contract and 
the receipt of the money for so much of it as was per- 





formed within the State of Illinois violate the statute 
of the State on that subject. 

If the Lilinois statute could be construed to apply 
exclusively to contracts for acarriage which begins 
and ends within the State, disconnected from a con- 
tinuous transportation through or into other States, 
there does not seem to be any difficulty in holding it 
to be valid. For iustance, a contract might be made 
to carry goods fora certain price from Cairo to Chi- 
cago, or from Chicago to Alton. The charges for these 
might be within the competency of the Illinois Legis- 
lature to regulate. The reason for this is that both 
the charge and the actual transportation in such cases 
are exclusively confined to the limits of the territory of 
the State, and this is not commerce among the States, 
or interstate commerce, but is exclusively commerce 
within the State. So far therefore as this class of 
transportation, as an element of commerce, is affected 
by the statute under consideration, it is not subject 
to the constitutional provision concerning commerce 
among the States. It has often been held in this court, 
and there can be no doubt about it, that thereisa com- 
merce wholly within the State which is not subject to 
the constitutional provision, and the distinction be- 
tween commerce among the States and the other class 
of commerce between the citizens of a single State, 
and conducted within its limits exclusively, is one 
which has been fully recognized in this court,although 
it may not be always easy, where the lines of these 
classes approach each other, to distinguish between the 
one and the other. Zhe Daniel Ball, 10 Wall. 557; Hall 
v. DeCuir, 95 U. 8. 485; Telegraph Co. v. Texas, 105 
id. 460. 

It might admit of question whether the statute of 
Illinois, now under consideration, was designed by its 
framers to affect any other class of transportation than 
that which begins and ends within the limits of the 
State. The Supreme Court of Illinois having in this 
case given an interpretation which makes it apply to 
what we understand to be commerce among the States, 
although the contract was made within the State of 
Illinois, and a part of its performance was within the 
same State, we are bound, in this court, to accept that 
construction. It becomes therefore necessary to in- 
quire whether the charge exacted from the shippers in 
this case was a charge for interstate transportation, or 
was susceptible of a division which would allow so 
much of it to attach to commerce strictly within the 
State, and so much more to commerce in other States. 
The transportation, which is the subject-matter of the 
contract, being the point on which the decision of the 
case must rest, was it a transportation limited to the 
State of Illinois, or was it a transportation covering all 
the lines between Gilman in the one case and Peoriain 
the other in the State of Illinois, and the city of New 
York in the State of New York? 

The Supreme Court of Illinois does not place its 
judgment in the present case on the ground that the 
transportation and the charge are exclusively State 
commerce, but conceding that it may be acase of com- 
merce among the States, or interstate commerce, 
which Congress would have the right to regulate if it 
had attempted to do so, argues that this statute of Llli- 
nois belongs to that class of commercial regulations 
which may be established by the laws of a State until 
Congress shall have exercised its power on that sub- 
ject; and to this proposition a large part of the argu- 
ment of the Attorney-General of the State before us 
is devoted, although he earnestly insists that the stat- 
ute of Illinois, which is the foundation of this action, 
is not a regulatiou of commerce within the meaning 
of the Constitution of the United States. In support 
of its view of the subject the Supreme Court of Illinois 
cites the cases of Munn v. Jilinois, U. B. & Q. R. Co. v. 
Iowa, and Peik v. N. W. R. Co., above referred to. It 
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cannot be denied that the general language of the court 
in these cases, upon the power of Congress to regulate 
commerce, may be susceptible of the meaning which 
the Illinois court places upon it. 

In Munn v. /Ilinois, 94 U. 8. 133, the language of this 
court upon that subject is as follows: 

**We come now to consider the effect upon this stat- 
ute of the power of Congress to regulate commerce. It 
was very properly said in the case of the State Tax on 
Railway Gross Heceipts, 15 Wall. 293, that ‘it is not 
every thing that affects commerce that amounts toa 
regulation of it, within the meaning of the Constitu- 
tion.’ The warehouses of these plaintiffs in error are 
situated and their business carried on exclusively 
within the limits of the State of Illinois. They are 
used as instruments by those engaged in State as well 
as those engaged in interstate commerce, but 
they are no more necessarily a part of commerce 
itself than the dray orthe cart by which, but for 
them, grain would be transferred from one rail- 
road station to another. Incidentally they may 
become connected with interstate commerce, but 
not necessarily so. Their regulation is a thing of 
domestic concern, and certainly until Congress 
acts in reference to their interstate relations, the State 
may exercise all the powers of government over them, 
even though in so doing it may indirectly operate upon 
commerce outside itsimmediate jurisdiction. We do 
not say that acase may not arise in which it will be 
found that a State, under the form of regulating its 
own affairs, has encroached upon the exclusive domain 
of Congress in respect to interstate commerce, but we 
do say, that upon the facts as they are represented to 
us in this record, that has not been done.” 

In the case of C. B. & Q R. Co. v. Lowa, 94 U. S. 155, 
which directly related to railroad transportation, the 
language is as follows: 

“The objection that the statute complained of is 
void, because it amounts to aregulation of commerce 
among the States, has been sufficiently considered in 
the case of Munn v. Illinois. This road, like the ware- 
house in that case, is situated within the limits ofa 
single State. Its business is carried on there, and its 
regulation isa matter of domestic concern. It is em- 
pioyed in State as well as in interstate commerce, and 
until Congress acts, the State must be permitted to 
adopt such rules and regulations as may be necessary 
for the promotion of the general welfare of the peo- 
pie within its own jnrisdiction, even though in doing 
so those without may be indirectly affected.” 

But the strongest language used by this court in 
these cases is to be found in Peikv. C. & N.W. R. Co., 
94 U. S. 164, as follows: 

“Astothe effect of the statute as a regulation of 
interstate commerce. The law is confined to State 
commerce, or such interstate commerce as directly af- 
fects the people of Wisconsin. Until Congress acts in 
reference to the relations of this company to interstate 
commerce, it is certainly within the power of Wis- 
consin to reguiate its fares, etc., so faras they are of 
domestic concern. With the people of Wisconsin this 
company has domestic relations. Incidentally these 
may reach beyond the State. But certainly, until 
Congress undertakes to legislate for those who are 
without the State, Wisconsin may provide for those 
within, even though it may indirectly affect those 
without.” 

These extracts show that the question of the right 
of the State to regulate the rates of fares and tolls on 
railroads, and how far that right was affected by the 
commerce clause of the Constitution of the United 
States, was presented to the court .n those cascs. And 
it must be admitted, that ina general way, the court 
treated the cases then before it as belonging to that of 
regulations of commerce, which like pilotage, bridging 


navigable rivers, and many others, could be acted upon 
by the States in the absence of auy legislation by Con- 
gress on the same subject. 

By the slightest attention tothe matter it will be 
readily seen that the circumstances under which a 
bridge may be authorized acrossa navigable stream 
within the limits of a State for the use of a public 
highway, and the local rules which shall govern the 
conduct of the pilots of each of the varying harbors of 
the coasts of the United States, depend upon princi- 
ples far more limited in their application and import- 
ance than those which should regulate the transporta- 
tion of persons and property across the half or the 
whole of the continent, over the territories of half a 
dozeu States, through which they are carried without 
change of car or breaking bulk. 

Of the members of the court who concurred in those 
opinions, there being two dissentients, but three re- 
main, and the writer of this opinion is oneof the 
three. He is prepared to take his share of the respon- 
sibility for the language used in those opinions, in- 
cluding the extracts above presented. He does not 
feel called upon to say whether those extracts justify 
the decision of the Illinois court in the present case. 
It will beseen from the opinions themselves, and 
from the arguments of counsel presented in the re- 
ports, that the question did not receive any very elab- 
orate consideration, either in the opinions of the court 
or in the arguments of counsel. And the question how 
fara charge made for a continuous transportation 
over several States, which included a State whose laws 
were in question, may be divided into separate charges 
for each State, in enforcing the power of the State to 
regulate the fares of its railroads, was evidently not 
fully considered. These three cases, with others con- 
cerning the same subject, were argued at the same 
time by able counsel, and in relation tothe different 
laws affecting the subject of the States of Lllinois, 
Iowa, Wisconsin, and Minnesota; the main question 
in all the cases being the right of the State to estab- 
lish any limitation upon the power of the railroad 
companies to fix the price at which they would carry 
passengers and freight. It was strenuously denied, 
and very confidently, by all the railroad companies, 
that any legislative body whatever had aright to limit 
the tolls and charges to be made by the carrying com- 
panies for transportation. And the great question to 
be decided, and which was decided, and which was 
argued in all those cases, was the right of the State 
within which a railroad company did busines to 
regulate or limit the amount of any of these traffic 
charges. 

The importance of that question overshadowed all 
others, and the case of Munn v. Illinois was selected 
by the court as the most appropriate one in which to 
give its opinion on that subject, because that case pre- 
sented the question of a private citizen, or unincorpo- 
rated partnership, engaged in the warehousing busi- 
ness in Chicago, free from any claim of right or con- 
tract under an act of incorporation of any State what- 
ever, and free from the question of continuous trans- 
portation througe several States. And in that case the 
court was presented with the question, which it de- 
cided, whether any one engaged ina public business, 
in which all the public had a right to require his ser- 
vice, could be regulated by acts of the Legislature in 
the exercise of this public function and public duty 
so far as to Jimit the amount of elarges that should be 
made for such services. 

The railroad companies set up another defense,apart 
from denying the general right of the Legislature to 
regulate transportation charges, namely, that in their 
charters from the States they each had a contract, ex: 
press or implied, that they might regulate and estab- 








lish their own fares apd rates of transportation. These 
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two questions were of primary importance; and 
though it is true, that as incidental or auxiliary to 
these, the question of the exclusive right of Congress 
to make such regulations of charges as any legislative 
power had the right to make, tothe exclusion of the 
States, was presented, it received but little attention 
at the handa of the court, and was passed over with 
the remarks in the opinions of the court which have 
been cited. 

The case of the State Freight Tax, 15 Wall. 232,which 
was decided only four years before these cases, held 
an act of the Legislature of Pennsylvania void, as be- 
ing in conflict with the commerce clause of the Con- 
stitution of the United States, which levied a tax upon 
all freight carried through the State by any railroad 
company, or into it from any other State, or out of it 
into any other State, and valid as to all freight the car- 
riage of which was begun and ended within the limits 
of the State, because the former was a regulation of 
interstate commerce, and the latter was a commerce 
solely within the State which it hada right to regu- 
late. And the question now under consideration, 
whether these statutes were of a class which the 
Legislatures of the States could enact in the absence 
of any act of Congress on the subject, was considered 
and decided in the negative. 

Tt is impossible to see any distinction in its effect upon 
commerce of either class, between a statute which 
regulates the charges for transportation, and astatute 
which levies a tax for the benefit of the State upon the 
same transportation; and in fact the judgment of the 
court in the State Freight Tax case rested upon the 
ground that the tax was always added tothe cost of 
transportation, and thus was a tax in effect upon the 
privilege of carrying the goods through the State. It 
isalso very difficult to believe that the court con- 
sciously intended to overrule the first of these cases 
without any reference toit in the opinion. 

At the very next term of the court, after the deliv- 
ery of these opinions, the case of Hall v. De Cuir, 95 
U. S. 485, was decided, in which the same point was 
considered, in reference toa statute of the State of 
Louisiana which attempted to regulate the carriage of 
passengers upon railroads, steamboats, and other pub- 
lic conveyances, and which provided that no regula- 
tions of any companies engaged in that business should 
make any discrimination on account of race or color. 
This statute by its terms was limited to persons en- 
gaged in that class of business within the State, as is 
the one now under consideration, aud the case pre- 
sented under the statute was that of a person of color 
who took passage from New Orleans for Hermitage, 
both places being within the limits of the State of 
Louisiana, and was refused accommodations in the 
general cabin on account of her color. In regard to 
this the court declared, that *‘for the purposes of this 
case, we must treat the act of Louisiana of February 
23, 1869, as requiring those engaged in interstate com- 
merce to give all persons travelling in that State, upon 
the public conveyances employed in such business, 
equal rights and privileges in all parts of the convey- 
ance, without distinction or discrimination on account 
of race or color. * * * We have nothing whatever 
to do. with it as a regulation of internal commerce, 
ov asaffecting any thing else than commerce among 
the States.” 

And speaking in reference to the right of the States 
in certain classes of interstate commerce to pass laws 
regulating them, the opinion says: 

“The line which separates the powers of the States 
from this exclusive power of Congress, is not always 
distinctly marked, and oftentimes it is not easy to de- 
termine on which side a particular case belongs. 
Judges not unfrequently differ in their reasons for a 
decision in which they concur. Under such circum- 





stances it would be a useless task to undertake to fix 
an arbitrary rule by which the line must, in all 
cases, be located. It is far better tu leave a matter of 
such delicacy to be settled in each case upon a view of 
the particular rights involved. But we think it may 
safely be said that State legislation which seeks to im- 
pose a direct burden upon interstate commerce, or to 
interfere directly with its freedom, does encroach upon 
the exclusive power of Congress. The statute now 
under consideration, in our opinion, occupies that po- 
sition. It does not act upon the business through the 
local instruments to be employed after coming within 
the State, but directly upon the business as it comes 
into the State from without, or goes out from within. 
While it purports only to control the carrier when en- 
gaged within the State, it must necessarily influence 
his conduct to some extent in the management of his 
business throughout his entire voyage. * * * Ii 
was tomeet just such a case that the commercial clause 
in the Constitution was adopted. Theriver Missis- 
sippi passes through or along the borders of ten differ- 
ent States, and its tributaries reach many more. The 
commerce upon these waters is immense, and its regu 
lation clearly a matter of national concern. If each 
State was at liberty to regulate the conduct of carriers 
while within its jurisdiction, the confusion likely to 
follow could not but be productive of great inconveni- 
ence and unnecessary hardship. Each State could 
provide for its own passengers and regulate the trans- 
portation of its own freight regardless of the interests 
of others. Nay, more, it could prescribe rules by 
which the carrier must be governed within the State 
in respect to passengers and property brought from 
without. On one side of the river or its tributaries he 
might be required to observe one set of rules, and on 
the other, another. Commerce cannot flourish in the 
midst of such embarrassments.” 

The applicability of this language to the case now 
under consideration, of a continuous  transpor- 
tation of goods from New York to. central 
Illinois, or from the latter to New York, is 
obvious, and it is noteasy to see how any dis- 
tinction can be made. Whatever may be the instru- 
mentalities by which this transportation from the one 
point to the other is effected, it is but one voyage, as 
much so as that of the steamboat on the Mississippi 
river. It is not the railroads themselves that are regu- 
lated by this act of the Illinois Legislature so much as 
the charge for transportation, and in language just 
cited, if each one of the States through whose territo- 
ries these goods are transported can fix its own rules for 
prices, for modes of transit, fot times and modes of 
delivery, and all the other incidents of transportation 
to which the word “regulation ’’ can be applied, it is 
readily seen that the embarrassments upon interstate 
transportation as an element of interstate com- 
merce, might be too oppressive to be submitted to. 
“Tt was,” in the language of the court cited above, * to 
meet just such a case that the commerce clause of the 
Constitution was adopted.” 

It cannot be too strongly insisted upon that the right 
of continuous transportation from one end of the 
country to the other is essential in modern times to 
that freedom of commerce from the restraints which 
the States might choose to impose upon it, that the 
commerce clause was intended tosecure. This clause, 
giving to Congress the power to regulate commerce 
among the States, and with foreign nations, as this 
court has said before, was among the most important 
of the subjects which prompted the formation of the 
Constitution. Cook v. Pennsylvania, 97 U. S. 574; 
Brown v. Maryland, 12 Wheat. 446. And it would be 
avery feeble and almost useless provision, but poorly 
adapted to secure the entire freedom of commerce 
among the States which was deemed essential to a 
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more perfect union by the framers of the Constitution, 
if at every stage of the transportation of goods and 
chattels through the country the State within whose 
limits apart of this transportation must be done 
could impose regulations concerning the price, com- 
pensation, or taxation, or any other restrictive regu- 
lation interfering with and seriously embarrassing this 
commerce. 

The argument on this subject can never be better 
stated than it is by Chief Justice Marshall in Gibbons 
v. Ogden, 9 Wheat. 195, 6. He there demonstrates that 
commerce among the States, like commerce with for- 
eign uations, is necessarily a commerce which crosses 
State lines, and extends into the States, and the power 
of Congress to regulate it exists wherever that com- 
merce is found. Speaking of navigation as au element 
of commerce, which it is, only asa means of transpor- 
tation, now largely superseded by railroads, he says: 
“The power of Congress then comprehends naviga- 
tion within the limits of every State in the Union, so 
far as that navigation may be, in any manner, con- 
nected with ‘commerce with foreign nations, or among 
the several States, or with the Indian tribes.’ It may, 
of consequence, pass the jurisdictional line of New 
York and act upon the very waters (the Hudson 
river) to which the prohibition now under consider- 
ation applies’’ (p. 197). So the same power may pass 
the line of the State of Illinois and act upon its re- 
striction upon the right of transportation extending 
over several States, including that one. 

In the case of Telegraph Co. v. Texas, 105 U.S. 460, 
the court held that ‘‘a telegraph compuny occupies the 
same relation to commerce as acarrier of messages 
thata railroad company does as a carrier of goods,” 
and that “both companies are instruments of com- 
merce, and their business is commerce itself.” And 
relying upon the case of the State Freight Tax, 15 Wall. 
232, already referred to, the court said that a tax by 
the State of Texas upon all messages carried within its 
borders was forbidden by the commerce clause of the 
Coustitution, as being a tax upon commerce among 
the States; and observed that ‘‘ the tax is the same on 
every message sent, and because it is sent, without re- 
gard tothe distance carried or the price charged. 
* * * Clearly, if a fixed tax for every two thousand 
pounds of freight carried is a tax on the freight, or 
for every measured ton of a vessel a tax on tonnage, 
or for every passenger carried a tax ou the passenger, 
or for the sale of goods a tax on the goods, this must 
bea tax on the messages. As such, so far as it oper- 
ates on private messages sent out of the State, it isa 
regulation of foreign and intersthte commerce and be- 
yond the power of theState. That is fully established 
by the cases already cited.” 

In the case of Welton v. Missouri, 91 U.S. 275, it was 
said: “It willnot be denied that that portion of 
commerce with foreign countries and between the 
States which consists inthe transportation and ex- 
change of commodities is of national importance, and 
admits and requires uniformity of regulation. The 
very object of investing this power in the general gov- 
ernment was to insure this uniformity against dis- 
criminating State legislation.” 

And in County of Mobile v. Kimball, 102 U. S. 691, 
the same idea is very clearly stated in the following 
language: ‘ Commerce with foreign countries and 
among the States, strictly considered, consists in in- 
tercourse and traffic, including in these terms naviga- 
tion and the transportation and transit of persons and 
property, as well as the purchase, sale, and exchange of 
commodities. For the regulation of commerce as thus 
defined there can be only one system of rules, appli- 
cable alike to the whole country; and the authority 
which can act for the whole country can alone adopt 
such asystem. Action upon it by separate States is 








not therefore permissible. Language affirming the 
exclusiveness of the grant of power over commerce as 
thus defined may not be inaccurate, when it would be 
so if applied to legislation upon subjects which are 
merely auxiliary to commerce.” 

In the case of Gloucester Ferry Co. v. Pennsylvania, 
114 U. S. 204, decided two years ago, the court declared 
without dissent, that ‘it needs no argument to show 
that the commerce with foreign nations and between 
the States, which consists in the transportation of per- 
sons and property between them, is a subject of na- 
tional character and requires uniformity of regula- 
tion.” And still later in the case of Pickard v. Pul- 
man Southern Car Co., 117 U. S. 84, the whole subject 
is very fully re-examined; and a tax of the State of 
Tennessee upon sleeping-cars of that company, which 
were used in carrying passengers through the State, 
and into it and out of it, was held void asa regulation 
of commerce among the States. 

The case of Slone v. Farmers’ Loun and Trust Co., 
116 U. 8S. 307, argued at the same term as the present, 
while it does not decide the latter, evidently does not 
support the construction placed by the Supreme Court 
of Illinois upon the case of Munn v. Illinois, and the 
other cases on which the court relies. 

We must therefore hold that it is not, and never has 
been, the deliberate opinion of a majority of this 
court that a statute of a State which attempts to regu- 
late the fares and charges by railroad companies 
within its limits, fora transportation which consti- 
tutes a part of commerce among the States, is a valid 
law. 

Let us see precisely what is the degree of interfer- 
ence with transportation of property or persons from 
one State to another which this statute proposes. A 
citizen of New York has goods which he desires to 
have transported by the railroad companies from that 
city to the interior of the State of Tilinois. A continu- 
ous line of railover which a car loaded with these 
goods can be carried, and is carried habitually, con- 
nects the place of shipment with the place of delivery. 
He undertakes to make a contract with a person en- 
gaged in the carrying business at the end of this route 
from whence the goods are to start, and he is told by 
the carrier, ‘‘I am free to make a fair and reasonable 
contract for this carriage to the line of the State of 
Illinois, but when the car which carries these goods is 
to cross the line of that State, pursuing at the same 
time this continuous track, Lam met by a law of Illi- 
nois which forbids me to make a free contract con- 
cerning this transportation within that State, and 
subjects me to certain rules by which I am to be gov- 
erned as to the charges which the same railroad com- 
pany in Illinois may make, or has made, with refer- 
enee to other persons and other places of delivery.” 
So that while that carrier might be willing to carry 
these goods from the city of New York to the city of 
Peoria at the rate of fifteen cents per hundred pounds, 
he is not permitted to do so because the Illinois rail- 
road company has already charged at the rate of 
tweuty-five cents per hundred pounds for carriage to 
Gilman, in Illinois, which is eighty-six miles shorter 
than the distance to Peoria. 

So also in the present case, the owner of corn, the 
principal product of the country, desiring to transport 
it from Peoria, in Illinois, to New York, finds a rail- 
road company willing to do this at the rate of fifteen 


cents per hundred pounds for a car-load, but is com- ° 


pelled to pay at the rate of twenty-five cents per hund- 
red pounds, because the railroad company has received 
from a person residing at Gilman twenty-five cents per 
hundred pounds for the transportation of a car-load 


of the same class of freight over the same line of road * 
from Gilman to New York. This is the result of the. 


statute of Illinois, in its endeavor to prevent unjust 
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discrimination, as construed by the Supreme Court of 
that State. Theeffect of it is, that whatever may be 
the rate of transportation per mile charged by the 
railroad company from Gilman to Sheldon, a distance 
of twenty-three miles, in which the loading and the 
unloading of the freight is the largest expense in- 
curred by the railroad company, the same rate per 
mile must be charged from Peoria to the city of New 
York. 

The obvious injustice of such a rule as this, which 
railroad companies are by heavy penalties compelled 
to conform to,in regard to commerce among the 
States, when applied to transportation which includes 
fllinois ina long line of carriage through several 
States, shows the value of the constitutional provision 
which confides the power of regulating interstate com- 
merce fo the Congress of the United States, whose en- 
larged view of the interests of all the States, and of 
the railroads concerued, better fits it to establish just 
and equitable rules. 

Of the justice or propriety of the principle which 
lies at the foundation of the Lllinois statute it is not 
the province of this court to speak. As restricted toa 
transportation which begins and ends within the lim- 
its of the State it may be very just and equitable, and 
it certainly is the province of the State Legislature to 
determine that question. But when it is attempted to 
apply to transportation through an entire series of 
States a principle of this kind, and each one of the 
States shall attempt to establish its own rates of trans- 
portation, its own methods to prevent discrimination 
in rates, or to permit it, the deleterious influence upon 
the freedom of commerce among the States and upon 
the transit of goods through those States cannot be 
over-estimated. That this species of regulation isone 
which must be, if established at all, ofa general and 
national character, and cannot be safely and wisely re- 
mitted to local rules and local regulations, we think is 
clear from what has already been said. And if it bea 
regulation of commerce, as we think we have demon- 
strated it is, and as the Illinois court concedes it to be, 
it must be of that national character, and the regula- 
tion can only appropriately exist by general rules and 
principles, which demand that it should be done by 
the Congress of the United States under the commerce 
clause of the Constitution. 

The judgment of the Supreme Court of Illinois is 
therefore reversed, and the case remanded to that 
court for further proceedings in conformity with this 
opinion. 

Waite, C. J., Bradley and Gray, JJ., dissented. 


>——_—_—— 


MUNICIPAL VORPORATION—REGULATIONS FOR 
LIGHTING STREETS—GRANT OF MO- 
NOPOLY., 

UNITED STATES CIRCUIT COURT, E. D. MICHIGAN, 
SEPTEMBER 7, 1886. 


SAGINAW Gas-LicutT Co. vy. City of SAGINAW. 


Authority ‘‘to cause the streets of a city to be lighted,” and 
to make “reasonable regulations *’ with reference thereto, 
does not empower the city government to grant to one 
company the exclusive right to furnish gas for thirty years, 
and such right is not legally “impaired” by a subse- 
quent contract with another company to light the streets 
witn electricity. 


N equity. On motion for preliminary injunction, 

This was a bill of the Saginaw Gas-light Company 

to enjoin the city of Saginaw from entering into a 

contract with an electric light company to light its 
streets. The head-note states the point. 





Wheeler & McKnight, for plaintiff. 

Benton v. Hanchett, for city of Saginaw. 

Perry A. Randall, for Electric Light Co. 

Brown, J. (Omitting other questions.] The gen- 
eral law authorizing the formation of gas-light 
companies, under which both the plaintiff corpo- 
ration and the electric light company were organized, 
provides that (Laws 1871, § 2908) “such corporation 
shall have power to lay conductors, etc., with the con- 
sent of the municipal authorities of said city, town or 
village, under such reasonable regulations as they may 
prescribe.”’ In enacting such regulations then the 
common council is acting under the authority of the 
State, and the question of their consonance with the 
constitutional provision above quoted is as properly 
cognizable in this court as if the two companies re- 
ceived their entire power and franchises directly from 
the State. 

As iucident to the constitutional question, we are 
also at liberty to inquire whether, admitting that the 
common council granted an exclusive franchise to the 
four persons named in the resolution, it had the power 
to do this under its charter. Wright v. Nagle, 101 U.S. 
791. 

What then were the powers of the common council 
in this particular? The answer must be found either 
in the city charter, in the general law authorizing the 
formation of gas companies, or be inferred from the 
powers expressly granted in these acts. But the char- 
ter of 1867, under which the city was incorporated, at 
the time it granted the franchise to plaintiff, is silent 
upon this subject. In enumerating the powers and 
duties of the common council, in section 10 of this 
charter, no mention whatever is made of a power to 
light the streets; and it was not until 1871 that theact 
was so amended as to authorize the common council 
“*to cause the streets, lanes aud alleys to be lighted.” 
2 Laws, 1871, p. 424. In view of this fact, we find it 
difficult to see how the ordinance of 1868 can be sup- 
ported. 

We understand the law to be perfectly well settled, 
as stated by Judge Dillonin his admirable work on 
Municipal Corporations, § 89, that ‘‘a municipal cor- 
poration possesses and can exercise the following 
powers, and no others: (1) Those granted in ex- 
press words; (2) those necessarily or fairly implied, or 
incident to the powers expressly granted; (3) those 
essential to the declared object and purposes of the 
corporation, not simply convenient, but indispensa- 
ble. Any fair, reasonable doubt concerning the ex- 
istence of power is resolved by the courts against the 
corporation, and the power is denied. Of every mu- 
nicipal corporation the charter or statute by which it 
is treated is its organic act. Neither the corporation 
nor its officers can doany act, or make any contract, 
or incur any liability not authorized thereby. Allacts 
beyond the scope of the powers granted are void.” 

While lighting the streets ot a city is undoubtedly 
greatly conducive tothe comfort and convenience of 
its inhabitants, it is by no means indispensable to a 
city government, nor is it one of those incidental 
powers which are sometimes implied from other pow- 
ers expressly conferred. 

But conceding, for the purposes of the case, that the 
ordinance of 1871, which was passed after the act of 
1871, amending the charter, had taken efiect, was a 
recognition and adoption of the ordinance of 1868, it 
remains to be considered whether at this time the com- 
mon council had the power to confer an exclusive 
franchise upon the plaintiff to light its streets with 
gas for thirty years. That the State, in its sovereign 
capacity, may grant a monopoly of this description, 
and that such monopolies will be protected against a 
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subsequent conflicting grant, has lately been settled 
by the Supreme Court in New Orleans Gas Co. v. Lou- 
isiana Light Co., 115 U. S. 650, and Louisville Gas Co. 
vy. Citizens’s Gas Co., id. 6838. But whether, under a 
charter simply authorizing a municipal corporation 
* to cause its streets to be lighted,” it may grant an 
exclusive privilege of this description, for a term of 
years, is a widely different question. Bearingin mind 
that the powers of the municipality are strictly lim- 
ited by its charter, it is needful to inquire whether 
the grant of an exclusive franchise is a proper and rea- 
sonable method of exercising its authority to light the 
public streets and furnish gas to its inbabitants. We 
think it entirely clear that the city is not bound to 
manufacture and furnish the gas itself, but may con- 
tract with any individual or company for lighting the 
city, and as an incident thereto, may authorize the 
use of its streets for laying pipes and mains. Indeed, 
this is not only a usual and convenient mode of exer- 
cising its power, but in the general law for the organi- 
zation of gas companies it is expressly provided that 
such corporation shall have power to lay conductors, 
etc., with the consent of the municipal authorities of 
such city, town or village, under such reasonable regu- 
lations as they may prescribe. There is here an im- 
plied, if not an express, authority for the city to con- 
tract witb any corporation which may be organized 
under the act. 

It is clear however that there is no authority ex- 
pressly given to confer upon any corporation an exclu- 
sive right to occupy its streets for a number of years. 
It is true, it may in effect grant such exclusive right 
by refusing to any other company the franchise or 
privilege it has already granted to one; but this pre- 
supposes a continued and abiding consent on the part 
of the city to keep alive its contract, and is quite dis- 
tinct from the right of the city to surrender its power 
to make another contract, and to vest in the plaintiff 
the right to determine for itself whether a rival com- 
pany shall be permitted to enterits domain. While 
there is great force in plaintiff's argument that indi- 
viduals would not be likely to incur the great expense 
of establishing gas-works and laying pipes without 
some assurance of a profitable and continued employ- 
ment for a sufficient length of time to remunerate 
them for their outlay, we think the law is too well set- 
tled that this cannot be done, without express permis- 
sion of the sovereign power, to be now disturbed. If 
a grant of this kind for thirty years may be supported, 
why may it not, by parity of reasoning, be upheld for 
a hundred years, or in perpetuity? 

The common law of England declares that monopo- 
lies cannot emanate from the crown, and can only be 
conferred by act of Parliament (Bac. Abr., tit. ‘* Mon- 
opoly’’), and a by-law which creates a monopoly is 
void. Jac. Law Dict. 

The great weight of authority in this country is in 
the same direction. Thus in Norwich Gas Co. v. Nor- 
wich City Gas Co., 25 Conn. 19, a municipal ordinance 
purporting to grant the exclusive privilege of laying gas 
pipes through the streets of a city for a period of fif- 
teen years, was held to give the grantee no interest in 
the soil, and no title which would enable him to re- 
strain another company from doing the same thing, 
provided it did not interfere with his works. The 
court went even further—beyond what we believe 
now to be the accepted doctrine—and held that the 
business of manufacturing and selling gas was an ordi- 
nary business, in respect to which the government 
had no exclusive prerogative, and that the Legislature 
itself had no power to amend the plaintiff's charter, so 
as to give it the exclusive privilege claimed. 

We are not however without the direct authority 
for our proposition that nothing will be intended from 
a legislative grant to a manufacturing corporation. 





In Minturn v. Larue, 23 How. 435, it was held that a 
charter authorizing the eity of Oakland to establish 
and regulate ferries, or to authorize the construction 
of the same, gave no power to the city to grant an ex- 
clusive privilege.. In delivering the opinion, Mr. Jus- 
tice Nelson observed: ‘‘It is a well-settled rule of 
construction of grants by the Legislature to corpora- 
tions, whether public or private, that only such pow- 
ers and rights can be exercised under them as are 
clearly comprehended within the words of the act, or 
derived therefrom by necessary implication, regard 
being had to the objects of the grant. Any ambiguity 
or doubt arising out of the tcrms used by the Legisla- 
ture must be resolved in favor of the public.” 

In the case of Wright v. Nagle, 101 U. S. 791, to 
which reference has already been made,it was held that 
legislative power given to an inferior body to establish 
ferries and bridges did not authorize such body to 
grant the exclusive right to one person, though there 
was no doubt that the Legislature itself had anthority 
to make such agrant. The case is upon ail fours with 
the one under consideration. 

The same question was argued with great skill and 
thoroughness in State v. Cincinnati Gas-light and Coke 
Co., 18 Ohio St. 262. In this case the charter conferred 
on the gas company power “to manufacture and sell 
gas, to lay pipes,’’ etc., provided tho consent of the 
city council be obtained for that purpose. Undora 
power given to the city council of Cincinnati “ to cause 
said city, or any part thereof, to be lighted with oilor 
gas,’’ and to levy a tax for that purpose, it contracted 
to invest the defendant with the full and exclusive 
privilege of using the streets, etc., for the purpose of 
lighting the city for the term of twenty-five years, 
and thereafter until the city should purchase the 
works. It washeld, that while there was no doubt 
that the city might by contract provide for lighting 
by gas, there was no necessity for making such right 
exclusive, and that the city had no authority to make 
the grant. 

So in Richmond Co. Gas-light Co. v. Middletown, 59 
N. Y. 228, the board of the town corporation was au- 
thorized to cause the streets to be lighted with gas 
whenever they deemed it necessary, and required the 
board to coutract with the plaintiff company to sup- 
ply the same with gas. This was held by the Court of 
Appeals not to confer the power on the board to make 
a contract which should be binding on the town fora 
fixed term of years, and that the contract was termi- 
nated by the repeal of the act under which it was 
made. 

Other analogous cases are to the same effect: 

Logan v. Pyne, 43 Iowa, 524, in which an exclusive 
grant to one person to run omnibuses was held not to 
be the valid exercise of a power to “license, tax and 
regulate omnibuses.”’ 

Jackson County Horse R. Co. vy. Rapid Transit Co., 
24 Fed. Rep. 306. In this case it was held by Judge 
Brewer that in the absence of express authority in its 
charter, the city of Kansas had no power to grant to a 
street railway company the sole right, for the space of 
twenty-one years, to construct, maintain and operate 
their railway over and along the streets of the said 
city. 

The only case to which our attention has,been called 
which points in the other direction is that of City of 
Newport v. Newport Light Co., 8 Ky. Law Rep. 22. In 
this case the charter of the Newport Light Company 
provided that ‘‘it might furnish any city * * * 
with gas, or other lights, for such time and upon such 
terms as may be agree upon by the parties;’’ while 
the charter of the city of Newport empowered that 
municipality “‘ to construct, maintain and operate gas 
works, and to pass all ordinances necessary to regu- 
late the same. It was held that under these acts a 
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grant to the light company of an exclusive privilege 
of using its streets, etc., for the purpose of laying 
pipes, for twenty-five years, was a valid exercise of its 
power. It was said, the being invested with the right 
to light its streets with gas, or to construct and main- 
tain gas-works for that purpose, its right to contract 
under such power was unquestioned; and that, when 
there was a valid contract to that effect, there was no 
reason why it should not be enforced or governed by 
the same rules applicable to contracts between natu- 
ral persons. We think however the court erred in 
treating the cases in Ohio and Connecticut as being 
inconsistent with the recent cases in the Supreme 
Court of the United States, wherein the franchises of 
the New Orleans and Louisville Gas Companies were 
upheld, and in overlooking the distinction between 
the grant of a monopoly by the Legislature of the 
State, possessing sovereign powers in that particular, 
and the bestowal of a like monopoly by the common 
council of a city, whose powers are strictly limited by 
its charter. We think the statement of the court, that 
the.question was one of contract, or of the right to 
contract, must be taken with the qualification that 
the power to contract with onecompany is not of such 
a character as to deprive the city of its power to con- 
tract with another. It is the very power to contract 
which the city bargains away and relinquishes by the 
grantofa monopoly foraterm of years, and this, it 
seems to us, it cannot do. Gale v. Kalamazoo, 23 
Mich. 344; Mayor of N. Y. v. Second Ave. R., 82 N.Y. 
201. 

The power to contract, even in the hands of a pri- 
vate individual, is limited by law, and does not extend 
to such contracts as are against public policy, in re- 
straint of trade or marriage, opposed to the revenue 
laws, or which tend to corrupt legislation. Much 
more is this power limited when one of the contract- 
ing parties is a corporation, with rights strictly de- 
fined by its charter. Experience has not shown that 
the creation ofa monopoly of this description is ordi- 
narily necessary to procure the proper lighting of a 
city, a proper supply of water, or the needful railway 
facilities for its streets. If private individuals are re- 
luctant to undertake such enterprises, the city may 
either establish its own gas-works, and thus create a 
monopoly for the benefit of its own citizens, or pro- 
cure special authority from the Legislature to enter 
into a contract for a definite term of years. 

But conceding this franchise to have been legally 
granted, there is another obstacle no less formidable 
to the maintenance of this bill. The grant in this case 
is of an exclusive right *‘to maintain and operate gas- 
works, to lay gas-pipes through the streets, and to 
supply the city and its inhabitant with gas.” It isnot 
the exclusive privilege of lighting the city, but of 
lighting it with gas, that is contemplated. There is 
nothing to prevent the city from using oil, electricity, 
or any other means of illumination, except gas. At 
the time this ordinance was passed the employment of 
gas was the favorite and only effectual means of light- 
ing acity, and it was undoubtedly supposed by both 
parties that it would continue to be so. But in the 
progress of human science another method has been 
invented, which bids fair to supersede the old one, 
and the city may well claim that it ought not to be de- 
prived of the benefits of the latest discoveries in that 
direction. 

Suppose, before the employment of gas as an illu- 
minator, a city had cuntracted with an individual to 
light its streets with oil for fifty years, would it not 
be a hardship to claim that it was thereby debarred of 
availing itself of the latter invention? We think it 
would require the most unequivocal language to justify 
this interpretation. Had the contract been for light- 
ing the city generally, there would be plausibility in 





claiming that the grantee was invested with a monop- 
oly of all forms of illumination. But these ordinan- 
ces evidently contemplated that some might prefer, 
upon the ground of economy or otherwise, to Jight 
their houses with oil or candles, and reserved the 
right to do so. 

In this connection we are referred to a recent case 
decided by a Bavarian court, in relation to lighting 
the city of Munich, in which it seems to bave been 
held that good faith requires that a contract by a city 
to have its streets lighted with gas should be extended 
to all forms of illumination. In delivering the opinion 
the learned judge observed: ‘There has been an 2ffort 
made to lay weight on the point that the lighting of 
the streets with gas was conceded to the company,that 
this did not hinder the introduction of electric light- 
ing, since this could take place without violating the 
conditions of section 4. This interpretation is entirely 
contrary to good faith—bona fide. But besides that, 
the city has bound itself for thirty-six years to have 
the streets lighted with gas, and must do this in ful- 
fillment of the contract, since a contrary behavior 
would involve a flagrant breach of the contract. * * * 
It is fully evident that the gas company undertook, 
for thirty-six years, the obligation of lighting the 
streets and squares of Munich with gas, and that the 
city is beund for the time agreed upon to allow the 
lighting of the city to be done by the gas company ex- 
clusively.”’ 

We cannot assent toa similar interpretation of the 
franchise in this case. The city does not obligate itself 
to take any particular quantity of gas, or to continue 
the exclusive employment of gas fora definite period. 
The contract between the city of Munich and the gas 
company is not set forth in the opinion, but the lan- 
guage would indicate that the city bound itself in 
terms to have its streets lighted with gas. If this be 
so, the case differs very materially from the one under 
consideration, and the opinion is entitled to no 
weight. If there were a simple concession to the com- 
pany of an exclusive privilege of lighting the city with 
gas, the case is undoubtedly authority for the plain- 
tiff's contention; butin explanation, it should be ob- 
served that the civil law prevails in the kingdom of 
Bavaria, and by that law grants made by the sover- 
eign are regarded with favor, and are given a largeand 
liberal interpretation. 

In Domat’s Rules for the Interpretation of Laws it 
is said, rule 17: “The grants and gifts of the sovereign 
are to be favorably regarded, and to have that exten- 
sion to which they are entitled from the natural pre- 
sumption of princely liberality; provided however 
that they are not to be so liberally construed as to in- 
jure other individuals.”’ 

It is scarcely necessary to say, that in the jurisdic- 
tion of Anglo-Saxon communities, gifts of the sover- 
eign are treated with less consideration, and a totally 
different rule of interpretation obtains. Nothing is 
better settled than that statutes creating monopolies, 
granting franchises, and charters of incorporation, 
must be construed liberally in favor of the public, and 
strictly as against the grantee. Monopolies are justly 
regarded as encroachments upon the natural rights of 
the people, and are viewed with jealousy by courts. 
Whatever is not equivocally granted in such act is 
taken to have been withheld. All acts of corporation, 
and acts extending the privileges of incorporated bod- 
ies, are to be taken most strongly against the compan- 
ies. Sedg. St. Law, 339. 

In regard to the right of franchises, it is said by the 
Supreme Court that where the grant is designed by 
the sovereign power to be a general benefit and ac- 
commodation to the public, if the meaning of the 
words be doubtful, they shall be taken most strongly 
against the grantee and for the government, and 
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therefore the grant is not to be extended, by implica- 
tion, in favor of the grantee, beyond the obvious and 
natural meaning of the words employed. Other au- 
thorities, putting it senteutiously, say that a doubt is 
fatal to agrant. Thus wherean act of Parliament im- 
posed a penalty on all but freemen of the Waterman’s 
Company, for navigating any wherry, lighter, or other 
craft, on the Thames, it was held that a steam-tug was 
not within the description and prohibition of the 
act. ‘‘A corporation is strictly limited to the exercise 
of those powers which are specially conferred upon it. 
The exercise of a corporate franchise, being restrict- 
ive of individual rights, cannot be extended beyond 
the letter and the spirit of the act of incorporation.” 
Beaty v. Lessee of Knowler, 4 Pet. 152, 168. 

But it is useless to multiply authorities in support 
of this proposition. The general principle is too firmly 
established to admit of argument. Its application to 
this case, we think, is entirely clear. The plaintiff 
took nothing by its franchise but the privilege of 
lighting the streets with gas, and this it will continue 
to enjoy so far as its patrons prefer the use of gas to 
electricity. But its claim to the exclusive privilege of 
lighting the city by all methods of illumination can- 
not be supported upon legal principles, and the injunc- 
tion must therefore be denied: 

[See City of East St. Louis v. East St. Louis Gas-light 
and Coke Co., 98 Ill. 415; 8. C., 388 Am. Rep. 97.—Ep.] 


NEW YORK COURT OF APPEALS ABSTRACT. 

ADVERSE POSSESSION—NONE AGAINST THE PUBLIC— 
NUISANCE.—A party can gain no title to a portion of 
a public highway by occupying it from time to time, 
or even continuously, for twenty years. When once 
established, a highway does not cease to be such until 
discontinued by the proper authorities, and any ep- 
croachment upon it by private parties becomes a nuis- 
ance, which the town authorities may summarily re- 
move. Oct. 5, 1886. Driggs v. Phillips. Opinion by 
Danforth, J. 


ASSESSMENT — ILLEGAL — PARTY IN INTEREST. — 
Money paid to prevent theenforcement of an illegal 
assessment may be recovered back asso much money 
received by the defendant for the use of the party 
paying the same. Legal ownership of the assessed 
property is not essential in the proceedings to reduce 
an assessment. That right is conferred upon any per- 
son aggrieved thereby. And the right of restitution 
extends not only to the person in whose name the pro- 
ceedings were taken, but to every one in whose be- 
half they were instituted. Oct. 5, 1886. Schultz v. 
Mayor, etc., of New York. Opinion by Danforth, J. 


ASSIGNMENT—MONEYS TO BECOME DUE.—An assign- 
ment of money to become due under a contract which 
is subsequently abandoned by the assignor, before the 
money is earned, can have no binding effect upon one 
who goes on and completes the work under a new 
agreement with the parties requiring it to be per- 
formed. Oct. 5, 1886. Conselyeav. Blanchard. Opin- 
ion by Earl, J. 


CREDITOR’S ACTION—EXECUTION—EXECUTORS AND 
ADMINISTRATORS.—The real estate which belonged to 
a deceased person cannot be sold on an execution is- 
sued upon a judgment against his executors or admin- 
istrators; and no execution can be issued on snch a 
judgment which will reach the deceased’s real estate- 
The law impounds the estate of a deceased person for 
the benefit of all his creditors, and no creditor can in 
any way obtain preference over others. Therefore a 
creditor’s action cannot be maintained by a judgment 
creditor upon a judgment recovered against the exec- 





utors or administrators of a deceased person, to set 
aside us fraudulent a conveyance of real estate made 
by the deceased in his life-time. Such an action must 
be made by the executors or administrators for the 
benefit of the estate. Oct. 5, 1886. Lichtenberg v. 
Herdifeldey. Opinion by Earl, J. 


EMINENT DOMAIN—FOREIGN CORPORATION—“ PUB- 
LIC USE.’’—The mere fact that the land proposed to 
be taken for a public use is not needed for the present 
and immediate purposes of the petitioning party is not 
necessarily a defense to a proceeding to condemn it. 
(2) Where such use is not required for the purpose of 
the local traffic of the petitioning railroad company, 
but for the purpose of enabling it to fulfill the obliga- 
tions of a contract made with a foreign railroad com- 
pany, whereby it has bound itself to furnish to such 
company accommodations over its road, the object for 
which the land is sought will be deemed a public use. 
Oct. 5, 1886. Application of Staten Island, etc., R. Co- 
to Acquire Lands. Opinion by Ruger, C. J. 

LANDLORD AND TENANT--JOINT LEASE—LIABILITY 
FOR RENT—STATUTE OF LIMITATIONS— CopE Crv. 
Proc., § 1937.—The joint liability of one of two prin- 
cipals in a lease, and the separate liability of his estate 
for the rent reserved in the lease, is not discharged by 
the death of such lessee. Under section 1937 of the 
Code, permitting a defendant who was not served to 
be charged with a judgment recovered in the original 
action, the actior is not barred by the statute of limi- 
tations so long as the original judgment remains in 
force. Oct. 5, 1886. Long v. Stafford. Opinion by 
Earl, J. 

MASTER AND SERVANT — NEGLIGENCE—DEFECTIVE 
BOILER—INJURY FROM.—Defendants purchased a new 
engine boiler, and aftér using it a few months discov- 
ered certain defects init. They notified the vendors, 
who had guaranteed the boiler, of the fact,and they 
sent two boiler-makers, one of them the plaintiff's in- 
testate, to defendants’ shops to make the necessary 
repairs and test the boiler. After the repairs had 
been substantially completed, defendants’ engineer, 
who was assisting the boiler-makers, but at whose re- 
quest did not appear, fired up the engine and let the 
steam into the boiler, when it exploded, killing plain- 
tiff's testate and all others in the room. There was no 
evidence that defendants had any knowledge of any 
latent defect in the boiler rendering it dangerous, and 
the proof failed to show with any certainty what 
caused the accident. In an action against the defend- 
ants to recover for thekilling of plaintiff's intestate, 
held, that the action could not be maintained. Oct. 5, 
1886. Olive v. Whitney Marble Company. Opinion by 
Earl, J. 

PARTNERSHIP—AMENDMENT OF PLEADINGS.—Plain- 
tiff sought to hold the defendants for the price of the 
goods in question, which he had sold to a certain firm, 
upon the ground that defendants were copartners in 
the firm, and this was the whole theory of the com- 
plaint. Upon the trial evidence was given of a conver- 
sation between plaintiff and defendants in regard to 
the sale of the goods before they were actually deliv- 
ered. The court charged the jury, that upon the evi- 
dence, they might hold the defendants liable as pur- 
chasers, independent of the question of partnership. 
Held, error; that without an amendment of the plead- 
ings, the question of defendants’ liability as purchas- 
ers could not be submitted to the jury. Oct. 5, 1886. 
McLewee v. Hall. Opinion by Finch, J. 

PAYMENT—TO ONE NOT AGENT.—Payment of the 
principal of a mortgage to one who is notin fact the 
mortgagee’s agent for the purpose of receiving the 
same, and who has not the bond and mortgage, will 
not discharge the debt. Oct. 5, 1886. Maguire v. Sel- 
den. Opinion by Danforth, J. 
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WILL—HOLOGRAPH—PUBLICATION—FORMER TRIAL 
—REVOCATION.—In the case of a holographic will, criti- 
cism of the terms and manner of what is claimed to 
have been a sufficient publication need not be so close 
or severe as where the question whether the testator 
knew that he was executing a will depends solely upon 
the fact of publication. A substantial compliance with 
the statute in regard to the publication of a will is 
sufficient. The testatrix had executed a previous will 
which could not be found at the time the will in ques- 
tion was offered for probate, and circumstances indi- 
cated that she had never revoked or intended to re- 
voke the first will. The will offered for probate con- 
tained the following provision: ‘I leave and’bequeath 
to my niece, Alice Blair, all the money I die possessed 
of in several banks and bonds, besides all I bequeathed 
to her in my former will.’’ Held, that this bequest 
was sufficiently certain, standing alone, to become op- 
erative, notwithstanding the provisions contained in 
the first will were unknown. Oct. 5, 1886. In re Will 
of Beckett. Opinion by Finch, J. 


——$ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ASSIGNMENT FOR CREDITORS—CHATTEL MORTGAGE 
—CREDITORS BILL.—(1) Where an insolvent firm 
makes an assignment of their stock for the benefit of 
creditors, and have made an unlawful preference by a 
fraudulent mortgage beforehand, in contemplation of 
insolvency, a bill to set aside the mortgage must be 
brought in the name of the assignee, and not in the 
name of the creditors. If the assignee refuses to 
move, or if he be interested im the mortgage, the cred- 
itors, upon a proper petition, may obtain leave to file 
such a bill for themselves. The policy of allowing any 
creditor, or perhaps a dozen or more of them, to file 
bills, at great cost and expense to the insolvent es- 
tate, to redress real or fancied frauds, not discerni- 
ble in the assignment itself, and with which the as- 
signee is in no way connected, is not desirable, and is 
not favored by the letter or spirit of the statute. The 
assignee is supposed to be the trustee of all the cred- 
itors, and so longas his competency or integrity is not 
attacked, it is much better in all respects that he, act- 
ing under the advice and control of the court, control 
and manage the property of the insolvent, and the liti- 
gation, if any is necessary, to obtain full possession of 
all the debtor’s property, and to subject it to uses 
and purposes of his trust. (2) The question then arises, 
granted that Camp and Morrill, at the time these 
notes and this mortgage to Higby were executed, con- 
templated assignment inthe near future, what effect 
would the intention to make a general assignment 
have upon securities made and delivered before such 
assignment to good-faith creditors, taking the same 
in payment, or as security of the payment, of just and 
valid debts, without knowledge of such intention? It 
has always been held in this State that a creditor has 
a right to obtain payment or security in full for his 
claim against a failing debtor, even though the cred- 
itor may know that the debtor is insolvent. He may 
also be aware of the fact that the effect of the pay- 
ment or security to him will hinder and delay, or 
even defeat, other creditors in the collection of their 
just claims, and yet such knowledge will not avoid or 
impair his security taken for an honest preceding in- 
debtedness. Olmstead v. Mattison, 45 Mich. 617; 


Beurmann v. Van Buren, 44 id. 496; Loomis v. Smith, 
87 id. 595; Jordan v. White, 88 id. 253; State Bank v. 
Chapelle, 40 id. 447. It is not to be considered, in my 
opinion, that the assignment act was intended to pre- 
vent a diligent creditor from securiug his pay in full, 





or obtaining security for his debt from a failing 
debtor, or to disturb the uniform holdings of this 
court in that respect. ‘‘Are all the creditors who bave 
been honestly paid or arranged with to be prosecuted, 
and the amounts they received to be recovered back, 
although they had known nothing of the debtor’s in- 
solvency, or of his ultimate designs, and dealt with 
him honestly and fairly?” ‘‘ Did the statute intend 
that the debtor should have the power at any time af- 
terward toannul and make them all constructively 
fraudulent or void by the single act of carrying into 
effect a purpose contemplated before, but concealed 
from them, of making anassignment?” Garretson v. 
Brown, 26 N. J. Law, 439. Ithink not. Whateverthe 
rule may be as to one having knowledge both of the 
insolvency and intended assignment, which it is not 
necessary to determine here, certainly one innocent 
of any intended wrong on the part of the debtor has a 
legal right to secure his claim by pressing, or to ac- 
cept without the asking, payment or security of a just 
debt. Heineman v. Hart, 55 Mich. 76; Root v. Potter, 
26 N. W. Rep. 682; Garretson v. Brown, 26 N. J. Law, 
425; Nelson v. Gary, 19 N. W. Rep. 630. Mich. Sup. 
Ct., Oct. 7, 1886. Sweetser v. Camp. Opinion by 
Morse, J. 


ATTORNEY AND COUNSELLOR—CONTRACT—SETTLE- 
MENT OF CAUSE BY PARTIES—LIEN.—Where in an ac- 
tion for the recovery of real estate, the plaintiff and 
his attorneys entered into a contract by which the 
attorneys agreed to receive as their compensation 
a part of the property recovered in the action, and the 
plaintiff, pending the litigation, settled the case with 
defendants to his satisfaction—there being no attor- 
ney’s lien for fees—it was held that the attorneys 
could not intervene to continue the suit by virtue 
alone of their contract with their client. What the 
rights of counsel may be in the case it is not necessary 
here to discuss. It is only necessary to say that Lav- 
ender and defendants having settled their dispute, the 
case is at an end, and the litigation in that suit cannot 
be continued. It is true that plaintiff's attorneys had 
a contract with him, which, had the suit been carried 
to its ultimate result, might have been of an advanta- 
geous character to them, but they cannot litigate their 
rights in this action. Ifthe contract gave them any 
rights as against defendants, it must be enforced in 
the proper suit. They cannot prosecute the appeal in 
this action. No question of attorney’s lien arises. No 
effort was made to comply with the provisions of the 
statute concerning such lien. Whatever rights Lav- 
ender’s attorneys may have against the defendants, if 
any, arise solely upon their contract, and cannot be 
litigated in this proceeding. Neb. Sup. Ct., Oct. 6, 
1886. Lavender v. Atkins. Opinion by Reese, J. 

CARRIER—NEGLIGENCE—STREET RAILWAY—PASSEN- 
GEKS—ICE ON PLATFORM.— A., a passenger on a street 
railway car, was about to get off thecar. There were 
passengers on the platform, although there was plenty 
of roominside the car, and A. endeavored to catch 
hold of the dasher, but could not do so owing to the 
presence of the passengers on the platform. In 
alighting, her foot slipped on the ice formed 
on the step of the platform by a storm on 
the previous night, and she fell and was injured. The 
court entered a nonsuit. Held, to be error, and there 
was evidence of negligence on the part of the defend- 
ant sufficient to take the case to the jury. It may not 
be negligence per se to permit passengers to stand on 
the platform, yet it is frequently very annoying to all] 
persons getting in and out of the car, and to ladies 
especially offensive. If in this case the defendant per- 
mitted a passenger toremain standing on a platform 
in such a position as to deprive the plaintiff of that 
reasonable support which would have protected her 
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from injury, and did not furnish other suitable protec- 
tion, we think the jury is the proper tribunal to find 
whether the defendant was thereby guilty of negli- 
gence. If the ice on the step caused the plaintiff to fall, 
or contributed thereto, it is proper for the jury to con- 
sider whether under all the circumstances proved it 
was suffered to remain thereon for an unreasonable 
length of time. It may be impossible in the wiuter to 
prevent deposits on the step by falling snow, or from 
the feet of persons entering the car,and which in either 
case may resultin the formation of ice. The main 
question in regard to this is whether it remained there 
for such time, and in such form, as to establish the 
negligence of the defendant, and that this negligence 
contributed to the injury of the plaintiff. Penn. Sup. 
Ct., Oct. 14, 1886. Neslie v. Second & Third Sts. Pass. 
Ry. Co. Opinion by Mercur, C. J. 


CONSTITUTIONAL LAW—COMMERCE—STATUTE PRO- 
HIBITING CARRIERS FROM LIMITING LIABILITY.—A 
statute of Iowa prohibiting corporations engaged in 
transporting goods or passengers between different 
States from limiting their liability as common car- 
riers by contract is not a regulation of commerce 
among the States. It is contended that the State has 
no power to place a restriction of that character upon 
the carrier who contracts for the transportation of 
property from this State into another State or Terri- 
tory. The position is that the restriction, if applica- 
ble to a contract of this character, would be a regula- 
tion of commerce among the States, a subject, which 
under the Federal Constitution is within the exclu- 
sive jurisdiction of the Congress of the United States. 
In our opinion however this position cannot be main- 
tained. The provision isin no just or legal sense a 
regulation of commerce. It prescribes no regulation 
for the transportation of freight upon any of the chan- 
nels of communication. It leaves the parties free to 
make such contracts as they may choose to make with 
reference to the compensation which shall be paid for 
the services to be rendered. The carrier is left free to 
demand such compensation for the carriage of the 
property as is just, considering the responsibility he 
assumes when he receivesit. Heis forbidden to make 
any contract that would exempt him from any of the 
liabilities Which arise by implication from his under- 
taking to carry the property. But no burden is placed 
wpon the property which is the subject of the con- 
twact; norisany rule prescribed for his government 
respecting it. That it is within the power of the State 
to prescribe such a limitation upon a power to con- 
tract, we have nodoubt. The statute was enacted by 
the State in the exercise of the police power with 
which it is vested, and it is applicable to all contracts 
entered into within its jurisdiction. The question in- 
volved is not different in principle from that decided 
by the Supreme Court of the United States in what 
are known as the Granger cases. See Munn v. State, 
94 U.S. 113; Chicago, B. & Q. Ry. Co. v. Iowa, id. 155; 
Peik v. Chicago & N. W. Ry. Co., id. 164. Iowa Sup. 
Ut., Oct. 11, 1886. Aart v. Chicago& N. W. Ry. Co. 
Opinion by Reed, J. [See Railway Co. v. State, ante, 
406.—Ep.] 


CONTRACT—UNINTELLIGIBLE ORDER—EVIDENCE.— 
Action to recover the price of a ‘‘ counter rail.’’ The 
pluintiff put in evidence a postal card signed by the 
defendants, of which the substance is as follows: 
‘Please send us pice of counter screen like draft.”’ 
Upon this card was a draft of a counter screen, with 
measurements thereof. The court rightly ruled that 


this order was unmeaning and unintelligible, and that 
it could not be construed as an order for a piece of 
counter railing. It presents a caseof incurable uncer- 
tainty, and the court properly refused to submit it to 
the jury to determine whether the letters “pice” 





meant piece or price. These letters do not mean any 
thing, and neither the court nor the jury can construe 
them as meaning piece. There was no valid written 
order, and the question whether the defendants in- 
tended to order a piece of counter rail and either ex- 
pressly or by implication promised to pay for it was 
submitted to the jury with instructions, of which the 
plaintiff does not complain, and which were suffi- 
ciently favorable to it. Mass. Sup. Jud. Ct., Bige- 
low Wire Works v. Sonel. Opinion by Morton, J. 


EsTOPPEL—JUDGMENT—SPECIFIC PERFORMANCE OF 
CONTRACT—REFORMATION.—Where in an action for 
the specific performance of a contract for the sale of 
real estate, a judgment was rendered on the merits in 
favor of the defendant, held, that the judgment was a 
bar to another action to reform the contract, and to 
enforce it as reformed. We are unable to see however 
why the matter should not be held to be res adjudi- 
cata, and the plaintiff bound by his election. The new 
issue was merely incidental to the main cause of ac- 
tion. Winchell v. Coney, 27 Fed. Rep. 483, 484. The 
written contract was imperfect, but the plaintiff chose 
to resta suit upon it as it was, and the judgment in 
the case, until set aside, was mutually binding upon 
the parties to it, and final as respects the merits of 
plaintiff's claim, notwithstanding mistakes and omis- 
sions in the proceedings, or the failure on the part of 
either party to make a full presentation of his case by 
the proper allegations and proofs. Thompson v. Myr- 
ick, 24 Minn.11. It is manifest that the two actions 
could not proceed pari passu to trial and final judg- 
ment in the same court, and that the plaintiffin such 
case would be compelled to elect, and be bound by his 
election. Neither can they be so prosecuted success- 
ively. Washburn v. Insurance Co., 114 Mass. 175; 
Steinbach v. Insurance Co., 77 N. Y. 502; 8. C., 12 
Hun, 645. In such cases the plaintiff should take a dis- 
missal in the nature of anonsuit before final submis- 
sion on the merits. The former suit was dismissed in 
this instance by the court after the plaintiffs case was 
submitted; but it is not material that the judgment 
was in form of one dismissal if it was in fact deter- 
mined on the merits. Boom v. St. Paul F., etc., Co., 
33 Minn. 256. Minn. Sup. Ct., Oct. 6, 1886. Thomasv. 
Joslyn. Opinion by Vandenburgh, J. 


MORTGAGE—SALE BY MORTGAGOR TO MORTGAGEE— 
LIEN OF SUBSEQUENT JUDGMENT.—Where a mortgagor 
deeded the land mortgaged tothe mortgagee in con- 
sideration of the satisfaction of the mortgage debt,and 
a subsequent judgment creditor sought to enforce his 
lien against the land, held, that it was intended that 
the land should pass, free from incumbrances, in pay- 
ment of the mortgage debt, and that if the judgment 
is a subsisting lien upon the land, this condition fails, 
and the mortgage is unpaid, and the mortgagee may 
enforce it. Stimpson v. Pease, 53 Iowa, 572; Wicker- 
sham v. Reeves, 1 id. 413; Lyon v. McIlvaine, 24 id. 9. 
Counsel for defendant insists that upon the convey- 
ance of the property, the estate and interest under the 
mortgage merged in the fee-simple title under the 
deed executed by the mortgagor. The doctrine is well 
settled in this State that in such a case no merger will 
occur when the intention of the mortgagee is other- 
wise, and the merger is against his interest. Wicker- 
sham v. Reeves, 1 Iowa, 413; Lyon v. McIlvaine, 24 id- 
10; Stimpson v. Pease, 53 id. 572; Woodward v. Davis, 
53 id. 694; Wilhelmi v. Leonard, 13 id. 330; Vannice v. 
Bergen, 16 id. 555; Rankin v. Wilsey, 17 id. 463; Lin- 
scott v. Lamart, 46 id. 312. Inthe case last cited the 
conveyance to the mortgagee was by a deed of war- 
ranty executed by the mortgagor, and the notes se- 
cured by the mortgage were surrendered. Like facts 
are relied upon in this case. But it was held, that in 
the absence of an intention to merge the mortgage es- 
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tate in the fee-simple, it would not occur. Smith v. 
Swan. Iowa Sup. Ct., Oct. 5, 1886. Opinion by 
Beck, J. 


TRIAL—ERROR — MISSTATEMENTS BY COUNSEL.— 
Where it is alleged that an attorney in the argument 
of a cause on trial to a jury made misstatements of 
the evidence, and went outside of the record in his 
statements of the facts proved on the trial, the atten- 
tion of the court should be called to the language and 
conduct of the attorney by the proper objection, and 
a ruling bad thereon by the court. If the objection is 
overruled, and an exception taken, the question may 
be reviewed in the Supreme Court, upon the language, 
objection, ruling, and exception being made a part of 
the record by the proper bill of exception, but not 
otherwise. A question involving the principle now 
under examination was for the first time, so far as my 
information extends, presented to this court in the 
case of Cropsey v. Averill, 8 Neb. 151. The opinion of 
the court was unanimously concurredin. I quote the 
eighth clause of the syllabus: ‘‘(8) One ground of 
error assigned was the misconduct of the opposing 
counsel, in their argument to the jury, prejudicial to 
the plaintiffin error. But it was not shown by the 
record they were called to order, nor that the court 
was requested to confine them within the bounds of 
legitimate discussion. Held, that while the offense 
complained of, if properly presented, would be good 
ground fora reversal ofthe judgment, still as the 
record does not show any ruling by the court below 
respecting it, there is no question for this court to re- 
view.”” The above case has been adhered to by this 
court without exception. See Chicago, St. P., M. & 
O. Ry. Co. v. Lundstrom, 16 Neb. 254; Bradshaw v. 
State, 17 id. 147; McLain v. State, 18 id. 154. The case 
of Cleveland Paper Co. v. Banks, 15 Neb. 20, consti- 
tutes no break in the above line of decisions. <A care- 
ful examination of that case will show that the judg- 
ment was reversed and a new trial awarded for mis- 
conduct of the prevailing party, and that this miscon- 
duct consisted in the persistent effort, by one of the 
attorneys of the defendant in error, in the course of 
the trial in the court below, to prove and get before 
the jury the alleged fact that one Smith, the secre- 
tary of the company of which defendant in error was 
president, had embezzled the funds of the said com- 
pany. It is true, the opinion recites the fact, that in 
the course of the argument of the cause to the jury, 
one of the counsel for defendant in error used the fol- 
lowing language, which was quite outside of the case: 
“The history of Smith you know; they told you di- 
rectly after these goods were shipped Smith went 
away with property that was not his own.’’ But it 
also appears that ‘the plaintiff's attorneys objected to 
the use of this language, and the court restrained the 
attorney from making such statements. Certainly 
this could not have been beld error.”” Asan individ- 
ual member of the court, I doubt that any application, 
motion, or proceeding made, or sought to be made by 
counsel in open court, under the eye and within ear- 
shot of the presiding judge and opposing counsel, can 
be held to be misconduct of the prevailing party, 
within the meaning of the statute. But certainly ina 
case like the oneat bar, where the alleged misconduct 
consisted in an irrelevant statement by counsel, for 
which he was not even called to order by opposing 
counsel, nor the attention of the court called to it, ex. 
cept for the purpose of getting the language used into 
a bill of exceptions, no error can be predicated upon 
it. Neb. Sup. Ct., Sept. 29, 1886. Ballis v. Drake. 
Opinion by Cobb, J. 

WATER AND WATER-COURSE—BOOM — OBSTRUCTION 
OF NAVIGATION.—A riparian owner may not construct 
a@ boom so as to interfere with any one’s right of nav- 





igation, or obstruct in any way the navigation of the 
river. It is clear that the plaintiff's dock isan im- 
provement, and in the general interest of navigation, 
and a public as wellas a private benefit. It is equally 
clear that the defendant’s boom is strictly a private 
venture and enterprise, for his use and benefit alone, 
in which the public has no interest; and it not only 
does not facilitate, but it obstructs the free navigation 
of the lake. Itis uncommon to place booms along or 
near the shores of lakes, and it is probably never done 
except for such private use for the storage and safe- 
keeping of logs. Along rivers they facilitate the run- 
ning and sorting of logs, and in that way aid naviga- 
tion. Docks, wharves, and public landings are essen- 
tial to navigation, and highly favored in the law. The 
defendant, as a riparian proprietor, may have had the 
right to construct this boom for his own benefit, if it 
had not interfered in such way with the free and un- 
obstructed navigation of the waters of the lake. When 
it does so interfere with the private and public 
navigation then it becomes a private and public nuis- 
ance to be abated, and those who place them or main- 
tain them there are liable in damages for any special 
injury. In view of the well-settled law of this State, 
the defendant is guilty of a gross infringement of the 
plaintiff's right to the full use of his dock in connec- 
tion with the navigation of the lake. The cases in this 
State involving the right to construct booms are those 
of booms upon navigable rivers, which in many re- 
spects are in aid of navigation, but all of them invari- 
ably lay down the doctrine that even such booms 
must not obstruct or interfere with the general nav- 
igability of the river. The causes in this State, cited 
by the learned counsel of the appellant himself, all 
hold the same doctrine, as in Stevens’ Point Boom 
Co. v. Rielly, 44 Wis. 295; that the boom must not in- 
terfere with any one’s right of navigation, or obstruct 
inany way the navigation of the river. In all the 
cases the paramount right of general navigation is 
fully recognized. Diedrich v. Railway Co., 42 Wis. 
248. In Stevens’ Point Boom Co. v. Reilly, 46 Wis. 
237, in this court the second time, Chief Justice Ryan 
said: ‘The private right of the riparian owner, as 
declared in Diedrich v. Railway Co., quoted in the 
opinion on the former appeal, is subordinate to the 
public use of a navigable river, and is always exercised 
at peril of obstructing navigation. This subjection of 
the private right to the public use may sometimes im- 
pair the private right, or defeat it altogether. But the 
public right must always prevail over the private ex- 
ercise of the private right.’’ This principle, often re- 
peated, was recognized early in this State, in Walker 
v. Shepardson, 2 Wis. 384, in which the driving of piles 
in a navigable river, obstructing public navigation and 
causing a private special injury to the plaintiff's right 
of navigation was held to be indictable as a public 
nuisance, and actionable by the party injured. But 
the question is too plain and too well settled in this 
State to require further citation of authority, except 
Harrington v. Edwards, 17 Wis. 604, which in princi- 
ple, is closely in point. It is there held that raftsmen 
on navigable streams have no right to moor their rafts 
in such a manner as to deprive Wharf-owners of access 
to their wharves. This is the precise principle in this 
case. The plaintiff's dock is in the interest of naviga- 
tion, the same as a wharf, and serves the same pur- 
pose, and cutting off access to it on one side was 
equally a wrong. Wis. Sup. Ct., Sept. 21, 1886. Union 
Mill Co. v. Shores. Opinion by Orton, J. 


WAYS — OBSTRUCTION — BUILDING OVER ALLEY.— 
The owner of the fee in the land, over which is a right 
of way, may erect a building over said way, if in so 
doing he does not interfere with the right of way. 
What is included in theordinary grant of a right of 
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way commonly called an ‘“alley-way?’’ The com- 
plainant relies on Kana v. Bolton, 36N. J. Eq. 21. So 
far as the right to an easement entered into the con- 
troversy in that case, it was not decided that building 
over or across it, six feet above the ground, was or was 
not an obstruction. Norcan I find any case which 
supports the claim of the complainant; but so far as 
the question has been considered by the courts, the 
cases are against the complainant. In Massachusetts 
the owner of an adjoining tenement, who had the fee 
in the soilover which was a way, built over the way 
at an elevation of eleven feet. The court (Gerrish v. 
Shattuck, 132 Mass. 235) held that it was lawful for 
him to doso. Seealso Atkins v. Bordman, 2 Metc. 
457. In the case before me it appears that in describ- 
ing the property, the way is referred to, and that fol- 
lowing the description, are these words: ‘‘ Together 
withthe appurtenances, and also the free and joint 
use of said five feet three and a half inch wide joint 
alley, ‘for ingress and egress forever.’’ There is noth- 
ing to show any special use intended. The usual and 
ordinary rights conferred upon a grantee can only be 
taken into an account in such case. What are those 
rights? Only the right of ingress and egress upon the 
surface of the soil, not beneath fhe surface, not above 


the surface at such elevation as he may elect. He 
could not construct an underground way, nor 
a drain, nor other openings. He could not 


construct an elevated way in order to reach 
his lot or dwelling, or any part thereof. His rights 
are confined to and upon the surface of the soil. Not 
so limited are the rights of the owner of the fee. He 
has only conveycd the right to the use of the surface. 
All other rights of ownership not inconsistent there- 
with he retains and may exercise. If he does not in- 
terfere with the right of way, he may use the subsoil, 
or go beneath the surface for any purpose; and so un- 
doubtedly he may appropriate the space above the sur- 
face. Below the surface he has imposed no barrier; 
and above, none, except tho right of way; and with 
this exception all other rights are as perfect as they 
can be. Does the erection of a structure over said 
way, at an elevation of nine or ten feet, interfere with 
or obstruct the right of the complainant to ingress and 
egress? [think not. There is nothing in the case to 
show that when he purchased his lot he intended to 
engage in any thing that would suffer by the proposed 
erection; nor that since he has undertaken any thing 
which cannot so well be done. So that I can find noth- 
ing in the present situation, norin any of the attend- 
ing circumstances at or since the grant, which calls 
for the interference of this court. N. J. Chan. Ct.,Oct. 
9, 1886. Sutton v. Groll. Opinion by Bird, V. C. 


——__q—___—_—_. 
CORRESPONDENCE. 


APPEAL FROM ORDERS ON DEMURRERS. 
Editor of the Albany Law Journal: 

Can you inform one of your oldest subscribers 
whether an appeal will lie to the General Torm from 
an order sustaining or overruling a demurrer to a cow- 
plaint, where leave is given to amend? The decisions, 
so far as I am aware, seriously conflict. 

The First Department, in March, 1884, held that an 
appeal does not lie in such a case; that the remedy is 
by appeal from the final judgment. 82 Hun, 194. 

The Third Department, in January, 1884, held other- 


wise. 31 Hun, 532. 
DousBT. 





NOTES. 


—_—— 


As a boy, I have often heard Lord Abinger carry all 
before him by the exquisite skill and tact which he dis- 


played in winning the hearts of juries. It was his 
custom when Henry Brougham or David Dundas, or 
some other eloquent or “ hyfalutin ” pleader sat down 
amidst a hum of applause, to appeal to the jury as a 
plain matter-of-fact man, who merely wished to take 
a common-sense view of the matter before them. 
‘Gentlemen of the jury,” he would commence, after 
lodging his by no means inconsiderable paunch com- 
fortably upon the edge of the table, “I am quite sure 
that like all the rest of us, you will have been overpow- 
ered and fascinated by the eloquence of the speech to 
which we have just listened with such delight.’’ Aftera 
few more words of judicious praise, sometimes inter- 
mixed with shafts of dexterously-administered criti- 
cism, Sir James Scarlett would continue: “Let me now 
endeavor in my prosaic way to draw you down from the 
empyrean to which you have been lifted by my learned 
brother.”’ Bit by bit the arguments of the predeces- 
sors were ruthlessly stripped of verbiage, and their 
worthlessness was exposed in its unadorned naked- 
ness. Before Sir James had spoken half an hour every 
man on the jury regarded him as a personal friend. 
As he looked them in the face and exchanged glances 
with them, he seemed to read their thoughts as though 
he was reading an open book. In quickness of appre- 
hension, knowledge of human nature, subflety of rea- 
soning concealed under the plainest and least ambi- 
tious language, admirable skill in marshalling his facts 
and power of communicating to the jury his own pro- 
found conviction that he was in the right and entitled 
to their verdict, I have never seen his equal at the bar 
within the last sixty years, during which I have heard 
every famous advocate that ever lifted up his voice in 
an English court of justice. There are some few points 
in his long forensic career of which it may not be out 
of place to remind some of his successors. In the first 
place Scarlett trusted to cross-examination in a higher 
degree than arfy other’barrister in my experience, and 
was never afraid of wearying the court by the length 
at which he conducted it, although Lord Ellenborough 
once spitefully said that ‘‘Scarlett’s cross-examina- 
tion gave him the best idea of eternity.’’ Neverthe- 
less it was liked, and even enjoyed by juries; and 
his skill in eliciting the facts which he wanted to get 
at was unmatched. This he did by never bullying or 
browbeating witnesses, however hostile or refractory 
they might be. Inthe end he rarely failed to make 
them his friends, and he won them, as he won the 
jurymen, by apparent sincerity and good-nature. In 
short, his recipe for success at the bar—as he often 
told my father, who gave him scores upon scores of 
briefs—was ‘‘ bonhomie and close study of human na- 
ture as indicated by the countenance.’’ As a member 
of Parliament. and again as a judge, Lord Abinger was 
more or less afailure. Lord Macaulay indeed speaks of 
him as ‘one of the greatest bores he ever heard in the 
House of Commons.’’ As he advanced in years he be- 
came of so prodigious a bulk that his activity and en- 
ergy surprised all beholders. When in tho country, 
he lived at Abinger, near Dorking, where he spent a 
vast sum of money in bricks and mortar. Chancing 
to find myself at Dorking last summer, I went over to 
have a look at the well-remembered house in which 
Lord Abinger lived. I found that it had disappeared, 
and that in its place Sir Thomas Farrar, of the Board 
of Trade, having bought the old house and property 
from the present Lord Abinger, had erected a brick 
mansion, which is, I doubt not. much more commo- 
dious than its predecessur. Yet I regretted the dis- 
appearance of the latter, for it reminded me of the 
days when Sir James Scarlett used to set off on horse- 
back from Abinger at half-past six in the morning, 
and ride to London—distant nearly thirty miles— 
changing horses at Epsom. At that time he walked 
about seventeen stone, and when be appeared in court 
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at ten A. M. no one would have thought he had ridden 
thirty miles that morning. Some fifteen years since I 
chanced one day to meet the late Baron Martin in the 
strand near Temple Bar. Addressing me by name, 
Sir Samuel remarked: ‘“‘It would do you good to go 
into the House of Lords and hear/Benjamin plead. He 
is the greatest advocate we have had since Scarlett.” 
Now it is worthy of remark that Scarlett and Benja- 
min were both born in the West Indies.—A Retired 
Solicitor in Daily Telegraph. 


Among the legal curiosities to be seen in the room 
of the State Bar Association at the Capitol is the orig- 
inal roll of the solicitors of the old Court of Chancery, 
of which Chancellor Walworth was the last custodian. 
It is an interesting old document, bearing the names 
of many of the great jurists and statesmen of the 
State and the Republic. Mr. Proctor, whose extensive 
acquaintance with the legal history of the State en- 
ables him to relate many interesting events connected 
with it, gave a Journal tourist the following incident 
connected with the old roll: ‘It was one of the rules 
of the Court of Chancery concerning the admission of 
its solicitors that they should be examined by one of 
the vice-chancellors. If successful, the register certi- 
fied the fact to the chancellor, before whom the can- 
didate appeared, took the solicitor’s oath, signed the 
roll, and was ready to hang out his shingle as a ‘Solic- 
itorin Chancery.’ Beforea man could be a candidate 
for such admission he must have been an attorney of 
the Supreme Court. In August, 1845, a young lawyer 
just admitted as an attorney, desiring admission to 
the Court of Chancery, came to Albany, and was ex- 
amined by our distinguished fellow-citizen, the Hon. 
Amasa J. Parker, then one of the Circuit judges of 
State, and one of the vice-chancellors. The candidate 
was successful. Thelate George M. Davidson, then 
the register in chancery, gave him the usual certifi- 
cate, and he proceeded to Saratoga to take the oath 
and sign the roll. Arriving there, he found the chan- 
cellor engaged in hearing an appeal from a decision of 
one of the vice-chancellors. Daniel S. Dickinson, of 
Binghamton, N. Y., then a senator in Congress, and 
Ogden Hoffman, the great New York city advocate, 
were pitted against each other. Hoffman was in the 
midst of his argument when the young lawyer entered 
the court-room. When the argument ended, and just 
as Dickinson arose to begin his address, the young 
candidate for equity honors being in great haste to re- 
turn home, approached the senator in great haste,say- 
ing: ‘ Will you be kind enough, sir, to suspend your 
argument long enough for me to take the solicitor’s 
oath?’ ‘Young man,’ said the chancellor, severely, 
‘you should not interrupt counsel; there will be time 
enough for you to take the oath when Mr. Dickinson 
has concluded his argument. Go on, Mr. Dickinson.’ 
‘Oh, no, your honor, the request of this young man is 
exceedingly important. The State of New York is 
very much in need of one more solicitor. Indeed, 
your honor, it cannot do without another any longer, 
and I am very happy to suspend my argument for the 
purpose of giving our great State the much-needed so- 
licitor. So, my young friend, as you appear to be the 
proper person for that high distinction, I will cheer. 
fully suspend for you.’ The chancellor administered 
the oath, the roll was signed, and the State was pro- 
vided with another ‘much-needed solicitor in chan- 
cery.’ ‘Who knows but that young man will in a few 
years become your opponent in a great case, and beat 
you in it, Dickinson? He ought to do so, for you 
made him the object of one of your sharp witticisms 
without cause,’ said Hoffman. The young solicitor 
did become Dickinson’s successful opponent in several 
great cases. His name is on that roll, and some other 
time when you call I will give you the history of this 








much-needed solicitor, which will be found exceed- 
ingly interesting.—Albany Evening Journal. 


An Indiana justice of the peace, who had twenty- 
seven Of his twenty-eight decisions reversed by the 
higher court, has resigned in disgust and opened a 
meat market. He says that the professional courtesy 
which used to be a distinguished feature of the bench 
and bar has entirely petered out, and that a justice of 
the peace of to-day is of no account. 





She was posted in law, und she would have no more 
nonsense, according to the New York Independent: 
“T am alawyer’s daughter, you know, George, dear,” 
she said, after George had proposed and been accepted, 
“and you wouldn’t think it strange if I were to ask 
you to sign alittle paper to the effect that we are en- 
gaged, would you?”’ George was too happy to think 
any thing strange just then, and he signed the paper 
with a trembling hand and a bursting heart. Then 
she laid her ear against his middle vest button, and 
they were very, very happy. “Tell me, darling,’ 
George said, after a long, delicious silence, ‘‘ why did 
you want me to sign that paper? Do you not repose 
implicit confidence in my love for you?” “Ah, yes,” 
she sighed, withan infinite content, ‘“‘indeed I do; 
but, George, dear, I have been fooled so many times.” 


Jessel had a difficulty with that Shibboleth of polite 
English, the letter h. He did not always drop it, but 
he did sometimes, and he was conscious of his failing. 
He was however too careless of small mattcrs to make 
any affectation about it. He appeared to drop the h 
or sound it just as at the moment he seemed inclined. 
An old story arises out of this habit of his. When at 
the bar, he was cross-examining a French witness, 
through an interpretor, in a patent case, in regard toa 
certain chemical compound, of 2 poisonous character. 
“Tf you ’eatit?” asked Jessel. ‘Si vous le mangez,’’ 
echoed the interpreter. ‘* Mangez!” said the witness, 
lifting up his handsin horror, “ )lais, ce n’est pas pour 
manger.”’ It was some time before Jessel could get on 
sufficiently good terms with thc evasive letter to in- 
duce the interpreter to ask what would happen: ‘Si 
vous l’echauffez?’’—A Generation of Judges. 


Although no longer in office, Karslake was habitu- 
ally consulted by Cairns in regard to men at the bar 
who applied to him for appointments, and whom Kars- 
lake was likely to know. Cairns’ sccretary arrived at 
Karslake’s chambers one afternoon when he wag sur- 
rounded by his friends and in the middle of a tale. 
“The chancellor wants to know what you think of 
Bateson, of the Western Circuit,’ asked the secretary. 
** Bateson,’’ said Karslake; ‘* why he was the cleverest 
man I everknew. I'll tell you why presently, but let 
me finish this story first.’ He finished the story, and 
then turning in the direction of his new visitor, said: 
“Now, Graham, I will tell you why I think Bateson 
the cleverest man I ever knew.” But the secretary 
was gone. “ Well,’’ said Karslake, ‘‘I will tell you 
fellows the reason, because it is rather a good story- 
The fact is that Bateson was the only man who ever 
robbed me of a fee.’ That is why I call him the cley- 
erest man I ever knew.’’ Thereupon he proceeded to 
relate how Bateson had been an attorney on his cir- 
cuit, how he had owed Karslake fees, and how by some 
ingenious shift he had avoided paying them. Mean- 
while the chancellor’s secretary, who was a busy man 
and could not wait to hear. stories, posted off to the 
chancellor and reported that it was all right about 
Bateson. Karslake had said that he was the clevcrest 
man he ever knew. So the lucky Bateson was made a 
County Court judge, and to this day does not know 
that he owes his place to the neglect of a Chancery 
secretary to wait for the end of a story.—A Genera- 
tion of Judges. 
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CURRENT TOPICS. 

HE last number of Puck contained a full-page 
cartoon entitled ‘‘The Will Breakers,” repre- 
senting a moribund old gentleman sitting at a table 
with a highly respectable and virtuous-appearing 
lawyer in the act of drawing his will, who has gone 
as far as ‘‘in the name of God, amen! I give, de- 
vise, bequeath” etc., when they are rudely inter- 
rupted by a flock of harpy-will breakers, perched 
upon the window sill and croaking, ‘‘ha, ha, ha!” 
All of which is according to the popular notion of 
the morals of people who try to assert and vindi- 
cate their legal rights against an illegal disposition 
of property. Unlike most men a few months dead, 
Mr. Tilden is having a vivid remembrance on ac- 
count of his will, and probably no will ever excited 
more attention and interest in this country. If Mr. 
Tilden drew his own will, it is highly probable that 
it will meet the fate of most of such documents 
where the man is his own lawyer. Our opinions 
are somewhat divided on the subject in question. 
We have no sympathy on ‘the one hand with those 
who think that a rich man ought to be compelled 
to leave his property to relatives not his children, 
nor on the other with those who look on a will as a 
sacred thing, not to be disputed, and on those who 
dispute it as infidels and sacrilegious. If a rich 
man prefers to leave his estate to large incorporated 
charities rather than to verify the adage that ‘‘ char- 
ity begins at home ”— especially when the ‘‘ home” 
is several squares distant — we do not know why he 
should not. There is a great deal of sentimental 
nonsense about the claims of distant relatives, 
whose affection is usually born of and measured by 
the testator’s means, and who, if he were poor, 
would probably be quite willing to let the public 
support him. A testator is ordinarily under no 
more obligation to nephews and cousins and the like 
than he is to the heathen, and the insane, and the 
destitute, and drunkards, and little children pining 
for fresh air. At the same time, if a testator is too 
wise or too penurious to employ a lawyer, or if he 
employs one who makes a mistake there is certainly 
no legal reason, and we are not sure that there is 
any moral reason, why his relatives should not get 
the estate if they can, provided always that they 
are made to pay their own costs if they do not suc- 
ceed. Perhaps it would be a good plan to make 
them also pay the costs of the other party. But 
certainly their own. Then again we think there 
are entirely too many artificial and arbitrary legal 
doctrines on the subject of wills. A will is noth- 


ing but a man’s will— his wish. Where courts can 
see what he means, they should really do what they 
are always pretending to do, and not always doing 
—carry out his intention without regard to techni- 
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calities. As it now stands, we may say, with a 
grain of allowance, that as no two wills are alike, 
so no two courts will think in the same way about 
the same will, and even one court will never think 
the same way twice about similar wills. That is 
the reason why the law of wills is written in three 
big volumes, and why different annotators cite 
many cases peculiar to their own edition, and 
why sometimes they cite the same case to contrary 
doctrines. A learned court in Pennsylvania re- 
cently held that a lease was a deed on account 
of the order of certain phraseology, and so the or- 
der of phraseology frequently defeats a testator’s 
clear intention. As to trusts, while we acknowl- 
edge that a trust may be so loosely expressed, or 
confer so much discretion as to be illegal under our 
technical rules, yet if a testator clearly intends to 
confer an unlimited and absolute discretion we see no 
reason why he should not be allowed to do it, pro- 
vided always that the object of the trust is lawful. 
While he is alive he may give lands and money in 
trust for the trustee to devote to the benefit of 
others in any way he chooses, and so long as the 
donor continues to live this is all right; but why 
should the mere fact that he dies work any change 
in his rights and powers? If Mr. Tilden did not 
want to leave his money absolutely to his relatives, 
and wanted to leave it to charity, and was not ex- 
actly sure what charities he would prefer, we see 
no reason— although we see some law— why he 
might not leave his estate to some one to choose for 
him. Especially so, when he gives a life use of a 
handsome fortune to each of his relatives. We 
have not for along time seen a decision on testa- 
mentary trusts which we have so much admired as 
that one in Connecticut, which upheld a trust for 
‘* poor, deserving, democratic widows,” and that 
too in spite of the fact that our own widow, al- 
though certain to be poor and deserving, would 
not be democratic. 





Mr. Roscoe Conkling has been vindicating those 
who bet on horse-races, The character of a wit- 
ness was impugned on the ground that he was ac- 
customed to bet on horse-races, and Mr. Conkling 
was constrained to contend that this, if not an al- 
together admirable trait in human nature, was at 
least a venial sin, and even an indication of a good 
disposition. Mr. Conkling cited Fox as an exam- 
ple of a notorious gambler, who was ‘‘the best 
loved man in Britain.” But we suspect that even 
in Fox’s day, when almost everybody gambled, he 
was loved in spite of rather than on account of his 
gambling. Even the sainted Washington gambled, 
but we have never seen the habit cited as one of his 
virtues. Not that we regard horse-races as im- 
moral, or betting on them as a deadly sin. We 
have attended such festivities ourselves, Parliament 
adjourns for the Derby, General Grant loved fast 
horses, so did our beloved friend, Judge Folger, 
and ex-Judge Tracey owns ‘‘trotters,” and we 
should not wonder if our friends, the equestrian 
judges of the Court of Appeals, speeded their cobs 
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on the sly on their mid-summer rides to Saratoga. 
But the idea for which we are struggling, and 
which we wish to emphasize, is this: that it is bet- 
ter to go to a horse-race and not bet than to go and 
bet. It shows a certain amount of self-restraint. 
Also of wisdom, for the Psalmist says ‘‘ a horse is a 
vain thing,” and he might well have added, and an 
uncertain thing. Then the law has a prejudice 
against betting, and gaming, and lotteries, and such 
like. Even Lord Thurlow, who swore like a pirate, 
lived with a mistress, and acknowledged a family 
of grown up bastards, savagely rebuked Pepper 
Arden for offering in court to lay his antagonist a 
bottle of wine that a witness had lied about her 
age. Certainly a witness is not to be magnified for 
betting, when the law would esteem his note given 
for a bet as void. But misery makes a man ac- 
quainted with strange bed-fellows, and so advocacy 
sometimes drives a lawyer into cramped corners, and 
when Mr. Conkling was driven into this one he struck 
out manfully, if not like a preacher of morals. Mr. 
Conkling, however, seems to have an ally in a re- 
cent book-reviewer in the London Law Journal, who 
says: ‘‘Asarule, people who bet and game act to- 
ward each other with far more honesty than they do 
in ordinary business transactions in life. To bea 
defaulter in bets, or to have been found endeavor- 
ing by any means to avoid a debt of honor incurred 
in gaming, inflicts on a man a far worse stigma than 
to be a bankrupt or up to the eyes in debt,” 


Inasmuch as the question is of great importance, 
and as the authority of the Munn and Peik cases 
seems to be impugned by the prevailing opinion, we 
make no apology for giving nearly in full the dis- 
senting opinion of Mr. Justice Bradley, in Railroad 
Company v. State of Illinois, in which the chief 
justice and Mr. Justice Gray concurred. 


We once reported the case of Miss Robinson, who 
was denied admission to the bar of Massachusetts 
on the ground that she was nota man. Now Miss 
Robinson has been admitted through legislative ac- 
tion, and she seeks to pay her debt to the law and 
to the profession by writing a book. It is not ad- 
dressed to the profession, but to the public, as may 
be inferred from the title, ‘‘ Law made Easy.” But 
whether so intended or not, it will probably have 
the effect of all such books, of benefiting the pro- 
fession by getting the people into litigation, nolens 


volens. We hope our esteemed sister-in-law will. 


send us a copy, and if she should, we will give her 
an honest review, and will pay her the compliment 
of not showing her any leniency on account of her 
sex. We really would like to learn how law is to 
be made easy. Perhaps Portia can tell us. 
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NOTES OF CASES. 








[ is held, In re Baldwin, California Supreme 
Court, Sept. 23, 1886, that an expensive thresh- 








ing outfit, owned by the judgment debtor and two 
or more other farmers in common, and used by 
them to a limited extent on their own lands, but 
principally used in doing work for others for hire, 
is not exempt from execution as a ‘‘ farming uten- 
sil or implement of husbandry.” The court said: 
‘In our opinion, the Legislature meant by the 
words ‘the farming utensils or implements of hus- 
bandry of the judgment debtor,’ such utensils or 
implements as are needed and used by the farmer 
in conducting his own farming operations, and it 
was not intended that all farming machinery which 
a farmer may own should be exempt, because while 
he uses it chiefly by renting it out, or in doing 
work on others’ farms for hire, he still uses it, to a 
small extent, on his own land. To hold otherwise 
would enable the farmer who cultivates forty acres 
to invest a large amount of money in expensive im- 
plements, and to hoid them free and clear of his 
creditors, though they were used but for a day on 
his own land, and for all the balance of the year 
were rented or hired out to others. A reasonable 
construction should be given to the statute, and 
not one which would pervert its benevolent design, 
and enable gross frauds to be perpetrated under 
color of law. In support of their ciaim that the 
property should have been set aside, counsel for ap- 
pellant cite McCue v. Tunstead, 65 Cal. 506. In 
that case the plaintiff owned and cultivated in 
grain, etc., afarm of 150 acres. He also owned a 
stallion, which he used as a work-horse on the farm, 
and in serving mares which were brought to the 
farm and agisted thereon. In summing up the 
case this court said: ‘On the question of the value 
and gender of the horses used in husbandry the 
Code is silent. It is restrictive as to the number 
and use only. If the plaintiff is engaged in hus- 
bandry he is entitled to the exemption of two 
horses, if the same be used by him in such hus- 
bandry, the value and gender of which are immate- 
rial. The findings of the court, in our opinion, es- 
tablish two propositions. (1) That plaintiff is a 
farmer; and (2) that the horse which he claims as 
exempt was one of two which he used on his farm 
in the cultivation and tillage thereof.’ It was ac- 
cordingly held that the horse was exempt, and the 
judgment of the court below holding otherwise 
was reversed. We do not think that case a con- 
trolling authority in this case. The result reached 
might have been different if it had appeared that 
the stallion, though sometimes used to do work on 
the farm, had been principally used to stand for 
mares in other places.” 


In Commonwealth v.. Lynes, Massachusetts Su- 
preme Judicial Court, Oct. 23, 1886, the court said: 
‘‘The witness was thirteen years old, and when 
called to be sworn the defendant objected to the 
administration of the oath to her upon the ground 
that she was ignorant of its nature and obligation. 
The presiding judge asked her some questions, 
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when the district attorney withdrew her, and she 
was not called until the next day, when she was 
offered as a witness, and upon examination found 
competent. It appeared that since the last ad- 
journment of the court she had been instructed 
by a Christian minister. The defendant objected 
to her being sworn, because, as he contended, the 
knowledge of the nature and obligation of an 
oath must exist independently of the exigencies of 
the trial, and that it cannot be supplied for that 
purpose by special instruction. The practice has 
been various upon this question, In Lex v. Wil- 
liams, 7 Car. & P. 320, it was held that before a 
child is examined as a witness the judge must be 
satisfied that the child feels the binding obligation 
of an oath from a general course of religious educa- 
tion; and the effect of the oath on the conscience 
of the child should arise from religious feelings of 
a@ permanent nature, and not from instruction re- 
cently communicated for the purpose of a trial. In 
the course of the trial the counsel for the king states 
that it was every day’s practice to put off a trial in 
order that a witness may be instructed as to the na- 
ture of an oath. Citing Rex v. Wade, 1 Moody Cr. 
Cas. 86. The oath however was refused the wit- 
ness. This case has been criticised, and has not 
generally been followed. In Rew v. Nicholas, 2 Car. 
& K. 246, Pollock, C. B., refused to put off the trial 
in order that a child of six years of age might receive 
instruction, but said ‘that there may be cases where 
the intellect of the child is much more ripened, as in 
the cases of children of nine, ten or twelve years old, 
for example, where their education has been so ut- 
terly neglected that they are wholly ignorant on relig- 
ious subjects. In those cases a postponement of the 
trial may be very proper, but where the infirmity 
arises from no neglect, but from the child being too 
young to have been taught,’ and that the judge 
should act in each case according to his discretion. 
In the English practice it is usual for the judge to 
examine an infant as to his competency before go- 
ing before the grand jury, or before proceeding to 
trial, and if found incompetent for want of proper 
instruction, in his discretion, to put off the trial in 
order that the party may in the meantime receive 
such instruction as may qualify him to take an oath, 
Russ. Crim. Ev. 114; 2 Russ. Crim. Ev. 590; 1 
Starkie Ev. (2d ed.) 94; Rex v. White, 1 Leach, 430; 
2 Bac. Abr. 577; Rex v. Milton, 1 Car. & K. 61; 
Rex v. Baylis, 4 Cox, C. C. 8. The same practice is 
laid down in Greenl. Ev. (14th ed.), § 366, and 
cases cited. It is left discretionary with the court, 
where a principal witness offered is not sufficiently 
instructed in the nature of an oath, to put off the 
trial that this may be done. * * * The defend- 
ant in his bill of exceptions has given us no infor- 
mation as to the moral condition of the witness be- 
fore she was called to testify, nor whether she had 
been instructed in religious knowledge to any ex- 
tent. We are not informed what her intellect was, 
nor how far it was ripened. All these considera- 
tions were before the judge, who examined the wit- 





ness before and after her instruction. If it had ap- 
peared to the presiding judge that the witness did 
not sufficiently understand the nature and obliga- 
tion of an oath, we think that it was within his 
discretion to permit the child to be properly in- 
structed, provided she was of sufficient age and in- 
tellect to receive instruction. But the real ques- 
tion arose at the time when she was called upon to 
take the oath. The judge must then have been sat- 
isfied that the witness at that time understood the 
nature of an oath, and the solemn responsibility 
which then rested upon her of speaking the truth. 
She was to say whether she understood the sanc- 
tion of an oath, so that she could be a witness, and 
the jury were to determine whether they believed 
her evidence. Regina v. Hill, 3 Cox Crim. Cas. 259; 
Kendall v. May, i0 Allen, 64. The question of 
competency depending upon the facts in evidence 
was to be decided by the court. Where therefore 
the judge had examined the witness, found her 
competent to be sworn, and she was permitted to 
testify, we think that the defendant could not ob- 
ject upon the ground that she had been instructed 
by a Christian minister since the last adjournment 
of the court.” 


In Lake Shore & M. 8. Ry Co. v. Spangler, Ohio 
Supreme Court, October 19, 1886, it was held that 
it is not competent for a railroad company to stipu- 
late with its employees at the time, and as part of 
their contract of employment, that liability for in- 
juries caused to them by the carelessness of other 
employees, shall not attach to it. The court said: 
“Ts it competent for a railway company to stipu- 
late with its brakemen, at the time and as part of 
their contract of employment, that the company 
shall not be liable for the negligent acts of its con- 
ductors? Western, etc., R. Co. v. Bishop, 50 Ga. 
465, is cited, with other decisions of the same court 
affirming and following it, in support of the affirm- 
ation of this proposition. In that case it was held 
that such a contract, so far as it does not waive any 
neglect of the company, or its principal officers, is 
a legal contract, and binding upon the employee. 
But McCoy, J., speaking for the court, says: ‘We 
do not say that the employer and employee may 
make any contract—we simply insist that they 
stand on the same footing as other people. No 
man may contract contrary to law, or contrary to 
public policy or good morals, and this is just as true 
of merchants, lawyers and doctors —of buyers and 
sellers, and bailors and bailees—as of employers 
and employees.’ This invites us to inquire whether 
and to what extent the contract we are dealing 
with is effected by consideration of public policy. 
It is maintained on behalf of the company that ‘a 
tule absolving the company from liability to the 
brakemen for negligence of the conductor may op- 
erate to constitute the brakeman a sort of police; 
may induce them to be more watchful, and report 
to their superiors the delinquencies of the conduc- 
tor; and if they are unwilling to do this, they, and 
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not the company, should suffer the consequences. 
A rule of this kind is calculated also to better pro- 
tect the public against injuries to merchandise in 
course of transportation by promoting greater dili- 
gence and watchfulness on the part of the brake- 
men employed upon the trains.’ Also that ‘a stip- 
ulation which would place additional responsibility 
upon the employee, and require, for his own pro- 
tection, a close observance of the rules of the com- 
pany, and a strict watch upon the conduct of his 
immediate "superior would tend to promote the 
safety of passengers and merchandise in transit.’ 
If this view is tenable, it follows that public policy 
is concerned in and subserved by such a contract as 
is here sought to beenforced. As brakeman on the 
train, Spangler was subject to the orders and con- 
trol of the conductor. In Little Miami R. Co. v. 
Stevens, 20 Ohio St. 415, it was first held, though by 
a divided court, that a railroad company is liable 
to an employee for an injury received through the 
negligence of another employee, under whose con- 
trol he is placed. This principle was again consid- 
ered in Railroad Co, v. Keary, 3 Ohio St. 202, and 
was applied by a unanimous court to a case like the 
one at bar, and the railroad company was held lia- 
ble to a brakeman for an injury resulting to him 
from the carelessness of a conductor under whose 
control he had been placed by the company. * * * 
A careful examination of this case and of Railroad 
Co. v. Stevens, supra, which it approves and follows, 
will make it apparent that the liability of railroad 
companies for injuries to their servants, caused by 
the carelessness of those who are superior in au- 
thority and control over them, is placed chiefly 
upon consideration of public policy. The doctrine 
established by these cases has remained unques- 
tioned by this court for more than thirty years. It 
furnishes a conclusive answer to the contention of 
the company that the stipulation which it seeks to 
enforce would better protect the public by promot- 
ing greater diligence on the part of brakemen, and 
the consequent safety of passengers and merchan- 
dise in transit. We are thus relieved of all discus- 
sion of the relation which the liability of railroad 
companies for injuries to their servants, caused by 
the negligence of their superiors in authority, sus- 
tains to the policy of the State. It is the firmly es- 
tablished policy of our law that such liability 
should attach. It follows that even Railroad Co. v. 
Bishop, supra, which is the strongest authority cited 
by the company in support of its position, fails to 
support the view contended for. As we have seen, 
that case expressly declares that contract contra- 
vening public policy will not be enforced. The 
policy of our law being well settled it only remains 
for us to inquire whether railroad companies may 
ignore or contravene that policy by private com- 
pact with their employees, stipulating that they 
shall not be held to a liability for the negligence of 
their servants which public policy demands should 
attach to them. The answer is obvious. Such lia- 
bility is not created for the protection of the em- 
ployees simply, but has its reason and foundation 





in a public necessity and policy which should not 
be asked to yield or surrender to more private in- 
terests and agreements.” To the same effect is 
Rosner v. Herman, 8 Fed. Rep. 782. 


In Appeal of Seibert, Pennsylvania Supreme Court, 
Oct. 4, 1886, it was held that a bequest for masses 
was valid. The court said: ‘‘As in this country, 
from the very nature of its institutions, what was 
at one time known in England as superstitious uses 
have no recognition in our laws, and as all the va- 
rious dogmas of the several Christian sects are to be 
treated with equal reverence and respect, a relig- 
ious or charitable bequest, whether for the found- 
ing of a church or to purchase masses for the dead, 
must be regarded as valid, and it is to be inter- 
preted and enforced in such a manner as may best 
accord with the will of the testator. See Gilman v. 
McArdle, 99 N. Y. 861; S. C., 52 Am. Rep. 41; 32 
Aub. Law Jour. 367. 


——— 9 


SHERIFF'S SURETIES—LIABILITY FOR HIS ACTS 
AS TRUSTEE IN A DEED OF TRUST. 


MISSOURI SUPREME COURT, JUNE 21, 1886. 





STATE, EX REL. CHASE, V. DAVIS. 

A deed of trust given tosecure a debt provided, that if in 
the event of nonpayment by the debtor, the trustee 
named should refuse to act, the sheriff of the county for 
the time being should execute the powerof sale. The 
debtor made default, and the sheriff executed the power 
and then failed to account for the proceeds of the sale. 
Held, that this was not an official delinquency, and his 
sureties were not liable. 


Priest, Hollis & Wiley, for appellants. 
Martin & Hardin, for respondent. 


SHERWOOD, J. This is a suit against the sureties of 
a sheriff on his official bond. 

The alleged delinquency for which they are sought 
to be held liable consists in the facts that certain par- 
ties, by a certain deed of trust, agreed and provided 
that in the event that Shackelford, the trustee, refused 
to act, the then sheriff of Randolph county should ex- 
ecute the trust; that Shackelford refused to act, and 
the principal in the bond, Williams, the then sheriff, 
as substituted trustee, sold the land under the deed of 
trust and failed to pay over a portion of the pro- 
ceeds. 

The question propounded by the demurrer is, do 
these facts, thus briefly outlined, constitute a cause of 
action against the sureties? The answer is, no. 

We have had in this State ever since 1849 a provision, 
whereby if a trustee, in a deed of trust, failed to act, 
the parties in interest might, by appropriate proce- 
dure, have the Circuit Court to appoint the sheriff of 
the county to act inthe room and stead of the recal- 
citrant trustee. 2 Rev. Stat. 1855, p. 1554. This being 
the case, whenever thereafter a sheriff was elected and 
gave bond, he and his sureties were presumed to bear 
in mind the contingency mentioned by the statute, 
and tocontract in reference thereto for whatsoever 
the law annexes as the incident of a contract becomes 
thereby as mucha partand parcel thereof as if in 
terms inserted therein. State v. Wolf, 74 Mo. 87. 


Hence it has been held by this court that when, in the 
circumstances mentioned, a sheriff sold land under a 
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deed of trust he acted colore officit, and his sureties 
were bound forany of his official derelictions. In 
ruling thus the sureties were not held liable beyond 
the strict letter of their contract. 

Here however a widely different case is presented. 
Parties by a private contract appoint beforehand who- 
soever, at an indefinite time in the future, may hap- 
pen to be sheriff, to sell land under a deed of trust in 
case, etc. 

Who conferred authority on these private individu- 
als to engage the liability of third persons, who hap- 
pened to be sureties on a sheriff's bond? Suppose that 
the sheriff should fail to act in such case, would ac- 
tion lieon his bond for his failure in this regard? 
Clearly not. And why not? Because the law did not 
at the time the sheriff gave bond and entered upon the 
duties of his office charge him or his sureties with any 
burden which private individuals might see fit to 
agree among themselves to cast upon him; nor did his 
sureties by their signatures to the bond of their prin- 
cipal sanction on his part, or assume on their own, any 
such obligation. 

The authorities cited for defendants, as well as rea- 
sons the most obvious, fully sustain the action of the 
trial court, and the judgment is affirmed. 

All concur. 


—_——________ 


ADMINISTRATION — PERSONAL ESTATE — Dl- 
VORCED WIFE NOT * WIDOW.” 
NEW YORK COURT OF APPEALS, OCT. 5, 1886. 


IN RE Ens1GN.* 


A wife who has obtained a divorce on the ground of her hus- 
band’s adultery is not his “ widow” within the meaning 
ofthe statute of distributions, and has no right to a dis- 
tributive share in the personal estate of her divorced 
husband upon his death intestate. 

PPEAL from judgment of General Term, fifth de- 
partment, affirming a decree of the Surrogate’s 

Court of Erie county, which adjudged that petitioner 

was not a necessary party or entitled to notice of pro- 

ceedings for probate of the will of her divorced hus- 
band. 


Louis Marshall, for appellant. 
S. 8. Rogers, for respondent. 


Fincnu, J. A statutory construction unchallenged 
for more than half a century is assailed on this appeal. 
That a divorced wife, however innocent, has no right 
to a distributive share in the personal estate of her di- 
vorced husband, upon his death intesiate, has been 
conceded until a very recent period, but is now as- 
serted to have been all the time a mistake, which should 
be at last corrected. 

A single provision of the statute relating to divorce 
gives color to the construction sought. Where the de- 
cree is founded upon misconduct of the wife, it is ex- 
pressly provided that ‘“‘she shall not be entitled to 
dower in her husband’s real estate, orany part thereof, 
nor to any distributive share in his personal estate.’’ 
On the theory that this was a needed provision to bar 
the guilty wife of dower, it is argued that it was 
thought also a needed provision to bar distribution, 
aud the inference is drawn, that without such pro- 
hibition, or where, by reason of the divorced wife’s 
innocence, it could not apply, the Legislature supposed 
she would be soentitled and intended to leave her 
when free from fault in the possession of both rights 
to their full extent. But it is quite evident that we 
have here an unnecessary and superfluous provision as 


*Affirming 37 Hun, 152. 











it respects dower. Ina previous part of the Revised 
Statutes (vol. 1, § 8) it had already been declared that 
in case of a divorce dissolving the marriage contract 
for the misconduct of the wife she shall not be en- 
dowed. This provision was needed to cut off the in- 
choate dower of the wife in property of the husband 
acquired prior to the decree, and was useless beyond 
that, and so operative for that purpose only. The 
added provision of section 48 was therefore needless. 
It is conceded to have been a mere “ repetition,’’ hav- 
ing no excuse except that over-caution which is some- 
times as dangerous as neglect. In the same statute 
there is a second instance of the same superfluous 
legislation. It is provided that the dissolution of the 
marriage contract shall not affect the legitimacy of 
the children. 3 Rev. Stat. (5th ed.), 88 56, 57. 

In Wait v. Wait, 4 N. Y. 92, it was said of this pro- 
vision: ‘‘Noone however will pretend that such a 
provision, though for greater caution it may have 
been wise to adopt it, was in fact necessary,” and the 
court admitted that this needless case bore ‘‘ to some 
extent ”’ upon the prohibition of dower in section 48. 
There were thus, concededly, two instances of need- 
less caution in the statutes under consideration, and 
others ought not to surprise us. Ascertaining that the 
clause relating to dower was useless, we may expect 
to find that equally true of the following one relating 
to distribution. The revisers omitted it in their draft, 
but the Legislature addedit. At that time no right to 
distribution had ever been conceded to the divorced 
wife, but the law had been administered to the con- 
trary ; and with the full knowledge of that fact in the 
mind of the Legislature, it is difficult to conceive an 
intent to change the rule in so important a matter left 
to be evidenced merely by an indirect inference and 
not affirmatively and expressly declared. 

The rule as it then stood rested upon very clear and 
definite grounds. The statute of divorce began with a 
provision permitting a marriage to be annulled for 
specific reasons. In such case no marital rights could 
exist on either side since the decree adjudged that a 
lawful marriage had never existed. But then came 
provisions for a dissolution of the marriage contract. 
In such case the contract is ended and terminated by 
the decree of the court. The relation of husband and 
wife, both actual and legal, is utterly destroyed, and 
no future rights can thereafter spring out of or arise 
from it. Existing rights already vested are not thereby 
forfeited, and are taken away only by special enact- 
ment as a punishment for wrong. But future rights, 
dependent upon the marital relation and born of it, 
there can be none. Thus the wife’s dower at the date 
of the decree is vested as an inchoate right, at least, as 
against the husband whether she be innocent or 
guilty, by the concurrence of marriage and seisin. It 
has fastened upon the land and follows it as an incum- 
brance and would become consummate upon the death 
of the husband in either event, but for the express 
mandate of the statute which forfeits it where the 
wife is the guilty party. But the wife, although 
blameless, acquires no dower right in lands conveyed 
to the husband after the divorce, because he was not 
seised during the coverture. Kade v. Sauber, 16 Abb. 
Pr. (N. 8.) 288. The coverture is ended and cannot 
serve to found anew right after its destruction. The 
exhisting inchoate right remains because it has aJready 
accrued, has not been forfeited by guilt, and does not 
depend upon the continuance of the marriage relation, 
but independent of that continuance becomes consum- 
mate by the death of him who was the husband when 
it sprang into being. For the same reason that future 
rights, dependent for their origin upon the marriage 
relation, cannot arise after its dissolution, and which 
prevents the innocent wife from having dower in her 
busband’s after-acquired lands, it follows that she can 
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have no distributive share in his personalty. At the 
date of the decree she has no existing right in his per- 
sonal estate. Thatis his. No fraction of it and no 
lien upon it are hers. He may sell it without her con- 
sent, give it away if he pleases, and bequeath it at his 
own free choice. If it remains his at his death then 
the wife, if the marriage relation exists and has not be- 
come sundered, becomes “the widow” named in the 
statute of distribution, and at that moment for the 
first time arises her right in the personal estate de- 
pendent upon the existence of the marriage atthe 
hnusband’s death. Administration is given first, “‘to 
the widow.”’ The law contemplates the possible ex- 
istence of but one, and makes no provision forastrug- 
gle of priority between two or more. To “the 
widow ”’ is given one-third of the personal estate, and 
all the other provisions allowing her occupation of her 
husband’s house, and setting apart for her specific ar- 
ticles of household use, indicate the understanding of 
the Legislature that she only was ‘“‘the widow’ who 
held to the deceased at the date of his decease the re- 
lation of wife. Otherwise the statutes meant to be 
both just and generous become fomentors of discord 
and plan for bitterness and war. Thedivorced wife is 
not “‘the widow.’’ She may be the lawful wife of 
another man and the deceased may have lawfully re- 
married in another State, or by permission of the 
court in this, and it would follow, if the appellant is 
right,that a woman may be a widow although her 
lawful husband is living, and that an intestate may 
leave two widows with equal rights to administration 
and distribution. Suppose that with unusual activity 
he should leave four, how would each get one-third of 
the personalty? And were the children of any ac- 
countin thescheme of distribution? In one event 
“the widow” is entitled to the whole surplus. The 
appellant’s counsel solves the struggle by applying to 
the later wives, with a sort of grim humor, the maxim 
caveat emptor, but the suggestion is not quite adequate 
to unsettle the law and unite at desired points a sev- 
ered bond. When the court dissolves the marriage 
contract at the suit of the innocent wife, it is author- 
ized to decree the payment to her of a suitable allow- 
ance. And why isthat? If any marital right con- 
tinues after the divorce the wife remains entitled to 
her support and may enforce it in the ordinary way. 
On the contrary the statute recognizes that when the 
marriage tie is broken and the relation ended no fu- 
ture rights will remain tothe wife and no further 
obligations bind the husband which have their 
root inthe marriage relation. The court is author- 
ized to give by its decree in the form ofan allowance 
a justand adequate substitute for the right of the in- 
nocent wife which the divorce cuts of and forbidsin 
the future. The tribunal granting the decree investi- 
gates the husband’s financial condition, takes proof of 
the value of his property, and then makes a suitable 
allowance for her life, and so puts the decree and its 
power in the place and room of what is lost in the fu- 
ture. 

If, because the wife is innocent, the marriage rela- 
tion in any degree subsists as against the husband we 
must confront the anomaly of a contract adjudged to 
have been dissolved and remaining not dissolved as to 
one of the parties, and read in the decree that both 
sides are freed from the obligations of the marriage 
contract when the court pronouncing it knows it to 
be false since some obligations of the husband will re- 
main. The distinction drawn on behalf of the appel- 
lant between rights and obligations does not relieve 
the difficulty, for it is impossible to conceive of a 
right of the wife which does not impose upon the hus- 
band a corresponding obligation. The true theory of 
the statute is, that from the date of the decree, no ex- 





isting and vested rights are forfeited, except by the 
express mandate of the statute, but since the marriage 
contract ends and the relation terminates, no future 
marital right or obligation can arise for or against 
either. In place of them stands the decree of the 
court, looking beyond the bond it is about to sever, 
recognizing the inevitable consequences to follow the 
uplifted arm,and providing for the innocent wife 
or husband by its own mandate that reparation 
which after the decree is possible from no other 
source. 

Nothing decided in Wait v. Wait, supra, upon which 
the appellant so much relies, is at all to the contrary. 
The question there was over the right of the innocent 
wife to dower in the landsof which the husband was 
seised before the divorce, and therefore during cover- 
ture. The argument against that right assumed as 
not open to contradiction that the divorce ended the 
marriage, so that none of its future rights or obliga- 
tions could survive, and then sought to show that the 
wife’s inchoate dower was a mere possibility or ex- 
pectation having no tangible existence until in the fu- 
ture following the decree. This court met the argu- 
ment exactly at that point, and asserted asthe suffi- 
cient answer, what we have already pointed out, that 
the wife’s dower, by the concurrence of marriage and 
seisin, attached to the land as a fixed and vested right 
not to be shaken off unless by her consent or some de- 
clared forfeiture or decree of the sovereign power, and 
then argued that the dissolution of the marriage oper- 
ated prospectively only, and so had no retroactive ef- 
fect upon a right already vested. Observe that the 
ground taken was not that the marriage relation in 
any respect survived the divorce. If it bad been the 
argument founded on the character of the inchoate 
dower as a vested right would have been pointless and 
unmeaning. And while tbere are in the opinion ex- 
pressions indicating a belief in some sort of continu- 
ance of the marriage relation after the decree, they 
were unessential tothe decision and were not the 
ground upon which it stood. 

The further argument of the appellant rests upon 
the statute against bigamy, and our construction of it 
in People v. Faber, 92 N. Y. 146. The statute relating 
to divorce prohibits the guilty defendant from mar- 
rying again, and a clause to that effect is usually in- 
serted in the decree. This was needless, and another 
instance of superfluous care, if the marriage relation 
survived the divorce as against the guilty party, and 
the express prohibition is here an argument against 
that theory, of equal character and force with that de- 
rived by the appellant from section 48. But in spite 
of the prohibition and because the divorced husband 
no longer had a wife living, it was held in People v. 
Hovey, 5 Barb. 117, that his after marriage, although 
punishable as a contempt, did not constitute the 
crime of bigamy. We overruled that decision, but 
not at allupon the ground that the divorced wife re- 
mained the culprit’s wife in any sense or respect, but 
for the reason that the statute by its express words 
disclosed an intention to make the crime of bigamy 
consist not only in marrying a second time while the 
first wife was living, but in so marrying while under 
the prohibition of the 1aw, and during the life of the 
woman who had been the wife before the decree of 
divorce. We construed these specific words as in- 
tended to force such acase into the meaning of the 
statute which without them would not at ali have em- 
braced it, and without them would have ted us to af- 
firm People v. Hovey. Surely nothing was further 
from our thoughts and from the careful reasoning of 
the opinion than an idea that the divorced wife re- 
mained a wife as to the defendant, and that he wasa 
bigamist for that reason. We held him to be such be- 
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cause they put him “‘in the situation’’ of one having a 
wife living, ‘‘ for the purpose ”’ of enforcing the statu- 
tory provision. 

The recent legislation which permits a divorced hus- 
band, prohibited from remarrying, to do so after five 
years, and with the consent of the court, and the class 
of cases which affirm the validity of such second mar- 
riage in another State, over whose boundaries our own 
prohibition does not extend, are alike inconsistent 
with any doctrine which makes the marriage relation 
as to either of the parties remain in existence after the 
dissolution of the contract and the severance of the 
bond. With the exception of asingle case in the Su- 
preme Court, itself overruled, the statutes and decis- 
ions are in entire harmony with the practice and the 
rule which has so long prevailed. Weare of opinion 
that it should not be changed. 

The judgment should be affirmed, with costs. 

All concur, except Miller, J., absent. 

Judgment affirmed. 


——_—____—. 


CONSTITUTIONAL LAW—INTERSTATE COM- 
MERCE—DISCRIMINATIONS BY INTER. 
STATE RAILROADS. 
SUPREME COURT OF THE UNITED STATES, 
OCTOBER 25, 1886. 
WABASH, St. Louts AND Pactrric Ry. Co. v. PEOPLE 
OF THE STATE OF ILLINOIS. 


Mr. Justice Bradley, dissenting, said, among other 
things: 

The principal question in this case therefore is, 
whether in the absence of congressional legislation, a 
State Legislature has the power to regulate the charges 
made by the railroads of the State for trausporting 
goods and passengers to and from places within the 
State, when such goods or passengers are brought 
from, or carried to points without the State, and are 
therefore in course of transportation from another 
State, or to another State. Itis contended that as 
such transportation is commerce between or among 
different States, the power does not exist. The ma- 
jority of the court so hold. We feel obliged to dissent 
from that opinion. We think that the State does not 
lose its power to regulate the charges of its own rail- 
roads in its own territory simply because the goods 
or persons transported have been brought from or are 
destined to a point beyond the State in another State. 

The case before us is not embarrassed by any allega- 
tion of a contract between the State and the company, 
it is a question of the power to regulate, pure and sim- 
ple. The State has never contracted away orattempted 
to contract away this power. 

It is also unembarrassed by any Federal legislation 
on the subject. No one disputes that Congress might, 
if itsaw fit, under its power to regulate commerce 
among the several States, regulate the matter under 
consideration; but it has not done so. The question 
rests solely and entirely upon the power of the State, 
when unrestrained by any contract, or by any action 
of the legislative department of the United States. 
Does it follow then that because Congress has the 
power to regulate this matter (though it has not ex- 
ercised that power), therefore the State is divested of 
all power of regulation? Thatis the question before 
us. 

We had supposed that this question was concluded 
by the previous decisions of this court; that all local 
arrangements and regulations respecting highways, 
turnpikes, railroads, bridges, canals, ferries, dams and 
wharves, within the State, their construction and re- 





pair, and the charges to be made for their use, though 
materially affecting commerce, both internal and ex- 
ternal, and thereby incidentally operating to a certain 
extent as regulations of interstate commerce, were 
within the power and jurisdiction of the several States. 
That is still our opinion. 

It is almost a work of supererogation to refer to the 
cases. Theyare legion. A few only will be selected 
and referred to. 

The first great case on the subject was that of Wilson 
v. Blackbird Creek Co., 2 Pet. 245, where the State of 
Delaware had authorized a dam ina navigable tide- 
water creek of that State, communicating with Dela- 
ware bay; and Chief Justice Marshall, delivering the 
unanimous opinion of the court, said: ‘The value of 
the property on its banks must be enhanced by ex- 
cluding the water from the marsh, and the health of 
the inhabitants probably improved. Measures calcu- 
lated to produce these objects, provided they do not 
come into collision with the powers of the general 
government, are undoubtedly within those which are 
reserved to the States. But the measure authorized 
by this act stops a navigable creek, and must be sup- 
posed to abridge the rights of those who have been ac- 
customed to use it. But this abridgment, unless it 
comes in conflict with the Constitution or a law of the 
United States, is an affair between the government of 
Delaware and its citizens, of which this court can take 
no cognizance. The counsel for the plaiatiff in error 
insist that it comes in conflict with the power of the 
United States ‘to regulate commerce with foreign na- 
tions and among the several States.’ If Congress had 
passed any act which bore upon the case, any act in 
execution of the power to regulate commerce, the ob- 
ject of which was to control State legislation over those 
small navigable creeks'into which the tide flows, and 
which abound throughout the lower country of the 
midddle and southern States, we should feel not much 
difficulty in saying that a State law coming in conflict 
with such act would be void. But Congress has passed 
no suchact. The repugnancy of the iaw of Delaware 
to the Constitution is placed entirely on its repug- 
nancy to the power to regulate commerce with foreign 
nations and among the several States; a power which 
has not been so exercised as to affect the question. We 
do not think the act empowering the Blackbird Creek 
Marsh Company to place a dam across the creek can, 
under all the circumstances of the case, be considered 
as repugnant to the power to regulate commerce in its 
dormant state, or as being in conflict with any law 
passed on the subject.” 

This case was, in all things, affirmed by the later 
case of Gilman v. City of Philadelphia, 3 Wall. 713. 
The Legislature of Pennsylvania authorized the city 
of Philade!phia to erect a permanent bridge across the 
Schuylkill river (a navigable water), at the foot of 
Chestnut street. It was sought to restrain the erec- 
tion of this bridge on the same grounds which had 
been urged in the Blackbird Creek case; but the Cir- 
cuit Court of the United States refused to interfere, 
and dismissed a bill for an injunction. The decision 
was sustained by this court, which held that it was for 
Congress to determine when its full power to regulate 
commerce should be brought into activity, and as to 
the regulations and sanctions which should be pro- 
vided; and that until the dormant power of the Con- 
stitution isawakened and made effective by appro- 
priate legislation, the reserved power of the States is 
plenary, and its exercise in good faith cannot be made 
tke subject of review by this court. 

These principles are re-affirmed in the still more re- 
cent case of Escanaba Co. v. Chicago, 107 U. 8. 678. In 
that case the authorities of Chicago, under the powers 
conferred upon them by the Legislature of Illinois, 
regulated the times for opening aud closing the draws 
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in the bridges crossing the Chicago river, so as to ac- 
commodate the local travel across them at certain 
times, and to allow the passage of vessels at others. 
This operated as a regulation of the commerce on the 
river, including interstate and foreign, as well as do- 
mestic commerce. But there being no legislation of 
Congress to the contrary, this court held that the 
power was constitutionally exercised. Commerce was 
affected; commerce was even incidentally regulated ; 
but the jurisdiction of the State, and of the city acting 
under State authority, was unhesitatingly recognized 
by the court. Mr. Justice Field, delivering the opin- 
ion of the court, said: ‘The Chicago river and its 
branches must therefore be deemed navigable waters 
of the United States, over which Congress under its 
commercial power may exercise control to the extent 
necessary to protect, preserve, and improve the free 
navigation. But the States have full power to regu- 
late within their limits matters of internal police, in- 
cluding in that general designation whatever will pro- 
mote the peace, comfort, convenience, and prosperity 
of the people. This power embraces the construction 
of roads, canals and bridges, and the establishment of 
ferries, and it can generally be exercised more wisely 
by the States than by a distant anthority. * * * 
Nowhere could the power to control{the bridges in 
that city, their construction, form, and strength, and 
the size of their draws, and the manner and times of 
using them, be better vested than with the State, or 
the authority of the city upon whom it has devolved 
that duty. When its power is exercised, so as to un- 
necessarily obstruct the navigation of the river or its 
branches, Congress may interfere and remove the ob- 
struction. * * * But until Congress acts on the 
subject, the power of the State over bridges across its 
navigable streams is plenary.” . 

The doctrines announced in these cases apply not 
only to dams in, and bridges over navigable streams, 
but to all structures and appliances in a State which 
may incidentally interfere with commerce, or which 
may be erected or created forthe furtherance of com- 
merce, whether by wateror by land. It is matter of 
common knowledge that from the beginning of the 
government, the States have exercised almost exclu- 
sive control over roads, bridges, ferries, wharves, and 
harbors. No one has doubted their right todo so. It 
is recognized inthe great case of Gibbons v Ogden, 
where Chief Justice Marshall, after enumerating some 
of the powers reserved to the States, says: ‘‘They 
form a portion of that immense mass of legislation, 
which embraces every thing within the territory of a 
State, not surrendered to the general government; all 
which can be most advantageously exercised by the 
States themselves. Inspection laws, quarantine laws, 
health laws of every description, as well as laws for 
regulating the internal commerce of a State, and those 
which respect turnpike roads, ferries, etc., are com- 
ponent parts of this mass.’’ And he adds (what is 
very pertinent to this discussion): ‘‘No direct gen- 
eral power over these objects is granted to Congress; 
and consequently they remain subject to State legisla- 
tion. If the legislative power of the Union can reach 
them, it must be for national purposes; it must be 
where the power is expressly given fora special pur- 
pose, or is clearly incidental to some power which is 
expressly given.” 

The case of Transportation Co. v Parkersburg, 107 
U. S. 691, related to wharves. The city of Parkers- 
burg had built certain wharves for the accommoda- 
tion of vessels, principally steamboats, navigating the 
Obio river, The Transportation Company being the 
owner of several steamboats plying on the that river, 
complained of the wharfage charges as being extor- 
tionate and an unconstitutional interference with the 





commerce of the Ohio river. It was shown that the 
charges were imposed by authority derived from the 
State laws; and we held that umtil Congress inter- 
fered the charges for wharfage wasa matter of State 
law, and of State jurisdiction. We then said: 
**Wharves, levees, and landing places are essential to 
commerce by water, no less than a navigable channel 
and aclear river. But theyare attached to the land; 
they are private property, real estate; and they are 
primarily, at least, subject to the local State laws. 
* * * Until Congress has acted, the courts of the 
United States cannot assume control over the subject 
asa matter of Federal cognizance. It is Congress, and 
not the judicial department, to which the Constitu- 
tion has given the power to regulate commerce with 
foreign nations and among the several States. 
The courts can never take the initiative on the sub- 
ject.” 

There is a class of subjects, it is true, pertaining to 
interstate and foreign commerce, which require gen- 
eral and uniform rules for the whole country, so as to 
obviate unjust discriminations against any part, and 
in respect of which local regulations made by the 
States would be repugnant to the power vested in Con- 
gress, and therefore unconstitutional; but there are 
other subjects of local character and interest which 
not only admit of, but are generally best regulated by 
State authority. This distinction is pointed out and 
enforced in the case of Cooley v. Port Wardens of Phil- 
adelphia, 11 How. 299. In that case it was held that 
the pilotage regulations of the different ports of the 
country belong to the latter class, and are susceptible 
of State regulation. This case has been approved in 
several subsequent decisions. Gilman v. Philadelphia, 
ubi supra; Crandall v. Nevada, 6 Wall. 32, 42; Ex parte 
MeNeill, 13 id. 236; Osborne v. Mobile, 16 id. 482; R. 
Co. v. Fuller, 17 id. 569; The Lottawanna, 21 id. 581, 
582; Packet Co. v. Keokuk, 95 U. S. 88; Pound v. Turk, 
id. 462; Hall v. De Cuir, id. 488; Wilson v. McNamee, 
102 id. 575; Mobile v. Kimball, id. 698; Packet Co. v. 
Catlettsburg, 105 id. 562. 

It is hardly necessary to argue, that in reference to 
this rule, railroads, canals, turnpikes, bridges, ferries, 
and wharves belong to the category of local subjects, 
local means and local aids of commercial intercourse. 
Congress may establish national roads, canals and 
bridges, it is true; but we speak of those (hitherto the 
most part) which are constructed and established un- 
der State authority ; and in reference to these, it seems 
to us very clear, that in the absence of congressional 
legislation to the contrary, they are not only suscepti- 
ble of State regulation, but properly amenable to it, 
irrespective of other considerations to which we shall 
refer. 

The highways in a State are the highways of the 
State. Convenient ways and means of inter-commu- 
nication are the first evidence of the civilization of a 
people. The highways of a country are not of private 
but of public institution and regulation. In modern 
times, itis true, government is in the habit, in some 
countries, of letting out the construction of impurtant 
highways, requiring a large expenditure of capital, to 
agents, generally corporate bodies created for the pur- 
pose, and giving to them the right of taxing those who 
travel ortransport goods thereon, as a means of ob- 
taining compensation for their outlay. But a super- 
intending power over the highways, and the charges 
imposed upon the public for their use, always remains 
in the government. This is not only its indefeasible 
right, but is necessary for the protection of the people 
against extortion and abuse. These positions we 
deem to be incontrovertible. Indeed they are ad- 


judged law in the decisions of this court. Rail- 
roads and railcoad corporations are in this category. 
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Now since every railroad may be, and generally is, 
a medium of transportation for interstate commerce, 
and affects that commerce; and since the charges of 
fare and freight for such transportation affect and in- 
cidentally regulate that commerce; and since tbe rail- 
road couid not be built, and the charges upon it could 
not be exacted, without authority from the State, it 
follows asa necessary consequence that the State, in 
the exercise of its undoubted function and sover- 
eignty, does inthe establishment and regulation of 
railroads, toacertain and a very material extent, not 
only do that which affects but incidentally regulates 
commerce. It doesso by the very act of authorizing 
the construction of railroads and the collection of fares 
and freights thereon. No one doubts its powers to do 
this. The very being of the plaintiffs in error, the 
very existence of their railroad, the very power they 
exercise of charging fares and freights, are all derived 
from the State. And vet, according to the argument 
of the plaintiffs in error,pursued to its legitimate con- 
sequences, the act of the State in doing all this ought 
to be regarded as null and void because it operates as 
a regulation of commerce among the States. Not only 
does the right to charge fares and freights at all come 
to a railroad company from the grant of the State, but 
the amount of such charges is also regulated by the 
State law, either by _the charter of the company, or by 
legislative regulations, or by the general law that the 
charges shall be reasonable, and that is State law and 
not United States law. Where else but from the laws 
of the State does the railroad company get its right to 
charge any fares or freight at all? And since its be- 
ing,its franchise,its powers,its right to charge,all come 
from the State,and are the creation of State law, how 
can it be contended that the State has no power of reg- 
ulation over those charges,and over the conduct of the 
company in the transaction of its business whilst act- 
ing within the State and using its railroad lying within 
the bounds of the State. Omne majus continet in se 
minus. If the State created the company and its fran- 
chises, it surely may make_regulations as to the man- 
ner of using them. 

It is evident from what has been said, that the deal- 
ing of a State with arailroad corporation of its own 
creation, in authorizing the construction and main- 
tenance of its road and the charge of fares and freights 
thereon, is in its purpose a matter entirely aside from 
that kind of regulation of commerce which is obnox- 
ious to the provisions of the Constitution. There is 
not aparticle of doubt that it was the right of the 
State to prescribe the route of the plaintiff's road—it 
might be in a direction north and south, or east and 
west; it might be by one town, or by a different town, 
it was its right to prescribe how the road should be 
built, what means of locomotion should be used on it, 
how fast the trains might run, at what stations they 
should stop. It was its right to prescribe its charges, 
and to declare that they should be uniform, orif not 
uniform, how otherwise; this certainly was the right 
of the State at the inception of the charter, and every 
one of these things would most materially affect com- 
merce, not only internal but external; and yet not one 
of them would be repugnant to the power of Congress 
to regulate commerce within the meaning of the Con- 
stitution. 

Suppose the original charter of the railroad com- 
pany in this case had contained precisely the provision 
against discriminating charges which is contained in 
the general law now complained of, could the com- 
pany disregard the conditions of its charter, and defy 
the authority of the State? We think it clear that it 
could not. But if the State had the power to impose 
such a condition in the original charter, it must have 
the same power at any time afterward; for the exer- 
cise of the power in the original grant would be just as 





repugnant to the Constitution, and no more, as the 
exercise of it at a subsequent period. The regulation 
of charges is just as unconstitutional in a charter as in 
a general law. 

To sum upthe matter in a word; we hold it to bea 
sound proposition of law, that the making of railroads 
and regulating the charges for their use is not sucha 
regulation of commerce as to be in the remotest de- 
gree repugnant to any power given to Congress by the 
Constitution, so long as that power is dormant, and 
has not been exercised by Congress. They affect com- 
merce, they incidentally regulate it; but they are acts 
in relation to the subject which the State has a perfect 
right to do, subject always to the controlling power of 
Congress over the regulation of commerce when Con- 
gress sees fit to act. 

It istonly for the sake of convenience that the State 
lets out its railroads to private corporations. It might 
construct them itself. Suppose it had done so in this 
case; could not the State have instituted such rates of 
freight and fare as it pleased? Certainly it could. It 
might have made them uniform, as the present law 
requires them to be, or it might have made them dis- 
criminative between different places, and no one could 
have called it to account. Instructions in the form of 
laws, or in the form or orders made by a State board, 
might have been given tothe superintendents of the 
road, acting in behalf of the State, to adopt the one 
course or the other. Could the agents of the State, 
acting under such instructions, have been interfered 
with by the judicial department on the ground of un- 
constitutionality ? Certainly not; certainly not, un- 
less discriminations were made to the prejudice of the 
citizens of other States, or of the products of other 
States. 

The State of New York built and owns the Erio 
canal. Did any court ever attempt to control that 
State in its regulation of tollson the canal, even 
though made for the purpose of affecting the relative 
movement of goods on the canal and the railroads of 
the State? We presume that no such attempt was 
ever made, or would be successfui if made. 

It is true, and this we concede, that if the laws of a 
State discriminate adversely to the citizens o1 products 
of other States, whether the railroads belongto the 
State or to private corporations, the courts might in- 
terfere on the ground of the repugnancy of such regu- 
lations to that freedom of commerce which Congress 
by its non-action on the subject has indicated shall 
exist. This has been frequently decided. Welton v. 
Missouri, 91 U. S. 282; Brown v. Houston, 114 id. 622, 
631, and cases there cited. But no such discrimination 
is made by the law in question. 

We also concede that any taxes, duties, or imposi- 
tions upon interstate commerce (that is, upon the com- 
merce itself), carried on over the railroads of the State, 
would interfere with the freedom of such commerce, 
and would be repugnant tc the presumed intention of 
Congress. This bas frequently been decided. Cran- 
dall vy. Nevada, 6 Wall. 35; State Freight Tax cases, 15 
id. 232; Coe v Erroll, 116 U. 8.517; and the authori- 
ties cited in the latter case. But the present is not a 
case of that kind, and has no semblance of likeness to 
it. Allsuch discriminations, taxes, duties, and im- 
positions are direct regulations and burdens upon the 
commerce itself, and come fairly within the exclusive 
prerogatives of Congress. 

The distinction between such burdens and charges 
for service rendered is well exptained in the case of 
Gloucester Ferry Co. v. Pennsylvania, 114 U. 8. 196, 217, 
where Mr. Justice Field, delivering the unanimous 
opinion of the court, in relation to ferries says: “It 


is true that from the earliest period in the history of 
the government, States have authorizedand regu- 
lated ferries, not only over waters entirely within 
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their limits, but over waters separating them; and it 
may be conceded that in many respects the States can 
no more advantageously manage such interstate fer- 
ries than the general government; and that the priv- 
ilege of keeping a ferry, with a right to take toll for 
passengers and freight, isa franchise grantable by the 
State, to be exercised within such limits and under 


such regulations as may be required for the safety,. 


comfort and convenience of the public. Still the fact 
remains that such a ferry is a means, and a necessary 
means, of commercial intercourse between the States 
bordering on their dividing waters, and it must there- 
fore be conducted without the imposition by the 
States of taxes or other burdens upon the commerce 
between them. Freedom from such impositious does 
not, of course, imply exemption from reasonable 
charges, as compensation for the carriage of persons, 
in the way of tolls or fares, or from the ordinary tax- 
ation to which other property is subjected, any more 
than like freedom of transportation on land implies 
such exemption. Reasonable charges for the use of 
property, either on water or land, are not an interfer- 
ence with the freedom of transportation between the 
States secured under the commercial power of Con- 
gress. * * * That freedom implies exemption from 
other charges than such as are imposed by way of com- 
pensation for the use of the property employed, or for 
the facilities afforded for its use, or as ordinary taxes 
upon the value of property.” 

This subject in many of its aspects was considered 
by this court in the case of Baltimore & Ohio R. Co v 
Maryland, 21 Wall. 456. In that case, in a charter for 
constructing and operating a railroad from Baltimore 
to Washington, authority was given tothe company 
to charge two dollars and a half for each passenger,and 
it was stipulated that the company should pay to the 
State one fifth of the whole amount received for the 
transportation of passengers on the road. The com- 
pany sued fora return of the sums paid on this ac 
count, as being exacted by an unconstitutional law. It 
was insisted that the reservation was equivalent tothe 
imposition of a tax on passengers, and therefore a re- 
striction of free intercourse and traffic between differ- 
ent States—much of the travel being that of passen- 
gers coming from, or going to other States. The ar- 
gument that the reservation of one-fifth of the passage 
money necessitated an increased charge upon the pas- 
senger was met by this court as follows: ‘* Had the 
State built the road in question, it might to this day 
have charged two dollars and fifty cents for carrying a 
passenger between Baltimore and Washington. So 
might the railroad company under authority from 
the State, if it sawfit to do so. This unlimited 
right of the State tocharge, or to authorize others to 
charge, toll, freight, or fare, for transportation on its 
rvads, canals and railroads, arises from the simple fact 
that they are its own works, or constructed under its 
authority. It gives them being. 1t has a right to ex- 
act compensation for their use. It hasa discretion as 
to the amount of that compensation. That discretion 
is a legislative, a sovereign discretion, and in its very 
nature is unrestricted and uncontrolled. * * * The 
exercise of this power on the part of a State is very 
different from the imposition of a tax or duty upon 
the movements or operations of commerce between 
the States. Such an imposition, whether relating to 
persons or goods, we have decided States cannot make, 
because it would be a regulation of commerce between 
the States in a matter in which uniformity is essential 
to the rights of all, and therefore requiring the exclu- 
sive legislation of Congress. Crandall v. Nevada, 6 
Wall. 42; State Freight Tax cases, 16 id. 232,279. It is 
a tax because of the transportation, and is therefore 
virtually a tax on the transportation, and not in any 
sense a compensation therefor, or for the franchise 





enjoyed by the corporation that performs it. * * * 
The question is practically reduced to this: What 
amounts to aregulation of commerce between the 
States? This is often difficult to determine. In view 
however of the very plenary powers which a State has 
always been conceded to have over its own territory, 
its highways, its franchises, and its corporations, we 
cannot regard the stipulation in question as amount- 
ing to either of these unconstitutional acts. It is not 
within the category of such acts. It may incidentally 
affect transportation, it is true; but so does every bur- 
den or tax imposed on corporations or persons engaged 
in that business. Such burdens however are imposed 
diverso intuitu, and in the exercise of an undoubted 
power.”’ 

But it is needless to multiply citations which estab- 
lish or recognize the principles which govern the pres- 
ent case. The very point in question has been already 
expressly decided by this court. We refer to the case 
of Peik v. Chicugo & Northwestern Ry. Co., 94 U.S. 
164. That was a bill filed by the bondholders of the 
company to restrain the railroad commissioners of 
Wisconsin from enforcing a law of that State limiting 
the rate of charges for transporting passengers and 
freights on the railroads of the State. The bill, 
amongst other things, complained that the classes of 
freight established by section 3 of the act were differ- 
ent from those established by the laws of Illinois, 
Iowa, and Minnesota, for the transportation of freight 
upon the railroads of the same company in _ those 
States, and rendered it practically impossible to carry 
op the business of transporting freight from Wiscon- 
sin to either of those States; and that the 18th section 
(limiting the rates) was a regulation of interstate com- 
merce. The act excepted from its operation the case 
of freight or passengers carried from one State to 
another State entirely through or across the State of 
Wisconsin. It did operate on freight and passengers 
carried from another State to any point within the 
State of Wisconsin, or from any such point to another 
State. The chief justice, in delivering the opinion of 
the court, states the precise question to be decided as 
follows. ‘‘These suits present the single question of 
the power of the Legislature of Wisconsin to provide 
by law for a maximum of charge by the Chicago and 
Northwestern Railway Company for fare and freight 
upon thetransportation of persons and property car- 
ried within the State, or taken up outside the State 
and brought within it, or taken up inside and carried 
without.’’ He then, after disposing of certain other 
questions relating tothe consolidation of the com- 
pany, with an Illinois company, disposes of the 
main question as follows: ‘‘As to the effect 
ofthe statute as a regulation of interstate com- 
merce. The law is confined to State commerce, or 
such interstate commerce as directly affects the peo- 
ple of Wisconsin. Until Congress acts in reference to 
the relations of this company to interstate commerce, 
it is certainly within the power of Wisconsin to regu- 
late its fares, etc., so far as they are of domestic con- 
cern. With the people of Wisconsin this company has 
domestic relations. Incidentally these may reach be- 
yond the State. But certainly until Congress under- 
takes to legislate for those who are without the State, 
Wisconsin may provide for those within, even though 
it may indirectly affect those without.’’ The law 
was sustained, and the bill of complaint was dis- 
missed. 

We do not see how this case can be distinguished 
from that now under consideration. The fact that in 
Peik’s case there was a classification of freights and a 
limitation of charges, and in the present case a pro- 
hibition of discrimination in the charges, is a distinc- 
tion without a difference. The opinion is brief, it is 
true, but all the principles involved in it were so fully 
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discussed in the cases immediately preceding, begin- 
ning with that of Munn v. [llinois, that nv extended 
discussion of Peik’s case was deemed necessary. All] 
the justices who concurred in the opinion were en- 
tirely satisfied with it. The cases were all argued at 
the same time, or in reference to each other, and were 
considered together. But there stands the judgment 
of the court, and in our apprehension the judgment 
in the present case is directly opposed to it. 

We have omitted to cite a number of cases corrobo- 
rating the views we have expressed. The case of 
Taxes on Railroad Gross Receipts, 15 Wall. 284, is 
weighted with arguments and consideration in this 
direction. We would also refer to the cases of Osborne 
v. Mobile, 16 Wall. 422; Railroad Co. v. Fuller, 17 id. 
660; Railroad Commission cases, 116 U. S. 307, 334, 
335, 


It is supposed that the decision in Hall v. De Cuir, 
95 U. S. 485, supports the contention of the plaintiffs 
in error. We think not. What was that case? A 
statute of Louisiana, as construed by its courts, pro- 
hibited those engaged in the business of carrying pas- 
sengers in that State (including those engaged in inter- 
state commerce), from making any discrimination on 
account of race or color in the use of the accommoda- 
tions of their conveyances—a direct regulation of com- 
merce, and within the reason of the tax cases before 
referred to. A steamer which regularly plied between 
New Orleans and Vicksburg had a cabin specially set 
apart for white persons,and De Cuir, a colored per- 
son, being refused admission to that cabin, sued for 
damages. We held that the law (as above suggested) 
wasa direct regulation of commerce anda burden 
upon it. It compelled the steamboat proprietor to 
place colored persons travelling from one place to 
another in Louisiana, in the cabin set apart for white 
persons, many of whom were bound to another State; 
and therefore in its operation wasa regulation of in- 
terstate commerce. It was against the rule, that in 
the absence of action by Cougress, commerce must re- 
main free and untrammeled. By that rule the pro- 
prietor of the vessel was at liberty to adopt such rea- 
sonable rules and regulations for the disposition and 
comfort of passengers upon his boat, while pursuing its 
voyage, as seemed to him most for the interest of all 
concerned. The statute took away from him this 
power so long ashe was within Louisiana. We es- 
pecially distinguished the case from those of Munn v. 
Illinois; Peik v. R. Co., and the cognate cases, as be- 
longing to a different category, and governed by dif- 
ferent consideration, and the difference between them 
seems to us very apparent. 

The chief justice, in delivering the opinion of the 
court, said: ‘‘ There can be no doubt but that exclu- 
sive power has been conferred upon Congress in re- 
spect to the regulation of commerce among the sev- 
eral States. The difficulty has never been as to the 
existence of this power, but as to what is to be deemed 
an encroachment upon it; for as has been often said, 
‘legislation may in a great variety of ways affect com- 
merce and persons engaged in it without constituting 
a regulation of it within the meaning of the Constitu- 
tion.’ Sherlock v. Alling, 93 U.S. 103; State Tax on 
Railway Gross Receipts, 15 Wall. 284. Thus in Munn 
vy. Illinois, 94 U. 8.113, it was decided that a State 
might regulate the charges of public warehouses, and 
in Chicago, B. & Quincy R. Co. v. Iowa, id. 155, of 
railroads situate entirely within the State, even though 
those engaged in commerce among the States might 
sometimes use the warehouses or the railroads in the 
prosecution of their business.”’ After referring to the 
cases of dams and bridges over navigable waters, and 
of turnpikes and ferries, the chief justice continued: 
“ By such statutes the States regulate, asa matter of 
domestic concern, the instruments of commerce situ- 





ated wholly within their own jurisdictions, and over 
which they have exclusive governmental control, ex- 
cept when employed in interstate commerce. As they 
cap only be used in the State, their regulation for all 
purposes may properly be assumed by the State, until 
Congress acts in reference to their foreign or inter- 
state relations. When Congress does act, the State 
laws are superseded only to the extent that they affect 
commerce outside the State as it comes within the 
State.” He then added: ‘‘But we think it may 
safely be said that State legislation which seeks to im- 
pose a direct burden upon interstate commerce, or to 
interfere directly with its freedom, does encroach 
upon the exclusive power of Congress. The statute 
now under consideration, in our opinion, occupies that 
position. It does not act upon the business through 
the local instruments to be employed after coming 
within the State, but directly upon the business as it 
comes into the State from without, or goes out from 
within.”’ The distinction here taken seems to us 
sound and to distinguish the present case from that of 
De Cuir. 

In the Peik case, and others of like character, the 
State regulated the charges made upon an instrument 
of commerce (a railroad) situated within the Stateand 
under its jurisdiction—such charges being made by 
virtue of the State’s authority; in the De Cuir case it 
attempted, as the law operated, to regulate the man- 
ner of carrying passengers on an instrument of com- 
merce having no fixed location, but plying on navig- 
able waters within and without the State; in other 
words, it attempted to regulate interstate commerce 
itself, directly in a matter in which it had no special 
prerogative to legislate. 

Other cases are referred to by the plaintiffs in error 
in support of their contention; but we think that no 
case can be found which is not clearly distinguishable 
from the present on some or one of the grounds already 
referred to. 

The inconveniences which it has been supposed in 
argument would follow from the execution of the 
laws of Illinois, we think have been greatly exagger- 
ated. Butif it should be found to present any real 
difficulty in the modes of transacting business on 
through lines, it is always in the power of Congress to 
make such reasonable regulations asthe interests of 
interstate commerce may demand, without denuding 
the States of their just powers over their own roads 
and their own corporations. 

Waite, C. J., and Gray, J., concurred. 


——\!—_>—_______ 


INSURANCE—MA RINE—CONCEALMENT BY 
AGENT. 
ENGLISH COURT OF APPEAL, MAY 22, .88. 
BLACKBURN V. VIGoRs.* 

The plaintiff instructed a broker to effect for him a re-insur- 
ance upon an overdue ship: Whilst the broker was acting 
on behalf of the plaintiff he received information of a 
material fact tending to show thatthe ship was lost; the 
broker did not communicate this information to the 
plaintiff, and failed to obtain an insurancefor him. Af- 
terward the plaintiff, through another broker, effected a 
policy of insurance, lost or not lost, which was unwritten 
by the defendant. The ship hadin fact been lost some 
time before the plaintiff tried to re-insure her, but 
neither the plaintiff nor the broker who effected the insur- 
ance knew of or concealed from the defendant any fact 
tending to show that the ship had been lost. 

Held, by Lindley and Lopes, L. JJ., Lord Esher, M. R., dis- 
senting, that the plaintiff could not recover upon the pol- 
icy underwritten by the defendant. 





*17 Q. B. Div. 553 
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CTION upon a marine policy of re-insurance, dated 

the 2d of May, 1884, on the hull and machinery of 

the ship State of Florida, lost or not lost. The defend- 
ant underwrote the policy for the sum of 50l. 

The case was tried before Day, J., during Trinity 
Sittings, 1885, and the jury having been discharged, 
the learned judge ordered judgment to be entered 
for the plaintiff. ‘ 

The facts of the case are sufficiently stated in the 
judgments of Lord Esher, M. R., and Lindley, L. J., 
hereinafter set forth. ? 

The defendant appealed. 


Sir C. Russell, A. G., and Cohen, Q. C. (F. W. Hol- 
lams, with them), for plaintiff. 


Sir R. E. Webster, Q. C., and Gorell Barnes, for de- 
fendant. 


LinpD.tey, L. J. This was an action brought on a 
policy of insurance on the steamship Florida, lost or 
not lost, subscribed by the defendant, and dated the 
2d of May, 1884. The claim was for a total loss sy 
perils of the sea; and the material defense was that 
the defendant was induced to subscribe the policy by 
the wrongful concealment by the plaintiffs and their 
agents of certain material facts known to the plain- 
tiffs or their agents and unknown to the defendant. 

The case was tried before Day, J. At first there 
was a jury, but the jury was discharged by consent; 
the defendant by his counsel electing not to go to the 
jury on the question whether the plaintiff themselves 
concealed any information known to them; the de- 
fendant was content torest his defense on the undis- 
puted facts, and on the point of law arising from them 
Day, J., gave judgment for the plaintiffs for the whole 
sum claimed. 

The undisputed facts of the case were as follows: 

The plaintiffs were underwriters and insurance 
brokers at Glasgow, and were underwriters of a policy 
on the ship. The policy had been effected by the 
owners of the ship through Rose, Murison & Thomp- 
son, of Glasgow, who were the brokers for effecting 
insurances upon her. The ship had left New York on 
the 11th of April, 1884, and was due at Glasgow on or 
about the 25th. The ship not having arrived, the 
plaintiffs, desiring to protect themselves from loss, 
endeavored on the 30th of April to effect a re-insur- 
ance. They first attempted to do this through Rox- 
burgh, Currie & Co., but the terms being too high, no 
insurance through them was then effected. The next 
day, viz., on the lst of May, Mr. Low, one of the 
plaintiffs, saw Mr. Thompson, a member of the firm 
of Rose, Murison & Thompson, and asked him about 
the ship, and requested him to telegraph to the Lon- 
don agents of his firm, viz., Rose, Thompson, Young 
& Co., to effect an insurance for 1,500/. at fifteen guin- 
eas; and a telegram to this effect was accordingly sent 
by Rose, Murison & Thompson, of Glasgow, to Rose, 
Thompson, Young & Co., of London, between 11 and 
12 o'clock. At 12.30 0n the same day a Mr. Murray 
gave Murison important information brought to 
Glasgow by another ship, and which information was 
calculated to excite suspicion of the loss of the Florida 
some days previously. It wasafterward proved that 
this suspicion was well founded, and that the Florida 
had in fact been lost someten days previously. The 
information thus communicated by Murray to Muri- 
son was communicated to him because Rose, Murison 
& Thompson were brokers to the ship, and had, as 
already stated, effected insurances upon her. The in- 
formation thus obtained by Murison was never dis- 
closed by him to the plaintiffs; and having regard to 
what took place at the trial, the plaintiffs themselves 
must be assumed to have known nothing whatever 
about the matter, and to have concealed nothing them- 
selves. 





Shortly after the above interview Rose, Thompson, 
Young & Co., of London, telegraphed to Rose, Muri- 
son & Thompson, of Glasgow: ‘* Twenty guineas pay- 
ing freely, and market very stiff—likely to advance 
before the day is out.’’ This telegram was shown to 
the plaintiffs. Rose, Murison & Thompson then tele- 
graphed back, not in their own names, but in the 
names of the plaintiffs, to Rose, Thompson, Young & 
Co.: “ Pay 20.” The plaintiffs, being thus put in di- 
rect communication with Rose, Thompson, Young & 
Co., received a telegram back to the effect that noth- 
ing could be done for less than twenty-five guineas; 
but ultimately the plaintiff effected an insurance 
through Rose, Thompson, Young & Co. for 800l. at 
twenty-five guineas. This however is not the policy 
sued on in this action. 

On the same Ist of May, and after the plaintiffs had 
been put in direct communication with Rose, Thomp- 
son, Young &Go., and had been told by them that 
nothing could be done for less than twenty-five guin- 
eas, the plaintiffs effected another insurance on the 
Florida through Roxburgh, Currie & Co. for 500l. at 
twenty-five gnineas. This again is not the policy in 
this action. 

On the next day, viz., the 2d of May, the plaintiffs, 
through Roxbargh, Currie & Co., effected a further in- 
surance with the defendant for 700/. at thirty guineas, 
and this is the policy on which this action is brought. 

The defendant resists payment on the ground that 
he was not informed of the facts which had been com- 
municated to Murison by Murray on the Ist of May, 
and which it was admitted were material to the risk. 
The plaintiffs’ counsel conceded that if the plaintiffs 
had themselves known of these facts and had con- 
cealed them from the defendant, he would not be lia- 
ble on the policy. The plaintiffs’ counsel further con- 
ceded that if the policy in question had been effected 
through Rose, Murison & Co., and they had concealed 
from the defendant the information given by Murray 
to Murison, the defendant would not be liable to the 
plaintiffs on the policy. But the plaintiffs’ counsel 
contended that as the plaintiffs themselves acted in 
good faith and in ignorance of the facts disclosed to 
Murison, and did not effect the policy sued on through 
him or his firm, but through other agents who knew 
no more than the plaintiffs themselves knew, the 
plaintiffs are entitled to recover on the policy. This 
was the view adopted by the learned judge who tried 
the action. 

The defendant, on the other hand, contends that 
the knowledge acquired by Murison whilst he was en- 
deavoring {to effect an insurance for the plaintiffs, 
must in point of law be imputed to them; and that as 
between the plaintiffs on the one side and the defend- 
ant on the other, the plaintiffs,rather than the defend- 
ant, must suffer from the omission on the part of 
Murison to communicate what he knew to the plain- 
tiffs. Insupport of this contention certain authori- 
ties were referred to which it is necessary to exam- 
ine. 

The first is Fitzherbert v. Mather, 1T. R. 12. That 
was an action on a marine policy on a cargo of oats, 
lost or not lost, belonging to the plaintiff. The policy 
was effected through a person of the name of Fisher. 
The oats were bought by Bundock, acting for the 
plaintiff, from a person named Thomas, who shipped 
them, and who by Bundock’s orders sent a bill of lad- 
ing and invoice to Fisher. Thomas also wrote to 
Fisher, stating that the oats had been shipped, and 
that the vessel on board which they were had sailed. 
After this letter was written, but before it could have 
left the town where it was posted, Thomas learned 
that the vessel was lost. But he said nothing about it, 





and sent no further letter, and Fisher knew nothing 
He acted bona fide, and effected the insu- 
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rance after he had received Thomas’ letter above al- 
luded to. It is not stated that this letter was shown 
to the defendant, although there is some reason for 
supposing that it was. But even if it was not, still the 
information on which Fisher acted was obtained from 
Thomas, who was directed by Bundock, and it would 
seem also by the plaintiff, to communicate with 
Fisher; and Thomas wrote to Fisher expressly that he 
might insure it he liked. Moreover the plaintiff himself 
structed Fisher to insure as soon as the bills were sent 
him. The court construed this as meaning as soon as 
they came from Thomas. The court appear to have 
come to the conclusion that the plaintiff referred 
Fisher to Thomas for information, and thereby in ef- 
fect through Thomas supplied Fisher with defective 
information. The court held that the policy was ef- 
fected by misrepresentation; that Thomas had been 
guilty, if not of fraud, at least of great negligence; 
that the concealment by him from Fisher, and there- 
fore from the underwriter, of the loss of the oats, vi- 
tiated the policy, although both the plaintiff and 
Fisher acted in perfect good faith. It is to be ob- 
served that Ashurst, J., decided this case on the 
ground that Thomas’ knowledge was to be treated as 
the knowledge of the plaintiff; but the rest of the 
court seem to have treated the case as one of direct 
misrepresentation, though an innocent one so far as 
the plaintiff and Fisher were concerned. 

The next case is Gladstone v. King, 1M. & S. 34. 
This was an action on a policy on a ship, lost or not 
lost. The plaintiffs were her owners, and they claimed 
to recover damages for an injury sustained by theship 
by getting on arock before the policy was effected. 
The captain of the ship had written to the plaintiffs 
after the accident, and before the policy was effected, 
but he had not alluded to the accident, and the plain- 
tiffs knew nothing of it until after the ship arrived 
home. The court nevertheless decided that the plain- 
tiffe could not recover. The court held that it was the 
duty of the captain to inform the plaintiffs of the fact 
that the ship had been on a rock, and sustained in- 
jury, and that his omission in this respect, by means 
of which the owners were prevented from disclosing 
the accident to the underwriters, operated as an excep- 
tion of that particular risk out of the policy. Lord 
Ellenborough, in this case, appears to have been influ- 
enced by the consideration of the danger there would 
be to underwriters if captains were permitted to wink 
at accidents without hazard to the owners, and so 
always enable them to throw past losses on insurers. 
This case certainly went beyond Fitzherbert v. Mather, 
1T. R. 12, for the captain had nothing to do with the 
insurance, and he was not referred to by the plaintiffs 
for information. What however he knew was treated 
as impliedly known to the plaintiffs, although he did 
not tell them what he knew. 

The next case is Proodfoot v. Montefiore, L. R., 2 
B. Div. 511. It was an action on an agreement to in- 
sure some madder belonging to the plaintiff. Rees 
was the plaintiff's agent at Smyrna to buy and ship 
madder for him; and Rees had bought and shipped 
for the plaintiff a cargo of madder on board a vessel, 
which was iost soon after she sailed. Rees knew of 
the loss, and might have informed the plaintiff of it 
by telegram, but he purposely refrained from doing so 
fn order that the plaintiff might be able to insure in 
ignorance of what had occurred. The plaintiff did in 
fact insure the cargo before he knew of the loss, and 
the slip was signed by the defendants in ignorance of 
what had happened. The court decided aguinst the 
plaintiff, although he personally had acted in good 
faith, and had concealed nothing within his personal 
knowledge. The grounds of the decision are given on 
page 521, and are as foilows: ‘Notwithstanding the 
dissent of so eminent a jurist as Mr. Justice Story, we 





are of opinion that the cases of Fitzherbert v. Mather, 
1T. R. 12, and Gladstone v. King,1 M. & S. 35, were 
well decided; and that if an agent whose duty it is, in 
the ordinary course of business, to communicate infor- 
mation to his principal as to the state of a ship and 
cargo, omits to discharge such duty, and the owner, in 
the absence of information as to any fact material to be 
communicated to the underwriter, effects an insur- 
ance, such insurance will be void, on the ground of 
concealment or misrepresentation. The insurer is en- 
titled to assume, as the basis of the contract between 
him and the assured, that the latter will communicate 
to him every material fact of which the assured has, 
or in the ordinary course of business ought to have, 
knowledge; and that the latter will take the neces- 
sary measures, by the employment of competent and 
honest agents, to obtain through the ordinary chan- 
nels of intelligence in use in the mercantile world, all 
due information as to the subject-matter of the in- 
surance. This condition is not complied with, where 
by the fraud or negligence of the agent, the party pro- 
posing the insurance is kept in ignorance of a mate- 
rial fact, which ought to have been made known to 
the underwriter, and through such ignorance fails to 
disclose it. It has been said indeed that a party de- 
siring to insure is entitled on paying a corresponding 
premium, to insure on the terms of receiving compen- 
sation in the event of the subject-matter of the in- 
surance being lostat the time of the insurance, and 
that he ought not to be deprived of the advantage 
which he has paid to secure, by the misconduct of his 
agent. But to this there are two answers: First, that 
as we have already pointed out, the Implied condition 
on which the underwriter undertakes to insure—not 
only that every material fact which is, but also every 
fact which ought to be, in the knowledge of the as- 
sured, shall be made known to him—is not fulfilled; 
secondly, as was said by the court in Fitzherbert v. 
Mather, 1T. R. 12, where aloss must fall on one of 
two innocent parties through the fraud or negligence 
of a third, it ought to be borne by the party by whom 
the person guilty of fraud or negligence has been 
trusted oremployed. By thus holding, we shall pre- 
vent the tendency to fraudulent concealment on the 
part of masters of vessels and agents at a distance in 
matters on which they ought to communicate infor- 
mation to their principals,jas also any tendency-on the 
part of principals to encourage their servants and 
agents so to act.’’ 

The last authority which it is necessary to refer to 
is Stribley v. Imperial Marine Ins. Co.,1Q. B. Div. 507. 
It was an action by the Owners of a ship for a total 
loss; and one point raised was, whether the fact that 
the captain had not informed the plaintiff, and that 
he therefore had not informed the defendants of the 
fact that the vessel had encountered a storm and lost 
an anchor before the policy was effected, vitiated the 
policy. It was held that itdidnot. I understand this 
decision as in substance similar to Gladstone v. King, 
1M. &S. 35. 

The principle on which Fiteherbert v. Mather, 1 T. R. 
12, and Gladstone v. King, 1 M. & S. 35, are based has 
been much discussed, and as stated by the court in 
Proudfoot v. Montefiore, L. R., 2 Q. B. Div. 511, Mr. 
Justice Story, in Ruggles v. General Interest Ins. Co., 4 
Mas. 74, declined to follow it. His view however is 
opposed to that of the Supreme Court of the United 
States (12 Wheat. 408), and to that of Phillips, § 549, 
and Duer, and has not been adopted in this country. 
It appears to me to be established by the cases to 
which I have referred, that in order to prevent 
fraud and willful ignorance on the part of persons ef- 
fecting insurances, no policy can be enforced by an as- 
eured who has been deliberately kept in ignorance of 
material facts by some one, whose moral if not legal 
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duty it was to inform him of them, and who has been 
kept in such ignorance purposely,in order that he 
might be able to effect the insurance without disclos- 
ing those facts. 

The person who allows the assured to effect a policy 
under such circumstances as I am now supposing does 
not act fairly to the underwriters, and although such 
person may owe them uo legal duty, the assured can- 
not in fairness hold the underwriters tu the contract 
into which they have in fact entered under these cir- 
cumstances. The assured may himself be perfectly 
innocent when he effects the insurance; but as soon 
as he is informed of the facts it ceases to be righ® on 
his part to take advantage of the concealment with- 
out which that insurance would not have been ef- 
fected. In other words, the assured cannot take ad- 
vantage of the ignorance in which he has been im- 
properly kept by one who ought to have told him the 
truth. If it was the legal duty of the person who has 
so kept him in ignorance to inform him of the facts 
concealed, it is, I think. clearly settled that he cannot 
avail himself of his own personal ignorance of them. 
But if there is no such legal duty to him, the same 
consequence appears to me to follow if there was a 
moral duty to tell him thetruth. Hemay exclude all 
legal duty to be informed of what has occurred by giv- 
ing instructions dispensing with information; and 
such instructions may be given for reasons which ex- 
cludeallinference of fraudulent intent on his part. 
But in such acase it appears to me that he cannot en- 
force a contract of insurance obtained by such unfair 
means as those supposed. 

In my opinion, 2 Duer, 647, and 1 Phillips, § 537, are 
both right in contending that fraud on the part of the 
assured is not essential to discharge the underwriters 
on the ground of misrepresentation or concealment. 
It is a condition of the contract that there is no mis- 
representation or concealment either by the assured or 
by any one who ought as a matter of business and 
fair dealing to have stated or disclosed the facts to 
him or to the underwriter for him. 

If this view of the law be correct, it follows that the 
plaintiffs cannot recover in this action. The omis- 
sion of Murison to tell the plaintiffs what he knew, 
and the remarkable course his firm took of discontin- 
uing negotiations themselves, and of putting the 
plaintiffs in direct communication with Rose, Thomp- 
son, Young & Co. are only to be explained upon the 
theory that the plaintiffs were purposely kept in ig- 
norance, in order that they might insure on more fa- 
vorable terms than they otherwise might have done. 
It appears to me to have been clearly Murison’s duty 
to the plaintiffs to give them the information he had, 
so that they might, by disclosing what they knew and 
increasing their offer, cover the increased risk. Muri- 
son was not a stranger under no obligations to the 
plaintiffs. He was employed by them to effect an in- 
surance, and whilst so employed he acquired impor- 
tant knowledge respecting the ship. I cannot doubt 
that it was his duty to disclose this to the plaintiffs, 
and not to let them go on to insure in ignorance of 
what it was of the utmost importance they should 
know. 

The plaintiffs cannot, in my opinion, obtain any ad- 
vantage from this breach of duty to themselves. As 
between themselves and the defendant, the plaintiffs 
are the persons to suffer from the mistaken view their 
own agents took o1 their own duty. Their conduct 
vitiates this policy, although it was not effected 
through them, nor untilafter their agency had ceased; 
for had it not been for their breach of duty the policy 
could never have been effected for the premium which 
the plaintiffs paid. 

I have not based my judgment on the maxim that 
the knowledge of an agent is the knowledge of his 





principal, for like the master of the rolls, [ distrust 
such general expressions, which are quite as likely to 
mislead as not. But for the reasons I have stated, the 
decision of Day, J., was in my opinion erroneous, and 
judgment ought to be entered for the defendant, with 
costs here and below. 

Lopes, L. J. L have arrived at the same conclusion 
as Lord Justice Lindley, but the case isso important 
that I wish to give a separate judgment stating my 
reasons. 

It is unnecessary to state the facts of this case. 
They have been already fully stated, and are undis- 
puted. I purpose shortly to state the conclusion at 
which I have arrived after much consideration, and 
my reasons for that conclusion. 

It is clear law that if the policy sued in this action 
had been effected through the agents to whom the 
material communication was made, and who sup- 
pressed it, the assured, thought ignorant of the com- 
munication, could not have recovered from the un- 
derwriters, because there had been a concealment of a 
material fact by the agent of theassured. The know]- 
edge of the agent in such circumstances would be the 
knowledge of the principal—-a phrase which I under- 
stand to mean that the principal is to be as responsible 
for any knowledge of a material fact acquired by his 
agent employed to obtain the insurance, as if he had 
acquired it himself. 

In what does the present case differ from the one 
above stated, where the law is clear? It differs only 
in this, that here the policy was effected not through 
the agent, who had acquired and concealed the infor- 
mation in order that his principal might effect an in- 
surance upon favorable terms, but through another 
agent subsequently employed, who as well as his prin- 
cipal was innocent of any previous concea)ment. 

The plaintiffs’ contention is that it is only the con- 
cealment of material facts by the agent who effects the 
policy that vitiates it, not the concealment by any 
other agent. And the learned judge in the court be- 
low so held. The question raised seems to be whether 
if an agent employed to effect an insurance purposely 
omits to communicate material facts, which came to 
his knowledge during his employment (facts which it 
was his duty to communicate to his principal), it is a 
conceaiment which will avoid an insurance effected 
by an innocent principal through another agent, ig- 
norant of any such concealment. Authority and 
principle compel me to answer that question in the af- 
firmative. 

I will first deal with the authorities. The earliest 
is Fitzherbert v. Mather, 1 T. R.12. In that case it 
seems to have been held that where the conduct of the 
assured was wholly free from blame or suspicion, his 
policy was avoided by the concealment and virtual 
misrepresentation of an agent who had no authority 
to procure or direct the insurance. He was the con- 
signor and shipper of the goods insured. The judges 
thought the letter was a misrepresentation. The court 
clearly thought that it was the duty of the agent to 
have given information of the loss. The concealment 
of the agent was the ground of the decision. The as- 
sured was held to be affected by the concealment of an 
agent other than an agent employed to obtain an in- 
surance. 

The next case is Gladstone v. King,1 M. & S. 36. 
The insurance was on a shipon a specified voyage. It 
was made after the risk had commenced, but by its 
terms (lost or not lost) it related to their commence- 
ment, and covered all prior losses. When the 
policy was effected, no such loss was known to the 
owners to have occurred; but a partial loss had in 
fact occurred, which the master had neglected to com- 
municate, although the information might have been 
given in time to have governed the terms of the insur- 
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ance. He had in fact written to his owners after the 
loss had happened, and they were in possession of the 
letter when they effected the policy; but it contained 
no mention of the loss, nor does it appear from the 
report that this letter was shown to the underwriters, 
or that any representation was made to them founded 
upon its contents. In respect to them the case was 
simply that of the concealment of a loss, which was 
unknown to the assured, but which their ageuat was 
bound to communicate, aud might have communi- 
cated—and it was so treated by all the judges. It was 
for the recovery of the partial loss that the action was 
brought, and it was the opinion of the court that the 
concealment of the master, although not being frand- 
ulent, it did not operate to avoid the policy, yet ex- 
onerated the underwriters from the payment of the 
loss. Lord Ellenborough remarked that unless this 
rule was adopted the master would be instructed to 
remain silent in all similar cases, and then the under- 
writers would incur the certainty of being rendered 
liable for all antecedent average losses that they could 
not prove to have been known to the assured. 

These decisions establish that the knowledge of an 
agent not authorized to insure may be imputed to his 
principal, so that his silence shall have the effect of a 
concealment avoiding the policy and exonerating the 
underwriters from the loss. They seemto me a for- 
tiori cases to the present. The master had nothing to 
do with the insurance. His kuowledge was however 
imputed to the plaintiffs, although he did not commu- 
nicate to them what he knew. 

Proudfoot v. Montefiore, L. R., 2 Q. B. Div. 511, is a 
comparatively recent case. The plaintiff, in Manches- 
ter, employed an agent at Smyrna, who purchased 
and shipped for him there a cargo of madder, of which 
he advised him on the 12th of January, and forwarded 
the shipping documents on the 19th. The ship sailed 
on the 23d of that month,and went ashore the same 
day, whereby there was a total loss of the cargo. 
Next day the agent had intelligence of the loss, and 
might have telegraphed the casualty to his princigal 
immediately, but refrained on purpose that his prin- 
cipal might insure the cargo. On the 26th, which was 
the earliest post day for England, he announced the 
loss to his principal by letter. Meanwhile, before the 
arrival of the letter, but after the loss had been posted 
in Lloyd’s List, the principal effected an insurance on 
the carge. It was held that the policy was void on the 
ground of concealment of material facts known to the 
agent, and therefore known to the principal. All the 
cases, both English and American, were reviewed, 
and the judgment of the court, consisting of Cock- 
burn, C. J., Blackburn and Shee, JJ., was delivered 
by Cockburn, C. J., and unless that judgment is over- 
ruled it is clear that an assured cannot recover on a 
policy when he has designedly been kept in ignorance 
of material facts by somebody whose duty it was to 
communicate them. The chief justice in his judg- 
ment says (p. 519): ‘‘There was no fraud or undue 
concealment by the plaintiff’’ (the assured) ‘“ of ama- 
terial fact within bis personal knowledge. On the 
other hand, it is clear that the fact of the loss of the 
vessel might have been communicated to him by Rees 
by means of the telegraph, but was purposely kept 
back by the agent, for the fraudulent purpose of ena- 
bling the plaintiff to insure. We think it clear, look- 
ing to the position of Rees, as agent to purchase and 
ship the cargo for the plaintiff, that it was his duty to 
communicate to his principal the disaster which had 
happened to the cargo; and looking to the now gen- 
eral use of the electric telegraph, in matters of mer- 
cantile interest, between agents and their employers, 
we think it was the duty of the agent to communicate 
with hisemployers by this speedier means of commu- 
uication.” Further on the chief justice says (p. 521): 





‘That if an ageut whose duty it is in the ordinary 
course of business to communicate information to his 
principal as to thestate of aship and cargo, omits to 
discharge such duty, and the owner, in the absence of 
information as toany fact material to be communi- 
cated to the underwriter, effects an insurance, such in- 
surance will be void on the ground of concealment or 
misrepresentation.’’ Then come these very important 
words: “The insurer is entitled to assume, as the 
basis of the contract between him and the assured, 
that the latter will communicate to him every mate- 
rial fact of which the assured has, or in the ordinary 
course of business ought to have, knowledge, and that 
the latter will take the necessary measures by the em- 
ployment of competent and honest agents to obtain 
through the ordinary channels of intelligence in use 
in the mercantile world all due information as to the 
subject-matter of the insurance. This condition is not 
complied with when by the fraud or negligence of the 
agent, the party proposing the insurance is kept in ig- 
norauce of a material fact which ought to have been 
made known to the underwriter, and through such 
ignorance fails to disclose it.” The case we are now 
considering is a much stronger case than Proudfoot v. 
Montefiore, L. R., 2 Q. B. Div. 511, for here the agent, 
who designedly withheld material information, was 
at the time employed by the assured to effect an in- 
surance. 

The case of Stribley v. Imperiul Marine Ins. Co.,1 
Q. B. Div. 507, does not appear to me to carry the mat- 
ter beyond the cases already cited. 

The authorities therefore support the conclusion at 
which I have arrived. 

I fail however to see why in principle there should 
be any distinction between the case where the insur- 
ance is effected by the agent who obtained the infor- 
mation, and when it is effected by another agent em- 
ployed about the insurance. 

In both cases the assured, by a suppression of what 
ought to have been communicated to him, obtains an 
insurance which he would not otherwise have got. 
The underwriters are as much misled in the one case 
as the other. In both cases there is misconduct on 
the part of theagent of the assured; in both cases 
the underwriters are free from blame. It seems to 
me unjust and against public policy that a person, 
through whose agent’s fault the mischief has hap- 
pened, should profit to the detriment of those who are 
in no way in fault. 

On the ground of the implied contract between the 
parties, Iam of opinion too that the defendant is en- 
titled to succeed. The concealment by an agent who 
is bound to give the intelligence violates the under- 
taking on which the contract is founded, in the same 
way as a similar concealment by a principal. The un- 
derwriter has a right to believe, when he accepts the 
risk, that he is placed in possession of all the informa- 
tion which the assured himself has, or which it was 
the duty of any agent of his to communicate. The 
underwriter does not intend to insure risks concealed 
by some agent employed to obtain an insurance, who 
ought to have communicated them to his principal, 
any more than he does risks concealed by the agent 
actually effecting the insurance, or concealed by the 
principal himself. 

It is admitted that freedom from misrepresentation 
or concealment is a condition precedent to the right 
of the assured to insist on the performance of the 
contract, so that ona failure of the performance of 
the condition the assured cannot enforce the contract; 
but it is insisted also that if the misrepresentation or 
concealment is by an agent, it does not vitiate the 
policy where the principal is innocent, unless the 
ugent be the agent employed to effect the insurance. 
Icannot accede to that. I think there must be a free- 
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dom from misrepresentation or concealment, not only 
so far as the agent by or through whom the policy is 
effected is concerned, but in respect of any agent em- 
ployed by the assured to obtain the policy, whose 
duty it was to communicate material facts to his prin- 
cipal. 

Any more limited construction, to my mind, would 
be against public policy, against principle, contrary to 
authority, and would tend to encourage fraud and 
collusion in transactions where uderrima fides is es- 
sential. 

The appeal, in my opinion, must be allowed. 


Appeal allowed. 
Lord Esher, M. R., dissented. 
— 


ORIMINAL LAW—EVIDENCE—PRISONER'S TESTI- 
MONY AT CORONERS INQUEST. 


NEW YORK COURT OF APPEALS, OCT. 5, 1886. 


PEOPu.E Vv. MONDON.* 


Defendant was an Italian laborer, having an imperfect under- 
standing of the English language. He was under arrest, 
without warrant, charged with murder. A coroner’s in- 
quest was being held. The prisoner was taken by the 
sheriff, in whose custody he was, and whose power he 
could not resist, before the coroner’s inquest then en- 
gaged in an investigation against himself. Hedid not go 
there voluntarily. He was sworn by thecoroner as a wit- 
ness: was without counsel,and without means to employ 
counsel. He was not informed that he could not be com- 
pelled to be a witness against himself, nor that he need not 
give an answer which would tend to criminate himself. 

Held, that the prisoner’s attendance before the coroner was 
compulsory, and the testimony taken was involuntary and 
inadmissible under the Constitution. 

PPEAL from judgment of General Term, Fourth 

Department, affirming a judgment and conviction 

of defendant of murder in the first degree. The opin- 
ion states the case. 


H. Clay Hall, for appellant. 
Eugene E. Sheldon, for respondent. 


RAPALLO, J. The appellant was convicted at a court 
of oyer and terminer, held in Herkimer county, in May, 
1885, of the crime of murder in the first degree, for 
killing one John Wishart, and was sentenced to death. 
On appeal to the Supreme Court, the conviction was 
affirmed at a General Term, held in Syracuse, in No- 
vember, 1885. Boardman and Hardin, JJ., delivered 
opinions for affirmance, and Follet, J., delivered a dis- 
senting opinion. The case now comes before us on 
appeal from the judgment of affirmance. 

Numerous exceptions were taken at the trial, and 
after a careful.examination we concur in the conclu- 
sion reached by the Supreme Court as to all of the 
points raised on behalf of the appellant, except the 
one upon which the Jearned judges who heard the case 
at General Term differed in opinion, and we shall 
therefore confine our discussion to that point. 

The question in difference was the admissibility in® 
evidence upon the trial of the prisoner of statements 
alleged to have been made by him on his examination 
under oath at the coroner's inquest held upon the body 
of the deceased after it had been found, which was a 
considerable time subsequent to the killing. The evi- 
dence connecting him with the crime, aside from his 
alleged confession to members of his family, and af- 
terward to the officer having him in custody, was cir- 
cumstantial, but no question as to its sufficiency arises 
here. After the finding of the body of the deceased 


* Reversing 38 Hun, 188. 











the defendant was arrested, without warrant, as the 
suspected murderer. While he was thus in custody 
the coroner impanelled a jury aud held an inquest, 
and the defendant was called as a witness before the 
inquest, and was examined by the district attorney 
and by the coroner. The prisoner was an ignorant 
Italian laborer, unfamiliar with the English language, 
He was unattended by counsel, and it does not appear 
that he was in any manner informed of his rights, or 
that he was not bound to answer questions tending to 
criminate him. He was twice examined; on the first 
occasion the examination was taken by questions put 
either by the district attorney or by the coroner, 
and the result written down by the coroner, who 
then read the evidence over to him, line by line, and 
asked him if he understood it, and if it was the truth, 
and he said it was, and the coroner then re-swore him 
to the deposition. 

The coroner testifies that he came to the conclusion 
that the defendant did not understand English well 
enough to be examined; that on taking the evidence, 
which was signed by him, no interpreter was used; 
that the interpretor was used on a subsequent day; 
that the defendant made no corrections or suggestions 
while the deposition was being read to him; that he 
(the coroner) became satisfied, after taking defend- 
ant’s testimony on the first day, that it ought to be 
taken through an interpreter, and thought they might 
get it a little better and a little fuller. 

The court thereupon reserved its decision as to the 
admissibility of evidence until the opening of the court 
on the following day. 

The coroner was then asked various questions as to 
what the defendant had stated at the coroner’s inquest 
as to his having been on the ground where the body of 
deceased was found; as to when he had last seen the 
deceased alive; as to where deceased was then going; 
whether he was alone; as tothe whereabouts of the 
defendant onthe day the deceased disappeared; as to 
threats made by deceased to have the defendant ar- 
rested for marrying the daughter of deceased while 
having another wife living; as to disputes between de- 
ceased and defendant on that subject, and other ques- 
tions tending to establish the theory of the prosecu- 
tion as to the motive of the defendant in committing 
the murder. Some of the statements of the prisoner 
on his examination, as testified to by the coroner, con- 
firmed the theory of the prosecution as to the hostile 
feeling between the prisoner and the deceased, and 
the quarrels which had taken place between them, but 
the others were denials of implicating circumstances. 

Each of the questions thus put to the coroner, as to 
what the prisoner had testified to was specifically ob- 
jected to. The objections were overruled, and excep- 
tions duly taken. 

The deposition taken by the coroner, as_ before 
stated, was not offered in evidence, but the coroner, 
in giving his testimony, referred toit to refresh his 
recollection with respect to the testimony given by 
the defendant on the inquest. 

The coroner also testified that a club which was 
found near the body of deceased was produced at the 
inquest, before the taking of testimony began; that 
the defendant had then been informed that he was 
charged with the murder of the deceased, and on the 
production of the club exclaimed, ‘‘Me no kill old 
John with that club,” and appeared nervous and ex- 
cited. 

It thus appeared that when the prisoner was called 
upon to make his statements on oath before the coro- 
ner, he stood in the attitude of an accused person,and 
was required to answer for himself, as a party, and 
not as a mere witness to aid the coroner in investigat- 
ing the cause of the death of the deceased. The cause 
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of death was evident. The body had been examined, 
with the marks of violence plainly apparent, the 
bruised head, the fractured skull, and the broken club 
lying near it, with hair still adhering to it. It was 
evident that a crime had been committed. From the 
time that a felonious homicide was established, the 
proceedings assumed the form of a criminal investiga- 
tion. Hendrickson v. People, per Gardiner, J., 10 
N. Y. 49. 

By section 777 of the Code of Criminal Procedure it 
became the duty of the jury, if the death was occa- 
sioned by criminal means, to find who was guilty 
thereof, and on such finding the coroner was empow- 
ered to issue his warrant for the arrest of the guilty 
party if not already in custody. From that time the 
prisoner occupied the position of a person accused of 
crime,and his situation was similar to that of such a per- 
son before an examining magistrate, ‘‘and although 
the tribunal might be different, yet upon principle his 
rights would be the same in both cases.’’ 10N. Y. 48. 
And in Teachout v. People, 41 id. 9, Woodruff, J., in 
commenting upon the case of McMahon v. People,says: 
**The coroner was acting substantially in the place of 
an examining magistrate, and the fact that the pris- 
oner was held under arrest without warrant could not 
make his protection against such an inquisition less 
imperative.’’ And at page 12 the learned judge says, 
that declarations made under examination with such 
a charge depending should be excluded except where 
obedience to the statutory precautions is observed. 

The admissibility of examinations in evidence upon 
trial of the offender has been passed upon in many 
English cases, but the whole subject has been so thor- 
oughly discussed in three cases in this court that it is 
not necessary to refer particularly to the English au- 
thorities. 

In Hendrickson v. People, 10 N. Y. 13, the wife of 
the defendant died suddenly in the morning, and in 
the evening of the same day a coroner’s inquest was 
held. The defendant was called and sworn as awit- 
ness upon the inquest. At that time it did not appear 
tbat any crime had been committed, or that the de- 
fendant had been charged with any. crime, or even 
suspected, except so far asthe nature of some of the 
questions asked of him might indicate such a suspi- 
cion. On his subsequent trialonan indictment for 
the murder of his wife, the statements made by him 
at the coroner’s inquest were held admissible, on the 
ground that he was not examined asa party charged 
with the crime; that it had not appeared even that a 
crime had been committed, and that he had simply 
testified as a witness on the inquiry as to the cause of 
the death. 

In People v. McMahon, 15 N. Y. 384, the defendant 
was arrested by a constable, without warrant, on a 
charge of having murdered his wife. The constable 
took him before the coroner, who was holding an in- 
quest on the body, by whom he was sworn and exam- 
ined asa witness. It washeld that the evidence thus 
given was not admissible on the prisoner's trial for the 
murder, and his conviction was reversed upon that 
ground. In the judgment all the judges who heard 
the case concurred. 

The next case is Teachout v. People, 41N. Y.%. In 
that case the defendant appeared at the coroner’s in- 
quest, in pursuance of a subpoena to testify, and vol- 
untarily attended. He was not under arrest, but was 
informed by one Dalley that it was charged that his 
wife had been poisoned, and that he would be arrested 
for the crime. Before he was sworn he was_informed 
by the coroner that there were rumors that his wife 
came to her death by foul means, and that some of 
those rumors implicated him, and that he was not 
obliged to testify unless he chose. He said he had 
no objection to telling all he knew. The learned judge 





delivering the opinion precludes it by a reference to 
these facts as showing that the statements made were 
voluntary in every legal sense, and held that a mere 
consciousness of being suspected of a crime did not so 
disqualify him that his testimony, in other ‘respects 
freely and voluntarily given before the coroner, could 
not be used against him on his trial on a charge sub- 
sequently made of such crime. On that ground he 
held the evidence properly admitted, at the same time 
referring with approval to the McMahon case, and dis- 
tinctly limiting the rule of exclusion to those witbin 
its bounds. 

The present case is identical in all its essential fea- 
tures with the McMahon case. In both.cases the pris- 
oner had been arrested without warrant as a sus- 
pected murderer. While under arrest he was taken 
by the officer having him in charge before the coro- 
ner’s inquest, and examined on oath as to circum- 
stances tending to connect him with the crime. The 
present caseis even more clear than the McMahon 
case, for here the homicide had been shown before he 
was examined, the, prisoner was informed that he was 
charged with the murder, the alleged instrument of 
death was produced, and the prisoner was interrogated 
as to his motive for the alleged killing, his where- 
abouts, and other inculpating matters. 

There has been no case overruling the McMahon 
case, and we are not referred to any decision, either 
in this country or in England, at variance with it, 
although there are many which sustain it, and even 
go further in the direction of excluding examinations 
under oath, before a magistrate, of persons afterward 
put upon trial on criminal charges. Rex v. Lewis, 6 
C. & P. 161; Rex v. Danis, id. 177; Wheiting’s case, 8 
id. 238; Hawarth’s case, 4 id. 254, note. 

The court at General Term in the present case seem 
to regard the case of People v. McGloin, 91 N. Y. 241, 
as sustaining the course pursued by the prosecution, 
and consequently overruling the McMahon case; but 
a brief examination will show that there is no analogy 
between the two cases. The case of McGloin was not 
that of the examination of a prisoner on oath before 
a magistrate, before whom he was taken involuntarily 
while in custody, and interrogated by the magistrate, 
who to allappearance had power to require him to an- 
swer. But it was a clear case of voluntary confession. 
The prisoner was not taken before any magistrate. 
While under arrest he said to the inspector of police, 
who had him in charge, that he would make a state- 
ment. The inspector then said he would send for 
Coroner Herman to take it. The coroner was then 
sent for, and came to police headquarters, and took 
down in writing the confession dictated by the pris- 
oner, the coroner asking no questions, and not acting 
in any official capacity, but as a mere amanuensis to 
take down the confession and prove the contents. 
Whether sworn or unsworn is immaterial, as the con- 
fession is in no respect compulsory, but was volun- 
tarily offered by the prisoner. It was not taken be- 
fore a magistrate upon a judicial investigation against 
the person accused of the commission of the crime. It 
lacked this essential element of the McMahon case, 
and is in no respect in conflict with it. 

Section 395 of the Code of Criminal Procedure is also 
referred to as superseding the McMahon case. That 
section provides that ‘‘a confession of a defendant, 
whether in the course of judicial proceedings, or to a 
private person, can be given in evidence against him, 
unless made under the influence of fear produced by 
threats, or unless made upon a stipulation of the dis- 
trict attorney that he shall not be prosecuted there- 
for.” 

The rule thus established is founded upon the com- 
mon-law rule on the subject of confessions, but is 
much more definite and stringent. The rule, as laid 
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down in Hawkins, is stated to be that “a confession, 
whether made under an official examination or in dis- 
course with private persons, which is obtained from a 
defendant either by the flattery of hope or by the im- 
pression of fear, however slightly the emotions may be 
implanted, is not admissible in evidence.”’ 

By the section of the Code quoted, the fear which 
is required to exclude the confession must be a fear 
produced by threats, and the hope must be based upon 
a stipulation of the district attorney promising immu- 
nity from prosecution for the crime confessed. But 
I do not apprehend that this provision was intended 
to apply to any but voluntary confessions, or to 
change the statutory rules relating to the examination 
of prisoners charged withcrime. The Criminal Code 
retains the provisions of the Revised Statutes applica- 
ble to such examinations, which provisions are framed 
with reference to the constitutional provision that no 
person shall in any criminal case be compelled to be a 
witness against himself. Art. 1, § 6. 

In all the cases in which reference has been made to 
the subject, it seems to be conceded that an examina- 
tion of a person arrested on a criminal charge, con- 
ducted in violation of the statutory provisions, would 
not be admissible in evidence against him on his trial 
for the offense. To take a prisoner before a magistrate, 
swear him, subject him to a minute interrogation as 
to the circumstances as relied upon as evidence of his 
guilt, and then use such an examination on his trial, 
would be a departure from our system of criminal ju- 
risprudence which should not be tolerated, and 
whether the investigation were conducted before a 
committing magistrate or before a coroner’s jury, 
could make no substantial difference, provided it ap- 
peared that a homicide had been committed, and the 
prisoner was brought before the inquest as an ac- 
cused person, and the object of the inquisition was to 
ascertain his guilt. 

The McMahon case held distinctly that an exami- 
nation thus conducted before a coroner’s jury could 
not be used on the trial of the prisoner, and after that 
decision has stood for nearly a quarter of a century as 
the law of the State, it would require, for the purpose 
of overruling it, something much more definite than 
any thing that can be found in the Penal Code or the 
Code of Criminal Procedure. 

There is nothing indefinite in the doctrine of that case 
as defined and limited in the Teachout case, nor am I 
able to see that an adherence to it would in any way 
embarrass the administration of criminal justice in 
the State, while on the other hand it is not difficult to 
see that a departure from it would be subversive of 
some of the fundamental principles of our criminal 
jurisprudence. Nor is there any thing in the exclu- 
sion of such evidence inconsistent with section 395 of 
the Code. 

The evidence sought to be excluded is not a confes- 
sion, certainly not a voluntary confession, but an offi- 
cial examination on oath of the prisoner while in cus- 
tody, in which, although he admits some facts in re- 
gard to the relations between him and the deceased, 
he denies all knowledge of the crime, he denies hav- 
ing seen the deceased after he saw him on the railroad 
track on the day when he left his home, and he denies 
ever having been on the ground where the body was 
found. These denials were much more important to 
the prosecution than any of the admissions contained 
in the examination, for they were met by the evi- 
dence of the prisoner's subsequent admissions to Sher- 
iff Brown, which, if true, showed that his previous 
statements under oath before the coroner’s inquest 
were false. This mode of examining and involving a 
prisoner arrested on acharge of crime is not sanc- 
tioned by the provision of section 395 of the Penal 
Code, which declares voluntary confessions made “in 








the course of judicial proceedings’ admissible in evi- 
dence. Those words do not necessarily refer to a ju- 
dicial examination of the prisoner on the subject of 
the charge made against him. The object of section 
395 is to declare what confessions shall be deemed vol- 
untary, and therefore admissible, whether made out 
of court toa private person, or in court, or in the 
course of any judicial proceeding between any parties. 
The examination of a prisoner on oath before a magis- 
trate on the subject of the charge made against him 
is condemned in the McMahon case, and those upon 
which it rests, in the Teachout case, and by the stat- 
utes which prohibit such examinations. Code Crim. 
Proc., $$ 188, 196, 198; 2 Rev. Stats. 708, §§ 14, 15, 16. 

The three cases which have been cited, the Hen- 
drickson case, the McMahon case, and the Teachout 
case, draw the line sharply, and define clearly in what 
cases the testimony of a witness examined before a 
coroner’s inquest can be used on his subsequent trial, 
and in what cases it cannot. Where a coroner’s in- 
quest is held before it has been ascertained that a 
crime has been committed, or before any person has 
been arrested charged with the crime, and a witness 
is called and sworn before the coroner’s jury, the tes- 
timony of the witness, should he afterward be charged 
with the crime, may be used against him on his trial, 
and the mere fact that at the time of his examination 
he was aware that a crime was suspected, and that he 
was suspected of being the criminal, will not prevent 
his being regarded as a mere witness whose testimony 
may be afterward given in evidence against himself. 
If he desires to protect himself he must claim his 
privilege. Butif at the time of his examination it 
appears that a crime has been committed, and that he 
is in custody as the supposed criminal, he is not re- 
garded merely as a witness, but as a party aecused, 
called before a tribunal vested with power to investi- 
gate preliminarily the question of his guilt, and he is 
to be treated in the same manner as if brought before 
a committing magistrate, and an examination not 
taken in conformity with the statute cannot be used 
against him on his trial for the offense. On this 
ground the judgment should be reversed, and a new 
trial ordered. 

Andrews, Danforth and Finch, JJ., concur, Earl, J., 
reads dissenting opinion for affirmance; Ruger, C. J., 
concurs; Miller, J., not voting. 

Judgment reversed. 


——__. 


NEW YORK COURT OF APPEALS ABSTRACT. 


MASTER AND SERVANT—NEGLIGENCE.—A railroad 
company is not required to furnish engines for its 
business of any particular power; and the company is 
not liable for an injury to one of its employees caused 
by the diminished power of one of its engines. Burke 
v. Wetherbe, 96 N. Y. 562; Marsh v. Chickering, 101 
id. 396; Sweeney v. B. & Jones Em. Co., id. 520. Inthe 
case of Marsh v. Chickering, Judge Miller, following 
prior authorities, said: ‘* The ruleis that the master 
does not owe to his servants the duty to furnish the 
best-known or conceivabie appliances; he is simply 
required to furnish such as are reasonably safe and 
suitable, such as a prudent man would furnish if his 
own life were exposed to the danger that would result 
from unsuitable or unsafe appliances.’’ Suppose in 
that case the ladder had when new been furnished 
with hooks and spikes, and they had by use been bro- 
ken off, how could it have been claimed that the lia- 
bility of the master would be different? Would the 
master have been bound to replace hooks and spikes 
which had come off, while he owed no duty to his ser- 
vant originally to place them upon the ladder? So 
here was the defendant bound to restore this engine 
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by repairs to the power which it originally possessed, 
while it owed no duty to purchase a new engine of 
greater horse power than this then possessed? It is 
plain that the answer to these questions should be in 
the negative. Jones v. Granite Mills, 126 Mass. 84; 
Kelley v. Silver Spring Co., 12 R. L. 112; Smith v. 
Railway Co., 69 Mo. 34; Fort Wayne, etc., R. Co. v. 
Gildersleeve, 33 Mich. 133; Western, etc., R. Co. v. 
Bishop, 50 Ga. 465; Wander v. Railroad Co., 32 Md. 
411; Philadelphia, etc., R. Co. v. Keenan, 103 Penn. 
St. 124. Oct. 5, 1886. Bajus v. Syracuse, etc., R. Co. 
Opinion by Earl, J. 


MORTGAGE— FORECLOSURE OF—RECEIVER’S CERTIFI- 
CATES—WAGES OF EMPLOYEES.—The lien of the mort- 
gagees of a railroad cannot be impaired or affected by 
the claims of employees of the company for wages due 
them at the time of the appointment of a receiver in 
proceedings to foreclose a mortgage. The receiver has 
no power to issue certificates of indebtedness to pay 
such employees, which will be alien on the road prior 
to the lien of the mortgage. Oct. 5, 1886. Metropoli- 
tan Trust Co. v. Tonawanda Valley, etc., R. Co. Opin- 
ion by Danforth, J. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CRIMINAL LAW—ASSAULT AND BATTERY—RIOT.—A 
conviction for assault and battery only may be had on 
an indictment which charges in one counta riot and an 
assault and battery committed riotously. The general 
rule is familiar that any defendant in an indictment 
may be convicted of any offense which is well charged 
therein, and is proved, although the whole charge con- 
tained in the indictment is not proved. But the de- 
fendant contends that the present case falls within an 
exception to the rule, and that no conviction for as- 
sault and battery only can be had on an indictment 
which charges inone count ariot and an assault and 
battery committed riotously. The decision in Rex v. 
Heaps, 2 Salk. 593; S. C., nom. Rex v. Sudbury, 1 Ld. 
Raym. 484, is chiefly relied on to support this view, 
and it certainly has been often considered by text- 
writers as going to this extent, though on examina- 
tion it will be seen that it does not necessarily do so. 
The indictment in that case charged several with riot 
and a riotous assault, and the jury found a general 
verdict of guilty against two and acquitted the rest. 
On a motion in arrest of judgment, it was considered 
clear that the two defendants who were convicted 
could not be held guilty of a riot since the others were 
acquitted, and two persons are not enough to make a 
riot; and being thus in contemplation of law dis- 
charged of the riot, it was held that no judgment upon 
the general verdict of the jury could be entered 
against them for the assault and battery. No special 
verdict of guilty of the assault and battery was re- 
turned, and the question did not arise whether such a 
special verdict could have been sustained. In princi- 
ple no good reason is perceived for taking this case 
out of the general rule more than other cases where 
there is acharge of assault and battery, with circum- 
stances of aggravation, which the evidence fails to 
prove. The whole current of modern decisions is op- 
posed to establishing such an exception, and the de- 
cision in Shouse v. Commonwealth, 5 Penn. St. 83, 
cited with approbation in Dinkey v. Commonwealth, 
17 id. 126, is directly in point. See Bennett & Heard 
Lead. Cas. 551-554; 2 id. 38. Mass. Sup. Jud. Ct., Oct. 
21, 1886. Commonwealth v. Hall. Opinion by C. Al- 
len, J. 

SENTENCE—CHANGING AT TERM.—The final 
complaint made <n the case is that the court erred in 
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the sentence. When the defendant was first called for 
sentence, the court inadvertently adjudged him to 
confinement at hard labor in the penitentiary for a 
term of six months. This of course was erroneous, for 
no person can be sentenced to confinement a hard la- 
bor in the penitentiary for a term less than one year. 
Comp. Laws, 1879, ch. 31, § 291. Within an hour after 
sentence was pronounced the attention of the court 
was called to the mistake, and the prisoner and his 
counsel being still in court, the case was again called, 
and the court proceeded to sentence the prisoner to 
imprisonment for a term of one year. It does not ap 
pear that a formal order was made setting aside the 
first sentence, but the court pronounced the second 
sentence upon the same verdict, stating in the record, 
as a reason for its action, that the statute did not au- 
thorize the judgment first pronounced. This was in 
effect a setting aside of the first judgment; and the 
only formal judgment recorded in the case is the one 
under which the prisoner is in custody, sentencing 
him to imprisonment for one year. The general rule 
is that the records of a court may be corrected or re- 
vised at any time during the term at which the judg- 
ment was rendered. The sentence first pronounced 
against the defendant was not executed or put into 
operation, and “so long as it remained unexecuted, it 
was, in contemplation of law, in the breast of the 
court, and subject to revision and alteration.’’ Com. 
v. Weymouth, 2 Allen, 147. We think it is clearly 
within the discretion and powerof the court, until 
the end of the term, to amend and revise or increase 
the sentence which had not gone into effect. 1 Bish. 
Crim. Proc., § 1298, and cases cited. As nothing had 
been done under the sentence first pronounced, and as 
the final sentence did not impose a penalty in excess 
of that provided by law, the rights of the defendant 
were not infringed upon, nor has he any ground for 
complaint. Kaus. Sup. Ct., Oct. 7, 1886. State v. 
Hughes. Opinion by Johnston, J. 


SALE OF INTOXICATING LIQUORS TO MINOR BY 
AGENT.—Defendant, who was duly licensed to sell 
liquors to be drunk on the premises, was indicted for 
selling toa minor. It was claimed that the sale was 
made by the bartender without defendant’s authority. 
On the trial the court instructed the jury that a sale 
by a bartender in his master’s shop, and in the regular 
course of his master’s lawful business, is prima facie a 
sale by the master, although the sale is an illegal 
sale; but that such a sale may be explained by show- 
ing that it was unauthorized. Held, error; that 
although it was evidence for the jury to consider, and 
which might warrant it in inferring that the sale was 
authorized by the defendant, yet that it was going too 
far to behold that it raised a presumption of fact that 
such was the case. The fact that a man employsa 
servant to conduct a business expressly authorized by 
statute, and that the servant makes the unlawful sale 
in the course of it,do not necessarily overcome the pre- 
sumption of innocence merely because the business is 
liquor selling, and may be carried beyond the statute 
limits. Com. v. Putnam, 4 Gray, 16; Com. v. Dunbar, 
9 id. 298. It is true that a master would be liable civilly 
for such a sale as supposed in the instruction, but his 
civil liability exists even when he prohibits the sale, and 
therefore it does not stand upon a presumption that 
he authorized the sale, but upon the general ground 
of a master’s liability for the unauthorized torts of 
his servants,, whatever that may be. George v. Goodey, 
128 Mass. 289; Roberage v. Burnham, 125 id. 277; Pub. 
Stat., ch. 100, § 24; Byington v. Simpson, 134 Mass. 
169, 170. Com. v. Holmes, 119 id. 195, cited for the 
prosecution, went no further than to decide that evi- 
dence that the defendant’s son and clerk sold intoxi- 
cating liquors in a public house kept by the defendant 
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was evidence of sale by the defendant sufficient to be 
submitted to the jury. See Com. v. Edes, 14 Mass. 
406. Nothing was said as to a presumption of fact. 
The evidence too was stronger than the case at bar. 
For there the defendant set up uo license, and any 
sale was unlawful, and the question was whether the 
defendant gave authority to his clerk to sell at all. It 
might well be thought that the clerk would hardly un- 
dertake to sell in the way of business in his employer’s 
house without some authority. But it is obviously 
much more likely that a servant employed to make 
lawful sales should occasionally go beyond his author- 
ity, which he might do by his taking a minor for an 
adult, than that he should go into a wholly unauthor- 
ized business. Com. v. Nichols, 10 Metc. 259, probably 
suggested the ruling of the court, and is perhaps a lit- 
tle nearer the case at bar than Com. v. Holmes, as the 
defendant seems to have sold liquors wholesale, and to 
have employed his clerk in that business, although not 
licensed to sell at retail. The court, in sustaining the 
defendant's exceptions, said a sale at retail by the 
clerk was only prima facie evidence of a sale by the 
master. It hardly said, and could not have decided, 
that such a sale was prima facie asale by the master, 
or that it raised a presumption of fact. Moreover, if 
it were held that there was such a prssumption of fact 
in cases like Com. v. Holmes and Com. v. Nichols, it 
would not follow that there was the same presump- 
tion in the present case, still less that it was so plain 
that the jury could be instructed to act on it. Such 
presumptions are questions of fact and of degree. 
Mass. Sup. Jud. Ct., Oct. 21, 1886. Commonwealth v. 
Briant. Opinion by Holmes, J. 

STENOGRAPHER—COPY OF TESTIMONY—CONTRACT.— 
Court stenographers may recover for copies of testi- 
mony made by them under special contract, and the 
public has no concern therein so long as they discharge 
their official duties properly, since the laws under 
which they are appointed, and which prescribe their 
duties, do not require that they shall devote all their 
timeto the public service. Smith v. Portage Co., 9 
Ohio, 25; Davis v. Munson, 43 Vt. 676; England v. 
Davidson, 11 Adol. & E. 856; 1 West Con., § 502; 
Sharp’s Adm’x v. Kirkendall, 2 J. J. Marsh. 150; 
Evans v. Inhabitants of Trenton, 24 N. J. Law, 764. 
Mich. Sup. Ct., Oct. 21, 1886. Langley v. Hill. Opinion 
by Sherwood, J. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, Nov. 28, 1886: 

Judgment affirmed with costs—Isaac N. Phelps et 
al., appellants, v. Robert B. Borland, respondent; 
Sarah Solomon, administratrix, appellant, v. Manhat- 
tan Ry. Co., respondent; Julia Riley, administratrix, 
vy. Albany Savings Bank, respondent; Samuel G. 
Craig, administrator, respondent, v. Manhattan Ry. 
Co., appellant; In re Final Accounting of Elbridge T. 
Gerry, trustee of Jean B. Goelet, deceased, under will 
of Peter P. Goelet; Peter Moller, Jr., et al., executors, 
respondents, v. Joseph W. Duryes et al., executors, 
appellants; Clarissa Lammer et al., appellants, v. 
Helen G. Stoddard, executrix et al., respondents; 
Harry Marion Simms, executor, etc., respondent, v. 
United Sates Trust Co. of New York, appellant; Will- 
iam E. Smith, respondent, v. Thomas Nelson et al., 
executors, appellants; Ansonia Brass and Copper Co., 
appellant, v. William C. Conner et al., executors, re- 
spondents; John Cox, respondent, v. Mayor, etc., cf 
New York, appellant; Susan E. Bedell, administra- 
trix, respondent, v. Long Island R. Co., appellant; 
Joseph Young, administrator, respondent, v. N. Y. C. 
& H. R. R.Co., appellant; James P. Conner et al., 
executors, respondents, v. Joseph Dubee] et al., appel- 





lants; In re Estate of Elias W. Cady, deceased; In re 
Application of Robert B. Gardner, administrator; 
Dorlesca M. Van Alstyne, executor, respondent, v. N. 
Y. C. & H. R. R. Co., appellant; In re Judicial Settle- 
ment of Accounts of John Hohman et al., executors; 
James B. Lockwood, as sole trustee et al., v. William 
T. Brantley, administrator et al.; Betsey Squires, ap- 
pellant, v. Coleman Robinson, executor, respondent, 
—FEach of the two judgments affirmed; that against 
the defendant as executrix without costs; that against 
her as an individual with costs—Angeline C. Johnson 
et al., administrators, respondents, v. Maria J. 
Myers, executrix, appellant. Two cases.—Order re- 
versed—Angeline C. Johnson v. Maria J. Myers.— 
Judgments of General and Special Terms modified ac- 
cording to opinion herein, and with these modifica- 
tions the interlocutory judgment appealed from af- 
firmed,without costs of this appeal to either party—Le 
Dette A.Bostwick,resp.,v. Emily P. Beach,exc.,app.— 
Judgment reversed, and judgment rendered for de- 
fendant, with costs—Edgar T. Brackett, administra- 
tor, respondent, v. Chester Griswold, impleaded, ap- 
pellant.——Judgment affirmed, with costs—Eli W. 
Blake, respondent, v. Same.—Judgment of General 
and Special Terms modified in accordance with opin- 
ion herein,costs of the appellants to be paid out of the 
proceeds of the sale—Francis J. Byrnes et al., resp., v. 
Benjamin M. Stillwell et al., appellants. Judgment 
and order of General Term reversed, and that of sur- 
rogate affirmed with costs—Phebe Augebine et al., re- 
spondents, v. John M. Jackson, executor, appellant. 
— Judgment reversed, new trial granted, costs to 
abide the event—Mary Shaw, administratrix, respond- 
ent, v. Charles L. Sheldon et al., appellants; Nellie 
Card et al., executors, respondents, v. Manhattan Ry. 
Co., appellant; Jennie E. Gardinier, administratrix, 
etc., respondent, v. New York Cent. & H. R. R. Co., 
appellant.——Judgment afflrmed—People, respondent, 
v. Charles A. Buddenseick, appellant; People, re- 
spondent, v. Charles G. Sherman et al., appellants. —— 
Judgments of General and Special Terms reversed, 
and judgment entered in accordance with opinion 
herein; costs of all parties in the Supreme Court and 
in this court to be paid by the trustees out of the sur- 
plus income of the trust estate—Albert Delafield et 
al., executors, respondents, v. Richard Delafield Ship- 
man, impleaded, appellant.——Judgment reversed, 
with leave to the defendant to answer on payment of 
costs—Emily D. Jex et al., executors, appellants, v. 
Mayor, ete., of New York, respondents.——Order af- 
firmed with costs—Peter Moller, Jr., et al., executors, 
respondents, v. Joseph W. Duryee, appellant, Abram 
B. Conger et al.; Sarah W. Duryee, appellant, v. Isaac 
Ogden, respondent; Alexander C. Morrison, respond- 
ent, v. Jane Van Benthuysen et al., executors, appel- 
lants; William C. Hoag, respondent, v. Mary Kehoe, 
appellant; People v. Knickerbocker Life Ins. Co.; In 
re Settlement of accounts of Dorothy A. Huntington, 
executrix.—Order of General Term striking out dis- 
bursements reversed and the judgment as entered 
at Special Term affirmed, with costs of appealto this 
court—Roxanna C. Larkins, respondent, v. Paul C. 
Maxon, appellant (two cases).——Motion to dismiss 
granted—People v, William C. Moore. 


NOTES. 


A Judge at North Yakima, Washington Territory, in 
a recent case in which the right of a woman, who was 
born in a foreign country, to sitin the capacity of a 
juror was questioned, held that if the husband of the 
woman was a citizen of this country, the woman ac- 
quired the same status as that of her husband, and 
was therefore qualified to vote and sit as a juror. 
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CURRENT TOPICS. 
\f R. JOHNSON T. PLATT, of New Haven, sends 
i us his paper on “The Opportunity for the De- 
velopment of Jurisprudence in the United States,” 
read before the American Bar Association at its 
last meeting. Mr. Platt starts out with assuming 
that the law is in an ‘‘ uncertain condition.” Herein 
we agree with him, although Mr. Cortlandt Parker 
says there is no trouble of that sort in New Jersey. 
We infer that Mr. Platt is in favor of eventual 
written law, but he thinks that the undertaking is 
hedged about with very serious difliculties, owing 
to ‘the undue activity of legislative bodies, and 
the carelessness and ignorance exhibited in framing 
statutes.” He thinks that the time has not arrived 
‘‘when we can, to the best advantage, or with 
much hope of benefit, put the whole law into stat- 
utory forms.” We would like, right here, to ask 
Mr. Platt when he thinks it will come, and why 
he has any reason to expect it, if it has not arrived? 
When will the accumulations, the contradictions 
and the confusion, ever be less under the present 
no-system? (A laboring man, hearing Henry Rus- 
sell sing, ‘‘There’s a good time coming boys, wait a 
little longer,” arose and said, ‘‘Mr. Russell, about 
when do you think it will get here?”) Mr. Platt 
continues: ‘* Much as codification has been consid- 
ered and discussed, there are many questions relat- 
ing to it still unsettled, and upon which there is no 
agreement, even among its professed advocates.” 
Well, when will they ever agree? But he goes on: 
‘What is the best classification and arrangement 
fora code? Will not the statement of some parts 
of the law in the form of brief general propositions 
breed more uncertainty than afflicts us at present? 
Would not the putting of the law in statutory form, 
where, as in this country, the importance of care- 
ful and judicious legislation is but imperfectly un- 
derstood, greatly increase the tendency to frequent 
and unnecessary changes in the rules of law? 
Should a draft code contain simply a statement of 
the existing rules of law, or be accompanied by sug- 
gestions for their improvement and amendment? 
What would be the effect of codification upon the 
tendency now apparent to bring the laws of the 
several States upon many important topics into con- 
formity? Is the proposed code to embrace the 
whole of the law, both statutory and common, or 
only the statute law and so much of the common 
law as the draughtsman finds it convenient to ex- 
press in the form of general rules? * * * Take 
the mode in which the rules of law are to be ex- 
pressed in the code. Shall they be contained in 
brief, general propositions, which look very simple 
to the untrained, but in fact are very hard to un- 
derstand and apply to a particular state of facts? 
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Would not such a form, considering the habits and 
training of our bench and bar, throw upon the 
judges a burden of interpretative work under which 
the whole judicial system would break down? 
Again, with this form, classification becomes of the 
utmost importance, for every proposition or rule 
should be deducible from a more general rule that 
precedes it in the order of arrangement.” Mr. Platt 
pays Mr. Field very high compliments, but we wish 
he were not ‘“‘almost” but ‘‘altogether” of his 
way of thinking. He also says a good word for 
our own ‘‘American Reports,” which we are grate- 
ful for. But we think he exaggerates the difficul- 
ties of codification. A very distinguished and very 
able judge of this State in his last years fell into a 
doubting habit of mind, which an acute observer 
described as follows: ‘* He doesn’t exactly see how 
the plaintiff is going to be able to make out a cause 
of action in any case.” There is no use in waiting 
for a perfect code or one which will please every- 
body. The only way ever to get a good code is to 
enact the best now practically attainable. This 
will undoubtedly be improved, but the time will 
never come when there will not be a considerable 
class who will believe that ‘‘man never is, but al- 
ways to be, blest” with a code. 


Another voice from New Haven reaches us in a 
paper entitled ‘‘The Incorrigible; who is he, and 
what shall be done with him?” read by Professor 
Wayland at the recent meeting of the National 
Prison Association at Atlanta. The first question 
is easily answered by the essayist; ‘‘ the incorrigi- 
ble” is an habitual criminal. As to what is to be 
done with him, we were afraid the professor was 
going to recommend whipping him, but he does 
not— he recommends shutting him up for life, af- 
ter two or three convictions, which is much more 
sensible. He exhibits convincing statistics of habit- 
ual criminality. He does not much believe in com- 
mutation for gcod behavior. On this point he says: 
‘‘ Nothing can be more fallacious or more mislead- 
ing than a belief that what is technically called in 
prison parlance ‘good behavior,’ has any decisive, 
or controlling, or considerable value in determining 
the question of character. This 1s especially true 
in the case of all penal institutions where an allow- 
ance of time is conceded for good conduct. Every 
warden in the country knows by long and uniform 
observation that the most hardened criminals are 
the very men who rarely transgress a prison rule. 
They have learned the hard lesson of self-control. 
They will gladly submit to any self-denial which 
shortens the time of confinement, which hastens 
the day of deliverance, the day which reunites 
them to their old pals, and introduces them to new 
schemes of plunder. I once asked a prisoner, an 
old offender, whose conduct was irreproachable, 
and to whom I had been referred by a confiding 
official as a specimen of what wholesome prison dis- 
cipline could effect in the way of reformation, how 
he occupied his mind during his leisure hours. He 





442 


THE ALBANY LAW JOURNAL. 








answered promptly, and with refreshing frankness: 
‘Ireview my past life and try to discover what 
mistakes I have made, so that I may not repeat 
them when I go out. I was first detected, arrested 
and convicted because I got drunk; so I have re- 
solved never again to drink to excess. My next 
conviction was because I had a confederate, and he 
gave me away. I have had all I want of partner- 
ship. I shall be my own man after this. The 
third time I trusted my secret toa woman. It is 
the last time I shall fall into that trap. I have 
looked over the whole ground carefully, and I 
think by sticking to these resolutions, and some 
others which I have made, I shall not run much 
risk of being caught and caged again.’ ‘But have 
you never thought,’ I asked, ‘that it might be 
wiser to reform your life altogether?’ ‘ Well no, 
I can’t say that I have,’ he replied. ‘I have obeyed 
all rules since I came into the prison. What I pro- 
pose to do when I get out is nobody’s business but 
my own.’ In cases like this, and they are the rule 
rather than the exception, the time commutation 
for good conduct is only valuable as an aid to dis- 
cipline.” A law such ds he recommends has been 
enacted in Ohio, with a provision for parole. This 
statute is mandatory. A similar one exists in 
Michigan. A permissive one exists in Maine. We 
agree with Professor Wayland, but we doubt about 
the parole condition. Is it not better to keep har- 
dened criminals and incurable lunatics shut up for 
life? At all events, there ought to be no commuta- 
tion for good behavior in the case of criminals un- 
der any sentence after the first. The constitution- 
ality of the Ohio statute is questioned in a test case 
there, it is said, but it is difficult to see upon what 
ground, 


At this very point we were reading the following 
in Pike’s ** History of Crime in England,” which is 
very pertinent to this subject: ‘‘ There may be seen 
the deliberate murderer, with steel blue eye and 
square jaw and set lips, patient as a beast of prey, 
and not less cruel. Marking with calmly vindic- 
tive glance all who come to see him in his cage, 
biding the time for his release, and resolved that 
his next spring shall be at once more stealthy and 
deadly than his last. There, with feeble frame 
and puny head, is he who sheds blood he knows 
not why, who is cursed with too much cunning to 
escape punishment as an idiot, blessed with too lit- 
tle sense to act discreetly. There is the thief by 
profession, with ears projecting outward as though 
to catch the first sound of the pursuing thief-taker, 
and with unquiet eyes which seem to dread detec- 
tion even in the act of looking. There are the evil- 
doers of a higher class—each differing from his 
fellows because they have reached the same goal by 
somewhat different paths. But conspicuous among 
all is the perjurer, from his resemblance to perjur- 
ers of another stamp. With an unstable mien, take 
that of the habitual pilferer, he often has a bolder 
and more shameless air. His is often the massive 
neck, broad behind as the head itself, which is com- 





mon to the most brutal among homicides, and 
which indicates a vigorous heart and a full flow of 
blood. He needs all his strength, even though des- 
titute of feeling, to stand unabashed, and be ever 
ready with a new lie when lie after lie has been de- 
tected and exposed. He may be observed only too 
often in every law court, drawing himself together 
with a characteristic but almost imperceptible ges- 
ture, for a new effort against truth as often as some 
unexpected shaft has grazed his impenetrable hide.” 


In two celebrated current criminal cases the ju- 
dicial crank sticks a little, and justice is postponed 
—let us hope not defeated. The Chicago anar- 
chists are not to be hanged until their case is de- 
cided by the appellate court. The newspapers are 
making a great howl over this, but really it is right. 
They would be just as quick to rail at a judge who 
should have refused a supersedeas, in case a new 
trial should be granted. We would not applaud 
Jedwood justice even in the case of these godless 
wretches. Give them all the forms of law, and 
hang them: secundum artem. In the case of the 
boodle aldermen the newspaper howl is still more 
persistent and general. The disagreement of the 
jury is to be regretted, but under the charge of the 
court and the peculiar statute of this State there 
was room for an honest difference of opinion, and 
we see no signs of corruption or stupidity im the 
nine jurors who stood for acquittal. There was no 
direct evidence that the prisoner got his bribe, and 
whether there was any corroborative evidence was 
a fair question of opinion. Unlike the common 
law, our statute requires some corroboration, and 
enacts that there shall not be a conviction on ac- 
complice testimony without ‘‘such other evidence 
as tends to connect the defendant with the crime.” 
It is absurd to rail against the recorder for charg- 
ing the jury as required by the statute. It is still 
more absurd to denounce the district attorney for 
suppressing corroborative evidence. He undoubt- 
edly gave all he could get. We hope he may be 
able to produce some more, or to convince another 
jury that there is enough. It has been held that 
the corroborative evidence must be as to independ- 
ent facts tending to show that a crime has been 
committed, and the accused is the guilty party. 
People v. Courtney, 28 Hun, 589; People v. Hooghkirk, 
96 N. ¥.149. See also People v. Ryland, 97 id. 126. 
Ina murder case, at least, it must do more than 
merely raise a suspicion. People v. Williams, 29 
Hun, 520. See State v. Maney, Note of Case, post. 


NOTES OF CASES. 


N Holyoke v. Holyoke, Maine Supreme Court, Oct. 
14, 1886, it was held that a false charge of infi- 
delity made by a wife against the husband may be 
‘* extreme cruelty ” when it affects his health. The 
court said: ‘*This phrase does not necessarily imply 
physical violence, though it may include it. Words 
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and deportment may work injury as deplorable as 
violence to the person. ‘I will speak daggers to 
her, but use none,’ says Shakespeare. Tempera- 
ment and character so widely differ that conduct 
cruel to one might scarcely annoy a more callous 
nature. Having in mind the sacred character of 
the marital relation, and its influence on the happi- 
ness and purity of society, as well as upon individ- 
uals, not overlooking considerations, that may not 
be freely discussed, each particular case must be 
judged of by its own particular facts and circum- 
stances. Divorce should not be a panacea for the 
infelicities of married life; if disappointment, suf- 
fering and sorrow even be incident to that relation, 
they must be endured. The marriage yoke, by mu- 
tual forbearance, must be worn, even though it ride 
unevenly, and become burdensome withal. 
Public policy requires that it should be so. Re- 
move the allurements of divorce at pleasure, and 
husbands and wives will the more zealously strive 
to even the burdens and vexations of life, and 
soften by mutual accommodations so as to enjoy 
their marriage relation. Deplorable as it is, from the 
infirmities of human nature, cases occur where a 
willful disregard of marital duty by act or word 
either works or threatens injury so serious that a 
continuance of cohabitation in marriage cannot be 
permitted with safety to the personal welfare and 
health of the injured party. Both a sound body 
and a sound mind are required to constitute health. 


has 


Whatever treatment is proved in each particular 
case to seriously impair, or to seriously threaten to 
impair, either, is like a withering blast, and endan- 


gers ‘life, limb or health,’ and constitutes the 
(sixth) cause for divorce in the act of 1888. Such 
is the weight of authority. Bailey v. Bailey, 97 
Mass. 373; Lyster v. Lyster, 111 id. 327; W- v. 
W——, 141 id. 495; Evans v. Evans, 1 Hagg. Com. 
35; Kelly v. Kelly, 2 Prob. Div. 31; Kennedy v. 
Kennedy, 73 N. Y. 369; Morris v. Morris, 14 Cal. 
76; 8S. C., 73 Am. Dec. 618, and cases cited in note. 
The case comes up on demurrer to the libel. That 
charges that the libelee has for a long time refused 
her bed to the libelant, and has invariably slept 
apart from him without cause; that she has contin- 
uously charged him with infidelity without cause, 
and this too in the presence of their minor children, 
and sometimes in the presence of their servant; 
that she has sought to alienate the affections of 
their children from him; that she has studiously 
avoided his society; that she has lost all interest in 
his welfare, and ceased to perform any wifely act; 
that his home has thereby become so unhappy that 
existence in it is unsupportable, whereby his peace 
of mind has become so affected as to endanger his 
health. No one allegation in the libel bas been 
held to constitute legal cruelty, save that of infi- 
delity. The charge, when falsely and maliciously 
made, has been often held to constitute cruelty 
when accompanied by acts of violence, or reasona- 
ble apprehension thereof. But few cases have been 
found that held the false charge of infidelity to be 
legal cruelty, and these were mostly adjudged in 





western States. If the Legislature had intended in 
the act of 1883 to constitute the false charge of 
adultery a cause for divorce when taken by itself, 
it is reasonable to suppose that it would have 
so named it, inasmuch as the act of adultery is de- 
clared to be such cause. The libel charges the ef- 
fect of the combined allegations to be physical in- 
jury. The demurrer is general, and does not reach 
a want of particularity in such aliegation, so that 
such effect must be considered as flowing from the 
preceding allegations in the libel; nor is it a con- 
clusion that cannot be said to necessarily or logi- 
cally flow therefrom, because it is the averment of 
a fact that may or may not result from the conduct 
of the libelee charged im the libel. Here the fact 
is averred to exist, that of conduct which seriously 
injures, or threatens to injure and impair physical 
health. The libel is sufficient.” To the same ef- 
fect, Kelly v. Kelly, 18 Nev. 49; S. C:, 51 Am, Rep. 
732; and note, 736; Palmer v. Palmer, 45 Mich. 
150; S. C., 40 Am. Rep. 461; Carpenter v. Carpen- 
ter, 30 Kans. 712; 8. C., 46 Am. Rep. 108. Curi- 
ously enough, most of these are cases of accusations 
of infidelity made by the wife. 


In connection with the boodle aldermen cases it 
will be interesting to read State v. Maney, Connec- 
ticut Supreme Court of Errors, Sept. 11, 1886, on 
the question of corroboration of accomplice testi- 
mony. The court said: ‘* The prisoner was charged 
with arson. The principal witness against him was 
Matthew Frawley, who testified that he burned the 
farm, having been hired to do so by the prisoner; 
that he spent the greater part of the day at his 
house; that in the evening he took him into his 
cellar, proposed to him that he burn the barn, and 
furnished him with some whisky and with a bottle 
partly filled with kerosene oil; that he took the oil 
from a barrel nearly empty, so that he had to tip 
the barrel, and then could not fill the bottle; that 
he fired the building without using the oil, and 
subsequently threw it away, describing the place. 
He also described the cellar minutely, and as it ap- 
pears by the testimony of other witnesses, cor- 
rectly. The bottle was found by an officer in the 
place pointed out by the witness, and was as de- 
scribed by him. It was produced in court and 
identified by him. The production of the bottle in 
court, and its identification by the witness, with 
the testimony as to the finding of it, and as to its 
condition, were objected to, but admitted. The 
first question in the case is whether they were prop- 
erly admitted. The rule is that an accomplice 
ought to be corroborated as to some fact tending 
to connect the prisoner with the offense. The 
question now raised, in one aspect of it at least, is 
whether it is error to allow the attorney for the 
State to corroborate his evidence as to a fact which 
is in issue, but which does not inculpate the pris- 
oner, * * * But the credibility of such a wit- 
ness is for the jury as to all that he says. Hence 
any fact or circumstance which tends to corrobor- 
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ate in a slight degree any part of his testimony is 
admissible. It was so held in State v. Wolcott, 21 
Conn. 272. In that case the accomplice detailed 
two conversations which he had with the prisoners, 
or one of them, in which they related to him con- 
versations which they had with third parties. The 
third parties were admitted to testify that they in 
fact had such conversations, although there was 
nothing in either conversation in itself which 
tended to criminate the prisoners. The court, by 
Church, C. J., say they ‘showed a privity and con- 
nection, and a conspiracy between Dickerman and 
the prisoners,’ and that Dickerman ‘was their 
confidant to whom they imparted their plans and 
their movements as he had testified.’ Still, all the 
inculpating testimony came from the accomplice, 
so that the case is an authority for holding that he 
may be corroborated as to any material fact in is- 
sue, although that fact does not conuect the pris- 
oner with the offense. In that case, as in this, there 
was other corroborating evidence which did not in- 
culpate the prisoners. In that case it was not held, 
and we do not hold in this, that corroboration as to 
facts which do not inculpate the prisoner will be 
sufficient, but simply that evidence which corrob- 
orates as to any fact in issue is admissible for what 
it is worth. Bish. Crim. Proc., $ 1170, says: ‘‘ Not 
inconsistently with these views it is permissible 
also to submit to the consideration of the jury evi- 
dence tending to show the accomplice’s probable 
credibility in his narration, though coming short of 
the required corroboration.’ But we cannot say 
that the evidence objected to in this case has no 
tendency to connect the prisoner with the crime. 
The witness was corroborated as to the cellar, its 
condition and things in it, particularly as to the 
bottles and the barrel of kerosene oil. The fact 
that the bottle of oil was found in the place he 
pointed out shows that he had it as he said he had, 
and that fact in connection with the fact that there 
was on that day an empty barrel from which a 
small quantity of oil could be taken by tipping it, 
and that there were also in the cellar empty bottles 
of similar size and shape, render it probable that 
he got the oil at the time and place named. The 
fact being established that he had the bottle of oil, 
and that he got it in the prisoner's cellar, the in- 
quiry is a pertinent one of whom did he receive it, 
and for what purpose? In answer to these ques- 
tions the accomplice says he received it of the pris- 
oner, and for the purpose of firing this barn. And 
here he is corroborated by the prisoner's declara- 
tions made to the detectives. The testimony of 
the detectives however goes further than that, and 
if believed by the jury, fastens the crime upon the 
prisoner. The question is not therefore whether 


this evidence is admissible as supplying the corrob- 
oration which the evidence of an accomplice needs 
at a point which connects the prisoner with the 
crime, for the corroborating evidence of that char- 
acter had already been furnished; but whether the 
testimony of an accomplice may be corroborated in 
other and minor points, which do not, taken by 





themselves, touch the prisoner. And this is a ques- 
tion not arising under the law peculiar to accom- 
plices, but under the general rules of evidence with 
reference to witnesses who from any cause stand 
before the jury with their credibility seriously im- 
paired. Thus, suppose doubt were thrown upon the 
whole story of the accomplice, and it was claimed 
by the defense that he did not set the barn on fire, 
would it not on general principles be admissible to 
prove, by a person who saw him do it, that his 
story was true? And yet this would not connect 
the prisoner with the crime.” See Current Topic, 
ante. 


——__>—___——- 


BANKS—NATIONAL—TRANSFER OF STOCK—I\- 
DIVIDUAL LIABILITY. 
SUPREME COURT OF THE UNITED STATES, 
NOVEMBER 1, 1886. 


WHITNEY V. BUTLER. 


In an action against the executors of a deceased share- 
holder of a national bank to hold the estate liable for 
debts of the bank, which had become insolvent, it ap- 
peared that the defendants had before the failure of the 
bank sold the stock and received the pay for it, and 
surrendered the certificates and power of attorney for 
transfer to the president, who knew all the facts and the 
name of the purchaser, but who neglected to make the 
transfer on the books of the bank. Held, not maintain- 
able. 

N error to the Circuit Court of the United States 

for the District of Massachusetts. The opinion 
states the case. The plaintiff had judgment be- 
low. 

HARLAN, J. The plaintiffs in error are the personal 
representatives of Leonard Whitney, who at the time 
of his death held two certificates for fifty shares each 
of the capital stock of the Pacific National Bank of 
Boston. That bank suspended on November 18, 1881, 
and from that date until March 18, 1882, was in charge 
of an examiner of national banks. On the day last 
named, with the permission of the comptroller of the 
currency, it resumed business and so continued until 
May 20, 1882, when it failed, and was placed by that 
officer in the hands of a receiver to be wound up. At 
the time the receiver took possession, as well as when 
this action was brought, March 14, 1883, the above 
shares of stock stood in the name of Whitney on the 
books of the bank. 

This suit was brought against the executors of Whit- 
ney, pursuant to the orders of the comptroller of the 
currency. Itis based upon those provisions of the 
statute, which declare that the shareholders of na- 
tional banking associations shall be individually re- 
sponsible, equally and ratably, and not one foranother 
for all contracts, debts, and engagements, to the ex- 
tent or amount of their stock therein, at the par value 
thereof, in addition to the amount invested in such 
shares; and that estates and funds in the hands of ex- 
ecutors of persons holding stock shall be liable, in like 
manner and to the same extent, as the testator would 
have been if living, Rev. Stat., §§ 5157, 5152. The as- 
sessment by the comptroller upon shareholders tc meet 
the bank’s debts was for the full amount authorized 
by the statute. 

The defendants insist that they were not sharehold- 
ers of the bank, and did not hold, nor were entitled to 
hold any certificates of shares of its capital stock,either 
at the date of its suspension, or when the receiver was 
appointed, or when the assessment was made by the 
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comptroller. This defense was overruled, and the ex- 
ecutors of Whitney were adjudged to be liable, the 
Circuit judge observing: ‘This being a suit brought 
by the receiver, who represents the creditors, and it 
appearing that the stock was not transferred on the 
books of the company, as provided by the by-laws, we 
think the defendauts liable.” 

The question before the court is whether, under the 
statute and the facts specially found, the defendants 
were liable to be assessed for the contracts, debts and 
engagements of the bank. The statute declares that 
the capital stock of a national bank shall be transfer- 
able on its books in such manner as may be prescribed 
in the by-laws or articles of the association—every per- 
son becoming a shareholder by such transfer succeed- 
ing, in proportion to his shares, to all the rights and 
liabilities of the prior holder. Rev. Stat., $5189. The 
by-laws of this bank provide that its stock should be 
assignable only on its books, subject to the restrictions 
and provisions of the statute; that a transfer-book be 
kept, in which all assignments and transfers of stock 
should be made; that each certificate should state 
upon its face that the stock is transferable only on 
the books of the bank; aud that when atransfer is 
made the certificate shall be returned and cancelled, 
and anew one issued. Whether these by-laws were 
so far complied with as to release the defendants as 
executors from the liability imposed by statute, de- 
pends upon the effect to be given to certain acts of 
the executors and of the president of the bank in 
connection with the sale of the stock standing in 
Whitney’s name. 

It appears from the special finding of facts that Ab- 
ner Coburn, of Maine, desiring to buy two hundred 
and fifty shares of the stock of this bank, made a spec- 
ial deposit in it of $25,000 to be applied for that pur- 
pose. This fact appears from a letter addressed to 
him by Benyon, the president of the bank, under date 
of September 21, 1881, in which the latter said: “Yours 
of 20th received with check $25,000, which we will use 
pending the purchase of our stock, and will hold on 
your account, as aspecial deposit, securities to the 
same amount, till we succeed in making the purchase. 
This leaves the amount in your control until invested, 
and [ trust, will be satisfactory to you.” That the 
stock might be obtained, Benyon secured the services 
of one Eager who had a deposit account with the bank, 
and that the latter might have money with which to 
buy the stock, Benyon placed to his credit, as a tem- 
porary loan, out of the funds of the bank, the exact 
amount required for the purchase, 

On November 8, 1881, the defendants-—having no 
reason whatever to believe that the bank was insolv- 
ent, or was about to become so, on the contrary, be- 
lieving it to be solvent, and having uo information as 
to Coburn’s order—placed the certificates held by 
them inthe hands of Day & Co., brokers, with direc- 
tions to sell the stock. They also placed in their hands 
a power of attorney in the form usually adopted for 
transfers of stock. It was blank asto the names of 
the attorney and the purchaser, but was signed by the 
executors and duly witnessed. It was in these words: 
‘* Know all men by these presents, that for value re- 
ceived, we, the executorsof the estate of Leonard 
Whitney, of Watertown, do hereby make, constitute, 
and appoint, irrevocably, -—-—— true and lawful at- 
torney (with power of substitution), for and in our 
name and our behalf to sell, assign, and transfer unto 
—— one hundred shares, now standing in the name 
of L. Whitney, of Watertown, Mass., in the capital 
stock of the Pacific National Bank; and said attorney 
is hereby fully empowered to make and pass all neces- 
sary acts for the said assignment and transfer. Wit- 
ness our hands and seals.’’ To that power of attorney 


was appended the following: 











** For value received, I appoint, irrevocably, 
as my substitute, with all the powers above given to 
me. Witness ——-—— hand and seal, , 187-. 
—— —-——.. [Seal.]’’ The other papers were the 
two certificates of stock and the certificate from the 
proper Probate Court, showing the appointment and 
qualification of the defendants as executors. Each 
stock certificate contained the following words: 
“Transferable only on the books of the said bank, 
in person or by attorney, on surrender of this certifi- 
cate.’’ 

On November 12, 1881, Day & Co. offered the stock 
for sale at public auction, and the same was, at Ben- 
yon’s request, bought by Eager at the sum of $10,400. 
Three days thereafter, November 15, 1881, Eager of- 
fered tothe brokersin payment for the stock his 
check onthe Pacific National Bank. The bank at 
which the brokers did business declined to take that 
check in its deposit account. Benyon being informed 
of that fact, substituted for the check of Eagera 
cashier’s check on another bank, which last check be- 
ing paid, Day & Co., with the knowledge of Eager, de- 
livered to Benyon, the president of the bank, the 
foregoing certificates of stock, with the power of at- 
torney, the certificate from the Probate Court, and 
other papers—he thereafter holding the same “as pur- 
porting to be security for, and as representing said 
loan, awaiting the filling of Coburn’s order, with the 
design then to have the stock transferred to him as 
soon as his order had been filled.’’ On the 16th of 
November the defendants received from the brokers 
the proceeds of the sale of the Whitney stock. Ben. 
yon obtained only fifty additional shares, for the 
purpose of filling the, order of Coburn. All this 
happened before the bank suspended on November I8, 
1881. 

The executors of Whitney did not know by whom 
the stock was bought at the auction sale, unless the 
knowledge of the brokers is to be imputed to them. 
Believing in good faith, and having no reason to 
doubt that the purchaser had caused the transfer to 
be made, neither they northe brokers took steps to 
ascertain whether it had in fact been done. 

They had no knowledge or information unefl after 
the appointment of the receiver as to the purpose for 
which either Benyon or Eager held the before-men- 
tioned papers or the stock. 

While the bank did not purchase nor intend to pur- 
chase the stock for itself, its president, in execution of 
Coburn’s order, procured Eager to buy this stock 
with funds furnished him for that purpose. Coburn 
did not take it; and the receiver, after he took pos- 
session, found the before-mentioned papers in an en- 
velope purporting to represent a security fora demand 
loan to Benyon. 

We donot think that thequestion arising upon 
these facts is concluded by any of the cases cited in 
the opinion of the Circuit judge (Davis v. Society of 
Essex, 44 Conn. 582; Adderly v. Storm, 6 Hill, 624; An- 
derson v. Philadelphia Warehouse Co. 111 U. 8. 479. 
483; Johnston v. Laftiny 103 id. 800, 804; Turnbull v. 
Payson, 95 id. 418; Brown v. Adams, 5 Biss. 181), or in 
those cited in the brief for the receiver. Davis v. 
Stevens, 17 Blatch. 259; Irons y. Manf. Nat. Bunk, 27 
Fed. Rep. 591; Bowdell v. Nat. Bank, Browne's Nat. 
Bank cases, 146. In nearly all of them, where the is- 
sue was between the receiver, representing the credii- 
ors, and the person standing on the register of the 
bank as a shareholder, it is said, generally, that the 
creditors of a national bank are entitled to know who. 
as shareholders, have pledged their individual liability 
as security for its debts, engagements, and contracts; 
that if @ person permits his name to appear and res 
main in its outstanding certificates of stock, and on 
its register, asa shareholder, he is estopped, as be- 
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tween himself and the creditors of the bank, to deny 
that he is a shareholder; and that his individual liabil- 
ity continues until there is a transfer of the stock on 
the books of the bank, even where he has in good faith 
previously sold it and delivered to the buyer the cer- 
tificate of stock, with a powerof attorney in such 
form as to enable the transferto be made. Some of 
the cases hold that the seller is liable as a shareholder 
even where the buyer agreed to have the transfer 
madeon the books of the bank, but fraudulently or 
negligently failed todo so. Butit will be found, upon 
careful examination, that inno one of the cases in 
which these general principles have been announced, 
as between creditorsand shareholders, does it appear 
that the precaution wastaken, after the sale of the 
stock, to surrender the certificates therefor to the 
bank itself, accompanied (where such surrender was 
not by the shareholder in person) by a power of at- 
torney, which would euable its officers to make the 
transfer on the register. The position of the seller, in 
such case, is analogous to that of a grantor of a deed 
deposited in the proper office to be recorded. The 
general rule is, that the deed is considered as recorded 
from the time of such deposit. 2 Washb. Real Prop. 
B. 3, ch. 4, 152. Where the seller delivers the stock 
certificate and power of attorney to the buyer, relying 
upon the promise of the latter to have the necessary 
transfer made, or where the certificate and power of 
attorney are delivered to the bank without communi- 
cating to its officers the name of the buyer, the seller 
may well be held liable as a shareholder until, at least, 
he shall have done all that he reasonably can do to ef- 
fect a transfer on the stock register. 

In the case before us the personal presence of the 
defendants at the bank was not required in order to 
secure their release from liability as shareholders. 
Besides the certificates of stock authorized them to 
act by attorney. Through their agents, the brokers, 
who sold the stock, and through whom they received 
the money paid for it, they surrendered the certificates 
and power of attorney to the president of the bank— 
he receiving them, with knowledge not only that de- 
fendants had parted with all title to the stock and had 
been paid for it, but also that{it had been purchased at 
public auction by Eager. He knew equally well that 
the surrender of the certificates and the delivery of 
the power of attorney and the certificate from the 
Probate Court could only have been for the purpose of 
having it appear, by means of a transfer on the books 
of the bank, that Whitney’s executors were no longer 
shareholders. 

The right to have the transfer made, and thereby 
secure exemption from further responsibility, was se- 
cured to the defendants both by the statute and by 
the by-laws of the bank. They did all that was re- 
guired by either as preliminary to such transfer. 
Nothing remained to be done except for some officer 
of the bank to make the necessary formal entries on 
its books. If, when the agents of defendants deliv- 
ered the certificates and power of attorney to the 
president of the bank, the latter had given any inti- 
mation of a purpose not to make the transfer promptly 
or had avowed an intention to postpone action until a 
sufficient amount of stock was obtained to fill Coburn’s 
order, it may be that the failure of the defendants to 
take legal steps to compel a transfer would, in favor 
of the creditors of the bank, have been deemed a 
waiver of the right to an immediate transfer on the 
stock register. But no such intimation was given; no 
such avowal was made. No objection was made to 
the power of attorney, or tothe discharge of the de- 
fendants from liability. So faras the record shows 
nothing was said or done by the bank's officers to 
raise a doubt in the minds of the defendants’ agents 
that the transfer would be made at once. 





It was suggested in argument that the defendants 
should have seen that the transfer was made. But we 
were not told precisely what ought to have been done 
tothisend that was not done by them and their 
agents. Had any thing occurred that would have 
justified the defendants in believing, or even in sus- 
pecting, that the transfer had not been promptly 
made on the books of the bank, they would perhaps 
have been wanting in due diligence had they not, by 
inspection of the bank’s stock register, ascertained 
wkether the proper transfer had in fact been made. 
But there was nothing to justify such a belief or to 
excite such a suspicion. Their conduct was, under all 
the circumstances, that of careful, prudent business 
men, avd it would be a harsh interpretation of their 
acts to hold (inthe language in some of the cases, 
when considering the general question under a diffe:- 
ent state of facts) that they allowed or permitted the 
name of Whitney to remain on the stock register asa 
shareholder. We are of opinion that within a reason- 
able construction of the statute, and forall the objects 
intended to be accomplished by the provision impos- 
ing liability upon shareholders for the debts of na- 
tional banks, the responsibility of the defendants must 
be held to have ceased upon the surrender of the cer- 
tificates to the bank and the delivery to its president 
of a power of attorney sufficient to effect, and in- 
tended to effect, as that officer knew, a transfer of 
the stock on the books of the association to the pur- 
chaser. 

For the reasons stated, the judgment is reversed, 
and the cause remanded, with directions to entera 


judgment for the defendants. 
Reversed. 





CONTRACT—FORFEITURE—WORDS OF LIMIT 4A- 
TION AND CONDITION. 


NEW YORK COURT OF APPEALS, OCTOBER 5, 1886, 


Lyon v. HERSEY. 

In the construction of all contracts under which forfeitures 
are claimed, is is the duty of the court to interpret them 
strictly in order to avoid such a result, for a forfeiture is 
not favored in the law. 

While no particular form of words is necessary to create a 
limitation or condition, it is yet essential that the inten- 
tion tocreate them shall beclearly expressed in some 
words importing ex vi termini that the vesting or continu- 
ance of the estate or interest is to depend upon a contin- 
gency provided for. 

When the contract contains noexpress words importing a 
limitation or condition, if it be held to contain either, it 
must be inferred from some supposed intention of the 
parties drawn from other provisions inthe contract or 
from the nature of the act provided for, or the circum- 
stances surrounding the subject of the agreement. 


PPEAL from a judgment for defendants in an ac- 
tion to annul an executory coutract. The facts 
fully appear in the opinion. 


C. D. Adams, for appellant. 
Francis Kernan, for respondent. 


Ruaer, C. J. The complaint in this action was 
framed to procure a decree annulling an executory 
contract between certain of the plaintiffs as executors 
of the estate of Lyman R. Lyon, vendors, and the 
firm of C. J. Lyon, as vendees, for the sale of the hem- 
lock bark on the Brantinghbam tract in Lewis county, 
and to determine the ownership of that portion of 
such bark as was then cut, but not removed from the 
premises. The action is based upon the claim that 
the destruction of the Moose river tannery rendered 
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the performance by the vendees of an alleged im- 
plied agreement to use it therein impossible, and 
therefore that the title to such bark as then remained 
unused reverted to the owners of the land. 

The question arises undera clause in the contract 
following the description of the premises upon which 
the bark was grown, reading as follows: ‘Said lots 
being in the vicinity of Moose river tannery, said bark 
to be used there in carrying said tannery on.”’ At the 
date of the contract in January, 1871, some of the 
plaintiffs were the owners, as trustees, under the will 
of Lyman R. Lyon, of an undivided three-eighths of 
said tannery, and Chester L. Lyon, also an executor, 
was the owner of the remaining five-eighths, the whole 
consisting of a tannery and about one thousand acres 
of land. The said executors were also trustees, with 
power of sale under the will of Lyman R. Lyon, of the 
Brantingham tract, upon which there was then grow- 
ing about thirty thousand cords of bark. The con- 
tract provided, among other things, that “for the 
aforesaid bark on the tree, second parties agree to 
pay first parties fifty cents per cord, said bark to be 
paid for before removed from the land, unless other- 
wise satisfactorily arranged, and to remain the prop- 
erty of the estate until paid for.’ ‘‘ The second party 
are not to cut more than three thousand cords on the 
Brantingham tract per year,’’ and are ‘‘to have the 
right and privilege to enter upon said lands to fell and 
cure said bark, and remove the same, as is usually 
done by tanners.” 

The vendees, after its execution, immediately en- 
tered upon the performance of the contract, and by 
themselves and their assignees continued to cut, peel 
and draw away bark in each year for use in the Moose 
river tannery until May 15, 1883, when the tannery 
building was accidentally destroyed by fire. There 
then remained about six thousand cords of bark uncut 
onthe described premises. On June 12, 1883, the 
plaintiffs served a written notice upon the defendants 
claiming the right to terminate the contract by reason 
of the destruction of such tannery. 

The customary period for cutting bark extends from 
June first to August first in each year, after which it 
is piled in the forest for airing, and remains there 
until snow falls, when it is drawn to market for use 
the following season. If kept over the season, its 
strength deteriorates,and its value becomes diminshed. 
It was customary for parties buying bark to make 
contracts for cutting and piling it as early as April or 
May, and in the present case, it was proved that the 
defendant had entered into such contract at that time. 
They had thus, in good faith, incurred a large liabil- 
ity in the performance of their obligation to buy the 
bark before any question arose as to their right to cut 
and carry itaway. The work of stripping the bark in 
question commenced about the first of June, and had 
continued nearly two weeks before the vendors at- 
tempted either to put an end to the contract, or to re- 
possess themselves of the bark cut. On the first of 
August upward of two thousand five hundred cords of 
bark had been cut and piled upon the ground ready 
for the curing process at an expense to the vendees of 
several thousand dollars. 

In the year 1879, by virtue ofa sale in partition of 
the Moose river tannery property, the interest of the 
plaintiffs therein had become divested, and the de- 
fendants, or some of them, as purchasers on such sale, 
became the owners thereof and have ever since re- 
tained such ownership. The defendants, or some of 
them, also became the owners, in 1879, of a large tract 
of land with a tannery thereon adjoining the Moose 
river tannery property, and prosecuted the business 
of tanning in both of said tanneries up to the time of 
the destruction of the latter tannery. Previous-tothe 
commencement of this action the defendants had 








claimed that the destruction of the Moose river tan- 
nery did not annul their contract, and that they had 
the right underit to cut bark on the Brantingham 
tract for use in other places than the Moose river tan- 
nery. The plaintiffs, on the contrary, claimed that 
the destruction of the tannery ipso facto annulled the 
contract, and that thereby they became entitled to 
annul the contract and retain the title and possession 
of all bark uncut and recover possession of such as re- 
mained unremoved therefrom, and the logical effect 
of their contention would include all bark unused 
which had been previously paid for and removed from 
the premises by the vendees. 

In discussing the questions presented it will tend to 
obviate the confusion produced by some misleading 
analogies if we eliminate therefrom the consideration 
of the cases cited relating to exceptions and reserva- 
tions in conveyances, since for obvious and well-recog- 
nized reasons the language of this contract creates 
neither of those forms of estates. Cruig v. Wells, 11 
N. Y. 315. The appellants’ claim, if at all tenable, 
can be supported only by demonstrating that the 
clause in question created either a condition or a limi- 
tation. 

We do not consider it very material whether it is 
one or the other, since if either it would terminate the 
defendant's interest, and the same result would be at- 
tained. Ifacondition, it must necessarily be a con- 
dition subsequent, for it could only be called into 
operation after the possession and title of the prop- 
erty had changed and a diversion of its use by its ven- 
dees to a prohibited purpose had been attempted. 
Bouv. Ins., § 743. Counsel on the argument upon 
both sides treated the provision as creating a limita- 
tion alone, but we are unable to agree with them 
and can see in it none of the qualities of such an es- 
tate. 

The difference between a limitation and a condition 
is defined to be that in order to defeat the estate in 
the latter case, it requires some act to be done, such as 
making an entry, to effect it, while in the former the 
happening of the event isin itself the limit beyond 
which the estate no longer exists, but it is determined 
by the operation of the law without requiring any act 
to be done by any one. 2 Washb. Real Prop. 20. Itis 
also said that a condition brings the estate back to the 
grantor or his heirs. A conditional limitation carries 
it over toa stranger. The grantor or his heirs alone 
having the right to defeat the estate by entry for con- 
dition broken; a condition terminates an estate, a 
limitation creates a new one. 2 Washb. 22. 

The attempt is here made after an absolute grant of 
the bark to cause the remaining bark to revert to the 
owners of the land in accordance with the rule gov- 
erning broken conditions, instead of carrying it over 
to the new estate as a limitation requires. Even if 
such arule could be applied it would affect only so 
much of the property as was used in violation of the 
condition and could not relate to that which had not 
been taken in possession and the right to which still 
rested in covenant. It is unnecessary however to pur- 
sue the distinctions and analogies between these dif- 
ferent estates, as we are of the opinion that there is 
here neither condition or limitation. 

In the construction of all contracts under which for- 
feitures are claimed. it is the duty of the court to in- 
terpret them strictly inorder to avoid such a result, 
for a forfeiture is not favored in the law. Bouv. Ins., 
§§ 730, 1814; Duryea v. Mayor, 62 N.Y. 594; Lorillard 
v. Silver, 36 id. 578. While no particular form of words 
is necessary to create a limitation or condition, it is 
yet essential that the intention to create them shall 
be clearly expressed in some words importing ex vi ter- 
mini that the vesting or continuance of the estate or 
interest is to depend upon a contingency provided 
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for. Craig v. Wells, 11 N. Y. 315; Bouv. Ins., 
§ 753. 

It will be observed that there are in this contract no 
express words importing a limitation or condition, 
and if it is held to contain either it must be inferred 
from some supposed intention of the parties drawn 
from other provisions in the contract, or from the na- 
ture of the act provided for, or the circumstances sur- 
roundivg the subject of the agreement. These are all 
legitimate sources of information from which to de- 
rive an understanding as to the intent of the parties, 
and may properly be resorted to for that purpose- 
Barruso v. Madan, 2 Johns. 145; Cunningham v. Mor- 
rell, 10 id. 203. It is also said that the ordinary tech- 
nical words by which a limitation is expressed relate 
to time, and are durante, dum, donee, etc.; but that 
the use of any of these terms, ordinarily expressive of 
a condition or a limitation, would be an unsafe test of 
the true nature of the estate. The word “proviso,” 
or “ provided” itself may sometimes be taken asa 
condition, sometimes as a Jimitation and sometimes 
as acovenant. 2 Washb. 21. 

It would seem to be quite clear that the object de- 
signed to be secured by the insertion of the clause in 
question was to provide for the continuous employ- 
ment of the tannery in the business of tanning, and 
was adopted mainly, if not altogether, for the benefit 
of the vendors or the owners of the tannery property. 
No limit is assigned for the duration of the estate or 
the quantity sold. Itisall ofthe bark inthe Brant- 
ingham tract, to be taken in quantities not exceeding 
three thousand cords per year. The period during 
which the right was to extend was unlimited and 
would not be less than ten years, and might be ex- 
tended for an indefinite term. The vendors were the 
owners of a large interest in the tannery property, and 
had a material interest in giviug it continuous em- 
ployment, and thus adding to its value, while the 
vendees would not seem to have any object in restrict- 
ing their own control over the property purchased. 
We cannot therefore assent to the interpretation that 
the object of the parties would be satisfied by the use 
of the bark in the vicinity of the tannery referred 
to. The real question tberefore is whether that ob- 
ject was intended to be secured by a limitation or by a 
covenant. 

The language of the contract is, “ said bark to be 
used there in carrying said tannery on.”’ If any con- 
tingency is here expressed, as one upon which aright 
depends, it cannot be one other than a use contrary to 
the one pointed out. The plaintiff has assumed that 
the destruction of the tannery, as matter of law, ren- 
dered the use of the bark therein impossible, and there- 
fore ipso facto terminated the defendants’ rights un- 
der the contract. 

This contention cannot be sustained. There is noth- 
ing in the case to show thatthe defendants did not 
intend to rebuild the tannery, and nothing to preclude 
them from doing soand using the bark in the reno- 
vated structure. An interpretation which should con- 
fine the use of the bark to the particular building, ex- 
isting in 1871, would be unreasonableand motiveless, 
as no object of the vendors could be served by sucha 
use which would not be equally promoted by its em- 
ployment in another building of similar capacity in 
the same location. Neither did the expressed inten- 
tion of the vendees to use the bark in another locality 
set in operation the limitation, if one existed, or au- 
thorize the vendors to consider the contract at an end. 
In order to have such an effect, the notice must be of 
an intention not to perform some act amounting to 
a condition precedent, and this we have seenis not 
suchacondition. Bogardus v. N. Y. Life Jns. Co., 101 
N. Y. 328. 

We therefore return to a consideration of the event, 





if any, whith the parties had in mind asa limitation 
in framing their contract. As we have said, there is 
nothing indicating an intention to limit the duration 
of the estate or the quantity sold, the words import- 
ing simply a restriction of the use to be made of the 
bark. The language imports that its uctual use at a 
place other than the one prescribed should be the 
event upon which the claim in question should have 
its operation, and there is nothing in the circumstan- 
ces of the case tending to show any other intention. 
Such a use would necessarily destroy the subject of 
the contract or deprive it of its merchantable value, 
and render its ownership after that event, a matter of 
no importance. It cannot therefore be reasonably 
contended that such a contingency would be regarded 
by its vendors as a desirable occasion for its reclama- 
tion or the right of its possession after that time asa 
profitable thing to be secured. Long before this con- 
tingency could occur, it was provided that the vendees 
should pay for the bark and become entitled to its 
ownership and possession, and there is nothing in the 
language of the contract or the circumstances of the 
case to show that the vendors entertained any expec- 
tation that their interest in the property would sur- 
vive the transfer of the title. The contract provided 
for the sale of all ofthe bark on the Brantingham 
tract, and express provision is made for the retention 
of the title and possession as security for the purch ase- 
price, but no language indicates an intention to reserve 
it for any other purpose. 

The pecuniary interest of the vendors iif the im- 
proved property was slight as compared with that of 
the vendee, and in the absence of language plainly ex- 
pressing such an intention, it is not reasonable to im- 
pute to them a design to subject it to a forfeiture 
after it had been made valuable almost whoily by their 
expenditures upon it. 

Neither can it be reasonably claimed that the parties 
coutemplated that bark cut, paid for and drawn tothe 
tannery in strict conformity to the contract, before its 
destruction, should by that event be forfeited to the 
vendors, however great the lapse of time which should 
follow thereafter. 

In view of all the circumstances we must therefore 
hold that the parties intended by the clause in ques- 
only such security as the covenant afforded for the 
performance of the stipulation in question. 

The case of Themas v. Oakley, 18 Ves. 184, cited by 
the plaintiffs, has no application. There the owner of 
a quarry sold so much of the stone therefrom as was 
needed for ‘‘all the purposes of Newton farm.’’ This 
language is descriptive merely and constitutes the only 
definition of the property intended to be sold, and it 
was properly held that the vendees acquired no right 
to stone to be used for other purposes than the New- 
ton farm. Inthe present case however the right to 
take all of the bark on the Brantingham tract was con- 
tracted for, and the only limitation of quantity was 
that contained in the proviso restraining the right to 
peel to three thousand cords a year. 

Groat v. Moak, 94 N. Y. 115, was a case arising under 
areservation in agrant of water power, and is ob- 
viously inapplicable to this case. 

The case of Craig v. Wells, 11 N. Y. 315, seems to us 
quite decisive of the questions raised here. There a 
water power was granted witha prohibition against 
its use for any other purpose than certain uses speci- 
fied in the deed. It was held that the language of the 
grant did not constitute either acondition, limitation, 
reservation or exception, although if construed in con- 
nection with certain bonds executed therewith, it was 
said that a covenant might be implied from a consid- 
eration of the several instruments simultaneously ex- 
ecuted. Selden, J., says, in relation to the language 
then under consideration, that it isa mere limitation 
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of the use which the grantees shall make of the things 
granted—a naked prohibition. No right to the use of 
the water is saved to the grantor. This prohibition is 
inconsistent with the title conveyed by the deed and 
is clearly void. If one conveys land in fee-simple, and 
neither exceptsany part, nor reserves any thing to 
himself out of it, but restricts the grantee to a par- 
ticular use of the land, the restriction is void as re- 
pugnant to the proprietary rights of an owner in fee. 
Such a restriction may be imposed and would be good 
asa condition or a covenant, but in no other form.” 
See also Congregation Shaaer Hash Moin v. Halla- 
day, 50 N. Y. 664. 

It is claimed by the respondent that the subsequent 
acquisition of the Moose river tannery by the vendees 
in the contract deprived the plaintiffs of any interest 
in the performance of the stipulation in question, and 
amounted toa surrender of their right to insist upon 
its performance. We think however that asubsequent 
change in the condition of the parties did not reflect 
any light upon the intention existing in regard to it at 
the time of its execution, and therefore bas no bear- 
ing upon its interpretation. If the clause in question 
be regarded as acovenant, such change might affect the 
damages, if any, recoverable for a breach therefor; but 
in the absence of an express agreement to affect a 
modification would not have any other effect. 

The judgment should be affirmed, with costs. 

All concur, except Rapallo, J., not voting, and Mil- 
ler, J., absent. 

Judgment affirmed. 





CARRIERS—OF LIVE-STOCK—NEGLIGENCE. 


IOWA SUPREME COURT. OCT. 23, 1886. 
Krnnick Vv. Cuoicaco, R. I. & P. Ry. Co. 

A common carrier of live-stock is an insurer of the safety of 
the property while in its charge for transportation, and it 
is not relieved from this responsibility merely because de- 
lay, which occasions damage to the property, is the result 
of an unavoidable accident; but is bound, notwithstand- 
ing the accident, to use the highest degree of care during 
the delay for the safety of the property. 

{—— for negligence iu carrying hogs. 

ion states the case. 


T. S. Wright, S. S. Carruthers and M. A. Lowe, for 
appellant. . 


The opin- 


Payne & Lichelberger, for appellees. 


ReeEpD, J. Defendant offered evidence on the trial 
to prove that the wreck which obstructed the track, 
and delayed the train on which the hogs were being 
transported, occurred without fault on its part, and 
that it caused the track ‘to be cleared, and sent the 
train forward as soon after the accident as practica- 
ble; but the evidence was excluded by the court on 
the plaintiff's objection. Defendant sought to prove 
these facts inexcuse of the delay in delivering the 
hogs at Chicago. There was no express undertaking 
by the defendant to transport the property to its des- 
tination within any specified time. The law however 
implies an undertaking by it to deliver it there within 
areasonable time. But with reference to the time to 
be occupied in transporting the property the carrier 
is not held to the extraordinary liability to which he 
is held for its safety while it is in his custody, and he 
may excuse delay in its delivery by proof of misfor- 
tune or accident, although not inevitable or produced 
by act of God (Hutch. Carr., § 330; Pursons v. Hardy, 
14 Wend. 215); so that if plaintiffs had sought to re- 
cover merely on the ground that there was delay in 
the transportation of the property, there would be no 








doubt perhaps but thatj defendant would have been 
entitled to show the facts which the excluded evidence 
would have tended to prove as an excuse for the de- 
lay. But that is not the substance of their complaint. 
It is true they allege that there was delay, but they 
do not claim that they were damaged by the mere 
fact of their delay, and the ground upon which they 
seek to recover is that the property was in bad condi- 
tion when it reached its destination. It was not dis- 
puted that the property was in bad condition when it 
arrived in Chicago. The burden was therefore on de- 
fendant to establish facts which would relieve it from 
liability because of its bad condition. It was an in- 
surer of the safety of the property while in its charge 
for transportation, and it was not released from that 
extraordinary liability for its care by the accident 
which caused the delay, even though it offered an ex- 
cuse forthe delay. It was bound, notwithstanding 
the accident, so use the highest degree of care during 
the delay for the safety of the property. If the re- 
moval of the hogs from the car during the time was 
necessary for their protection from injury, and it was 
possible to remove them, defendant was bound to do 
so; and it was bound to give them whatever personal 
attention was necessary for their protection from in- 
jury during thetime. But it did not offer to show 
that it had unloaded them from the cars, or that it 
was impossible to unload them, orthat it was not nec- 
essary for their safety to unload them, or that the in- 
jury did not occurin congeqnence of its failure togive 
them such personal attention as was essential to their 
safety. But the extent of its offer was to show facts 
which tended merely to excuse the delay in their 
transportation. We are very clear that those facts do 
not afford an excuse for the bad condition of property 
at the time of its delivery. The evidence was imma- 
terial, and was rightly excluded. , 

It wasshown on the trial that it is the disposition of 
hogs, when being transported on cars, to struggle to 
get near the doors when the train is standing if the 
weather is hot and to crowd away from them if it is 
cold and that in doing this they are apt to * pile up,” 
and that when this occurs those beneath are liable to 
be smothered unless they receive immediate attention. 
The court instructed the jury in effect that when the 
defendant coutracted to carry the hogs to their desti- 
nation, the law imposed upon it an obligation to carry 
them ina proper manner, and deliver them in good 
condition considering the ordinary perils of the road, 
and that if it failed to deliver them in such condition 
it was responsible in damages for such failure. The 
instruction holds that the defendant was an insurer of 
the safety of the property, and that its liability ex- 
tended fo all injuries to the property during its trans- 
portation, except as may have resulted from the ordi- 
nary perils of the road, such as the usual shrinkage in 
weight, and such loss from death as would ordinarily 
occur on the trip with good care and management. 
Counsel for appellant contend, that as the cause of the 
injury in question was connected with the natural 
propensities and characteristics of the property, it was 
one against which the carrier is not held to be an in- 
surer, and that the instruction’ is erroneous on that 
ground. 

It was held in effect in this court in McCoy v. Keo- 
kuk & D.M. Ry. Co., 44 lowa, 424, that when the 
cause of damage for which recompense is sought is 
connected with the character or propensities of the 
animals undertaken to be carried, the ordinary re- 
sponsibility of the carrier does not attach. The rea- 
sons for the exception to the general rule as to the 
liability of the carrier, which arises when he under- 
takes to transport live-stock, are very apparent. 
There are dangers incident to the transportation of 
that character of property which are created entirely 
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by the disposition and propensities of the animals, 
and against which it is often impossible for the carrier 
to make adequate provision. Bat the rule of the 
common law is modified only so far as is rendered nec- 
essary by the character of the property in this respect. 
In every other respect the carrier is held to be an in- 
surer of the property. 

In our opinion, the present case is not within the ex- 
ception to the rule. The injury was caused by the 
* piling up’’ of the hogs while struggling to get near 
to or away from the doors of the car. The propensity 
however was to do this only when the train was stand- 
ing. Owing tothe obstruction of the track, it was 
kept standing at a station for twelve hours, and with- 
out doubt it was during that time the injury occurred. 
But the danger was not one against which provision 
could be made. The injury might have been pre- 
vented, either by unloading the hogs or giving them 
personal attention while in thecar. There is noclaim 
that this could not have been done, and we think de- 
fendant was bound to doit. As there was nothing 
shown which tended to take the case out of the gen- 
eral rule, the court did right in instructing that de- 
fendant was bound by that rule. 

Plaintiffs loaded the hogs on the car without as- 
sistance or direction from defendant’s agents or em- 
ployees. Defendant claimed that the car was over- 
loaded, and that the injury was caused by such over- 
loading. The court instructed the jury, that if de- 
fendant had knowledge of the number of hogs in the 
car, and of the condition of the car as to the loading 
when it received it, or if it might have known these 
facts, it could not escape liability for the damage on 
the ground that the car was overloaded. Exception 
is taken to this instruction. But we think it is cor- 
rect. Itis not claimed that there was any deceit or 
misrepresentation by plaintiffas to the condition of 
the car or its loading. Defendant’s agent, who made 
the contract for it, went to the car after the loading 
was done, and closed and sealedit. There was nothing 
to prevent him from seeing the manner in which it 
was loaded. As defendant received the property un- 
der these circumstances, and undertook to transport 
it to its destination, it should be held to have assumed 
all the liabilities of a common carrier with reference 
to it. 

The judgment of the District Court will be affirmed. 


—__>—_—_—__—— 


NEGOTIABLE INSTRUMENT—BILL OF £X- 
CHANGE—ACCEPTANVE BY AGENT 
OF CORPORATION, 


OHIO SUPREME COURT, OCT. 19, 1886. 


RoBINsON Vv. KANAWHA VALLEY BANK. 

The drawee of a bill of exchange, drawn by the “‘ Kanawha & 
Ohio Coal Co.,”. was described in the bill as “John A.Rob- 
inson, Agt.,”” and it was accepted by him as “John A- 
Robinson, Agent K. & O. C. Co.” Held, that the accept- 
ance so made was the personal obligation of John A.Rob- 
inson, and that in a suit upon the acceptance by an in- 
dorsee against him parol evidence was not admissible, in 
the absence of fraud, accident or mistake, to show that 
the defendant so accepted the bill intending to bind the 
drawer as his principal, and that this fact was known to 
the plaintiff at the time it became the owner and holder 
of it. 


RROR to Superior Court of Cincinnati. The head- 
note shows the facts. The plaintiff had judgment 
below. 


Lincoln & Stevens, for plaintiff in error. 
W. H. Mackoy, for defendant in error. 





MINSHALL, J. It is apparent that the question pre- 
sented is precisely the same as would have arisen on a 
demurrer to the answer, and we shall so treat it. Evi- 
dence as to the meaning of the initials, without the 
other circumstances,could in no way vary the rights and 
liabilities of the parties. If the facts stated in the an- 
swer constitute a defense, the defendant should have 
been permitted to prove the same, as he offered to do 
by the evidence ruled out. If not, then there was no 
error in rejecting it, and the judgment should be af- 
firmed. 

There is nothing in the answer to the effect that at 
the time Robinson accepted the bill he did not have 
funds of the drawer in his hands applicable to the pay- 
ment of the bill at its maturity, or that he did not ex- 
pect to have, and that this fact was known to the 
plaintiff when it became the owner of it. It is en- 
tirely consistent with the hypothesis that he was act- 
ing as the agent of the drawer at Cincinnati, a coal 
company doing business at Coalburgh, West Virginia, 
and that in the transaction of its business at Cincin- 
nati, he then had, or expected to have, funds of the 
company in his bands applicable to the payment of 
the bill, and on which it had been drawn. 

The relation of principal and agent may exist be- 
tween drawer and drawee, without changing the rights 
of the payee against the drawee upon his acceptance 
of the bill. When the principal, located at one place, 
draws upon his agent, located at another, the natural 
presumption is, from the usual course of business, that 
it is against funds of the principal that are or will be 
in the hands of the agent, and which the principal re- 
quests the agent to apply to the payment of the bill at 
its maturity. 

“A bill of exchange,” says Mr. Parsons, ‘is pre- 
sumed to be drawn on funds, with the understanding 
between drawer and drawee that it is an appropria- 
tion of the funds of the former in the hands of the lat- 
ter, and acceptance is an admission that it was so 
drawn, and of sucha relation between the parties.”’ 1 
Pars. Notes & Bills (2d ed.) 323. 

The usual relation between the drawee and the 
drawer is that of debtor and creditor; and such rela- 
tion in fact exists between an agent and his principal, 
where the latter has funds in the hands of an agent. 
The bill here, as drawn and accepted, is consistent 
with and supposes such relation; and as we have ob- 
served, there is nothing in the answer to the effect 
that such relation did not exist, nor was there any 
evidence offered to the contrary. Robinson was not 
bound to accept, or he might have done so on condi- 
tion that the funds of the principal at the maturity of 
the bill, and thus have qualified his obligation. But 
as it is, his acceptance imports the possession of funds, 
and obliges him to pay the bill. 1 Pars. Notes & Bills 
(2d ed.) 301, and note w. 

The fact that he is designated on the bill and de- 
scribed in his acceptance as agent does not vary the 
case. This description of himself may, and no doubt 
did, serve a useful purpose in the settlement of his ac- 
counts with the company. The law as to notes and 
bills executed by persons acting as agents of other per- 
sons is not uniform; but as a rule, where one acting 
as agent uses words that impose a personal agreement 
on his part, and signs his own name, it is held to be 
his individual obligation, although he describe him- 
self as agent; the added words being regarded simply 
as a description of his person. The rule is in conform- 
ity to precision in the use of language, and secures 
that certainty in negotiable paper so necessary to com- 
mercial transactions. Thomas v. Bishop, 2 Strange, 
955; Barker v. Insurance Co., 3 Wend. 94; Daniel Neg. 
Inst., § 300. The question has been presented and 80 
ruled ina number of the reported decisions of this 
court. 
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Thus in Titus v. Kyle, 10 Ohio St. 445, where the 
makers had described themselves in the body of the 
note as directors of a certain turnpike road, and the 
note read: ‘‘ One year after date we, or either of us, 
as directors,’’ etc., *‘ promise to pay,’’ to which each 
signed his individual name, it was held that each was 
individually liable, and that in the absence of an aver- 
ment of fraud or mistake, the makers could not be 
permitted to show au intention on their part not to 
bind themselves individually. 

In Collins v. Insurance Co., 17 Ohio St. 215, the note 
read: “‘I promise to pay,” etc., and was signed 
“Edw’d K. Collins, Agent.”” The defense was that 
the payee had notice of the agency of the maker, and 
that he was not liable individually upon the note. But 
the court held that parol evidence was inadmissible 
for that purpose, and that Collins was personally lia- 
ble upon the note. These cases show that in this State 
where one, acting as agent, signs his individual name 
to a note, that by its language imports a personal lia- 
bility on his part, he is bound accordingly, although 
in signing the note he described himself as agent. 

We fail to see how it can make any difference in this 
respect whether the party signing describes himself as 
agent simply, or adds the name of his principal. In 
either case the principal upon which his liability is es- 
tablished, and parol testimony excluded, must be the 
same. The iistrument upon its face is his own, and 
not the promise of his principal. To this rule usage 
has established an apparent exception, in the instance 
where a billis drawn or accepted by the cashier of a 
bank. But itis rather apparent than real: since the 
custom by which a cashier represents his bank in such 
matters, by simply signing his own name, is so general 
that the practice has reduced the custom to the cer- 
tainty of a law, as it is everywhere understood that in 
such cases, whether he describes himself as cashier or 
not, he is an alter ego of the bank. His signature is a 
recognized mode in which a bank may become a 
party to commercial paper; and the obligation so cre- 
ated is that of the bank, and not of the cashier. 

There is a marked distinction between this case and 
those in which the question just discussed usually 
arises. Ordinarily the principal is some third person, 
not otherwise related to the bill; but here it is 
claimed that he is the drawer; and if the acceptance be 
treated as his, and not that of Robinson, the paper 
loses its character of a bill of exchange, and becomes a 
promissory note only; and the payee, instead of hav- 
ing afund appropriated to the payment of his de- 
mand, or secured by the obligation of an acceptor, is 
reduced to the personal obligation of the drawer only. 
This aspect of the case, as unfavorable to the defense, 
has been commented on, and does not require to be 
further enlarged. 

The cases however to which we have adverted show 
that a promissory note signed by an agent in the man- 
ner this acceptance was made, becomes the individual 
liability of the agent, and would be decisive of this 
case, though the principal were a third party, unless 
an acceptance differs in principle from the making of 
a note, as does anindorsement. It seems that an in- 
dorsement may be explained by parol, as pointed out 
by Welch, J., in Collins v. Jnsurance Co., 17 Ohio St- 
224. The indorsement being amere transfer of title, 
the obligation, arising outside of it, may be changed 
without affecting the indorsement itself. But the ob- 
ligation of an acceptor is an express one; it is to pay 
the bill at its maturity according to the order con- 
tained in it. The language of the books is that the 
acceptor of a bill is as the maker of a note; and that 
where the drawer accepts, he comes at once under a 
absolute obligation to pay the bill according to its 
tenor. 1 Pars. Notes & Bills, § 2, ch. 4. 





No distinction between a promissory note and an 
acceptance exists in this regard; and so it has been 
held that the legal effect of an acceptance, as an abso- 
lute contract to pay, cannot be varied by parol. Heav- 
erin v. Donnel, 7 Smedes & M. 244; Adams v. Word- 
ley, 1 Mees. & W. 374; Hoare v. Graham, 3 Camp. 57; 
1 Pars. Notes & Bills, 301; Cummings v. Kent, 44 Ohio 
St. 92; S. C., 4 N. E. Rep. 710. 

Judgment affirmed. 

Follett, J., dissents. 


—_—__>—____—— 


PARENT AND CHILD—SUPPORT OF CHILD—HUS8- 
BAND AND WIFE. 


IOWA SUPREME (COURT, OCT. 22, 1886. 


JOHNSON V. BARNES. 


Under the statute both parents are bound to contribute to the 
support of their children; amd when such duty has been 
performed by the wife alone, no promise can be inferred 
that the husband shall reimburse her therefor, although 
he has without cause abandoned her and her child. 


F gatas from Boone Circuit Court. Action at law. 
A demurrer to the petition was sustained, and 
the plaintiff appeals. 


Cole, McVey & Clark, for appellant. 


E. E. Webb, for appellee. 

Srevers, J. The petition states that in 1867 the 
plaintiff and defendant were living together as husband 
and wife, and that they had one child born in 1865; 
that in 1867 the defendant, without cause, abandoned 
the plaintiff and their said child, left them without any 
means of support, and concealed his place of residence 
from the plaintiff, who thereafter, until 1883, sup- 
ported, clothed and educated said child, which was 
reasonably worth $200 per year, and that during said 
period the plaintiff supported herself by her own labor, 
and that thedefendant was abundantly able to sup- 
port, or contribute to the support, of his child; that 
prior to thecommencement of this action the plain. 
tiff procured a divorce from her said husband, and by 
reason of the defendant’s failure to support said child 
the plaintiff asks judgment for $5,000. The defendant 
demurred to the petition on the ground, among others, 
that a right to recover did not exist. It will be ob- 
served that it does not distinctly appear that the mar- 
ital relations existed between the parties at the time 
the plaintiff clothed and supported the child, but we 
think this, under the averments of the petition, 
must be assumed. As there was no promise, the 
question to be determined is whether one can _ be in- 
ferred in favor of a wife who supports her child, as 
against her husband, who has without cause aban- 
doned her and his child. The obligation of parents to 
support their children at common law is somewhat 
uncertain, ill-defined and doubtful. Indeed it has 
been said that there is no such obligation. Morti- 
more v. Wright, 6 Mees. & W. 488. But we are not 
prepared to say that this rule has been adopted in 
this country, and it should be conceded, we think, 
that independent of any statute, parents are bound 
to contribute to the support of their minor chiidren, 
and that such obligation rests mainly on the father, 
in the absence of a statute, if of sufficient ability; and 
that in favor of a third person who supports the child 
a promise to pay may and should be inferred on the 
ground of the legal duty imposed. Counsel for the 
appellant have cited’several authorities in which, as 
we understand, this doctrine is announced. 2 Kent 
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Com. 192, 193; Schouler Dom. Rel., §§ 236, 237; Rey- 
nolds v. Sweetser, 15 Gray, 78; Cowles v. Cowles, 3 
Gilman, 435; Bazeley v. Forder, L. R., 3 Q. B. Div. 
559; Tompkins v. Tompkins, 11 N. J. Eq. 512. But in 
none of these cases was such a promise inferred in 
favor of a wife, except that in one or more of them a 
father was compelled to contribute to the support of 
his child in an action brought by the mother in equity 
in aid of, or growing out of, an action for a divorce. 
Stanton v. Willscn, 3 Day, 37, possibly ‘goes one step 
further. In that case there had been a divorce by the 
General Assembly, and the wife was constituted sole 
guardian of two of the children, and the husband or- 
dered to pay her a certain sum of money in lieu of 
dower, which was paid. Afterward an action was 
brought by the divorced wife against her husband to 
recover for the support of the children, furnished by 
her, and it was held that she could do so. 

There is a clear distinction between this and that 
case. In the latter the recovery was for the support 
of the children, after the marital relation ceased, on 
the ground that notwithstanding the divorce, the ob- 
ligation on the father to support his children contin- 
ued to exist. It is proper to say also that we under- 
stand the liability of the father, under substantially 
the same state of facts, was denied in Hancock v. 
Merrick, 10 Cush. 41. 

As we understand, the rule that the father is pri- 
marily liable for the support of his infant children is 
based on the ground that the personal property of the 
wife and mother, in the absence of a statute, upon the 
marriage became absolutely his. The reason upon 
which the rule is based has ceased to exist in this 
State, and a married woman may acquire and hold 
property, both real and personal, in the same manner 
as her husband can, and the same may be held by her 
exempt from the debts of her husband. Code, §§ 2202, 
2203, 2206, 2211. This being so, it may be doubtful 
whether the rule should have force and effect in this 
State. Especially is this so when the following stat- 
ute is taken into consideration. The expenses of the 
family and the education of the children are charge- 
able upon the property of both husband and wife, or 
of either of them, and in relation thereto they may be 
sued jointly or separately. Code, § 2214. It is per- 
fectly clear that any third person, under the statute, 
who should furnish necessaries for the support of the 
family and children, and who was entitled to recover, 
could maintain an action in the first instance against 
the wife alone, and it would make no difference 
whether they were living together or separate. Nor 
does it seem to be material if the parties were living sep- 
arate with which parent the children were living, for 
both, jointly or separately, are made liable at least for 
the education of the children. This statute has applica- 
tion, we think,to both third persons,and to the husband 
and wife; for there being no exception, its application 
must be general, and to all persons under the statute 
the legal duty is cast equally on both parents to sup- 
port their children. When such duty is performed by 
one, we do not think a promise can be inferred or im- 
plied that the other shall reimburse the one who fur- 
nished the support. If it canbe, to what extent shall 
the contribution be made, on equitable principles, ac- 
cording to the property of each, and the varying cir- 
cumstances of each particular case? We no not think 
such inquiries can or should be entered into; but that 
under the statute both parents are bound to contribute 
to the support of the children, and that when one does 
80, a promise to pay in favor of one, and against the 
other, cannot be implied. To some extent at least the 
foregoing views are supported by Courtright v. Court- 
right, 53 Lowa, 57; and Patterson v. Hill, 61 id. 535. 

Affirmed. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ASSIGNMENT FOR BENEFIT OF CREDITORS—SALE— 
MORTGAGE.—During the absence of the plaintiff from 
home, his son, who was a minor, sold a printing press, 
and took the mortgage and notes securing the future 
payments in his own name. The son promised to 
transfer the notes and mortgage to the plaintiff, but 
neglected so to do. Subsequently a firm, of which the 
son was a member, failed, and they made an assign- 
ment for creditors’ benefit. The assignee seized the 
printing press, and foreclosed the mortgage, default 
having been made in its terms. The plaintiff brought 
suit to recover the press, and for the reformation of 
the notes and mortgage. Held, that he was entitled 
to the relief prayed for. Mich. Sup. Ct., Oct. 21, 1886. 
Wait v. Oxford. Opinion by Champlin, J. 


CARRIERS—PASSENGER THROWN FROM RAILROAD 
CAR BY OTHER PASSENGERS.—A railway company is 
not liable for the death of a passenger where he is 
killed by being thrown from a platform car by the 
other passengers, and there was nothingin the con- 
duct of such passengers at the time the train left the 
last station from which the company could reasonably 
anticipate that an assault would be committed on the 
deceased by reason offurnishing such a car for trans- 
portation. IowaSup. Ct., Oct. 14, 1886. Felton v. 
Chicago, ete., Ry. Co. Opinion by Beck, J. 


CORPORATIONS—AUTHORITY OF COMMITTEE FROM 
CORPORATION AS AGENT—RATIFICATION—EVIDENCE 
or.—(1) Where a committee from a corporation set- 
tled with a firm, when it was authorized only to settle 
with a member of the firm, touching his dealings as 
treasurer of the corporation, its act in settling does 
not bind the corporation, unless that act was ratified 
subsequently by the corporation with full knowledge 
of the facts. (2) The fact that money received through 
the settlement of a committee of a corporation has 
been accepted by the corporation, is evidence tending 
to show ratification of the settlement, with knowl- 
edge on the part of the corporation. Iowa Sup. Ct., 
Oct. 25, 1886. Merchants’ Union Barbed Wire Co. v. 
Rice. Opinion by Beck, J. 


CRIMINAL LAW—FORGERY—UTTERING — DELIVERY. 
—One B., a stranger in Omaha, met one T., who pro- 
fessed to have a large farm near St. Louis, and desired 
to employ B. to superintend it. While they were con- 
versing a pretended freight agent appeared, who was 
introduced to B. by T., as such, and who demanded 
of T. the payment of a pretended freight bill of $65. 
T., pretending he had not sufficient change to pay the 
bill, presented to B. a forged check on an Omaha bank 
for $250, saying he could get the money on presenta- 
tion, and asked him to cash it. Held,an uttering of 
the check, although it was not actually transferred to 
B. The sole question presented is whether or not the 
testimony shows an uttering and publishing of the 
check in question. We think it does. Greenleaf, in 
his work on Evidence (vol. 3, § 110), says: ** The alle- 
gation of uttering and publishing is proved by evi- 
dence that the prisoner offered to pass the instrument 
to another person, declaring or asserting, directly or 
indirectly, by words or actions, that it was good.” In 
People v. Caton,25 Mich. 392, Judge Cooley, in writing 
the opinion of the court, says: ‘ To constitute an ut- 
tering, it is not necessary that the forged instrument 
should have been actually received as genuine by the 
party upon whom the attempt to defraud is made. To 
utter a thing is to offer it, whether it be taken or not.’’ 
See also Folden v. State, 13 Neb. 330; S. C.,14 N. W. 
Rep. 412. To utteror publish as trueand genuinea 
forged check, with the intent to defraud, is made 
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criminal by section 145 of the Criminal Code. Apply- 
ing these rules to the testimony in the case at bar, we 
see no Gifficulty in finding sufficient testimony to sus- 
tain the verdict. It is urged by plaintiff's counsel that 
simply showing the forged instrument, without an 
offer to pass it, is not ‘“‘uttering.’’ This is true, but 
in this case there was a clear attempt to pass it, and 
had B. been possessed of sufficient money to pay the 
face of the check, and been disposed to part with it, it 
is evident that the assertion by the ready confederate 
that it wasas good as gold would have been made 
available as an argument to B. to induce him to part 
with his money. Butupon this point the testimony 
of B. is direct and positive. Plaintiff presented it to 
him, and asked him if he could cash it, telling him he 
could get the money on it in ten or fifteen minutes. 
The check was payable to the order of H., and was not 
indorsed. It isurged that this want of indorsement 
would prevent the uttering of the check. Thecheck, 
and not the indorsement, is the alleged forgery. Such 
being the case, the attempt to pass it was sufficient. 
Neb. Sup. Ct., Oct. 27, 1886. Smith v. Siate. Opinion 
by Reese, J. 

DEED-—DELIVERY—PRESUMPTION FROM RECORDING. 
—The defendant executed a conveyance of land to his 
wife, through a deed toa third person, who recon- 
veyed to her, no consideration passing between the 
parties. The defendant requested the register of 
deeds *‘to put them on record, but not to deliver 
them to any one but himself." Afterward the de- 
fendant retained the custody ofthem. Held, that the 
title did not pass to the wife, since the presumption 
arising from the recording was rebutted by the fact 
that there was no delivery, nor intention of delivery. 
It is claimed that the recording of the deeds is con- 
clusive evidence of their delivery, and cases in other 
States are cited to sustain this proposition. Other 
casesare found holding to the contrary. Parker v. 
Hill, 8 Mete. 447; Hawes vy. Pike, 105 Mass. 560; Pat- 
terson v. Snell, 67 Me. 559; Jones v. Bush, 4 Har. (Del.) 
1; Maynard v. Maynard, 10 Mass. 456; Harrison v. 
Phillips, 12 id. 456; Walsh v. Mutual Fire Ins. Co., 54 
Vt. 351; Elsey v. Metcalf, 1 Denio, 323; Ford v. James, 
4 Keyes, 300, 315; Kingsbury v. Burnside, 58 Ill. 310. 
These cases held uniformly that the mere act of re- 
cording, unaccompanied by any act or word evincing 
an intention to deliver the deed, raises no absolute 
presumption. If accompanied by a declaration against 
such intention, the act raises no presumption what- 
ever, and the appearance of the deed upon record 
does not operate asa delivery, nor supersede the ne- 
cessity of proof of delivery. Some of the cases go so 
faras to hold that the record of the deed, standing 
alone, raises no presumption whatever as to delivery. 
The very essence of the delivery is the intention of the 
parties (Bryan v. Walsh, 2 Gil. 557; Grinnell v. Cock- 
erill, 79 Ill. 79), and the better doctrine, in my opin- 
ion is that of our own court, that the recording raises 
a presumption of delivery, to be explained or rebut- 
ted however by the intention of the party recording 
the deed. It has been said in our own State, that un- 
der our recording laws, the executing, acknowledging, 
and recording of a deed is presumably a delivery, un- 
less some facts are shown against such presumption. 
Patrick v. Howard, 47 Mich. 40, 45. And it has been 
also held a sufficient delivery when the grantor, in- 
tending thereby to give it effect, left the deed with a 
conveyancer to be afterward delivered. Thatcher v. 
St. Andrews Church, 37 Mich. 264. Justice Marston 
in that case said: ‘* One of the essential requisites to 
the validity of a deed, so as to pass the title, is deliv- 
ery. Even although in all other respects it has been 
properly executed, yet it does not follow that the title 
to the property passes. The grantor yet retains con- 
trol of the instrument, and may deliver it absolutely, 





conditionally, or not at all. The act of delivery is not 
necessarily a transfer of the possession of the instru- 
ment to the grantee, and an acceptance by him, but it 
is that act of the grantor, indicated either by acts or 
words, or both, which shows an intention on his part 
to perfect the transaction by a surrender of the in- 
strument to the grantee, or to some third person for 
his use and benefit. The whole object of a delivery is 
to indicate an intent upon the part of the grantor to 
give effect to the instrument.” If this be good law, 
and I think it is, it necessarily follows thatany act, 
presumptively a delivery, will not bea delivery, if the 
intent to make it such is wanting, or expressly nega- 
tived by the acts or words of the grantor. In the case 
before us, the only act looking toward a delivery is 
the recording of the deeds, and the effect of such re- 
cording must be qualified, limited, and governed by 
the intention of the defendant, Castel, which inten- 
tion is shown by what he said to the register of deeds 
when he left the instruments with him forrecord.. It 
is plain to me that he uever intended to deliver the 
deeds, and that they never were in law delivered, if 
his evidence be true. It is contended that the Circuit 
judge erred in permitting the defendant to state what 
he said to the register of deeds at the time he left the 
deeds for record. Inasmuch as the plaintiff relies 
almost entirely upon the act of record to provea de- 
livery, and as without such record there would be 
nothing in defendant’s evidence tending in anywise 
to show a delivery, what he said to the register at the 
time of this act seems to meclearly to be a part of the 
res geste, aud admissible, as explaining the character 
and intent of his act. Felt v. Amidon, 43 Wis. 467: 
Lund v. Tyngsborough, 9 Cush. 36. The two cases 
mainly relied upon by the counsel for plaintiff, fo sup- 
port the claim that there was a delivery of the deeds 
according to the testimony of the defendant, differ 
materially in their facts from the one at bar. In 
Ruckman vy. Ruckman, 82 N. Y. Eq. 259, the bond and 
mortgage was delivered to the wife, and she was told 
it was hers by the husband. He made an assignment 
of the same to a third person, and the third person as- 
signed to the wife. Thethird person was used as a 
medium in the transfer, but the assignment made to 
him was actually delivered to him; but his assignment 
to the wife was never manually delivered to her, but 
retained by the husband. Under these circumstan- 
ces, it was held that the title to the bond and mort- 
gage passed to the wife. Inthe present case there 
was no delivery ofthe deed from Castel to Mullinex, 
and Mullinex. never saw it, and the possession of the 
land, the subject of the transfer, was never given or 
delivered to the wife, or taken by her. In Gage v. 
Gage, 36 Mich. 229, the deed was made, as in this case, 
for the purpose of delaying creditors, and deposited 
where his wife had access to it. She took the deed 
without his knowledge or consent, and put it upon 
record. It was understood however when it was 
made, that she should show it, when necessary to 
show ownership in herseff, and was executed, at her 
suggestion, for that very purpose. ‘This court held 
that it was perfectly clear, from all the evidence, that 
whether the deed was actually placed in her hands or 
not, it was deposited where she could make use of it 
for the very purpose for which it was made. “The 
actua] custody was as much in her as in him, and as if 
was understood that she was to make use of if on oc- 
casion to show ownership in herself, the tegal control 
must be regarded as delivered to her.”” This is not the 
present case. Mrs. Castel never had any legal control 
over this deed, was not authorized £6 use it, and never 
did use it. As before said, and according to her own 
testimony also, although she knew where it was kept 
when she left her husband for good, and took her 
things with her, she did not take this deed, nor at- 
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tempt to doso. The action of the Circuit judge in 
submitting the question of delivery to the jury was 
probably governed by the opinion of Justice Camp- 
bell in Hendricks v. Rasson, 53 Mich. 577, in which it 
is said: ‘‘It appeared that Richard made and re- 
corded the deed to his wife; but it further appeared 
that be got it back when recorded, and there was ev- 
idence tending to show that he retained it, and never 
delivered it, it and that she never knew of it during 
his life-time, and denied claiming any interest in it. 
There were facts enough on both sides to have the 
question laid before the jury, unless the mere fact of 
recording is conclusive, which there is norule of law 
to maintain.”’ I therefore find no error in the sub- 
mission of the question of delivery to the jury in this 
ease. Mich. Sup. Ct., Oct. 14, 1886. Stevens v. Castel. 
Opinion by Morse, J. 

——— FRAUDULENT DESTRUCTION—EQUITABLE RE- 
LieF.—Equity will give the necessary relief to the 
grantee of an unrecorded deed, which has been de- 
stroyed by the wife of the grantor after the death of 
her husband, husband and wife having executed the 
instrument agreeably to a contract between the 
grantor and the grantee, and for a valid considera- 
tion. The law will aid the complainant in obtaining 
the possession of his property at the proper time, and 
under proper proceedings taken for that purpose, but 
it cannot restore to him the lost.deed, or order the de- 
fendants to make and deliver to him another deed in 
its stead. That is peculiarly the province of courts of 
equity. The aid of that court is now invoked for that 
purpose, and the Circuit judge did rightin granting 
him relief. Story Eq. Jur., $§ 252, 254, and cases cited ; 
and this authorin section 184, says: ‘There are 
many cases in which fraud is utterly irremediable at 
law ; and courts of equity, in relieving against it, often 
go, not only beyond, but even contrary to the rules of 
law,”’ and cites Garth v. Cotton, 3 Atk. 755; Man v. 
Ward, 2 id. 229; Trenchard v. Wanley, 2 P. Wms. 167. 
Mich. Sup. Ct., Oct. 28, 1886. Wallace v. Wallace. 
Opinion by Sherwood, J. 


EsToPPEL—BY DEED—AFTER ACQUIRED TITLE.—In 
1851, C. executed to R. a warranty deed of certain real 
estate. In1857, B. owned the real estate, but when, 
how or from whom he got the title, and whether his 
title was adverse or subordinate to the title which C. 
had assumed to convey, and which was the condition 
of the title prior to 1857, does not appear. In 1857, B. 
conveyed to C. Held, that on these facts C. is not es- 
topped by his warranty to assert against R. the title 
thus acquired from B. Minn. Sup. Ct., Sept. 11, 1886. 
Thielen v. Richardson. Opinion by Gilfillan, C. J. 


EVIDENCE—DECLARATIONS OF PARTY—COMPLAINTS. 
—In an action for damages for personal injuries to 
plaintiff, his complaints to his physician on the day 
afterthe injury, touching his condition, are material 
facts, for the exclusion of which a new trial may prop- 
erly be ordered. Wis. Sup. Ct., Nov. 8, 1886. Bridge 
v. City of Oshkosh. Opinion by Lyon, J. 


FRAUDULENT CONVEYANCE—ACTION TO SET ASIDE— 
NOT MAINTAINABLE BY A FRAUDULENT CREDITOR 
OR DEBTOR.—An action to set aside deeds alleged 
to have been executed in fraud of creditors cannot be 
maintained by a creditor who has, by collusion with 
the debtor, and in furtherance of the debtor's pur- 
pose to establish a ground for the setting aside of the 
deeds, obtained a judgment against said debtor ona 
claim which appears to have been created for the pur- 
pose of enabling such creditor to attack these deeds, 
and tohave been paid. (2) The court will not set 
aside conveyances in fraud of creditors, and without 
consideration, on the petition of the fraudulent 
grantor, in the absence of undue influence over him 





by his grantee. Iowa Sup. Ct., Oct. 28, 1886. Jones v, 
Farris. Opinion by Adams, C. J. 


INSURANCE — FORFEITURE — OTHER INSURANCE — 
WAIVER.—Where a policy contained a stipulation that 
it would become void if any other policy, whether 
valid or not, was obtained on the property insured 
without the consent indorsed in writing on the first 
policy by its company, the fact that its agent saw a 
second policy, and did not object to it, is not a waiver 
of the required written assent. Taking above testi- 
mony in the strongest manner against the company, 
and it shows no more than knowledge that Mrs. Kan- 
ago desired cheaper insurance than the defendant was 
willing to give, and that she subsequently obtained it. 
This is no evidence alone of consent, or of waiver of 
written notice of consent, by the defendant, that such 
second insurance might be effected. Mich. Sup. Ct., 
Oct. 14, 1886. Robinson v. Fire Ass'n of Philadelphia. 
Opinion by Sherwood, J. 


: WAIVER BY AGENT OF WRITTEN NOTICE OF 
LOSS BY FIRE—PROVISION AGAINST OTHER INSUR- 
ANCE.—(1) A stipulation in a fire insurance policy that 
immediate written notice of loss shall be given to the 
company may be waived by an agent who has full au- 
thority to adjust the loss, although the policy provides 
that the company shall not be bound by the acts or 
declarations of its agents not contained in the policy. 
The terms of an insurance policy on a building and 
machinery therein provided that it should become 
void if any other insurance policy, whether valid or 
not, was obtained on the same property. Another 
policy bad been taken out previously,which stipulated 
to be void if the property were sold or mortgaged, if 
any change took place in the title, or any portion of it 
were removed to another location without the com- 
pany’s consent. Subsequently this policy was ren- 
dered void by the fact that the property was sold and 
mortgaged to secure the purchase price; also the ma- 
chinery was removed, without the required consent, 
from the building in which it was when the policy was 
issued. Held, that the first-mentioned policy was not 
defeated by the existence of the other, since the lat- 
ter had ceased to bea binding contract of insurance 
before the former was issued. Iowa Sup. Ct., Oct. 23, 
1886. Stevens v. Citizens’ Ins. Co. Opinion by Reed, J. 
COVENANT AGAINST KEEPING ‘* PETROLEUM.” 
—A policy of fire insurance contained a covenant, 
that ‘if in said premises there be kept gunpow- 
der, fireworks, nitro-glycerine, phosphorus, saltpeter, 
nitrate of soda, petroleum,”’ etc., ‘then, and in every 
such case, this policy shall become void.’”’ The in- 
sured kept on his premises a barrel of petroleum,which 
was used for fuel to generate steam. Held, that the 
covenant was broken thereby, and that the policy was 
void. Wemay here observe, obiter, that while there 
are devices by which petroleum can be and is used as 
a fuel for raising steam with perfect safety, that above 
described was certainly not one of them. Nevertheless 
it is not for us to determine whether a fuel of this 
kind, and so used, was more or less dangerous than 
wood or coal. The only question for us is whether the 
keeping of a barrel of petroleum in the insured prem- 
ises was such a breach of the condition in the policy 
as released the company from its obligation. We are 
always unwilling to enforcea forfeiture when such re- 
sult can be avoided. Nevertheless when the intention 
of the parties is plainly expressed, that intention must 
be regarded as the law of the contract, and we cannot 
lawfully ignore it, even to prevent a forfeiture. But 
as to the parties before us, the unequivocal agreement 
as found in the policy is that the keeping of petro- 
Jeum in the premises insured shall render that policy 
null and void. That petroleum was so kept is not de- 
nied, and this not as in the case of Mears v. Humbolt 
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Ins. Co., 92 Penn. St. 15, temporarily and for casual 
use, but habitually and for constant use. Nor was it, 
as in Citizens’ Ins. Co. v. McLaughlin, 53 Penn. St. 
485, an article of such vital necessity in the conduct of 
the business of the insured that its use could not be 
ignored, and therefore must have been recognized as 
amatter not subject to the condition. Petroleum, 
however convenient and economical, was certainly 
not a fuel without which the foundry could not have 
been run, since its place could well have been supplied 
by coal or wood. The company was not willing to in- 
sure against so dangerous a commodity as petroleum, 
and therefore expressly forbade not only its use, but 
even its presence on the property; and under and 
subject to this condition, the plaintiff accepted the 
policy. Under such circumstances were we to reverse 
the court below, we must not only disregard the con- 
tract of the parties, but also overrule our own cases of 
Birmingham Fire Ins. Co. v. Kroegher, 83 Penn. St. 
64, and Lancaster Fire Ins. Co. v. Lenheim, 89 id. 495, 
which in principle rule the case in hand. Penn. Sup. 
Ct., Oct. 4, 1886. Whitev. Western Assur. Co. Opin- 
ion by Gordon, J. 


INSTRUCTION TO CANCEL POLICY — AGENT'S 
NEGLECT.—Plaintiff notified its agent in another city 
that it declined to accept arisk he had just taken, 
and directed him to cancel the policy. Defendant 
neglected to obey the instructions, and five days after 
received notice that the property was burned, and 
plaintiff was obliged to pay the insurance. In an ac- 
tion brought by the company against its agent for the 
amount paid on the policy, held, that the facts au- 
thorized a finding that defendant failed to use rea- 
sonable diligencein obeying the instructions of his 
principal, and was therefore chargeable with the loss. 
Defendant offered to prove that “orders generally 
from the company are to cancel the policy as soon as 
convenient, and that it is generally understood that 
an agent has from fiveto ten days in which to cancel 
the policy.” Held, that the offer was properly de- 
nied. Mass. Sup. Jud. Ct., Oct. 22, 1886. Phoenix Ins. 
Co. v. Frissel. Opinion by Morton, C. J. 


LIFE—INSURABLE INTEREST—NOTICE NOT TO 
pAy.—Where a party insures his life in favor of a per- 
son who has no insurablo interest in his life, and the 
company pays the amount to the person stipulated in 
the contract, the company will not be compelled to 
pay it again to the executrix of the estate, although 
notified not to pay the beneficiary by the heir and 
widow of the deceased, but not by the executrix. 
Penn. Sup. Ct., Oct. 4, 1886. Bomberger v. Union 
Mutual Aid Soc. Opinion per Curiam. 


MUTUAL BENEFIT SOCIETIES — BY-LAWS — 
BENEFITS—AUTHORITY OF COMMITTEE.—A by-law of 
a mutual benefit and co-operative insurance society 
which invests a committee with authority to deter- 
mine whether a member, claiming to be sick, is enti- 
tled to the benefit provided for in the by-law, is valid 
and reasonable, and where a member applies to the so- 
ciety for aid the decision of the committee is final. 
Mich. Sup. Ct., Oct. 5, 1886. Van Poucke v. Nether- 
land St. Vincent de Paul Soc. Opinion by Cham- 
plin, J. 


—— LIFE—INSURABLE INTEREST—SUPPORT.—Where 
one coutracted to support another for life in con- 
sideration of a policy of insurance on the life of the 
latter for the benefit of the former, the party who fur- 
nished support had an insurable interest, like an ordi- 
nary creditor, for the just amount of his claim for 
support, the balance belonging to the estate of the in- 
sured. The court below fell into the error of holding 
that the question was one of good faith on the part of 
the beneficiary. ‘‘ Now,” says the learned judge in 





his charge to the jury, ‘‘the question that we intend 
to submit to you is entirely a question of fact, namely, 
whether or not this transaction was speculative in its 
character—whether it was so on part of Schmoltz—be- 
cause that is the important question—whether it was 
on part of Schmoltza speculation on the life of Jacob 
Siegrist, or whether it was a bona fide transaction—a 
transaction entered into on his part in good faith, 
upon good motives—charitable or benevolent motives 
—with the disposition to befriend the man who 
seemed to need friends—to support a man who seemed 
to need support; whether, in other words, the trans- 
action is free from that taint which would make it void, 
namely, the taint of speculation.” But,as we have 
intimated, the question is not one of good faith, but 
of public policy. Downey v. Hoffer, 16 Week. Notes 
Cas. 185. The intention of John Schmoltz in obtain- 
ing this policy may have been innocent and pure, but 
this cannot be regarded, for the fact remains that he 
was in no way interested to maintain the life of Jacob 
Siegrist, and it is certain the sooner that life was ex- 
tinguished the better it was, in a pecuniary point of 
view, for the beneficiary. Nor does it help the mat- 
ter, but rather the contrary, that the defendant had 
charged himself with the support of Siegrist, for all 
the more would his pecuniary interest be advanced by 
the termination of Siegrist’s life. Doubtless the de- 
fendant, having entered into an agreement for the 
maintenance of the insured, might take a policy on 
his life in order to protect himself to the extent of 
that charge, even asa creditor may insure his debtor 
to the extent of his debt; forin that case he would 
gain nothing by Siegrist’s death, though he might not 
be interested to maintain his life. I1t follows that 
Schmoltz had an insurable interest in the life of Sie- 
grist to the amount that he actually paid for his sup- 
port, or which he advanced, in money or otherwise, in 
fulfillment of his contract. So in addition to this, 
would he be entitled to the money he expended in 
taking out and maintaining the policy; in other 
words, he must be fully reimbursed for all his legiti- 
mate expenses, including lawful interest; and for the 
balance the administrator is entitled to a judgment. 
Penn. Sup. (t., Oct. 4, 1886. Siegrist v. Schmoltz. 
Opinion by Gordon, J. 

LANDLORD AND TENANT—PUTTING PREMISES INTO 
CONDITION — REASONABLE TIME. — A party leasing 
premises to an Odd Fellows lodge, contracting in the 
instrument that they shall be suitable for the pur- 
poses of the lessee, cannot if the premises are not suit- 
able, nor rendered so within a reasonable time, re- 
cover rent therefor; and as to what constitutes a rea- 
sonable time the jury must decide. Mich. Sup. Ct., 
Oct. 28, 1886. Young v. Collett. Opinion by Sher- 
wood, J. 

MARRIAGE—EVIDENCE OF--COHABITATION.—Cohab- 
itation and reputation alone are not marriage. They 
are merely circumstances from which a marriage may 
sometimes be presumed. It ia a presumption how- 
ever that may be rebutted by other facts and circum- 
stances. Hunt's Appeal, 86 Penn. St. 294. When the 
relation between a man and a womau living together 
is illicit in its commencement, it is presumed to so 
continue until a changed relation is proved. Without 
proof of subsequent actual marriage, it will not be 
presumed from continued cohabitation and reputation 
of a relation between them which was of illicit origin. 
Id. Here the evidence establishes with sufficient cer- 
tainty that in its inception the relation between the 
appellee and Riegel was illicit, and there is no suffi- 
cient evidence to create a legal presumption of any 
subsequent marriage. In arriving at this conclusion 
we do not doubt the correctness of the law as declared 


in Richard 7. Brehm, 73 Penn. St. 140, and numeroug 
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kindred cases. Many times marriage may be proved 
by acts of recognition, continued matrimonial cohabi- 
tation, and general reputation. Here however the 
evidence falls far short of satisfying the mind that 
there was ever any actual agreement to form the rela- 
tion of husband and wife. Penn. Sup. Ct., Oct. 4, 1886. 
Reading F. Ins. & Trust Co.’s Appeal. Opinion by 
Mercur, C. J. 


MASTER AND SERVANT—MUNICIPAL CORPORATION— 
NEGLIGENCE.—The complaint substantially charges 
that the city entered upon the construction of a cis- 
tern for the use of the fire department, and had made 
an excavation for said cistern, and erected within 
the same a wall of stone masonry, along the sides of 
the same, in such a careless and negligent manner, 
and negligently allowed to so remain, to the knowl- 
edge of the city; that on the day last aforesaid a por- 
tion of it fell upon Thomas Mulcairns, the husband of 
said plaintiff, who was employed by said city at that 
time in shovelling earth in the bottom of said cistern, 
in accordance with such employment, near said por- 
tion of the wall, having no knowledge of its unsafe 
condition, and using due care and caution, and caused 
his death. The point that the falling of this wall 
by its own weight, or by the pressure of gravel and 
earth behind it, placed there by the city, is prima 
facie evidence of the negligence of the city is raised. 
The unexplained falling of the wall is admitted in the 
answer. Sucha presumption rests upon the clearest 
reason. Why did it fall? If it had been properly con- 
structed, it is common observation, and within the 
common course of things, that it would not have 
fallen; therefore it was not properly constructed; 
and it was negligently constructed, because by the 
exercise of ordinary care and prudence such a wall 
would have been so constructed that it would not 
have fallen, but would have stood alone. The city, in 
such a case, may well be called upon to explain the 
reason why; for the knowledge of the manner of the 
construction of its work is peculiarly in the city and 
its agent, for they constructed the wall. The city must 
by proof repel and overcome this natural presumption. 
The case of Kirst v. Railway Co., 46 Wis. 489, fully 
illustrates this rule of evidence, and the presumption 
is rested upon the fact that “‘ the loss resulted from an 
act which when due care is taken in its performance 
does not ordinarily occur.” In this case the follow- 
ing language, from the opinion in Scott v. London 
Dock Co.,3 Hurl. & C. 596, is quoted approvingly: 
**But when the thing is shown to beunder the man- 
agement of the defendant or his servants, and the ac- 
cident is such as in the ordinary course of things does 
not happen if those who have the management, use 
proper care, it affords reasonable evidence, in the ab- 
sence of explanation by the defendant, that the acci- 
dent arose from want ofcare.” In that case the plain- 
tiff was injured by bags of sugar falling from a crane 
in which they were lowered to the ground from the 
warehouse of the defendant, in principle like this case. 
The iustruction of the cuurt, and the rulings to that 
effect, were clearly correct, both by reason and au- 
thority. Wis. Sup. Ct., Oct. 12, 1886. Mulcairns y- 
City of Jaynesville. Opinion by Orton, J. 

MUNICIPAL CORPORATION—WHEN MAYOR MAY SUE 
FOR costs.—In a proceeding taken by orin behalf of 
a city to obtain a mandamus to compel its mayvur as 
such to join in execution of certain bonds the city was 
about to issue, the mayor, deeming the proceeding vio- 
lative of law and detrimental to the best interests of 
the city, employed counsel,resisted the application and 
was successful on the ground that such refusal properly 
resisted the consummation of a corporate enterprise 
illegally begun by other constituted authorities. Held, 
that he was entitled to recover from the city his rea- 





sonable costs and expenses in his said defense. N. J. 
Sup. Ct., Oct. 13,1886. Barnett v. Mayor, etc, of Pat- 
erson. Opinion by Knapp, J. 


NEGLIGENCE—OBSTRUCTING SIDEWALK—INJURY 10 
PEDESTRIAN.— Whether an obstruction to travel along 
a street or sidewalk, as by placing a skid across the 
sidewalk to load merchandise from a store intoa 
wagon, is reasonably necessary, is usually a question 
of fact for the jury; and where plaintiff seeks to re- 
cover for injuries received in attempting to cross such 
a skid, the merchandise to be loaded being alleged to 
have been packed “tin kegs of the capacity of about 
five gallons each,” and “teach package weighi::g less 
than fifty pounds,”’ it cannot be held, as matter of law, 
that such use of the sidewalk was reasonable, and that 
therefore no cause of action is stated. The primary 
object of a public street in a city is for public travel. 
The King v. Russell, 6 East, 430. The same is true of 
a public sidewalk. Neither may be always wholly re- 
stricted to such use. Business men and their em- 
ployees must have access to and from their places of 
business, and so must their customers. Dealers, and 
especially wholesale dealers in the crowded portion of 
a large city, as here, must moreover have an opportun- 
ity for receiving and shipping goods more or less bulky 
and ponderous, and often in the original packages. 
Such reception and shipment of goods must necessa- 
rily, at times, more or less hinder or obstruct travel 
upon public sidewalks, and even upon public streets. 
Welsh v. Wilson, 101 N. Y. 254. The right to so hin- 
der or obstruct is by no means absolute or continu- 
ous. King v. Russell, supra ; Rex v. Cross, 3 Camp. 224; 
Rex v. Jones, id. 230; Com. v. Passmore, 1 Serg. & R. 
219; People v. Cunningham, 1 Denio, 524; Reimer’s 
Appeal, 45 Am. Rep. 373; Branahan v. Hotel Co., 48 
id. 457. Itis, at most, temporary. Id. It depends 
upon the necessity, and the necessity may depend 
upon the size and weight of the packages handled, the 
duration of the obstruction, and perhaps other cir- 
cumstances. Id. ‘ This necessity need not be abso- 
lute; it is enough if it be reasonable.” Com. vy. Pass- 
more, 1 Serg. & R. 219; People v. Cunningham, 1 Der. 
530. If the law required an absolute necessity, but 
few could escape liability. The case is distinguishable 
from Denby v. Willer, 59 Wis. 240, where the defend- 
ant justified under an ordinance of the city; aud be- 
sides there was in that‘oase room forthe traveller to 
pass by. It follows from what has been said, that 
whenever such dealer so ‘hinders or obstructs public 
travel upon such sidewalk or strset, he thereby takes 
upon himself the burden of showing the obstruction 
to have been reasonably necessary and temporary. 
Failing to do so, he is responsible for any injury there- 
from toa traveller upon such street or sidewalk, in 
the exercise of ordinary care. Palmer v. Silverthorn, 
32 Penn. St. 69; Wood v. Mears, 12 Ind. 515. Ordi- 
narily the question of reasonable necessity must be 
forajury. Inthe case of very bulky and ponderous 
packages or articles, the court may, upon certain facts 
and under certain circumstances, perhaps be justified 
in holding, as a matter of law, that a temporary neces- 
sity for hindering or obstructing travel existed in 
fact. So where the packages are very small and light, 
the court may, upon certain facts and under certain 
circumstances, perhaps be justified in holding, aa a 
matter of law, that no such necessity existed. The 
question here presented ‘is whether the court, upon 
the facts alleged in the complaint, was justified in 
holding, as a matter of law, that the use of the skid 
and toe-board mentioned were, at the time and place 
in question, reasonably necessary in moving ‘“ mer- 
chandise packed in kegs of the capacity of about five 
gallons each,’’ and “each package weighing less than 
fifty pounds,” from the front door of the store of the 
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defendants to their sleigh in the roadway. Toso hold 
the facts and circumstances must not only be undis- 
puted, but unambiguous, and of such a nature that all 
reasonable men, unaffected by bias or prejudice, would 
agree that a reasonable necessity existed forthe use 
of the skid and toe-board. We are unable to reach 
any such conclusion. On the contrary, we must hold 
that the inferences and conclusions to be drawn from 
the facts and circumstances alleged are such as to 
reasonably justify a difference of opinion, among fair- 
minded and unprejudiced men, as to the existence of 
such necessity. Upon the same principles, we must 
hold as this court has frequently held, that the fact 
that the plaintiff attempted to cross the skid and toe- 
board, under the facts and circumstances alleged, does 
not raise a presumption of contributory negligence on 
his part. See Wehlin v. Ballard, 17 Q. B. Div. 122. 
That question, like the other, is properly for the jury. 
Wis. Sup. Ct., Oct. 12, 1886. Jochem v. Robinson. 
Opinion by Cassoday, J. 

REMOVAL OF CAUSE—FILING OF PETITION—JURIS- 
pDicTIon.—Upon the filing of a petition in a State court 
presenting a sufficient case for removal to the United 
States court, the rightful jurisdiction of the State 
court comes to an end; and it cannot permit an issue 
upon the allegations of the petition to be raised, and 
upon its determination order or refuse the removal of 
the case, asit may find the facts upon which the ju- 
risdictiou of the United States court is based. Iowa 
Sup. Ct., Oct. 25, 1886. Van Horn v. Litchfield. 
Opinion by Beck, J. 


THE PHOTOGRAPH AS A FALSE WITNESS. 
'YHE most dangerous perjurer is he who not only 

holds an almost universally high reputation for 
truthfulness, but also telling the truth in the main, 
still intruduces one such small and concealed element 
of falsehood as serves to turn the whole of his story on 
the side of unrightness; and this is the false witness 
whom lawyers fear with most reason, his detection 
and exposure being in ordinary cases utterly beyond 
the strength of a cross-examiner who is able easily to 
confute the clumsy and inexpert perjurer who in- 
vents the whole of his story. In recognition of the 
specially objectionable character of the witness who 
lies with truth, there is current among patent lawyers 
a rather expressive mode of comparing the noun liar, 
the comparison running thus: Positive, Liar; Com- 
parative, Thundering Liar; Superlative, Scientific Wit- 
ness. But the genius who formulated this invented 
for the occasion a fourth degree of comparison—a de- 
gree not recognized by the followers of Lindley Mur- 
ray—the Kata-Superlative, and as Kata- Superlative to 
the noun liar, he places the name of one of our best 
known scientific witnesses, one who has won honors 
and position by the judicious exercise of his function 
of professional witness; but out of respect to the law 
of libel we must complete the inflection of liar by a 
blank thus: Kata-Superlative, Now, consid- 
ering the very vast amount of truth told by the 
cumera, and the general notion that a photograph 
must be, without question, an almost ideal of truth- 
fulness; together with that firmly impressed idea that 
a photographic portrait must be a good likeness, it 
really becomes a question whether photography should 
not hold the fourth place in the grammatical intensi- 
tives of the noun liar, whether ought not to be 
hoisted down from his proud eminence, and the 
camera be allowed to reign therein his place. Incom- 
menting last week on a decision given by Justice 
North, and which decision seems to have been very 
much influenced by a photograph, we alluded to one 
way in which photography may give directly false evi- 





dence, and we may now mention another typical case. 
A friend of ours, who some years ago had a portrait 
studio in the city, formed a speaking acquaintance- 
ship with a solicitor, as the result of meeting him 
almost daily at a dining-room. One day the solicitor 
greeted the photographer by expressing high disgust 
toward photography and photographers; ‘for,’ said 
he, “one of you fellows will make me lose an ancient- 
lights case to-morrow.” ‘ More fool you,” answered 
the photographer; ** you should get some photographs 
taken on your side also.”” In aclose conversation of 
some fifteen minutes, which followed, the solicitor 
learned what he did not know before; he learned that 
the photograph may be made to speak for this or for 
that, according asthe finger of mammon does point. 
An inspection was made, and it was found that a pho- 
tograph so untruth-telling as to be altogether satisfac- 
tory to the plaintiff could only be taken under the fol- 
lowing conditions: Thelens must include an excep- 
tionably wide angle; the view must be taken from the 
roofofacertain building in the neighborhood, and 
late in the afternoon. Much work had to be done. 
The lens had to be borrowed from a celebrated optic- 
ian, who had only just succeeded in constructing his 
first extra wide-angle lens. Difficulties as to access to 
the desired standpoint had to be overcome, but all the 
obstacles were surmounted, and to the delight of the 
lawyer, a photograph was produced which showed the 
new wall as being close to the plaintiff's premises, and 
magnified into disproportion, while the long, black 
evening shadow trailed across the diminished building 
of the plaintiff, rendering his windows almost invisible 
for the very blackness. Here was a striking contrast 
to the defendant’s photograph, which showed the 
plaintiff's building large, and illuminated by the mid- 
day light, while on the remote edge of the picture was 
the recently erected wall, to be seen as small and dis- 
tant. To revert to the case which was heard last week, 
Justice North, when he said that “*he had seen some 
very clear photographs which convinced him that the 
inscription was put up in such away that passers-by 
would not be deceived,’’ may have been fully aware of 
all the circumstances we referred to. He may have 
known that a signboard may be painted with two to- 
tally different inscriptions, one of these inscriptions 
being latent to the eye, and patent to the ordinary 
sensitive plate; while the other inscription is patent 
to the eye, but latent to the sensitive plate. He may 
have studied the recent developments of ortho-chro- 
matic photography, and he may, perhaps, look for- 
ward to the time when it may be possible to represent 
on the sensitive plate all objects in their correct rela- 
tive intensities. He may have known how photo- 
graphy has sometimes done good service in rendering 
obvious things invisible to the eye; how stars invisible 
tothe eye can be seen by the recording eye of the 
camera; how erased writing has been brought to light, 
and how the markings of eruptive disease have been 
seen by the camera before the eye could detect them. 
Knowing all this, he may have satisfied bimself that 
the photographs were truthful ones. There is how- 
ever a possibility that he did not know much about 
the possibilities of the case, and that he took it for 
granted that photographs cannot lie. If so, he has 
created a dangerous precedent. Photographs ought 
to be seldom received except in conjunction with the 
personal evidence of the photographer who took them, 
and when there is satisfactory independent evidence 
that the photographs are truth-speaking witnesses. 
“ Can the sun lie?” is often asked; but asked much in 
the same spirit as that in which he who told so much 
unpleasant truth to the people of Israel asked, ‘* can 
the leopard change his spots?’’ A question which is 
supposed to carry its own answer. Perhaps we may 
say that though the sun does not lie, the liar may use 
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the sun as a tool, and in doing so, he, the perverter of 
the truth, may quote such old questions as Quis dicere 
falsum solem audeat? assuming that the answer is so 
obvious as to be altogether superfluous. Let all then 
beware of the liar who lies in the name of truth.—Pho- 
tographic News. 

—_—_»__- 


ANNUAL MEETING OF THE NEW YORK STATE 
BAR ASSOCIATION. 

Henry Hitchcock, of St. Louis, Mo., will deliver 
the annual address before the State Bar Associa- 
tion. His subject will be “American State Constitu- 
tions.’ The exceedingly high reputation of Mr. Hitch- 
cock as a constitutional lawyer, and his accomplish- 
ments as a legist, insure a very valuable and interest- 
ing production. It will be eminently appropriate as 
it precedes our proposed State Constitutional Conven- 
tion. 

David Dudley Field has accepted an invitation to ad- 
dress the association on the ** Needs of Legislation.” 
It is hardly necessary to say that so important and 
80 appropriate and timely a subject, discussed by a 
speaker so learned, will elicit general interest. 

Mathew Hale, on the invitation of the committee, 
will read a paper on the need of ‘ Legal Reform, and 
what reforms are most needed.’”’ Mr. Hale’s address 
will add largely to the learning of the association, and 
the profession generally. As he has given the subject 
of Legal Reform much thought, it will abound in 
very many useful and practicable suggestions. 

A biographical sketch of the late Judge Samuel 
Hand,a member of the association, will be read by 
some member hereafter to be announced. Admission 
to the bar and delays in criminal trials will be among 
the subjects for discussion before the association. 

The conflict of the laws of divorce is receiving con- 
siderable attention from the members of the associa- 
tion, some of whom propose to settle the matter by 
adjudication in the United States Supreme Court, 
under the suggestion of Mr. Justice Folger, in 
People v. Baker, 76 N. Y. 88, and in the prevailing 
opinion, in O’Dea v. O'Dea, 101 N. Y. 24. The latter 
case is believed a proper one for adjudication in the 
Federal court. It was decided upon the doctrine es- 
tablished in the case of People v. Baker. In the opin- 
ion in the O'Dea case, the court say: “In the Baker 
case there was a dissent by the late learned chief 
judge, and the opinion recognized the fact that in 
other States, judgments contrary to the authorities 
followed in this State, had been rendered. This con- 
flict of opinion, however much to be regretted, con- 
tinues, and it yet remains for some ultimate author- 
ity to relieve the point from the difficulties now at- 
tending it, and determine the civil rights of parties 
whose relations, as legally defined by different State 
iribunals, are liable to be regarded on one side of the 
State line as matrimonial, and onthe other side as 
meretricious.”” 

In the Baker case Mr. Justice Folger said: ‘It will 
prove awkward,and worse than that—afflictive and de- 
moralizing—for a man to be a husband in name and un- 
der disabilities or ties in one jurisdiction, and single 
and marriageablein another. * * * In seeking fora 
rule which shall be of itself, from its own reason, cor- 
rect, we ought to find or form one, if may be, that 
is generally applicable * * * The extent of a want 
of harmony in polity and proceeding ought to bring 
in some legislative remedy. It is not for the courts to 
disregard general and essential principles, so as to 
give palliation. Indeed it is better, by an adherence 
to the policy and law of our jurisdiction, to make the 
clash the more and the earlier known and felt, so that 
the sooner may there be an authoritative determina- 
tion of the conflict.” It is insisted that the ruling in 








the Baker and in the O’ Dea case disregards the consti- 
tutional provision that full faith and credit shall be 
given to the judicial decisions of other States; though 
in the former case it was claimed that the Ohio court 
did not obtain jurisdiction of the person of the de- 
fendant, as its process was served by publication only; 
while in the latter case it was actually delivered to 
the defendant, and received by her, and that on notice 
she attended the taking of the depositions in the case, 
And yet a decision was given against her on the au- 
thority of the Baker case, Mr. Justice Danforth dis- 
senting. 

The reward of $250, offered for the best essay on the 
laws of divorein the United States; including the 
conflict of laws of the several States, and the possi- 
bility and advisability of national legislation, prom- 
ises a lively and interesting competition. Several ad- 
mirably-written essays bave already been received, 
and from the number of competitors entered in the 
records of the association, there are many more to 
come. 

The general committee of arrangements, which as- 
sembled in the rooms of the association at the Capitol 
on the 26th of November agreed upon an excel- 
lent order of exercises for the annual meeting on the 
18th and 19th of January next, which includes a ban- 
quet. A general programme will appear in the Law 
JourNAL of December 11. 


——_.—_——_———. 


CORRESPONDENCE. 


APPEALS ON DEMURRERS. 
Editor of the Albany Law Journal: 

Your subscriber, ‘‘ Doubt,’ asks in the November 
20th number, “‘ whether an appeal will lie to the Gen- 
eral Term from an order sustaining or overruling a 
demurrer to a complaint, where leave is given to 
amend?” Andclaims that as far as he is aware the 
decisions seriously conflict. The First Department case 
which he cites, 32 Hun, 194, does not hold that the 
remedy is by appeal from the “ final” judgment, but 
that it is by appeal from the judgment entered 
thereon. In the Third Department case, 31 Hun, 582, 
Mr. Justice Potter says in his opinion: ‘Section 
1349 would seem to authorize an appeal from an inter- 
locutory order, overruling or sustaining a demurrer, 
when leave toamend given,’’ but the appeal in that 
case was from the interlocutory judgment entered on 
the order, as well from the order, so that whether the 
order alone, as such, was appealable, did not squarely 
arise. 

‘*Doubt’s”’ question, it is plain from the Code and 
cases, must be answered in the negative, for the result 
of atrial of the issue of law raised by a demurrer 
must be a judgment, interlocatory or final (Code, 
§ 1021). The order is simply the formal decision of the 
court on which the clerk will enter the appropriate 
judgment, and may be said to be analagous to the 
clerk’s ‘“‘Extracts from the minutes” at Trial Term, 
which is used in the same way forthe entry of judg: 
ment. Directly in point on this is the case of Benja- 
min v. Allen, 7 Civ. Proc. 202, where the General Term 
held that the county clerk was not authorized to enter 
judgment on an opinion, and that there must be a de- 
cision. 

In conclusion, the General Term of the Fourth De- 
partment have considered this question of appealg 
from orders overruling or sustaining demurrers very 
fully, and the law is clearly expressed in the opinion 
of Mr. Justice Smith, Miller v. Sheldon, 15 Hun, 220. 
He says, that appeal from an order in such a case is 
not authorized by the Code, that the remedy is by ap- 
peal from the judgment, final or interlocutory; that 
when such judgment gives the defendant time to 
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answer, it is necessarily interlocutory. This decision 
was followed, in effect, by the Second Department, 22 
Hun, 69, holding that time to answer did not begin to 
run until entry of interlocutory judgment and service 
thereof, the order being of no effect upon such 
time. 

The former Code did permit an appeal from the 
order, and so there is necessarily friction in the settle- 
ment of the new practice. 

Iam very truly, 
WINTHROP PARKER. 


New York, Nov. 24, 1886. 


A QUERY. 
Editor of the Albany Law Journal: 

If you have room enough in some corner, will you 
be kind enough either to answer or to ask the follow- 
ing question? 

When two executors are authorized and directed by 
will to sell land, and qualify, giving bond, etc., and 
one of them dies, what powers has the remaining ex- 
ecutor (1) in regard to personal property; (2) in re- 
gard to real property? Can the Orphan’s Court give 
him the power to sell real estate, in case the power 
fails by the death of the one; or if the power so fails, 
are not both executors dead in law, at least quoad the 
real estate, so that the Orphan's Court can appointan 
administrator C. T. A. under a statute authorizing 
such.an appointment in case both executors are dead ? 
If the survivor loses his power over the real estate, is 
he any longer executor, even of the personalty? Or 
can some of his powers fail, and others be not affected, 
by the death of his associate? 

Some one of your many readers may answer, if you 
do not find it convenient, if you will kindly give it 
space. ¥ 

ery re 
'y respectfully, piscina 
CUMBERLAND, Mp., Nov. 15, 1886. 


> 
COURT OF APPEALS DECISIONS. 


Tt" following decisions were handed down Tues- 
day, Nov. 30, 1886: 
Judgment affirmed with costs—Anna M. Holcomb, 
executrix, etc., appellant, v. Kneeland J. Munson and 


others, respondents. Order of General and Special 
Terms reversed and application fora mandamus de- 
nied with costs. Opinion by Ruger, C. J.; concur, 
Rapallo, Miller, Earl, Danforth, JJ.; not voting, 
Andrews, J.; absent, Finch, J.—People ex rel. Super- 
intendent of Poor of Oswegatchie, respondents, v. 
Board of Supervisors of St. Lawrence County, appel- 
lants.— Motion to advance. Case put down forargu- 
ment on the first day of the next session of the court 
and all parties interested can file briefs—In re Appli- 
cation to compel payment under will of McPherson. 
—Case put down for argument on the second Mon- 
day of December—People ex rel. Bridgman v. Hall. 

Motion to advance denied with costs—Ensign v. 
Baise (two cases).——Motion for reargument denied 
with costs—Metropolitan Trust Co. v. Tonawanda Co. 
—Motion for reargument denied with costs—Fischer 
v. Langbein.—Motion for substitution. Motion for 
substitution granted with $10 costs of motion to abide 
the event of the action—Roberts v. Ellwood. 


—_——_>—___—- 
NOTES. 

The London Law Journal criticises 1 book called 
* Land in Fetters’’ on account of its title, saying that 
one might as well say ‘‘ Water in Handcuffs.’’ But 
certainly we have read about “‘ tying up”* lands. 





A woman recently occupied the witness stand in 
Belfast, Me., who wasa match for the lawyers, says 
the Journal. She wasa witness in the pauper case 
between Liberty and Palmero, and had been a pauper 
in the latter town. On cross-examination the attor- 
ney asked herif she wasa pauper on the town. “I 
was a liability,” said the woman. ‘‘ You were a pau- 
per,”’ said the attorney. ‘‘ I want you to understand,” 
said the woman, firing up, ‘‘that poor people are not 
paupers, they are liabilities.” 


The shrewdness, humor and decisiveness of Vice- 
Chancellor Bacon were the characteristics which made 
his popularity with the profession. His humor was 
not only in his tongue and in his manner, but extended 
to his pen, which sometimes was unable to refrain 
from reproducing on the margin of an affidavit or 
elsewhere the features of a witness which offered pro- 
vocation. If this talent had been less under control, 
he might have relieved the Court of Appeal of the 
difficulty under which they labor in deciding ques- 
tions of fact upon appeal, namely, that they have not 
the advantage of seeing ‘the demeanor of the wit- 
nesses.’ It was supposed that a long-winded counsel 
would sometimes hardly escape being placed open- 
mouthed in the pictorial pillory of the judge’s note- 
book, if so much may be revealed of the contents ofa 
volume of high privilege and even of sanctity. The 
vice-chancellor’s pen was less likely to spare the ad- 
vocate if under his wig he wore a beard, which the 
vice-chancellor thought obstructed the voice. Inany 
case, Vice-Chancellor Bacon did not like long speeches 
at the bar, and did not indulge in long judgmeuts, 
although perhaps he had the fault of over taciturn 
judges, that his silence sometimes induced his decid- 
ing on a ground which would have been shown to be 
erroneous if known to have been in his mind. It is 
to be hoped that his good qualities, and especially the 
fact that his conscientiousness was never consciously 
displayed, will not disappear with the last of the vice 
chancellors.—London Law Journal. 


According tothe Zaw Journal, the retiring Vice- 
Chancellor Bacon was an “ original.’”? The Journa! 
says: ‘It isno doubt easier to illustrate by examples 
than adequately to analyze the Baconian method. We 
will take one or two examples out of many which occur 
tous. Weremember an occasion on which a pertina- 
cious advocate, after having completed a somewhat 
dreary review of one part of his case, said: ‘Then, my 
lord, we come to the matter of the accounts, to which I 
desire to direct your lordship’s attention.’ ‘ This is not 
the place for it; the accounts cannot be taken here— 
they must be discussed in Chambers.’ ‘There are only 
three items which I wish to mention.’ ‘Three more 
than it is my duty to consider now; three more than 
I propose to consider.’ ‘There is one item which I 
am particularly anxious to go into.’ ‘Go into it by 
all means,’ said the judge, ‘but don’t ask me to go 
into it. Go into it with my chief clerk; or if you can- 
not wait till you get an appointment with him—for I 
don’t wish to abridge your lawful enjoyments—go it 
alone.’ On another occasion a counsel, notorious for 
long-winded speeches, wandering away from the mat- 
ter in hand, was thus addressed by the learned 
judge: ‘Mr. X., at any other time, or in any other 
place, I should be most happy to converse 
with you on this or on any other subject, but what 
you are now saying has nothing to do with the case be- 
fore me, and I must request you to confine yourself to 
the subject-matter of the case.’ And the learned 
judge, having completed with elaborate politeness this 
address, relieved his mind by adding, sotto voce, ‘jab- 
bering idiot.’’? We can parallel this last by the story 
of a late commissioner of appeals in this State, who 
being somewhat deaf, was ‘‘coached” by one of hig 
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neighbors on the bench. On one occasion a young 
stranger arose to address the court, and his honor 
said, in a whisper audible to some of the lawyers in 
the front row, if not to the unfortunate young man, 
**Who’s this cuss?’’ We do not vouch for this story. 


Being desirous of seeing how matters are worked in. 
Belgian criminal courts, I found an opportunity during 
a recent visit to the ancient city of Bruges. Unfortu- 
nately none of the superior courts were sitting, but 
the judges were disposing of what we should call 
* night charges ” in the Court of Police Correctionelle, 
and accordingly I sought admission. It struck me, 
first of all, that the machinery of justice was consid- 
erably in excess of the requirementsof the case. The 
matters that came before the bench were all of the 
very smallest importance, the most grievous offense 
that was tried being a theft of pears from a fruit stall 
in the market. To manage this there were three 
judges, viz., the president of the court and two other 
judges. All three werein full legal attire, with long 
robes,a white band, crimped instead of being ironed out 
flat like the English bands, and a high black cap in- 
stead of a wig. In addition to these was an official, 
also in robes, attached to the government, who took 
notes of the cases, and another gentleman who did 
nothing at all, except to put an occasional] question to 
the witnesses and to chat with the judges, There was, 
beyond these, a clerk whose duty apparently it was to 
attend to the summonses, and there was a function- 
ary who acted as usher. He called the cases on, ad- 
ministered the oaths, and in the intervals he inter- 
preted the nature of thechargesto me. Lastly, there 
were two soldiers of the Civic Guard. Both were 
armed to the teeth with a rifle and fixed bayonet, and 
they both wore huge bearskins and spurs. They 
seemed to bea kind of mounted infantry. There was 
a small dock in the center of the court, facing the dais 
where the judges sat, but the nature of the charges not 
being sufficiently heavy, the accused sat on a form just 
in front of it. A chair was placed upon the dais inself, 
exactly in front of the president, for the witnesses, 
who thus sat with their backs to the persons against 
whom he gave evidence. There was not a single po. 
liceman in the court. In the cases to be tried there 
had been no arrests, and consequently no one was in 
charge of the defendants. The latter, upon a plaint 
being laid before the commissary of police, had been 
“invited ” to attend the court and answer the charge, 
and they had all accepted the invitation. If they had 
respectfully declined they would have been promptly 
sent for, but they probably knew better that to give 
the court so much trouble. The first couple of crimi- 
nals who seated themselves on the form were two men 
—one elderly, in working clothes, and the other a pri- 
vate in the artillery, who appeared in uniform. They 
were charged with an assault, and the trouble seems 
to have arisen out of family differences. One after 
another the witnesses went up to the chair and were 
duly sworn. No Testament was used. The witness 
had simply to hold up his or her right hand, with the 
index finger elevated, and repeat the oath after the 
usher. What its terms were I could not ascertain, but 
it was extremely short, and my impression is that the 
first words were Bei Gott. Then the interrogation be- 
gan by the president, and the witness who was a mar- 
ket dame, wrapped in a voluminous cloak and bonnet, 
and who possessed no small share of the garrulity of 
her class, was soon off upon a long history, which was 
untimely cut short by his lordship. Neither of the 
prisoners had a legal representative, and neither cross. 
examined the witness. Nor were they asked to do so. 
The woman was simply told to stand down, and the 
turn of the next came. When their statements, which 
lasted altogether about five minutes, were over, the 





president held a short conversation with the accused 
themselves, and having heard a brief explanation of 
the circumstances, discharged them then and there. 
The same course was adopted with the next two, who 
were sent on their way rejoicing after receiving a lec- 
ture from the bench. Then came the pear-stealing 
case. Stealing pears from market stalls would seem 
to be a favorite amusement among the juvenile Bru- 
geois at this season of the year. In this instance the 
culprit was a gamin of about eight years old, and he 
had been caught red-handed. But in consideration of 
his youth, and also,I believe, in accordance with a 
provision of the Belgian law, the judge declined to 
punish him, and he too was acquitted. Upon this I 
ventured to express my surprise to the usher at the 
number of acquittals in the face of uncontradicted evi- 
dence. He admitted that they were rather numerous, 
but, he added, in a triumphant tone, ‘‘ Last week a 
boy was sentenced to three months’ imprisonment for 
the same offense.”” I found this to be the case, and 
much indignation has been caused thereby among the 
Brugeois, as the lad was only fifteen. They compare 
his case with the leniency of Vandermissen’s sentence 
(which is still on appeal), and say that Belgian justice 
is inexplicable. Three other cases were tried, making 
seven in all, and every one of the prisoners was ac- 
quitted. There was no one else in the list, so the 
judges rose, the soldiers presented arms, and the day's 
work, which had lasted barely three-quarters of an 
hour, was at an end.—Duaily News. 

The Federal justices are men of such presence as to 
attract attention,even when their identity isunknown. 
Justice Bradley lives on I street, much closer to the 
capitol than his brothers of the bench, and is less seen 
on the avenue than they. He is scarcely of medium 
height and is slight of build, but his face is such that 
one will turn and look as he passes by. He lives in the 
row that three leading Democratic senators just be- 
fore the war essayed to make the most fashionable 
quarter of Washington, and the same row where 
Generals Grant and Sherman subsequently resided. 
Chief Justice Waite, who lives also on I street, but a 
mile andahalf west of Justice Bradley, generally 
walks alone. Justice Harlan, who went to Rockville 
last winter to live, when he comes on the avenue, 
walks with different members of the court. Some- 
times he and Justice Gray will come along together. 
Judge Harlan isa man of splendid build, even for a 
Kentuckian. He can easily look down on nine out of 
ten men that he passes, but when he walks with Judge 
Gray he has to look up, as the latter is really gigantic 
in his proportions. His frame is not however so well 
built, and he is not so graceful in his movements, as 
Judge Harlan. Justice Miller, like the chief justice, 
seems to prefer a solitary promenade. He is one of 
the best-known figures on the avenue, but he rarely 
has company, and his most intimate friends are not 
apt to join him unless invited. He is one of the pub- 
lic men here who wear evening dress upon all occa- 
sions, and it must be an extremely bitter and inclem- 
ent day when he supplements it with an overcoat. 
Curiosity has been expressed as to the reason for the 
pedestrian proclivities of the Supreme Court justices. 
It is said that they find the exercise absolutely neces- 
sary, for in addition to their judicial labors they have 
to perform more social duties than any other nine men 
in the United States, if not in the world. No swell 
dinner in Washington is considered complete without 
the presence of one or more members of the Supreme 
Court, and almost all of the justices entertain largely 
themselves. No one in Washington gives more frequent 
or more elaborate dinners than Justice Blatchford, and 
the mansion of Justice Matthews has long been noted 
for literary reunions where the feast of reason played 
only a secondary part.—Baltimore Sun. ‘ 
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N his oration before the law school graduates at 
the recent Harvard celebration, Judge Holmes 
said: ‘‘It seems to me that nearly all the education 
which men can get from others is moral, not intel- 
lectual. The main part of intellectual education is 
not the acquisition of facts but learning how to 
make facts live. Culture, in the sense of fruitless 
knowledge, I, for one, abhor. The mark of a 
master is, that facts which before lay scattered in 
an inorganic mass, when he shoots through them 
the magnetic current of his thought, leap into an 
organic order and live and bear fruit. But you 
cannot make a master by teaching. He makes him- 
self by aid of his natural gifts. * * * Lawyers, 
too, were among the first specialists to be needed 
and to appear in America. And I believe it would 
be hard. to exaggerate the goodness of their influ- 
ence in favor of sane and orderly thinking. But 
lawyers feel the spirit of the times like other people. 
They like others, are forever trying to discover 
cheap and agreeable substitutes for real things. 
* * * The aim of a law school should be, the 
aim of the Harvard Law School has been, not to 
make men smart, but to make them wise in their 
calling, to start them on a road which will lead 
them to the abode of the masters. * * * There 
are plenty of men nowadays of not a hundredth 
part of Story’s power who could write as good 
statements of the law as his, or better. And when 
some mediocre fluent book has been printed, how 
often have we heard it proclaimed, lo, here is a 
greater than Story! But if you consider the state 
of legal literature when Story began to write, and 
from what wells of learning the discursive streams 
of his speech were fed, I think you will be inclined 
to agree with me that he has done more than any 
other English-speaking man in this century to 
make the law luminous and easy to understand. 
But Story’s simple philosophizing has ceased to 
satisfy men’s minds. I think it might be said with 
safety that no man of his or of the succeeding 
generation could have stated the law in a form that 
deserved to abide, because neither his nor the suc- 
ceeding generation possessed or could have pos- 
sessed the historical knowledge, had made or could 
have made the analyses of principles which are 
necessary, before the cardinal doctrines of the law 
can be known and understood in their precise con- 
tours and in their innermost meanings, The new 
work is now being done. Under the influence of 
Germany, science is gradually drawing legal history 
into its sphere. The facts are being scrutinized by 
eyes microscopic in intensity and panoramic in 
scope. At the same time, under the influence of our 
revived interest in philosophical speculation, a thou- 
sand heads are analyzing and generalizing the rules of 
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law and the grounds on which they stand. The law 
has got to be stated over again, and I venture to say 
that in fifty years we shall have it in a form of which 
no man could have dreamed fifty yearsago. * * * 
A young man cannot try or argue a case as well as 
one who has had years of experience. Most of you 
also would probably agree with me that no teaching 
which a man receives from others at all approaches 
in importance what he does for himself, and that 
one who has simply been a docile pupil has got but 
a very little way. But I do think that in the 
thoroughness of their training, and the systematic 
character of their knowledge, the young men of the 
present day start better equipped when they begin 
their practical experience than it was possible for 
their predecessors to have been. And although no 
school can boast a monopoly of promising young 
men, Cambridge, of course, has its full proportion 
of them at our bar, and I do think that the methods 
of teaching here bear fruits in their work. I some- 
times hear a wish expressed by the impatient that 
the teaching here should be more practical. I 
remember that a very wise and able man said to a 
friend of mine when he was. beginning his profes- 
sional life, ‘Don’t know too much law,’ and I think 
we all can imagine cases where the warning would 
be useful. But a far more useful thing is what was 


said to me as a student by one no less wise and 
able, afterward my partner and always my friend, 
when I was talking as young men do about seeing 


practice and all the other things which seemed 
practical to my inexperience: ‘The business of a 
lawyer is to know law.’ The professors of this law 
school mean to make their student know law.” 


There is no lack of materials for our “Animal 
Kingdom in Court” this week. In Re Douglas, 
Obert v. Barrow, 55 L. T. Rep. (N. 8.) 888, it was 
held by Kay, J., that a bequest to the ‘‘Home for 
Lost Dogs” is valid. The learned judge said: 
“Tt was argued that an institution for taking care 
of dogs was not a charity; but in the face of Uni- 
versity of London v. Yarrow,I do not think that 
that argument can be maintained. In that case a 
bequest was made for founding, establishing and 
upholding an institution for studying and endeavour- 
ing to cure the maladies of any quadrupeds or birds 
useful toman. The Lord Chancellor held in effect 
that an institution for the benefit of animals useful 
to mankind, by which he said he thought was 
meant domestic animals, was so far for the benefit 
of the human species which was served by them 
that it might be called a charity, and of all domes- 
ticated animals those for which men have the high- 
est affection, and by which they are most served, 
are dogs; so that a Home for Lost Dogs appears to 
me to be as much a charity as a hospital for the 
diseases of domestic animals.’ The same mail 
brings us an account of a English county court case, 
in which a huge St. Bernard dog shook a little boy 
like a rat, and tore a piece out of his cheek, dis- 
figuring him for life. There was no proof of the 
Scienter, and so no damages could be awarded. 
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The judge pronounced the law ‘‘ barbarous,” and so 
it is. Then the Canada Law Journal gives an 
account of a police magistrate who holds that 
pigeon-shooting from trapsis not ‘“‘ unnecessary cruel 
abuse or torture of a bird,” although the proof 
showed that many of the birds were only wounded 
and crippled, and after a while had their necks 
wrung. Dr. Wicksteed, on behalf of the Society 
for the Prevention of Cruelty to Animals, made an 
able argument against the bird-killers, but the 
magistrate said: ‘‘The intention of the party was 
to kill the bird; if he failed it was an accident,” 
and dismissed the case. This agrees with State v. 
Bogardus, 4 Mo. App. 215, but we do not believe it 
good law. Glass balls would answer every purpose. 
Paine v. Bergh, 1 ,City Ct. Rep. (N. Y.) 160, is on 
our side. 


It is fortunate for the college lads of the present 
time that Lord Protector Cromwell is not reigning 
over us, else they would be subject to indictments 
like the following: ‘‘Kent,— Before the justices 
of the peace it was presented that at Maidstone, in 
the county aforesaid, John Bistrop, of Maidstone 
aforesaid, in the county aforesaid, apothecary, with 
force and arms, did willfully and in a violent man- 
ner run to and fro, and kicked up and down in the 
common highway and street within the said county 
and town, called the High street, a certain ball of 
leather commonly called a foot ball, unto the great 
annoyance and imcumbrance of the said highway, 
and to the great disquiet and disturbance of the 
good people of this Commonwealth passing in and 
travelling in and upon the same, and in contempt 
of the laws, etc. And to the evil example of others, 
and against the public peace.” We almost wish 
old Noll were alive to kick these ruffian kickers 
out. Base ball is a game of skill and judgment 
and is comparatively gentlemanly; foot ball is only 
a little less rough and not half so entertaining as a 
prize fight. 

The Chicago Law Times is a new and handsome 
quarterly of about one hundred pages, edited and 
published by Catherine V. Waite, with an interest- 
ing table of contents. The topics are fresh, labor, 
women jurors, the boycott, the Mormons, women 
as lawyers, etc. There is an excellent portrait of 
Chief Justice Chase with a biographical sketch, 
There is a medico-legal department edited by Mr. 
Ewell. The number is bright and readable, and 
shows scholarship without pedantry and thought 
without mysticism. 


The arguments in the Court of Appeals of this 
State have been sensibly shortened during the last 
few years. This is probably due to the fact that 
such a large body of principles has been finally set- 
tled by the adjudications of that court. The libra- 
rian of the State library recently stated in our hear- 
ing that reports of other States are now very sel- 
dom sent for from the court room, and not more 
than one book now to where ten were called for a 





few years ago. This fact alone shows how the law 
has been so far simplified by repeated decisions, 
and how the process would be forwarded by an au- 
thoritative and condensed statement of those adju- 
dications. 


Judge T. B. McFarland, of Sacramento, Califor- 
nia, whose sensible views on the abuses of new 
trials we commented on some time ago, has been 
elected a judge of the Supreme Court of that State. 
The Democrats elected most of the State ticket, 
but Judge McFarland and Judge A. Van R. Pater- 
son, both Republicans, were elected. 


The American Law Record calls our attention to 
the fact that a dissenting opinion of the Massachu- 
setts Supreme Court has recently been published. 
The publication however is in a reporting periodi- 
cal, and not in the official volume of reports as yet. 
Occasionally, but very rarely, the official reports 
promulgate a dissenting opinion. Sometimes the 
opinion published purports to be that of the major- 
ity of the court. We see nothing startling in the 
instance of which the Record speaks. It is an ex- 
ception to a well settled practice. If the Record 
wants to see an example of the beauties of publish- 
ing dissenting opinions, it can find thei in the case 
in the Federal Supreme Court, which we published 
last weck and week before. That decision will al- 
ways be resisted because it appears that three emi- 
nent judges dissented. 


a 


NOTES OF CASES. 

N Dwight v. Germania Life Ins. Co., New York 
Court of Appeals, Oct. 12, 1886, a policy of 
life insurance was conditioned to be void for any 
‘‘untrue representations.” The applicant repre- 
sented that he was not and had not been ‘* engaged 
in or connected with the manufacture or sale of 
any beer, wine or other intoxicating liquors.” In 
an action upon the policy it was shown that the in- 
sured had been engaged in the business of keeping 
hotel from May, 1874, until March, 1877, and that 
during that period he regularly and systematically 
sold wines and liquors in bottles of various sizes, 
bearing the name of his hotel blown in the glass, 
to such of his guests as desired them; that he kept 
a wine or liquor room in which was stored a large 
supply of wines and liquors, and each year while so 
engaged he applied, paid for and received from the 
representatives of both the State and National 
governments, licenses to sell at retail beer, wine 
and liquors. Held, that the misrepresentations in 
the application constituted a breach of the contract 
of insurance which avoided the policy, and that it 
was error to leave the question to the jury. The 
court, by Ruger, C. J., said: ‘‘The question called 
for no opinion, and was capable of a precise, defin- 
ite and categorical answer. It was intentionally 
framed in broad and comprehensive terms appa- 
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rently to avoid any evasion of its object, but was, 
nevertheless, expressed in clear and unambiguous 
language. If an intention to inquire concerning 
the conduct of the regular or principal business of 
the assured could be implied from the use of the 
word ‘engaged,’ an idea that such was the only 
meaning of the question was negatived by the 
further words ‘ connected with the manufacture or 
sale of any beer,’ etc., which pointed unmistakably 
to every transaction of the kind described, however 
limited its character or remote his connection with 
it might have been. The motive prompting the 
question was reasonable, natural and proper, and 
apparent even to the most careless reader. The in- 
quiry could not have referred to the general busi- 
ness employment of the insured, because inquiries 
on that subject had previously been exhausted and 
the question had no office to perform in that 
respect. It carried upon its face the object which 
the insurer had in making it, and required an 
answer as to whether the applicant was, or had been, 
engaged in or connected with the manufacture or 
sale of liquors, etc., not in a limited or restricted 
capacity or employment, but in any and every way 
in which such acts could have been performed. 
The question itself assumes that persons engaged 
in or connected with the manufacture or sale of 
liquors in any manner were more hazardous sub- 
jects for insurance than those employed in more 
reputable employments and that the insurer would 
regard such employment as an objection to the 
The extent to which the 


proposed contract. 
employment affected the character of the applicant, 
or his value as a risk, was a question solely for the 


insurer. The defendant had aright to a full and 
frank disclosure of any and all facts bearing upon 
the subject, and this confessedly it did not obtain. 
It was misinformed as to the precise facts which 
had been agreed upon as a fact material for it to 
know in determining the propriety of entering into 
the proposed contract, and by the party who had 
assented to the proposition that such information 
should invalidate any contract made. If the fair 
import of the language used indicates that the 
interrogator intended to include within its scope 
and meaning single transactions or incidental occu- 
pations, neither courts nor juries have authority to 
say that such transactions may properly be dis- 
regarded in the answer made. The defendant 
must be deemed to have meant what it said, and its 
express language embraces all transactions, and its 
express contract has made every transaction of the 
kind material to the risk. * * * It would seem 
from the authorities hereinbefore referred to that 
no questions affecting the interpretation of con- 
tracts can properly be submitted to a jury except 
those arising upon a conflicting evidence as to the 
terms of agreement, or when extrinsic evidence 
raises some doubt over the identity of the subject- 
matter, or of the claimants thereunder. Add. Cont. 
165. Instead of following the plain rule laid down 
in the authorities cited, the trial court assumed the 
existence of an ambiguity and referred the legal 








questions involved in the construction of the con- 
tract to the jury for their speculations. The logical 
effect of such a disposition was the holding that 
contracts expressed in the same language and 
executed under the same circumstances might 
legally be held valid in one locality and invalid in 
another according to the capricious and often con- 
flicting opinions of juries. The theory upon which 
the trial court submitted the case to the jury is 
implied from the circumstances pointed out in the 
charge for its consideration. Its attention was 
directed to the fact that Dwight kept no bar and 
did not sell liquor to people generally, but only to 
his guests and as an incident to the business of 
keeping a hotel, and from these facts it was im- 
pliedly advised that it was authorized to find upon 
this question for the plaintiff. In other words, the 
jury was instructed that because the assured had 
not been engaged in or connected with the manu- 
facture or sale of liquor, etc., in a particular way 
he could truthfully represent that he had not been 
connected with it in any way, and if he did not sell 
to everybody, without limitation or exception, that 
he was justified in replying to the question that he 
did not sell to any one. The fallacy of such a 
charge is too plain for argument.” 


In the same case it was held that Dwight 
had not truthfully stated his,business or occu- 
pation in the application. He represented him- 
self to be a real estate and grain dealer, say- 
ing nothing about hotel keeping; but it was 
shown that he had only an occasional transac- 
tion of this sort, and his own testimony was pro- 
duced showing that hotel keeping was his only 
regular business. The trial judge left this question 
tothe jury. Held, error. The court said: ‘‘It is 
quite clear that these answers gave no informa- 
tion as to the actual employment and business of 
Dwight to the defendant, and would have been 
quite as correct and satisfactory if he had repre- 
sented himself to be a geologist or professor of 
elocution. We think it was clearly the duty of the 
trial court upon this evidence to direct a verdict for 
the defendant. It is claimed by the plaintiffs that 
if there is a scintilla of evidence in support of a 
proposition, or if the evidence against it does not 
amount to a demonstration of its incorrectness, that 
a question is raised which must be left to the jury. 
We do not so understand the rule. If the proof of 
a fact is so preponderating that a verdict against it 
would be set aside by the court as contrary to the 
evidence, then it is the duty of the court to direct a 
verdict. People v. Cook, 8 N. Y. 67; Wilds v. Hud- 
son R. BR. Co., 24 id. 433; Appleby v. Astor Ins. Co., 
54 id. 258; Kelsey v. Northern Light Oil’ Co., 45 id. 
509; Cagger v. Lansing, 64 id. 427; Neuendorf v. 
World Mut. Ins. Co., 69 id. 392. It was said in 
Baulec v. N. Y. & Harlem R. Co., 59 N. Y. 366, by 
Judge Allen, that ‘it is not enough to authorize 
the submission of a question as one of fact to the 
jury that there is ‘some evidence.’ A scintilla of 
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evidence or a mere surmise that there may have 
been negligence on the part of the defendants 
would not justify the judge in leaving the case to 
the jury,’ quoting from Williams, J., in Tooney v. 
Railway Co. 3 C. B. (N. 8.) 146. See Culhane v- 
N. Y. Cent., etc., R. Co., 60 N. Y. 186; McKeever v. 
NV. Y. Cent. R. Co., 88 id.667. In Hyatt v. Johnson, 
91 Penn St. 200, Justice Sharrett says: ‘Since the 
scintilla doctrine has been exploded both in Eng- 
land and in this country, the preliminary question 
of law for the court is, not whether there is literally 
no evidence, or a mere scintilla, but whether there 
is any that ought reasonably to satisfy the jury that 
the fact sought to be proved is established,’ citing 
Ryder v. Wombwell, L.R., 4 Exch. 39. The rule 
held by the Supreme Court of the United States is 
expressed by Mr. Justice Clifford in Zhe Jmprove- 
ment Co. v. Munson, 14 Wall. 442, as follows: ‘ Nor 
are judges any longer required to submit a question 
to a jury merely because some evidence has been 
introduced by the party having the burden of proof, 
unless the evidence be of such a character that it 
would warrant the jury in finding a verdict in favor 
of that party. Formerly it was held that if there 
was what was called a scintilla of evidence in sup- 
port of acase, the judge was bound to leave it to 
the jury; but recent decisions of high authority 
have established a more reasonable rule, that in 
every case, before the evidence is left to the jury, 
there is a prelimin&ry question for the judge, not 
whether there is literally no evidence, but whether 
there is any upon which a jury can properly proceed 
to find a verdict for the party producing it, upon 
whom the onus of proof rests.’ To the same effect 
are Pleasants v. Fant, 22 Wall. 120; Commissioner, 
etc., v. Clark, 94 U.S. 284; Griggs v. Houston, 104 
id. 553; Bailey v. Cleveland Rolling Mill. 21 Fed. 
Rep’r, 159; Witherbee v. Wasson, 71 N.C.451. We 
think this a case where the conclusive character of 
the proof required the application of the rule, and 
that the court should have intervened to prevent a 
verdict upon evidence so insufficient to support it.” 
Danforth, J., dissented; Miller, J., did not vote, 
and Finch, J., took no part. 


In Smith v. City of Waterbury, Connecticut 
Supreme Court of Errors, July 8, 1886, it was held 
that the provision of the State Constitution pro- 
hibiting the Legislature from increasing the com- 
pensation of any public officer during his continu- 
ance in the office, means continuance in office under 
one appointment. The court said: ‘‘When Mr. 
Kellogg was appointed in 1879 he continued to hold 
under that appointment until the judge’s term of 
office expired, which was on the first Monday in July, 
1881. Onthat day he was reappointed by the judge 
of the District Court. Afterward he held under that 
appointment and not under an appointment previ- 
ously made. It follows that the Constitution does 
not prevent the operation of the statute of 1881 in 
respect to fees charged by Mr. Kellogg during his 
last term of office.” The same decision gives a 





definition of “case.” ‘*There are included, in the 
amount allowed to Mr. Kellogg, fees charged for 
the trial of certain matters before the railroad com- 
missioners. Another objection is that the act of 1881 
will not justify those charges. The language of the 
act is, ‘‘in cases tried for said city.’ Bouvier de- 
fines a ‘case’ to be ‘a contested question before a 
court of justice; a suit or action; acause.’ Webster 
defines it to be a state of facts involving a question 
for discussion or decision; especially a cause or 
suit in court.’ These definitions are sufficiently 
comprehensive to include matters pending before 
railroad commissioners. They are a special tribunal 
authorized by statute to hear and determine certain 
matters pertaining to railroads. Towns and other 
communities and individuals often have important 
interests involved in such matters; and these in- 
terests are generally determined and the rights of 
the parties settled after formal and expensive trials, 
Such a matter may properly be called a case, and 
the tribunal before which the questions involved 
are discussed and by which they are decided may 
with equal propriety be called a court of justice; 
not an ordinary court, to be sure, but a special 
tribunal authorized to administer justice in a class 
of cases which experience proves cannot so con- 
veniently and so satisfactorily be tried before the 
regular courts.” 

INSURANCE—INTEREST OF NEPHEW IN LIFE OF 

AONT—CREDITOR—CESSATION OF INTEREST, 


PENNSYLVANIA SUPREME COURT, OCT. 4, 1886. 


APPEAL OF CORSON. 

A nephew has not, by force of the mere relationship existing 
between them, an insurable interest in the life of his 
aunt. 

But a creditor has an insurable interest in the life of his 
debtor, and the policy does not become void by the pay- 
ment of the debt. 


> of Robert Corson, executor of Ellen Mc- 
Lean, deceased, from the decree of the Court of 
Common Pleas No. 4, Philadelphia county. 

Bill in equity, wherein Robert Corson, executor, 
etc., is plaintiff, and the Provident Savings Life Assu- 
rance Society of New York and James Garnier, de- 
fendants, the facts sufficiently appear in the opinion 
of the Supreme Court. The master reported in favor 
of plaintiff. Exceptions filed thereto having been sus- 
tained by the court, plaintiff took this appeal. 


John Sparhawk, Jr., and N. Du Bois Miller, for ap- 
pellant. 
J. H. Anders and William F. Johnson, for appellee. 


CLARK, J. Althougha policy of life insurance is 
not, like a fire or marine policy, a mere contract of in- 
demnity, but acontract to pay a certain sum of money 
in the event of death (Scott v. Dickson, 16 Week. Notes 
Cases, 181), yet the assured is not entitled tohis action 
on the policy, unless he had, as the basis of his con- 
tract, an interest in the subject-matter insured. This 
is a rule founded in public policy, and is of general ap- 
plication. Ruse v. Mutual Ben. Co., 23 N. Y. 516. If 
it were not so, the whole system of life insurance 
would become the mere cover for wicked speculation 
by wager in human life, and thus prove the occasion 
for the commission of the grossest’crimes. An insur- 
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able interest however is not necessarily a definite pe- 
cuniary interest, such as is recognized aud protected 
atlaw. It may be contingent, restricted as to time, 
or indeterminate in amount, but it must be actual, 
such as will reasonably justify a well grounded expec- 
tation of advantage, dependent upon a life insured, so 
that the purpose of the party effecting the insurance 
may be to secure that advantage,and not merely to 
put a wager upon human life. Therefore a wife has 
an insurable interest in the life of her husband, or the 
husband in the life of his wife (Buker vy. Union Mut. 
Life, 48 N. Y. 283); and a single woman, under con- 
tract to marry, in the life of her intended husband. 
Chisholm v. National Life Ins. Co., 52 Mo. 213. A 
parent has in like manner an insurable interest in the 
life of a child, and a child in the life of a parent. 
Loomis v. Eagle dns. Co., 6 Gray, 396; Mitchell v. 
Union Life Jns. Co., 45 Me. 104; Reserve Mut. Co. v. 
Kane, 81 Penn. St. 154. 

In the last case cited the court says: ‘‘It would be 
technical in the extreme to say that a son has no in- 
surable interest in his father’s life. Poverty may over- 
take the father in his life-time, and thus both father 
and mother be cast upon the son, or if the father die 
before her, the necessity may fall at once upon the 
son. Why then should he not be permitted to make a 
provision by insurance to reimburse himself for his 
outlays, past orfuture? What injury is done to the 
insurance company? They receive the full premium, 
and they know in such case from the very relationship 
of the parties that the contract is nota mere gambling 
adventure, but is founded in the best feelings of our 
nature, and on a legal duty which may arise at any 
time.” 

In Lord v. Dall, 12 Mass. 115, a young, unmarried fe- 
male, without property, who for several years had 
been supported and educated at the expense of her 
brother, who stood to her in loco parentis, was held to 
have an insurable interest in his life. So also a cred- 
itor has an insurable interest in the life of his debtor. 
American Life Ins. Co. v. Robertshaw, 26 Penn. St. 
189; Cunningham v. Smith’s Ex’rs, 70 id. 450. 

In Keystone Mut. Ass’n v. Beuverson, 16 Week. 
Notes Cases, 188, the assured, an unmarried lady, lived 
with her brother, who supported or maintained her 
in his family, under circumstances tending to consti- 
tute the relation of debtorand creditor between them, 
and it was held that he had such an insurable interest 
in her life as would support a policy of insurance taken 
out by him therein. ‘‘This case,’ says the court, 
“was not submitted to the jury under a ruling that 
the mere fact of a person on whose life the policy was 
taken, being a sister of the defendant in error, gave to 
the latter an insurable interest in her life, although 
reputable authorities have recognized such relation- 
ship to be sufficient. Etna Life /ns. Co. v. France, 94 
U. S. 562. In the present case evidence was given that 
he was supporting and maintaining her in his family 
under circumstances tending to constitute the relation 
of debtor and creditor. It was under all the facts of 
the case that the court held he had an insurable inter- 
est in the life of his sister. It is very clear that the in- 
surance was obtained in good faith, and not for the 
purpose of speculating upon the hazard of a life in 
which he had no interest. Scott v. Dickson, supra. 
The policy in question shows the willingness of the 
company to take the risk on the ground of relationship 
alone.”’ 

The rule deducible from all the cases is thus stated 
in Warnock v. Davis, 104 U. S. 775, by Mr. Justice 
Field: “It is not easy to define with precision what 
will in all cases constitute an insurable interest so as 
to take the contract out of the class of wager policies. 
It may be stated generally however to be such an in- 
terest, arising from the relations of the party obtain- 





ing the insurance, either as creditor of or surety for 
the assured, or from the ties of blood or marriage to 
him, as will justify a reasonable expectation of advan- 
tage or benefit from the continuance of his life. It is 
not necessary that the expectation of advantage or 
benefit should be always capable of pecuniary esti- 
mation; for a parent has an insurable interest in the 
life of his child, and a child in the life of his parent; 
a husband in the life of his wife, and a wife in the life of 
her husband. The natural affection in cases of this 
kind is considered as more powerful—as operating 
eflicaciously to protect the life of the insured—than 
any other consideration. But in all cases there must 
be a reasonable ground, founded upon the relations of 
the parties to each other, either pecuniary or of blood 
or affinity, to expect some benefit or advantage from 
the continuance of the life of the assured. Otherwise 
the contract isa mere wager, by which the party tak- 
ing the policy is directly interested in the early death 
of the assured. Such policies have a tendency to cree 
ate a desire for the event. They are therefore, inde- 
pendently of any statute on the subject, condemned 
as being against public policy.” 

It cannot be pretended that Garnier had an insura- 
ble interest in the life of his aunt by force of the mere 
relationship existing between them. No case has been 
brought to our notice which carries the rule to this 
extent. Between husband and wife and parent and 
child the relationship is so close and intimate, and the 
mutual dependence and legal liability for support so 
manifest, that nothing more is wanting to establish the 
insurable interest. Garnier however did not hold any 
such relation to Ellen McLean, either natural or as- 
sumed. He was simply her “friend and adviser.’’ He 
was doubiless a valuable friend. He had advanced 
money to bring her to Philadelphia. He fitted up, 
stocked, and from time to time replenished the store 
at Tenth and Manilla. Having disposed of this for 
her benefit, he purchased the establishment on Fitz- 
water, and selling this, he bought for her a third, on 
Fifth below Christian. She repaid Garnier however 
for his outlays in her behalf, from time to time, from 
the ordinary receipts of the several stores, and from 
the proceeds of the sales. 

The only relation existing between James Garnier 
and Ellen McLean which could give Garnier an insur- 
able interest in her life was that of debtor and cred- 
itor, and upon this ground alone the case must be 
considered. It is not denied that at the date of the 
policy Mrs. McLean was indebted to Garnier for 
money advanced and expended in her behalf, in some 
amount between $500 and $750. It is said however 
that Garnier in his answer disclaims as a creditor that 
he places his right to the proceeds of the policy on 
other grounds, and makes no claim whatever by rea- 
son of any indebtedness. Wedo not so understand 
either the answer or the evidence given by the de- 
fendant in the case. The bill charges in the first par- 
agraph, in substance, that the policy was taken out 
and applied as a collateral security to the debt which 
Mrs. McLean then owed Garnier; and in the subse- 
quent paragraphs that the debt baving been fully paid 
in the life-time of the assured, the proceeds of the 
policy should pass into her estate. This fact is specifi- 
cally denied. The defendant in his answer says it is 
not true that the policy of insurance, referred to in 
paragraph 1 of the complainant’s bill, was applied for 
and issued upon the life of Ellen McLean for any such 
reason or purpose as therein stated.”’ 

It is undisputed however that at the issuing of the 
policy the relation of debtor and creditor did exist, 
and to the extent stated. The defendant having de- 
nied that the policy was taken as collateral security 
for that debt, a question of fact is thus raised to be 
determined by the evidence. Upon examination of 
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the proofs we find no evidence from which the fact 
might be fairly inferred. The insurance was not ef- 
fected at the instance of Mrs. McLean, but at the sug- 
gestion of her son Samuel McClatch, in whose name a 
second policy in $1,000 was at the same time issued. 
The premiums were paid and the policy maintained by 
Garnier. Indeed there is not the slightest proof in 
support of the plaintiff's hypothesis, and the policy 
was held in trust for the debtor, and in the absence 
of such proof the presumption is that the rights of the 
parties appear upon the face of the policy. Cunning- 
ham v. Smith, 70 Penn. St. 450. 

It has been said however on the authority of Godsall 
v. Boldero, 9 East, 72, an insurance upon the life of a 
debtor, in behalf of a creditor, is in legal effect but a 
guaranty of the debt; and if the debt is paid the in- 
surance isatanend. But itis now settled that this 
case is not the law. It was directly drawn in question 
and was expressly overruled in Dalby v. Jndia & Lon- 
don Life Assur. Co. (decided in the Exchequer Cham- 
ber), 15 C. B. 365. The law seems to be well settled 
that it is wholly unnecessary to prove an insurable in- 
terest in the life of the assured at the maturity of the 
policy if it was validat its inception; and in the ab- 
sence of express stipulation to the contrary, the sum 
expressed on the face of the policy is the measure of 
recovery. Rawls v. American Mut. Ins. Co., 27 N.Y. 
282; Mowry v. Home /ns. Co., 9 R. I. 346 (1869); Hoyt 
v. New York Life Jns. Co., 3 Bosw. 440; Phoenix Mut. 
Ins. Co. v. Bailey, 13 Wall. 616. 

The doctrine of all the cases to which our attention 
has been called is that if the policy was originally 
valid, it does not cease to be so by cessation of inter- 
est in the subject of insurance unless such be the nec- 
essary effect of the provisions of the instrument itself. 
Therefore where a husband insured his life for the 
benefit of his wife, and was subsequently divorced, it 
was held that notwithstanding the relation of hus- 
band and wife no longer existed, and her insurable in- 
terest had thus ceased, yet she could recover the full 
amount of the policy. Connecticut Mut. Life Jns. Co. 
v. Schaefer, 94 U. S. 457. ‘‘ Supposing a fairand proper 
insurable interest of whatever kind,’ says the court 
in the case last cited, “to exist at the time of taking 
out the policy, and that it be taken out in good faith, 
the object and purpose of the rule which condemns 
wager policies is sufficiently attained; and there is 
then no good reason why the contract should not be 
carried out according to its terms.”’ 

To the same effect is McKee v. Phoenix Co., 28 Mo. 
383. All the cases to which we have referred, it is 
true, arose from suits brought upon the policies of in- 
surance; but the same principles apply where the 
company, admitting its liability, has paid the money 
into court to abide the result, and the controversy is 
between the remaining parties. 

In our own case of Scolt v. Dickson, 16 Week. Notes 
Cas. 181, our brother Paxson,upon a review of the cases, 
concludes that where one has an insurable interest at 
the time an insurance is effected upon the life of an- 
other for his benefit, the fact that his interest ceases 
to exist at or prior to the death of the insured will 
not, as against the personal representatives of the in- 
sured, deprive him of the right to receive the insur- 
ance money. Therefore it was held that a surety on 
an official bond bas an insurable interest in the life of 
the obligor, and that his right to recover upon the pol- 
icy was not affected by the fact that no breach of the 
condition of the bond had everoccurred. Buta merely 
colorable, temporary, or disproportionate interest may 
present circumstances from which want of good faith- 
and an intent to evade the rule, may be inferred, 
Therefore, although the relation of debtor and cred- 
its may in general be said to establish an insurable in- 
terest, the umount of the insurance placed upon the 





life of the debtor cannot be grossly disproportionate to 
the benefit which might be reasonably supposed to ac- 
crue from the continuance of the debtor's life, with- 
out leaving the transaction open to the imputation of 
being a speculation or wager upon the hazard of a life. 
Wainwright v. Bland,1 Moody & R. 481: Miller vy. 
Eagle Life Co., 2 Smith (N. Y.) 268. 

The case of Cammack vy. Lewis, 15 Wall. 643. is ex- 
actly in point. The policy was taken out by Cam- 
mack, the creditor, upon the life of Lewis, his debtor, 
in the sum of $3,000—-32,000 for his own benefit, and 
$1,000 for the benefit of Lewis. Lewisinu fact only owed 
Cammack $70, although he voluntarily and without 


consideration gave his obligation at the time 
for $3,000. “If the transaction,’ said Mr. Jus- 
tice Miller, ‘“‘as set up by Cammack be true, 


then so far as he was concerned, it was a sheer 
wagering policy, and probably a fraud on the in- 
surance company. ‘To procure a policy of $3,000 to 
cover a debt of $70 is of itself a mere wager. The dis- 
proportion between the real interest of the creditor 
and the amount to be received by him, deprives it of 
all pretense to be a bona fide effort to secure the debt, 
and the strength of this proposition is not diminished 
by the fact that Cammack was only to get $2,000 out 
of the $3,000; noris it weakened by the fact that the 
policy was taken out in the name of Lewis, and as- 
signed by him to Cammack. This view of the subject 
receives confirmation from the note executed by Lewis 
to Cammack for the precise amount of the risk in 
the policy, which if Cammack’s account be true, was 
without consideration, and could only have been in- 
tended for some purpose of deception—probably to 
impose on the insurance company." See also Connec- 
ticut Mut. Life Ins. Co. v. Luchs, 108 U. 8. 498. 

In the case at bar the policy was $2,000. The amount 
of the indebtedness was at the time undetermined, 
and therefore uncertain. It has since been ascertained 
to have been between #500 and $750. Considering the 
character of their business relations, the unsettled 
condition of their affairs, the age of the subject of in- 
surance, the probable amount of premiums which 
might accrue, the accumulation from interest, we could 
not say the transaction carries with it any inherent 
evidence of bad faith. The essential thing is, as stated 
by the learned judge of the court below, that the 
policy should be obtained in good faith, and not for 
the purposes of speculation upon the hazard of a life 
in which the insured has no interest. 

The case is materially different from Gilbert v. Morse, 
13 Week. Notes Cases, 489. The principles involved in 
that case are not drawn in question here. 

We find no error in the decree of the court below‘ 
and it is therefore affirmed. 

The decree is affirmed, and the appeal dismissed, at 
the costs of the appellant. 








DEED—BOUNDARY—ON STREAM. 
ENGLISH COURT OF APPEAL, JULY 22, 1886. 
MICKLETHWAIT V. NEWLAY BripGe Company, LIM- 
ITED.* 

On the grant of land adjoining a highway or a’non-navigable 
river, it is presumed that one moiety of the bed of the 
river, or of the soil of the road, is intended to pass. unless 
there is something to rebut the presumption in the lan- 
guage of the deed or in the nature of the subject-matter 
of the grant, or in the surrounding circumstances And 
this rule is applicable. although the thing granted can be 
satisfied, in respect of quantity. without including the 


moiety of the bordering river or road,and although the 
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property be described as bounded by the river or road, 


notwithstanding that a map or plan referred toin the deed 
does not purport to include such moiety of the road or 
river. 


ia opinion states the case. 


Maenaghten, Q. C., and W. P. Beale, for appellant 
company. 

Byrne, for directors. 

Marten, Q. C., Romer, Q. C.. and E. S. Ford, for 
plaintiffs. 


Cotton, L. J. This is an appeal by the defendants 
from an order made by Bacon, V.C., granting an in- 
junction restraining both the company and the direc- 
tors of the company from erecting a bridge, and also 
from committing a trespass on a road, claimed to be- 
long to the plaintiffs, on which the northern approach 
to the defendants’ bridge abuts, by opening a way on 
it for the purpose of that approach. Now the princi- 
pal question in dispute is that relating to the construc- 
tion of the bridge, and that was the main point of in- 
terest to the plaintiffs, because they have a bridge 
close to the place on which it is intended to put the 
bridge of the defendants, and the plaintiffs charge a 
toll both for foot passengers, and I suppose for carts 
which pass over their bridge, but the bridge to be 
erected by the defendants is to be a free bridge. Four 
points were urged on behalf of the plaintiffs. The first 
point was, and the vice-chancellor decided, that a por- 
tion of the bed of the river which adjoins the land of 
the defendants (the other half of the river belonging 
to Lady Cardigan’s trustees) belonged to the plaintiffs 
and was vested in them, and therefore that putting 
the bridge over that portion of the bridge was an act 
of trespass. That really turns on the true construc- 
tion and effect of the conveyance of the7th of March, 
1854. Up to the date of that conveyance the plaintiffs, 
or their predecessors intitle, were the owners of the 
land comprised in it, and of part of the land lying op- 
posite to it on the other side of the river. They had a 
good deal of other property in the neighborhood, and 
in that year they made a grant or conveyance to Jo- 
seph Lowden, who was the predecessor in title of the 
defendants. That conveyance followed up a lease 
which had been previously granted to Lowden, and 
which gave the lessee an option to buy theland which 
was comprised in the lease, and certain additional 
land. One great point made on behalf of the plaintiffs 
was that the lease specifically described the quantity 
of land to be bought, which was not to be more than 
an acre, and gave the price very definitely. The prop- 
erty conveyed wasdescribed in the conveyance, and 
shown in the annexed plan, as bounded on the west by 
a new road leading to the plaintiffs’ bridge. The de- 
fendants propose to put their bridge a little to the 
eastward of the bridge of the plaintiffs, but with an 
approach starting from the new road, and made upon 
the land of the defendants, and then the new bridge is 
to cross the river to the land of the Cardigan trustees. 
Now there is no doubt that the piece of land conveyed 
to the defendants’ predecessor, Lowden, did comprise 
the bank of the river at the spot in question. The 
conveyance, which is a conveyance of what was de- 
mised by the lease, comprises the land specified and 
marked out by metes and bounds, but it described it 
as bounded on the north by this river, and then there 
are large general words. Ido not myself place reli- 
ance on those general words, but they are certainly as 
wide as the general words which had been used in one 
of the cases cited to us, and on which reliance was 
placed. The question is whether this conveyance of a 
piece of land described by quantity of yards, and as 
being bounded on the north by the river, does carry 





with it, as part of that which was conveyed, the right 
to the soil ad medium filum aque. In my opinion, the 
rule of construction is now well settled, that where 
there is a conveyance of land, even although itis de- 
scribed by reference toa plan, and by color, and by 
quantity, if it is said to be bounded on one side either 
by ariver or by a public thoroughfare, there, on the 
true construction of theinstrument, the half of the 
bed of the river or of the road passes, unless there is 
sufficient in the surrounding circumstances, or in the 
expressions in the instrument, to show that that was 
not the intention of the parties. It is a presumption 
only that the words do include, not only the land so 
described by metes and bounds, but also half of that 
by which it is said to be bounded—half the soil of the 
road, or the public thoroughfare, or half the bed of 
the river—and that presumption may be rebutted. 
Now, in my opinion, you may look at the surround- 
ing circumstances, but only to see whether there were 
known to both parties facts existing at the time of 
the conveyance which showed ‘that it was the inten- 
tion of the vendors to do something, as regards the 
half of the road or the half of the bed of the river, 
which rendered it necessary that he should retain in 
himself the soil which would otherwise pass to the 
purchaser of the piece of land abutting on the river or 
the road. Of course there may be many circumstances 
—whether appearing on the face of the conveyance or 
otherwise—which show that it was not the intention 
of the parties that the general presumption should ap- 
ply. In my opinion, it is not sufficient that cireum- 
stances which afterward occur show that it is very in- 
jurious to the grantor that the conveyance should in- 
clude half the bed of the river or half the soil of the 
road. Circumstances may arise which show how pre- 
judicial snch a construction is to the vendors, and it 
may be that if the vendor and purchaser had thought 
of those circumstances, or the possibility of those cir- 
cumstances, they might have introduced into the con- 
veyance words which would have shown that the soil 
was not pass; but the mere fact that if the vendor 
had been prudent, or if he had known that what 
would hereafter arise would render it to his disadvan- 
tage that the soil of half of the river should pass, in 
my opinion, is not a circumstance which prevents the 
presumption from arising. Now, before considering 
the circumstances of the case, I will just refer to one 
or two of the cases cited to show that what I have said 
is really a correct statement of the law. I think the 
authorities show that conclusively. 

In Lord v. Commissioners of Sydney there was a 
grant from the crown of apiece of land described as 
bounded on one side by a creek, and it was held that 
even as against the crown the grant must be taken to 
pass the soil of the creek up to the middle. 

Berridge v. Ward isa very important case indeed, 
because there the map annexed to the conveyance col- 
ored the land down to the edge, but did not include 
any portion of the highway, one-half of which was 
nevertheless held to pass by the conveyance. That 
case lays down the rule as to presumptions generally, 
and isa very strong instance of its application. 

Then Leigh v.Jack was referred to,in which the Court 
of Appeal held that the rule did not apply. That case is 
an illustration of the circumstances which may show 
that the presumption is not intended to apply to the 
particular conveyance. There the property was laid out 
for building, and there was an intended road which ad- 
joined and bounded the plot which was conveyed to 
one of the parties. It was obviously necessary that 
the vendor should retain the soil of that intended 
road in order that he might make it into a road and 
then dedicate it to the public. This object wasshown 
by the conveyance, which described the road as an in- 
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tended road, and the purchaser must have known that 
no part of it was intended to pass. 

That is really the explanation of these cases. It was 
urged by Mr. Romer very ably that the rule could only 
have arisen from its being useless to a vendor when 
parting with his property to retain an adjoining strip 
of land forming half of the bed of the river or half of 
the soil of the road. I think very likely that this was 
the origin of the rule; but when arule is once estab- 
lished as a rule of construction, we are not enabled to 
depart fromit because it is shown it might be, for 
some purpose, of interest to the vendor to retain half of 
the bed. It he wasat the time known to himself and 
known to the purchaser to be about to do some- 
thing on that bit of land which rendered it necessary 
for him to have the ownership of half the bed, that re- 
buts the presumption; but the mere fact that it now 
appears that the bit of road would be of use to him, 
though he had no intention at the time of the pur- 
chase of doing any thing which would require it to be 
in him, in my opinion, does not enable us to depart 
from the rule. 

There is nothing in the circumstances which oc- 
curred here to rebut the presumption, because at the 
time when this conveyance was executed nobody was 
wishing to make another bridge across the river. It was 
not anybody’s interest to do it, apparently till the rail- 
way company, or somebady for them, got the piece of 
land, and wanted atoll-less bridge opened to their rail- 
way, and then it could not have been done unless the 
Cardigan trustees, who were the owners of the other 
half of the bed, had been quite willing that they 
should build the bridge. At the time of the convey- 
ance nothing was contemplated by the plaintiffs’ pre- 
decessors which would render it necessary for them 
to retain balf the bed of the river. Now what is there 
in the language of the deed to help the plaintiffs? In 
my opinion, there is nothing. It was urged that they 
ought to have the soil of this portion of the river in 
order that they might repair the bridge; but they 
carefully provided by the conveyance that they should 
havea right of way over whatever passes by the con- 
veyance, in order that they might repair the bridge; 
and although they have stipulated that nothing in the 
deed shall interfere with their taking tolls, they have 
not inserted in the deed any prohibition against the 
erection of a bridge. If it had been contemplated 
then that they should have this piece of land in order 
to prevent another bridge being erected, they would 
have put in some provision to show that another 
bridge was not to be made. I am not for one moment 
saying that it is shown that the parties really intended 
that the half bed should pass; but no contrary inten- 
tion is expressed or made manifest in such a way as 
to exclude the presumption. 

In my opinion therefore the presumption must ap- 
ply, and this deed must be held to pass, not only that 
which is described and colored, but the adjoining half 
of the soil of the river. 

Tt is said that this is a very extraordinary result, be- 
cause the half bed is a third or a fourth of the whole 
quantity of the land, and the purchasers will get it 
for nothing. The price was really paid for that part 
of theland which was not covered by water; that 
which was covered by water was not available for 
what was then in contemplation, and it does not seem 
to have been intended that any price should be given 
forit. In fact, it was not within the contemplation 
of the parties then that any thing was going to be done 
on this strip of soil. And although it does add con- 
siderably to what vests in the purchasers, it must be 
remembered that it is vested in them subject to all the 
rights of upper and lower riparian proprietors, which 
render the value of the soil of a stream like this unim- 
portant unless some such extraordiuary case as this 





arises, when the value simply depends on the fact that 
the purchaser wishes to erect a bridge, and the vendor 
wishes to prevent him, and also on the concurrence of 
the owner of the moiety of the bed of the river oppo- 
site to that about which the question arises. 

The vice-chancellor seems to have considered that it 
was an admitted fact that half of the bed of the river 
belonged to the plaintiffs; and if that had been so, I 
should have agreed with him tbat an injunction should 
be granted; but I take a different view of the facts, 
and in my opinion the erection of the bridge cannot 
be prevented on the ground that the half bed of the 
river adjoining the defendants’ land belongs to the 
plaintiffs. Then there were some covenants in the 
deed on which reliance was placed by the plaintiffs. 
the bridge of the plaintiffs might want repair, and in 
the conveyance to Lowden there was a reservation to 
the plaintiffs’ predecessors of a right and privilege 
“with or without workmen, agents and others, horses 
and carts, and with all suitable and requisite mate- 
rials and implements, of entering from time to time 
into and upou the said hereditaments and premises 
expressed to be hereby conveyed, or any part thereof, 
for the purpose of renewing, altering, repairing and 
amending the said iron bridge.”’ 

Well, the plaintiffs said that the approach to this pro- 
posed and intended bridge on the south side of the 
river—that is, on the land conveyed by the plaintiffs 
to Lowden—was ofsuch acharacter that it would in- 
terfere with that right of way. As far as one under- 
stood the plaintiffs’ argument, it would lead to this, 
that nothing whatever could be done on this land 
which would in any way prevent aright of way over 
the whole of it. Thatis wrong. In my opinion, all 
that this reservation will give the plaintiffs is a right to 
require that there shall be a reasonable access feft to 
the bridge, and that the defendants must not entirely 
obstruct the way. Now the access to the new bridge is 
on pillars, which stand apart at a distance of thirteen 
feet. In the interval between the pillars nearest the 
river Aire there is now not a very great headway, be- 
cause there is some rubbish under it, but when that 
rubbish is removed there will be a headway of from 
uine to ten feet. In my opinion it cannot be said, 
that whilst there is that headway and that width left, 
reasonable access is not left by the defendants to the 
plaintiffs for the repair of this bridge; but the defend- 
ants must not assume that they can by their opera- 
tions so incumber the land as to prevent the plaintiffs 
from having a reasonable access to the bridge for 
these purposes. 

Then it is said that what the defendants are doing 
is a breach of the proviso at the end of the deed that 
‘nothing in these presents contained shall affect, pre- 
judice or interfere with any right of the said John 
Micklethwait, his heirs and assigns, at present exist- 
ing, to take rent or toll in respect of and as compen- 
sation for all or any person or persons, horses and other 
animals, carts and other carriages, having occasion to 
pass or repass on, overand along the said bridge.” It 
is said that the erection of this new toll-less bridge 
will take away the passengers, and therefore deprive 
the plaintiffs of their tolls; but it does not in any way 
affect, prejudice or interfere with their right to take 
tolls. That is a very different thing. I think this 
clause was meant to provide, ex abundanti cautela, 
that the provision with reference to the passing of the 
bridge by Lowden should not be construed as in any 
way interfering with the right to take tolls and regu- 
late the tolls as the plaintiffs’ predecessors thought fit. 
But what is being done, even if it does, within the 
meaning of this clause, interfere with or prejudice the 
right to take tolls, is not something contained in these 
presents, but something outside the deed. The de- 
fendants propose to do that which is not in any way 
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prevented by the provisions of the deed. In my opin- 
ion it would be wrong to say that if the building of the 
bridge does prejudice or affect the right, there is any 
thing contained in the deed to prevent it. The plain- 
tiffs also allege an intention on the part of the defend- 
ants tocommit a trespass by making an opening on 
Fleeta lane. [His lordship discussed the evidence on 
this point, and continued]: But as far as I can see at 
present, the plaintiffs do not make out sugh a prima 
facie case as to justify our interfering by interlocutory 
injunction before the case can be tried at the hearing; 
and there is no such great loss or damage to the plain- 
tiffs at present, even if they should ultimately turn 
out to be right, as to bring it within the principle that 
when that is the case, and the right is not clearly es- 
tablished one way or another, we ought to interfere 
with an interlocutory injunction. In my opinion that 
point fails, and the injunction should be discharged. 

Linney, L. J. Iam of the same opinion. Bacon, 
V. C., has by the order which he has made restrained 
the defendants from doing four things. In the first 
place he has restrained them ‘from interfering with 
or obstructing the rights of the plaintiffs of entering 
from time to time upon the hereditaments comprised ”’ 
in the conveyance of 1854, ‘‘ for the purpose of renew- 
ing, altering, repairing and amending the bridge called 
Newlay bridge crossing the Aire.”” With reference to 
that point, it is material to consider what rights the 
plaintiffs have reserved to themselves by thut deed of 
conveyance. They are rights of entering upon the 
land for the purpose of repairing their bridge. They 
have reserved rights of that description by words 
which I need not stop to read, but the true interpreta- 
tion of which appears to me to be, that the plaintiffs 
have reserved to themselves not a right to go any- 
where and everywhere over the land for the purpose 
of repairing their bridge—the clause must receive a 
reasonable construction—but a reasonable right of ac- 
cess to their bridge over the land for the purpose of re- 
pairing that bridge. If there was any evidence that 
the defendants were in any way infringing or obstruct- 
ing the plaintiffs in the exercise of that right, this part 
of the injunction would be right; but in point of fact 
there is not at this moment any necessity for obtain- 
ing access to the bridge for the repairs at all, and there 
is no evidence whatever that the defendants are about 
to do any thing which will permanently obstruct that 
access. The utmost extent to which the evidence goes 
is that there is some rubbish under one of the arches 
of the bridge, which rubbish,so long as it is there, 
leaves scarcely sufficient headway for reasonable ac. 
cess to the bridge. But that rubbish of course will not 
remain there permanently. There is no evidence to 
show that the defendants intend permanently to ob- 
struct the plaintiffs in their right of access for the pur- 
pose of repairing. 

It appears to me therefore that this part of the in- 
junction cannot be sustained. The second thing which 
the vice-chancellor has restrained the defendants 
from doing is from interfering with or obstructing the 
rights of the plaintiffs of taking toll in respect of any 
person passing and repassing along any part of the 
road of the plaintiffs over the bridge. The predeces- 
sors in title of the plaintiffs, by their deed of convey- 
ance, granted to the purchaser and persons claiming 
under him a right to use this iron bridge on paying the 
tolls theretofore taken. There was also a grant tothe 
same persons of aright to use a new road leading to 
the bridge. Then there is, at the end of the convey- 
ance, a proviso preserving the plaintiffs’ right to take 
the tolls. Let us see what the plaintiffs’ right is in 
that respect, and how far the defendants are infring- 
ing it or will infringe it. The plaintiffs’ right is not 

to insist that people should go over their bridge. 








Their right to toll, as itis called, is simply this, that 
being the owners of that bridge, they can prevent any 
body from going over it except on such terms as he 
can arrange with them. They are not like the owner 
of a ferry or of a bridge having a monopoly. People 
are not bound to go over the bridge at all. They may 
ferry across if they can get acccess. The plaintiffs’ 
right is simply to say to people who want to go over 
the bridge, ‘‘ You shall not cross except on our terms, 
because the land is ours.’’ How far are the defend- 
ants infringing those rights? It appears to me that 
they are notinfringing them in the slightest degree, 
assuming, as of course I do for the present purpose, 
that the defendanis will erecta free bridge, which will 
practically—of course one sees that—diverge a great 
part of the traffic from the plaintiffs’ bridge. If the 
plaintiffs had a right to have that traffic, it they had a 
right to exclude people from crossing the river except 
by this bridge, then the defendants would, in my 
judgment, be interfering with the plaintiffs’ right to 
toll; but with such right to tolls as the plaintiffs have 
the defendants are in no way interfering. That part 
of the injunction appears to me therefore to be utterly 
unsupportable. 

The third thing which the vice-chancellor has re- 
strained the defendants from doing is *‘from erecting 
or causing, or permitting to be erected or to remain, 
any bridge or other building, chain, wire or other ob- 
struction upon or over the bed of the said river ex- 
tending along the boundary of the hereditaments com- 
prised in the indenture of the 7th of March, 1854.” It 
appears to me that this part of the injunction can only 
be supported upon the ground that the plaintiffs are 
the owners of a portion of that part of the bed of the 
river over which the defendants’ bridge will stand. 
If they were—and the vice-chancellor evidently 
thought they were—then this part of the injunction 
would bea matter of course, for the defendants in that 
state of things would be infringing the rights of the 
plaintiffs, and of course the plaintiffs would be enti- 
tled to restrain them from so doing. But the ques- 
tion is, whether the plaintiffs are orare not the owners 
of the southern half of the bed of this river. That de- 
pends upon the true construction of the deed of con- 
veyance; and in order to determine what is the true 
construction of that deed, we must look at the terms 
of it, and at those circumstances which are legitimate 
evidence for the purpose of construing it, such as the 
position of the property, and the circumstances in 
which the deed was executed, and soon. Now, it is 
obvious to any body who looks at the deed, that there 
is nothing on the face of it which shows an intention 
to reserve tothe grantor any portion of the bed of 
this river. The grant is of land delineated in a plan, 
therein colored pink, and described by quantity, and 
as abutting on the north on the river Aire, and neither 
the coloring on the plan nor the quantity named in- 
cludes the half bed of the river. When we come to 
apply the ordinary and well-settled rules of law to 
that conveyance we find it settled by authority which 
it is impossible for us to ignore or overrule, that those 
circumstances as to coloring and quantity do not alone 
prevent a moiety of the bed of the river from passing. 
The earliest authority, which I have found by turning 
to Mr. Elphinstone’s very useful book on the Inter- 
pretation of Deeds, is a passage in Rolle’s Abridge- 
ment (Grant P., pl. 6): ‘‘Si home grant un messanuge 
vocatum Falstolfe Place prout undegue includitur aquis ; 
per ceux parolles le soile d’el moles en que le ewe est pas- 
sera (P.9Car.B.R. Enter Stint v. Morgan per Curiam 
resolve sur un trial al barr).”” From that time down to 
this the rule has been laid down and acted upon as an 
ordinary rule of conveyance and a well-settled law of 
real property. It has been expressed in various ways 
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by the courts when necessity has arisen to discuss it, 
and nowhere that I know of better than in Berridge v. 
Ward and Dwyer v. Rich. Other cases at which I 
have looked are collected by Mr. Elphinstone, but I 
think it is needless to refer to them, because they all 
go one way, and they all show this, that by such a con- 
veyance as we have to deal with here half of the bed 
of the river passes to the grantor unless circumstances 
can be shown which will exclude the application of 
that rule. The burden lies on the grantor, or his suc- 
cessors in title, to show those circumstances, and it ap- 
pears to me that in this case the plaintiffs, as such suc- 
cessors, entirely fail to show any circumstances suffi- 
cient to exclude the operation of the general rule. In 
certain reported cases to which our attention has been 
called the circumstances have been held sufficient. 
One was the case of the market place at Leeds. Beckett 
v. Corporation of Leeds. There was also the case of 
Marquis of Salisbury v. Great Northern Railway Com- 
pany,32 L. T. Rep. (O. 8.) 175: 5 C. B. (N. S.) 174, 
where the road was described in a map with aseparate 
number, and it was quite obvious, when you looked at 
it, that it was not intended to pass. Then there was 
Leigh v. Jack, a case about the dedication of an in- 
tended highway, where, as it was pointed out by Cot- 
ton, L. J., in his judgment, it would have defeated 
the intention of both parties if it had been held to 
pass. Of course if the grantor could show in this case 
any such circumstances, the rule would be excluded, 
but it is for him to show circumstances sufficient to 
exclude it, and it appears to me that there are no cir- 
cumstances here which are sufficient for the purpose. 
What are the circumstances on which the plaintiffs 
rely? They rely on their ownership of the bridge, on 
the fact that the grantor was the owner of the oppo- 
site bank of the river, and upon the absence of any in- 
tention to pass half of the bed of the river, and on the 
coloring of the map and the quantities. Now I have 
considered those circumstances by the light of course 
of the authorities; and it appears to me, that whether 
you take them separately or in combination, they are 
not sufficient for the purpose, for one cannot help see- 
ing perfectly well that this point about the bed of the 
river never occurred to either party. It did not ap- 
pear to either of them to be of the slightest import- 
ance. There was not intention therefore to exclude 
the operation of the general rule, and the general rule 
applies because it was not intended to exclude it. 
That the grantor would have excluded it if he had 
seen what was going to happen is possible enough. It 
is probable enough, that if he had seen what was going 
to happen. he would have insisted on the introduction 
of a covenant not to set up a free bridge. But that is 
all pure speculation, and in my opinion it would be 
unsettling aperfectly well-known rule of real prop- 
erty law if we held that upon the materials before us 
half of the bed of this river did not pass to the grantee. 
That being the case, the foundation of the vice-chan- 
cellor’s judgment when he granted the injunction 
against erecting this bridge fails altogether, and there 
is no other ground upon which that injunction can be 
supported. 

Then we come to the last point. The vice-chancel- 
lor has restrained the defendants *‘ from trespassing 
upon or otherwise interfering with the enjoyment of 
the plaintiffs and their tenants of Fleeta lane situate 
at Horsworth, in the county of York.’’ Whether that 
part of the injunction can be maintained or not de- 
pends upon circumstances which possibly may here- 
after be made more clear than they are now. The 
plaintiffs say that Fleeta lane is their property. There 
isa very considerable amount of evidence to show 
that it is a public highway. The defendants are about 
to make an opening into that highway, and the right 
being in dispute—and [I think I may say the balance 





of the evidence at present being rather against the 
plaintiffs than in their favor—it is not a case for an 
injunction. It is possible that the plaintiffs may prove 
at the hearing that they are right, and that the de- 
fendants may find they have erected their bridge with- 
out being able to get an outlet from it, and that they 
have expended their money on a bridge which cannot 
be used, but I think there is no sufficient case made 
out in favor of the plaintiffs to justify the injunction 
on that ground. It appears to me therefore that the 
appeal must be allowed, and the injunction dissolved. 

Lopes, L. J. It is said that an injunction ought to 
be granted in this case, in the first place, because a 
moiety of the bed of the river belongs to the plaintiffs, 
and the defendants are trespassers in erecting a bridge 
over it. I take it, that if that was made out, it would 
be good ground for granting this injunction, and it 
seems to me that the vice-chancellor proceeded upon 
that ground. The matter does not seem to have been 
argued before him. He seems to have assumed thata 
moiety of the bed of the river did belong to the plain- 
tiffs. An important question arises with regard to 
this part of the case as to the true construction of the 
grant to Lowden. Did a moiety of the bed of the 
river pass to Lowden, or did that moiety remain in 
the grantor? Iam clearly of opinion that a moiety of 
the river passed to Lowden. Ido not propose to go 
through the authorities which have already been so 
fully referred to by Cottonand Lindley, L. JJ. Iwill 
satisfy myself by stating what I believe, after a care- 
fulexamination, to be the result of those authorities. 
It appears to me to be this, that if land adjoining a 
highway or ariver is granted, the half of the road or 
the half of the river is presumed to pass, unless there 
is something in the language of the deed or in the na- 
ture of the subject-matter of the grant, or in the sur- 
rounding circumstances, sufficient to rebut that pre- 
sumption, and this, though the measurement of the 
property, or that which is granted, can be satisfied 
without including the half of the road or the half of 
the bed of the river, and although the land is de- 
scribed as bounded by a river or road, and notwith- 
stunding that the map which is referred to in the 
grant does not include the half of the river or the 
road. That appears to me to be the result of the au- 
thorities, and I will shortly apply it to the present 
case. In the first place, is there any thing in the lan- 
guage of the deed to exclude this presumption? It 
appears to me there is nothing. There are special res- 
ervations .to which reference has been made, and I 
rather infer from them that there was no intention of 
excluding the presumption, because it appears that 
the grantor was fully alive to his rights and what he 
desired to retain; but notwithstanding that, he makes 
no reservation whatever with regard to the bed of the 
river. I think therefore there is nothing in the lan- 
guage of the deed to exclude the presumption. Then 
is there any thing in the nature of the subject-matter 
to exclude the presumption? I think not. This is a 
grant of apiece of land. I can see nothing in such a 
grant to exclude this presumption. Is there any 
thing in the surrounding circumstances to exclude 
this presumption? It is said that the existence of the 
toll-bridge of the plaintiffs excludes the presumption, 
because it was valuable property which belonged to 
the grantor at that time, which would make it likely 
that he intended to reserve and keep in his hands the 
bed of the river. I cannot draw that conclusion. The 
true state of things appears to me to be that it never 
occurred to the mind either of the grantor or grantee 
that any bridge of this kind would be ever erected; 
nor indeed could this bridge have been erected unless 
there had been aconcurrence on the part of the Car- 
digan trustees. Therefore I think on all these grounds, 
that this part of the case fails, and that half of the 
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bed of the river passed to Lowden. Then it is said 
that the injunction ought to be granted, because there 
is a reservation of the right of entry to do certain re- 
pairs to the toll-bridge. That raises the question 
as to what the true cons‘ruction of that reservation is. 
I read itas a reservation of reasonable facilities, as 
occasion might arise, to do the necessary repairs to 
the bridge—a reservation of a fairly commodious ac- 
cess to the bridge. Now, according to the evidence, 
it appears to me that there is still,and will be after 
the new bridge is made, a fairly commodious access to 
the old bridge, quite sufficient to enable any repairs 
to be done which may be necessary. I think there- 
fore on this ground that the claim to the injunction 
fails. Then arother ground has been taken. It is 
said that when this bridge is erected, foot passengers 
will be discharged upon certain land called Fleeta 
lane, said to be the property of the plaintiffs, and that 
the lane will be trespassed upon. It appears to me 
that the plaintiffs’ rights to that lane are most doubt- 
ful. Iam rather inclined myself to think that the 
weight of the evidence before us at this time is against 
any private roadway, and rather in favor of its being 
a highway, but Idesire to express no definite opinion 
on that. It is sufficient to say that the rights are so 
doubtful that it would not be right to grant an injunc- 
tion on that ground. The only other matter is with 
regard to the proviso at the end of the deed; and I 
entirely agree with what has been already said with 
regard to that, namely, that what the defendants are 
doing is no infringement of the plaintiffs’ rights. I 
think therefore that the appeal ought to be allowed. 
Appeal allowed. 


———_—__— 
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NEW YORK COURT OF APPEALS, OCT. 5, 1886. 


CoGSWELL Vv. NEw YorK, New HAVEN AND HART- 
FORD Ry. Co. 

An engine house erected by a railroad company adjacent to 
plaintiff's dwelling-house, and so used as practically to 
deprive plaintiff of the use of the house as a residence, 
and by filling it with smoke and dust, and corrupting and 
tainting the air with offensive gases, make life therein 
uncomfortable and unsafe, is a palpable nuisance for 
which an action for damages will lie, and a court of 
equity will enjoin the same. 

The statutory sanction which will justify an injury to pri- 
vate property must be express, or must be given by clear 
and unquestionable implication from the powers ex- 
presssly conferred, so that it can fairly be said that the 
Legislature contemplated the doing of the very act which 
occasioned the injury. 

It cannot be presumed, from a general grant of authority, 
that the Legislature intended to authorize acts to the 
injury of third persons, where no compensation is pro- 
vided except upon condition of obtaining their consent. 
The construction applies with peculiar force to grants of 
corporate powers to private corporations, which are set 
up as ajustification for acts to the detriment of private 
property. 

_ from judgment of General Term of the 

Superior Court of the city of New York, affirm- 
ing a judgment of the Special Term dismissing the 
complaint upon the merits aftera trial by the court 
without a jury. 


Lewis Johnston, for appellant. 
H. H. Anderson, for respondent. 


ANDREWS, J. Weare relieved, by the findings of 
the trial judge, from any question as to the sufficiency 
of the evidence to establish that the engine-house, as 





used by the defendant, constitutes, under the general 
rule of law, a private nuisance to the property of the 
plaintiff. The compromise exacted by the necessities 
of the social state, and the fact that some inconven- 
ience to others must of necessity often attend the or- 
dinary use of property, without permitting which 
there could in many cases be no valuable use at all, 
have compelled the recognition in all systems of juris- 
prudence of the principle that each member of society 
must submit to annoyances consequent upon the or- 
dinary and common use of property, provided such 
use is reasonable, both as respects the owner of the 
property and those immediately affected by the use, 
in view of time, place and other circumstances. It is 
in many cases difficult to draw the line and to deter- 
mine whether a particular use is consistent with 
the duties and burdens arising from vicinage, or 
whether it inflicts any injury for which the law affords 
& remedy. 

There is however upon the evidence and findings in 
this case no room for doubt. The plaintiff, from 1870, 
has been the owner of a house on East Forty-sixth 
street, in the city of New York, used as a private resi- 
dence, of the vale at that time of at least the sum of 
$20,000. In 1872, the defendant, the New York and 
New Haven Railroad Company, purchased a lot adja- 
cent to the lot of the plaintiff, extending from Forty- 
sixth to Forty-seventh streets, and bounded on the 
west by Fourth avenue, and erected thereon an en- 
gine-house and coal-bins for the use of its road, and 
since the year 1872, has used the engine-house for the 
reception, sheltering, storing, cleaning, oiling, dump- 
ing, repairing and firing its locomotives, and the coal- 
bins for coaling the same. 

The engine-house was designed to accommodate 
eleven locomotives, and has eleven smoke-stacks, ex- 
tending above the roof to about the height of the 
third-story window of the plaintiff's house. The court 
found that the engine-bouse and coal-bins were so con- 
structed and used by the defendant as necessarily to 
cause damage from the use thereof to the plaintiff's 
dwelling-house, and that the coal-bins were unpro- 
vided with sufficient covering to prevent the dust of 
the coal from time to time stored therein and removed 
therefrom by defendant, from passing into and upon 
the plaintiff's land and dwelling-house. 

The court further found that there is now, and at all 
times since 1872, has been emitted from the engine- 
house and smoke-stacks, and from the defendant’s 
engines inthe engine-house, hurtful and offensive 
gases, smoke, soot and cinders, and coal-dust from the 
coal-bins, and that the same pour down upon, and are 
borne by the winds into and upon the plaintiff's dwell- 
housé and premises, filling the house with smoke, soot 
and cinders, injuring the furniture and clothing 
therein, rendering the air offensive and uuwholesome, 
and the house uncomfortable and unhealthy as a habi- 
tation, and greatly reducing the rental value of the 
premises. The evidence fully justified the findings of 
the court. It was shown that the house was rendered 
untenantable, and could not be rented, although be- 
fore the erection of the engine-house, it had been 
rented for $2,500 a year; that the plaintiff's son became 
ill in consequence of the unwholesome atmosphere, 
and that she was compelled to remove him from the 
house on that account, and that the value of the house 
had diminished one-half, a depreciation caused in 
great part at least by the maintenance and use of the 
engine-house. In short, the engine-house as used 
practically deprived the plaintiff of the use of the 
house as aresidence. The defendant did not physi- 
cally eject her therefrom, but by filling it with smoke 
and dust, and by corrupting and tainting the atmos- 
phere with offensive gases, made life therein uncom- 
fortable and unsafe. 
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It is scarcely necessary to cite authorities to show 
that the engine-house, as used, was within every defi- 
nition, a nuisance, for which, as between individuals, 
an action would lie for damages, and for which a court 
of equity would afford a remedy by injunction. “See 
St. Helen’s Smelting Co. v. Tipping, 11 H. L. Cas. 642; 
Fish v. Dodge, 4 Den. 311; Campbell v. Seaman, 63 N. 
Y. 568. 

In Radcliff v. Mayor, etc., 4 N. Y. 198, a case which 
is often cited to sustain the doctrine that consequen- 
tial injuries to private property, from the prosecution 
of public improvements, do not give a right of action, 
Judge Bronson, referring to the general rule thata 
man may do what he will with his own property, said: 
* He may not however, under color of enjoying his 
own, set up a nuisance which deprives another of the 
enjoyment of his property.” 

The correctness of the findings of fact, made by the 
court, is not questioned by the defendant. The court 
placed its judgment, denying relief, upon the ground 
that defendant was a railroad corporation, authorized 
by law to acquire real estate for an engine-house; that 
an engine-house at the point where this engine-house 
was erected was necessary for the operation of its 
road, and that in the construction and use of the en- 
gine-house and coal-bins, it had exercised all practic- 
able care. The findings of law from these premises 
were, that ‘“‘whatever damage has resulted to the plain- 
tiff, or her property by reason of defendant’s use and 
occupation of its engine-house and coal-bins, is dam- 
num absque injuria. 

It is manifest, that if this judgment can stand, a 
most serious injury is inflicted by the defendant upon 
the plaintiff, for which she has no redress. Her prem- 
ises are subjected to a burden in the nature of a ser- 
vitude in favor of the defendant, which seriously im- 
pairs the value and enjoyment of her property. The 
principle upon which the court below proceeded was 
that what the Legislature has authorized the defend- 
ant to do can neither bea public nor private wrong; 
in other words, the Legislature has authorized the 
maintenance of this nuisance by the defendant, and 
the plaintiff must bear the consequence. The court 
below, in denying any relief to the plaintiff, of course 
assumed that the legislative authority, and the act of 
the defendant thereunder, resulting in flooding the 
plaintiffs premises with soot, smoke and noxious 
gases, was not ataking of the plaintiff's property 
within the Constitution. 

We place our judgment in this case on the ground 
that the Legislature has not authorized the wrong of 
which the plaintiff complains, and it is therefore un- 
necessary to determine whether the Legislature could 
have authorized it consistently with the principles of 
the Constitution for the security of private rights, 
without providing for compensation. The legislative 
authority, under which the defendant seeks to justify 
the maintenance of the nuisance in question is found 
in section 6, chapter 143 of the Laws of 1848, entitled 
“An act to amend an act entitled ‘An act relating to 
the New York and Harlem Railroad Company,’ passed 
May 7, 1840."". That section authorizes the defendant, 
the New York and New Haven Railroad Company, to 
enter upon and run its cars by the power or force of 
steam, animals or any mechanical power, over the 
road of the New York and Harlem Railroad Company, 
from the point of junction of the two roads in West. 
chester county, to and into the city of New York 
“upon such terms and to such point as has been or 
may hereafter be agreed upon by and between said 
.ccompanies.”’ The defendant is a Connecticut corpo- 
ration. Its road extends from New Haven, in that 


State, to a point on the Harlem railroad, in Westches- 
ter county in this State, 


It constructed the part of its 





road in this State, from the State line to its junction 
with the Harlem railroad at Williams Bridge, under 
the authority of the act of the Legislature, chapter 195 
of the Laws of 1846. When the act of 1848 was passed, 
the two companies had entered into an agreement for 
the use by the defendant, for its cars, of the tracks of 
the Harlem railroad from Williams Bridge to the city 
of New York, in which, among other things, the New 
York and Harlem Railroad Company agree to furnish 
the defendant corporation room for their engine-house 
at Thirty-third and Forty-second streets, not to ex- 
exceed one-half of the real estate of the former com- 
pany at that place, for which the defendant was to 
pay as provided in the agreement. It is claimed that 
the Legislature has authorized the erection and use of 
the defendant's siructure on Forty-sixth street. The 
only express authority conferred by the Legislature is 
found in the sixth section of the act of 1848, above re- 
ferred to. The authority conferred by that section, 
on the face of it, is simply an authority to the defend- 
ant to run their carson the Harlem railroad, to the 
city of New York, upon such terms as may be agreed 
upon between the two companies. The most obvious 
purpose of this section was to confer corporate capac- 
ity upon the defendant to do that which, without 
legislative authority, it could not do, viz., operate its 
road beyond the terminus fixed in the act of 1846, from 
Williams Bridge to the city of New York. But even 
this authority was not absolute. It could be exercised 
only in case, and upon the terms of an agreement be- 
tween the two companies, for the use by the defend- 
ant of the tracks of the Harlem railroad. Upon this 
slender authority is based the claim of the defendant 
that the Legislature has authorized the injury in ques- 
tion. The argument in brief is, the Legislature has 
authorized the defendant to run its trains into the 
city of New York, over the Harlem road; it cannot do 
this without an engine-house conveniently located; 
the power to acquire lands for and to construct an en- 
gine-house is therefore incidental to the power ex- 
pressly given; the company has exercised due care in 
itslocation, construction and maintenance; the an- 
noyances suffered by the plaintiff are a necessary con- 
sequence of its use, and therefore the principle ap- 
plies “that an act done under lawfulauthority, if done 
in a proper manner, can never subject the party toan 
action, whatever consequences may follow.’’ Weshall 
pass without examination the question whether the 
authority given to the defendant to purchase land for 
an engine-house is implied in the power conferred in 
the sixth section of the act of 1848, to enter into an 
agreement with the Harlem railroad for the use of the 
tracks of that road, and to run its cars thereon tothe 
city of New York. 

For the purpose of this case we shall assume that 
the general power conferred included the latter power 
asincident. It is no doubt a settled principle of the 
lawthat many things may be done by the owner of 
land, causing consequential damages to his neighbor, 
for which the law affords no remedy. The cases em- 
braced within this rule are those either where what 
was done was in the lawful and reasonable use by an 
owner of land of his own property, or where the dam- 
ages suffered, alihough by possibility attributable to 
the wrongful act of another, were too remote there- 
from to justify the court ‘in treating the one as the 
sequence of the other. The case before us belongs to 
neither of these categories. The defendant’s engine- 
house, as maintained, wasa palpable nuisance, caus- 
ing special injury to the plaintiff, for which, by the 
general rule of the common law, she bas a right of ac- 
tion. The defendant however does not rely for its 
justification upon the ordinary rule governing the 
rights of adjoining proprietors, but as we have said, 











THE ALBANY LAW JOURNAL. 


473 




















rests upon the claim that the Legislature has author- 
ized the acts of which the plaintiff complains, and has 
therefore made that lawful which otherwise might be 
unlawful, and has taken away any remedy which the 
plaintiff otherwise might have had. 

1t is undoubtedly true that there are cases in which 
the Legislature in the public interest may authorize 
and legalize the doing of acts resulting in consequen- 
tial injury to private property, without providing 
compensation, and as to which the legislative sanction 
may be pleaded in barof any claim for indemnity: 
Indeed, such is the transcendent power of Parliament 
that it is the settled doctrine of the English law that 
no court can treat that as a public or private wrong 
which Parliament has authorized, and consequently, 
as stated by Blackburn, J..in Hammersmith, etc., R. 
Co.v. Brand, 4 H. L. Cas. (Eng. & 1. App.) 171, “ the 
person who has sustained a loss by the doing of that 
act is without remedy, unlessin so faras the Legis- 
lature has thought it proper to provide for compensa- 
tion.”” 

The legislative power in this country is subject to re 
strictions, but nevertheless, private property is fre- 
quently subjected to injury from the execution of pub- 
lic powers conferred by statute. for which there is no 
redress. The case of consequential injuries resulting 
from street improvements authorized by the Legisia- 
ture is a familiar example. 

In Radcliffe v. Mayor, ete., supra, which is aleading 
case, the corporation of Brooklyn laid out, opened and 
graded a street, under an authority contained in the 
charter, and the court held that in the absence of neg- 
ligence the city was not liable for consequential dam- 
ages suffered by the plaintiff from the sliding down of 
his land, caused by the cuttingdown of the street, and 
thereby removing the lateral support. The court in 
its opinion declared that it had never been considered 
that consequential damages to private property, re- 
sulting from the opening and improving streets or 
highways, or other work of a public nature, could be 
recovered. The case has been frequently followed, 
and its authority completely established by repeated 
decisions in this State. It is an application of a prin- 
ciple well settled that private interests must yield to 
the public welfare, but the case carries to the utmost 
limit the right of the Legislature, for public reasons, 
to interfere with private property to the injury of the 
owner, without making compensation. 

The case of Bellinger v. N. Y. C. R. Co., 23.N. Y. 42, 
is another case frequently cited to support the claim 
that a use of property authorized by the Legislature 
cannot, in the absence of negligence, constitute an ac- 
tionable injury. It wasan action brought for the 
flooding of the plaintiff's land on the Mohawk flats, 
caused, as was charged, by the turning of the water of 
the West Canada creek out of its natural course by an 
embankment constructed for the use of the railroad 
over the lowlands west of the creek. The Utica and 
Schenectady Railroad Company—to whose rights and 
obligations the defendant succeeded—was created a 
corporation by chapter 294 of the Laws of 1855, with 
power to construct a railroad between Schenectady 
and Utica, ‘‘on the north side of the Mohawk river, 
as faras the village of Herkimer.” The charter au- 
thorized the directors to locate the line where it would 
be most advantageous for the road and file a certificate 
of location, and the charter declared that the line so 
located should be deemed the line on which the road 
should be built. The company located its line on the 
creek at the point im question. It constructed a 


bridge across the creek, five hundred feet long, and 
also left a water-way eighty-two feet wide in the em- 
bankment, for the passage of water in time of flood. 
The freshet which flooded the plaintiff's land occurred 





at the time of breaking up of the ice of the creek in 
the spring. It was shown that ice and water flowed 
and was forced upon the plaintiff's premises at the 
breaking up of the creek in 1799, and again in 1818,and 
on three occasions after the road was built, between 
1835 and 1866. There was some evidence tending to 
show that the flooding in question was occasioned by 
the embankment and the want of sufficient apertures 
for the passage of the water. The plaintiff recovered 
a verdict and the judgment was reversed by this court 
on the ground of the rejection of evidence offered by 
the defendant, bearing upon the point whether the 
embankment and bridge were carefully and skiilfully 
constructed. 

it was claimed by the counsel for the plaintiff that 
this was an immaterial issue. The court, in its opine 
ion, conceded that according to the general rule of 
law, if the structure of the defendant caused the in- 
jury, it would be liable irrespective of negligence, but 
held that as the company was authorized by statute to 
construct its road across the creek at the point where 
it was located, it was liable only for such consequen- 
ces as were attributable to a failure to exercise due 
care and skill in executing the statute authority 

The case of Bellingery. N. Y.C. R. Co. is perhaps 
the strongest case to be found;in our reports, of the 
application of the doctrine that a statutory authority 
justifies acts which{otherwise would give a right of ac- 
tion. But it will be noticed that it was acase where 
the line of the road was fixed by the charter. It was 
necessary, in constructing the road on that line, to 
cross the creek on a bridge, and the lowlands upon an 
embankment. The flooding of the plaintiff's premises 
was an unusual occurrence, and the evidence was very 
slight that 1t was caused by the structures of the de- 
fendant. Itwas under these circumstances that the 
court reached its conclusion that the damages suffered 
by the plaintiff were not recoverable in the absence of 
negligence on the part of the defendant in the con- 
struction of the road. 

But the statutory sancti. n which will justify an in- 
jury to pr’vate property must be express, or must be 
given by clear and unquestionable implication from 
the powers expressly conferred, so that it can fairly be 
said that the Legislature contemplated the doing of 
the very act which occasioned the injury. This is but 
an application of the reasonable rule that statutes in 
derogation of private rights, or which may result in 
imposing burdens upon private property, must be 
strictly construed. Forit cannot be presumed from 
a general grant of authority, that the Legislature in- 
tended to authorize acts to the injury of third per- 
sons, where no compensation is provided, except upon 
condition of obtaining their consent. This construc- 
tion of s‘atutory powers applies with peculiar force to 
grants of corporate powers to private corporations, 
which are set up as a justification for acts to the detri- 
ment of private property. 

In the case of Gardner v. Trustees of Village of New- 
burgh, 2 Johns. Ch. 162, the chancellor granted an in- 
junction to prevent the village of Newburgh from di- 
verting the water of a stream, under an act of the Leg- 
islature which authorized in general terms the taking 
of water for the use of the village, and which provided 
for compensation to the owner of land on which the 
spring orsource of supply was situated, but made no 
provision for compensation to the owner of land be- 
low, through which the stream passed. When this 
case arose, there was no provision in the Constitution 
of the State prohibiting the taking private property 
for public use without compensation. But the chan- 
cellor held that the making of compensation was an 
indispensable attendant of the exercise of the rublic 
right, and what is more material to our present pur- 
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pose, he declared that the Legislature could not have 
intended, by the general powers conferred, to violate 
or interfere with private rights. 

The same principle is stated with unusual force of 
language by Chief Justice Marshall in U. S. v. Fisher, 
2 Cranch, 390. He says: ‘‘ Where rights are infringed, 
where fundamental principles are overthrown, where 
the general system of the laws is departed from, the 
legislative intention must be expressed with irresisti- 
ble clearness to induce a court of justice to suppose a 
design to effect such objects.’’ 

What may be a sufficient statutory sanction for acts 
which injuriously affect general public rights or in- 
dividual property is illustrated by cases which hold 
that an authority to construct a railroad and use loco- 
motives thereon takes away any remedy by indict- 
ment or private action, for such consequences as neces- 
sarily result from the use of locomotjVes, suchas noise, 
vibration, etc., although no compengation is provided. 
Rex v. Pease, 4 Barn. & Adol. 80; Vaughan v. Taff 
Vale Co., 5 Hurlst. & Norm. 679; Hammersmith R. Co. 
v. Brand, supra. 

There are two recent English cases which apply 
with great distinctness the principle that a statutory 
sanction cannot be pleaded in Justification of acts 
which, by the general rules of law, constitute a nuis- 
ance to private property, unless they are expressly au- 
thorized by the a a under which the justification 
is made, or by the plainest or most necessary implica- 
tion from the powers expressly conferred. These are 
the cases of Hill vy. Managers of Metropolitan Asylum 
District, 4 Q. B. Div. 483; 8. C., on appeal, 6 App. Cas. 
193, and Truman v. London & Brighton Ry. Co., 25 Ch. 
Div. 423. 

The case of Hill v. Managers of Metropolitan Asylum 
District was an action for damages and foran injunc- 
tion to restrain the use of a small-pox hospital, estab- 
lished by the defendants under direction of the poor 
law board, under authority of the metropolitan poor 
act of 1867. The act of Parliament authorized the 
erection of asylums for sick, intirm and insane paupers 
in the Metropolitan asylum district in London, to be 
designated by the poor law board, and authorized 
the purchase, leasing or filling up of buildings for the 
purpose; and the act referred to small-pox patients as 
among the class of personsto be provided for. The 
managers, under the direction of the poor law board, 
erected a hospital for small-pox patients pear premises 
of the plaintiff. The jury found that the hospital was 
a nuisance, occasioning damage to the plaintiff. The 
court, on the hearing, granted an injunction, and the 
case was appealed to the House of Lords, where it re- 
ceived great consideration, and the judgment was af- 
firmed. The defendants justified under the act of 
Parliament. The judges pronouncing opinions con- 
ceded, that according to the settled doctrine of the 
English law, if Parliament had expressly authorized 
the construction of the hospital upon the very site 
where it was located, its use in the manner and for 
the purpose contemplated could not be restrained by 
injunction, except in so far as it was negligent, 
although such use should constitute a nuisance at com- 
mon law, and no compensation would be due in re- 
spect of injury to private rights unless provided for 
iu theact. But it was held that the statutory sanc- 
tion sufficient to justify the creation of a nuisance 
must be express; that the particular land or site for 
the hospital must have been defined in the act, or as 
held by one of the judges, it must appear that the act, 
while defining certain general limits, could not be 
complied with at all without creating a nuisance, and 
its performance was made imperative. In the House 
of Lords opinions were pronounced by Lord Chancel- 
lor Selborne, Lord Blackburn and Lord Watson, all 





concurring in substantially the same view. Lord 
Watson said: ‘If the order of the Legislature can be 
implemented without nuisance they cannot, in my 
opinion, plead the protection of the statute; and on 
the other hand, it is insufficient for their protection 
that what is contemplated by the statute cannot be 
done without nuisance, unless they are also able to 
show that the Legislature has directed it to be done. 
Where the terms of the statute are not imperative, 
but permissive, when it is left to the discretion of the 
persons empowered to determine whether the general 
powers committed to them shall be put into execution 
or not, Ithink the fair inference is that the Legisla- 
ture intended that discretion to be exercised in strict 
conformity with private rights, and did not intend to 
confer license to commit nuisance in any place which 
might be selected for that purpose.”’ 

The case of Truman v. London & Brighton Ry. Co. 
was also an action for damages and for an injunction 
to restrain a nuisance created by the maintenance, by 
the defendant, of cattle-yards at its station at East 
Cryden. The defendant was authorized by its char- 
ter to purchase lands in such places as it should deem 
eligible for the purpose of providing station yards for 
loading and unloading cattle, etc. It purchased lands 
for that purpose adjoining its East Cryden station, 
but nearthe dwelling of the plaintiff. The court 
found that the company acted bona fide in selecting 
the site, and conducted the business with all practic- 
able care, but also found that it created a nuisance to 
the plaintiff, and granted the injunction. The case 
arose after the decision in Hill v. Managers of Metro- 
politan Asylum District, and was decided upon the 
principles there laid down. It is manifest that these 
cases, if well decided, completely answer the defense 
in the present case. See also Queen v. Bradford Nav. 
Co., 6 Best & Smith, 631; Attorney-General v. Colney 
Hatch Lunatic Asylum, L. R., 4 Ch. App. 147; Hooker 
v. N. H. & N. R. Co., 14 Conn. 146; S.C., 15 id. 312. 

The authority conferred upon the defendant by the 
sixth section of the actof 1848, to run its trains over 
the Harlem railroad, was not, however broadly con- 
strued, alegislative sanction to commit a nuisance 
upon private property. The authority expressly given 
was not absolute, but conditional upon obtaining the 
consent of the Harlem railroad. It could not be 
known by the Legislature that the building of an en- 
gine-house would necessarily interfere with private 
rights. However necessary it may be for the defend- 
ant that its engine-house should be located where it 
is, this constitutes no justification for the injury suf- 
fered by the plaintiff, nor is it any answer tothe ac- 
tion, that it exercisesall practicable care in its manage- 
ment. It may have the right, which it claims, to ac- 
quire lands by purchase for the accommodation of its 
business, but it must secure such a location as will en- 
able it to conduct its operations without violating the 
just rights of others. Public policy indeed requires 
that in adjusting the mutual relations between rail- 
road companies and individuals, courts should not 
stand upon the assertion of extreme rights on either 
side, but in this case the facts leave no room for doubt 
that the plaintiff has suffered a substantial and unau- 
thorized injury. 

The case of Baltimore & Potomac R. Co. v. Fifth 
Baptist Church, 108 U. 8. 317, fully supports the con- 
clusion we have reached in the case, and the able opin- 
ion of Mr. Justice Field in that case vindicates the 
right of private property to protection against sub- 
stantial invasions under color of corporate franchises. 

The judgment should be reversed and a new trial 
ordered. 

All concur. 

Judgment reversed. 
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NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL— ORDER AFFIRMING JUDGMENT ON CERTIO- 
RARI — OFFICE AND OFFICER —** DETAILED FIREMAN”’ 
—REMOVAL.—(1) The order of the General Term in 
this case is appealable It affirms a judgment ren- 
dered at Special Term on certiorari, which was in the 
following words. ‘It is ordered and adjudged that 
the respondents have judgment on the return, and 
that their action in removing relator from said depart- 
ment of fire and buildings is in every respect affirmed, 
and that said writ of certiorari be quashed with $10 
costs.” An order which simply quashes a common- 
law certiorari has often been held not to be appealable 
to this court, because the issuing of the writ rests in 
the discretion of the court, and consequently it can in 
its discretion recall or quash the writ without passing 
upon the validity of the proceedings sought to be re- 
viewed. The case of People v. Stilwell, 19 N. Y. 531, 
fell within that principle. There was no hearing upon 
the return, and no adjudication upon the merits, but 
the decision was rendered on a motion to quash the 
writ, which motion was granted. In the opinion, it is 
true, the validity of the proceedings sought to be re- 
viewed was considered, and the court held that the 
writ had been improvidently issued. But the order 
simply quashed the writ and did not adjudicate upon 
the validity of the proceeding. The cases of People, 
ex rel. Davis, v. Hill, 53 N. Y. 547; People, ex rel. 
Waldman, v. Board of Police Com’rs, 82 id. 506; and 
People, ex rel. Hamman, v. Board of Tax Com’rs, 85 
id. 655, were of the same description. But in the case 
of People v. Board of Assessors, 39 id. 88, although the 
order concluded by directing that the writ be quashed, 
that conclusion was preceded, asin the present case, 
by an adjudication that the proceeding brought up by 
the writ was valid and free from error, and the judg- 
ment quashing the writ was not rendered in the exer- 
cise of the discretion of the court, and on the ground 
that the proceeding ought not to be reviewed by the 
writ, but on the ground that the allegations of error 
were not sustained. This decision was beld to present 
a question of law reviewable in this court. To the 
same effect was the case of People, ex rel. Allen, v. 
Knowles, 47 N. Y. 415, 420. (2) We must therefore 
consider the question of the validity of the proceeding 
of the board removing the relator. If he was legally 
appointed a member of the fire department, it is not 
disputed that his removul was illegal, inasmuch as the 
power of the commissioners to remove a member of 
the department can only be exercised on conviction 
of the member of some of the offenses specified in sec- 
tion 14 of title 13 of the charter of the city of Brooklyn 
(Laws of 1873, ch. 863), and in the case of the relator 
there was no such conviction. He was removed by a 
simple resolution without trial or notice, or even any 
charge having been made against him. The only 
ground upon which the board claim that their action 
should be sustained is that his appointment was in- 
valid for the reason that he was appointed as ‘‘a de- 
tailed fireman,”’ aid as no such office existed he was 
dismissed by the boc.d. That position was sustained 
by the General Term in their opinion, and they held 
that consequently the removal was regular and proper. 
We think that the case of Pennie vy. City of Brooklyn, 
decided by the City Court of Brooklyn, and affirmed 
in this court, determines the question adversely to 
the respondents. The appointment of Pennie was 
precisely the same as that of the present relator. Both 
were appointed by resolution, ‘* detailed” firemen, 
and both were removed by resolution, without other 
cause than the alleged invalidity of such an appoint- 
ment. Pennie sued out a writ of certiorari, and the 
opinion of the General Term of the Second Depart- 
ment, acopy of which is among the appeal papers in 





the case of Pennie v. City of Brooklyn, on file with 
the clerk of this court (vol. 62) states ‘the relator 

Henry Pennie, was removed by resolution because he 
was appointed a detailed fireman, a position not known 
to the law. This is quite frivolous; if he were a fire- 
man his office was known to the law,and detailed here 
means nothing more than selected.” The proceedings 
were thereupon reserved, and Pennie afterward 
brought an action in the City Court of Brooklyn, for 
his salary during the time of his exclusion. The same 
point was urged on the trial of that action, and a mo- 
tion for anonsuit was made on the ground as stated 
in the case on appeal, “that the position of detailed 
fireman is a position unknown to the law, and that the 
resolution of the commissioners removing the plaintiff 
is effectual.’’ The motion was denied, and exception 
taken, and a verdict for the plaintiff was directed, and 
on appeal to thiscourt the judgment entered on the 
verdict was affirmed. Pennie v. City of Brooklyn, 97 
N. Y. 654. The cases are identical, and we see no 
ground upon which the proceedings of the board can 
be sustained. People v. Com’rs of Fire Department. 
Opinion by Rapallo, J. 

CONSTITUTIONAL LAW—APPEALS FROM NEW YORK 
Crry Court—act 1866, cH. 408.—The act of 1866 (ch. 
408), in so far as it permits an appeal from the City 
Court direct to the Court of Appeals without requir- 
ing that they first be subjected to review by the Court 
of Common Pleas is unconstitutional. Oct. 26, 1886. 
Hutkoff v. Demorest. Opinion by Rapallo, J. 


CosTs—ALLOWANCES IN DIVORCE CASES.—In an ac- 
tion for an absolute divorcee, the referee appointed to 
try the issues reported in favor of the husband and 
against the wife, and amotion was made by the wife 
before judgment in the action for an allowance for 
counsel fees and expenses incurred and to be incurred 
in the action, and an allowance of $3,500 was made for 
that purpose. Held, that the order was unauthorized, 
since such allowance could not be said to be necessary 
to enable the wife to defend an action which she had 
defended without the aid of such allowance. The au- 
thority to make such an allowance during the pend- 
ency of the action rests entirely upon the statute 
(Code, § 1769), which provides that the court may, 
during the pendency of an action, * from time to time 
make and modify an order or orders requiring the 
husband to pay any sum or sums of money necessary 
to enable the wife to carry on or defend the action.” 
The purpose of the statute is to furnish the wife means 
to carry on her action, or to defend the same during 
the pendency thereof. The allowance looks to the fu- 
ture. There can be no necessity for an allowance to 
make a defense which has already been made or solely 
to pay expenses already incurred. There is ample 
power inthe court to make allowance, from time to 
time, toenable a wife to carry on her defénse, and 
when she needs money for that purpose she must ap- 
ply for it. But if she has succeeded in making 
her defense from her own means, or upon 
her own credit, she cannot, before judgment, while 
the action is pending, have an order compelling her 
husband to pay such expenses; and there is no statu- 
tory authority in the court to make such an order,and 
thus to compel him to pay her debts. We confine our 
decision to the precise facts of this case as they appear 
iu therecord. We have no doubt that an allowance to 
a wife during the pendency of the action for some 
past expense might be authorized if it were shown 
that its payment was necessary to enable her to fur- 
ther carry on the action, or her defense thereto. Oct. 
29, 1886. Beadleston v. Beadleston. Opinion by 
Earl, J. 

CRIMINAL LAW—EVIDENCE—CALLING ATTENTION TO 
PARTICULAR FACTS— SPECIFIC ACTS OF VIOLENCE.—(1 
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On acriminal trial the court may in its discretion allow 
the district attorney to call the attention of witnesses 
forthe prosecution to particular facts after they,with- 
out interruption, have gone through the story of the 
incidents relating toa homicide. (2) On a trial for mur- 
der the defense offered to show that deceased treated 
hisjdomestic animals with cruelty. Held, that the evi- 
dence was properly excluded. Although after evi- 
dence has been given tending to show that a homicide 
was committed in self-defense, proof of the general 
reputation of the deceased for quarrelsomeness 
and violence may be given, the evidence must 
be confined to proof of general reputation, and evi- 
dence of specific acts of violence toward third persons 
is inadmissible. People v. Lamb, 2 Keyes, 371; Eggler 
v. People, 56 N. Y. 643; Thomas v. People, 67 id. 218. 
On a trial for murder, evidence that deceased robbed 
his father as he lay in his coffin of his grave clothes, 
and wore them at his funeral, is properly excluded as 
irrelevant and immaterial. Oct. 26, 1886. People v. 
Druse. Opinion by Andrews, J. 


OLEOMARGARINE—CHARGE TO JURY.—Upon 
the trial of an indictment charging the defendant with 
having violated section 7 of chapter 183, Laws of 1885, 
the court submitted to the jury the bare question 
whether the defendant had sold an article known as 
vleomargarine, an article not made from pure unadul- 
terated milk or cream, and charged that if he had he 
was guilty under the law. Held, error; that the de- 
fendant could only be convicted of selling an article 
mauufactured in imitation or semblance of butter, 
and that it was error to ignore that fact inthe in- 
structions to the juay. Oct. 29, 1886. People v. Arens- 
berg. Opinion by Finch, J. 


EXECUTOR—AS WITNESS—CoDE, § 829.—One H. was 
executor under the will of John Wilson, deceased, and 
also alegatee therein. He preseuted the will for pro- 
bate and offered himself as a witness to prove personal 
conversations and transactions had by him with the 
testator at the time of its preparation in relation to 
its contents and execution. It was objected that he 
was incompetent under section 829 of the Code of 
Civil Procedure to testify to such transactions and 
couversations both as a party to the proceeding and 
also by reason of his interest in the event. The pro- 
ponent therefore put in evidence a release to the ad- 
ministrator of his interest as legatee under the will. 
The objection was thereupon overruled by the surro- 
gate, and this is now alleged as error. We think the 
questions presented have been settled by authority 
against the contention of the appellant. The interest 
which the witness might have taken as legatee under 
the will was effectually discharged by the release. It 
was aninstrument under seal importing a considera- 
tion, and its effect was to swell the residuum of the es- 
tate and increase the amount tobe distributed under 
the provisions of the will. The residuary legatee took 
nothing thereby in the right of the legatee, and did in 
no sense succeed to the sum derived from, through or 
under any right of the legatee. Neither was the wit- 
ness incompetent by reason of being a party to the 
proceeding, or as being interested by way of commis- 
sions as executor. It was held in the case of Children’s 
Aid Society v. Loveridge, 70 N. Y. 387, that an execu- 
tor was not such a party to the proceedings to prove a 
will as would preclude him from testifying to per- 
sonal transactions with the deceased testator within 
the spirit and meaning of section 399 of the Code of 
Procedure. Neither did his right to compensation as 
executor render him incompetent by reason of inter- 
est to testify to such transactions. This ruling was 
approved and followed in Rugg, 83 N. Y. 592. The 
same question was decided in a similar manner in 
Reeve v. Crosby, 3 Redf. 74. In McDonough v. Lough- 





lin, 20 Barb. 238, the proposed witness was an execu- 
tor and trustee under the will as well asa subscribing 
witness. The question was whether the execution of 
the will could be proved by him without working a 
forfeiture of his appointment as executor and the de- 
vise to him as trustee under 2 Rev. Stat. 65, § 50, 
avoiding any beneficial devise, legacy, interest or ap- 
pointment to subscribing witnesses. It was held that 
it could, inasmuch as the devise to him was in trust, 
he taking no beneficial interest therein, and his ap- 
pointment as executor was fiduciary and not for his 
own benefit. It was said that the commissions were 
given by statute as compensation for services, and did 
not accrue to the executor as a gratuity by force of the 
will. The claim and appointment were not beneficial 
within the meaning of the statute. It is said in the 
same case that the doctrine of the English courts is 
to the same effect, citing 1 Mod. 107; Lowe v. Jolliffe, 
1 W. Blackst. 365; Holt v. Tyrrell, 1 Barnard (K. B.), 
12; Bettison v. Bromley, 12 East, 250. We find no 
cases in this State conflicting with the principles laid 
down in those referred to. In Lane v. Lane, 95 N.Y. 494, 
the proposed witness was not only an executrix but 
also a legatee, and it was properly held she not having 
released her claim as legatee, that she was an inter- 
ested party. Oct. 26, 1886. Matter of Will of Wilson. 
Opinion by Ruger, C. J. 

EXECUTOR AND ADMINISTRATOR—LIABILITY FOR 
ACTS OF CO-EXECUTOR.—Where the funds of an estate 
were originally in the hands of one of the executors, 
or paid to him in the due course of administration, 
and there is nothing to excite suspicion as to the in- 
tegrity or responsibility of such trustee, or to create a 
belief that the funds have been improperly used or in- 
vested, his co-executor or co-trustee is not chargeable 
with his wrongful use of the fund. Where however 
au executor knowingly assents to the misapplication 
of the trust funds by his co-executor, or negligently 
suffers him to receive and waste the estate when he 
has the means of preventing it by proper care, he be- 
comes liable for a resulting loss. Croft v. Williams, 
88 N. Y. 384; McCabe v. Fowler, 84 id. 314. The gen- 
eral rule as to the liability of one executor or trustee 
for the acts of his co-executor or trustee is laid down 
in Williams Executors (6th Am. ed. 1820), 9, as fol- 
lows: ‘* A devastavit by one of two executors shall not 
charge his companion, provided he has not intention- 
ally or otherwise contributed to it, for the testator, 
having misplaced his confidence in one, shall not op- 
erate to the prejudice of the other.’ For the devas- 
tavit of an executor or trustee, his co-executor or co- 
trustee is not liable unless it appears that he had 
knowledge of or assented to the acts done, or had no- 
tice which should have excited his suspicion and put 
him oninquiry. This rule is fully sustained by the 
authorities. Sutherland vy. Brush, 7 Johns. Ch. 17; 
Sherman v. Parish, 53 N. Y. 483; Adair v. Brimmer, 
74 id. 539; Peter v. Beverly, 10 Pet. 552; Ormiston v. 
Olcott, 84 N. Y. 339; McCabe v. Fowler, 13 id. 314; 
McKim v. Aulback, 130 Mass. 481; Croft v. Williams, 
88 N. Y. 384. Oct. 12, 1886. Wilmerding v. McKesson. 
Opinion by Miller, J. 


PRACTICE — MAKING CASE — FILING EXCEPTIONS— 
Cope, § 998—RULE 32 Sup. Cr.—This was an equitable 
action to remove the cloud of a mortgage from certain 
property of the plaintiff situated in Brooklyn. The 
action was tried at a Special Term of the Supreme 
Court, and judgment was ordered in favor of the de- 
fendant, which was entered on the 28th day of April, 
1886. On the same day copies of the judgment, and 
the order dismissing the complaint, and notice of the 
entry of each, were served upon the plaintiff's attor- 
ney. On the 28th day of May the plaintiff served upon 
defendant’s attorney a notice of appeal from the judg- 
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ment thus entered to the General Term. The defend- 
antsattorney noticed the appeal for argument, and 
also gave notice ofa motion that he would move for 
an order dismissing the appeal, and that the cause be 
atricken from the calendar, and his judgment be af- 
firmed, with costs, on the ground that no case had 
been made and served. The motion was opposed 
upon affidavits of plaintiff's attorney, that the decis- 
ion, consisting of findings of fact and conclusions of 
law made by the judge presiding at the Special Term, 
had been filed with the clerk, but that acopy thereof 
had never been served upon him, and that thus plain- 
tiff's time to serve a case had not expired. The Gen- 
eral Term granted the motion dismissing the appeal 
with costs of motion, and ordered that the judgment 
be offirmed, with costs of appeal, unless within twenty 
days thereafter the appellant should apply to the Spec- 
ial Term for leave to make and serve a case on appeal, 
and that if such application should be granted, the 
appeal should not be dismissed, but the cause should 
go over the term and be argued at the next General 
Term. Weare of opinion that the learned General 
Term misapprehended the practice. The notice of 
the entry of judgment which the defendant's attorney 
served upon the plaintiff's attorney limited the right 
to appeal to thirty days, under section 1551 of the 
Code, which provides that an appeal to the General 
Term “must be taken within thirty days after service 
upon the attorney forthe appellant of acopy of the 
judgment or order appealed from, anda written no- 
tice of the entry thereof,” and it had no other effect; 
and within the time limited the appeal was brought. 
The plaintiff was not obliged to prepare a case to be 
settled, as required by section 997 of the Code, but he 
could file exceptions under section 994 of the Code to 
the findings of the trial judge upon questions of law, 
and could have his appeal heard ‘upon those exceptions 
without any case, as provided by section 998 of the 
Code. At the time plaintiff's appeal was dismissed at 
the General Term, the time for filing exceptions to 
the findings of law had not expired. According to 
section 994, those exceptions could be taken and filed 
any time before the expiration of ten days after ser- 
vice upon plaintiff's attorney of a copy of the decision 
of the court, and a written notice of the entry of judg- 
ment thereupon. A copy of the decision has never 
been served upon plaintiff’s attorney, and hence his 
time for filing exceptions to the filings of the judge 
has not been limited, and has not expired. The court 
at General Term therefore had no right to dismiss his 
appeal, conditionally or otherwise. The defendant 
must serve upon the plaintiff's attorney a copy of the 
decision of the court, and then, unless plaintiff's at- 
tornev files and serves his exceptions within the time 
limited by law, his appeal may be dismissed. Nor has 
the plaintiff's time to make a case been limited as re- 
quired by rule 32 of the Supreme Court. That rule pro- 
vides that if the trial is before the court or a referee 
acase may be made and a copy thereof served upon 
the opposite party, ‘‘ within ten days after the service 
of acopy of the decision or report, and written notice 
of the entry of judgment thereon.’’ It would there- 
fore appear that at the time plaintiff's appeal was dis- 
missed he was not in default for not filing his excep- 
tions or making a case. Oct. 26, 1886. Schwartz v. 
Weber. Opinion by Earl, J. 
ilematidcaaals 
UNITED STATES SUPREME COURT AB- 
STRACT. 


EVIDENCE—LIFE AND ANNUITY TABLES IN ACTIONS 
FOR PERSONAL INJURY — MEASURE OF DAMAGES.—In 
an action for personal injuries, while standard life and 





annuity tables, showing, at any age, the probable du- 
ration of life and present value of a life annuity, are 
competent evidence, the rules derived therefrom are 
not the absolute guides of the judgment and conscience 
of the jury; and an instruction directing the jury 
to ascertain the loss of income by the use of such 
rules, the charge nowhere suggesting that the jury are 
at liberty to ascertain such loss according to theirown 
judgment, is erroneous. In Phillips v. London & 8. 
W. Ry. above cited, the judges strongly approved the 
usual practice of instructing the jury in general terms 
to award a fair and reasonable compensation, taking 
into consideration what the plaintiff's income would 
probably have been, how long it would have lasted, 
and all the contingencies to which it was liable; and 
as strongly deprecated undertaking to bind them by 
precise mathematical rules in deciding a question in- 
volving so many contingencies incapable of exact es- 
timate or proof. See especially the opinions of Lord 
Justice Brett and Lord Justice Cotton as reported in 
49 Law J. (Q. B.) 237, 258, and less fully in 5 C. P. Div. 
291, 293. The natural, if not the necessary, effect of 
the peremptory instructions at the beginning and end 
of dealing with this matter would be to lead the jury 
to understand that they must accept the tables as af- 
forcing the rule for the principal elements of their 
computation, and to create an impression on their 
minds, which would not be removed by the inciden- 
tal observation of the judge, when speaking of the 
possibility of the plaintiff's getting well. ‘This is 
only one mode of arriving at it;”’ especially, as it was 
nowhere, throughout the charge, suggested to the jury 
that they would be at liberty, if they found difficulty 
in following the mathematical rules prescribed to 
them, to estimate the loss of income according to their 
own judgment. Lifeand annuity tables are framed 
upon the basis of the average duration of the lives of 
a great number of persons. But what the jury in this 
case had to consider was the probable duration of this 
plaintiff's life, and of the injury to his capacity to earn 
his livelihood. Upon the evidence before them, it was 
acontroverted question whether that injury would be 
temporary or permanent. The instruction excepted 
to, either taken by itself or in connection with 
the whole charge, tended to mislead the jury, by 
obliging them to ascertain the average injury to the 
plaintiff's capacity by the year, whether the extent of 
that injury would be constant or varying, and by giv- 
ing themto understand that the tables were not 
merely competent evidence of the average duration of 
human life, and of the present value of life annuities, 
but furnished absolute rules which the law required 
them to apply in estimating the probable duration of 
the plaintiff's life, and the extent of the injury which 
he had suffered. Oct. 25, 1886. Vicksburg & M. R. Co. 
v. Putnam. Opinion by Gray, J. 


JURISPICTION—DistRict Court UNITED STATES— 
LIMITATION OF LIABILITY OF SHIP-OWNERS— PROHIB- 
ITION.—(1) The District Court of the United States 
cannot take jurisdiction in admiralty of a petition for 
limitation of liability under the Revised Statutes of 
the United States, where it would not have had cog- 
nizance in admiralty, originally of the cause of action 
involved. Nothing is clearer than that, by the ex- 
press adjudication of this court, the District Court, as 
a court of admiralty, would have no jurisdiction of a 
suit, either in remor in personam, by any one of the 
sufferers by the fire, to recover damages from the ves- 
selor her owner. The Plymouth, 3 Wall. 20. As there 
is no foundation in the general admiralty jurisdiction 
of the District Court for its assumption of jurisdiction 
in this case, and uone in the special provisions of the 
statute for the limitation of liability, it is sought to 
uphold the jurisdiction under the rules in admiralty 
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promulgated by this court in reference to the limita- 
tion of liability. The provisions of the Revised Stat- 
utes on the subject of the limitation of liability were 
taken from the act of March 3, 1851. 9 St. 635. There 
is nothing in that act, nor in the corresponding enact- 


ments in the Revised Statutes, in regard to the pro- | 


mulgation of any rules by this court for procedure in 
the matter. The rules it has made (Rules 54-57) are 
rules in admiralty, promulgated May 6, 1872. 13 Wall. 
xiii. They were announced as ‘‘ supplementary rules 
of practice in admiralty under the act of March 3, 1851, 
entitled ‘An act to limit the liability of ship-owners, 
and for other purposes.’"’ They are authoritatively 


embodied in, and numbered as part of the “rules of | 


practice for the courts of the United States in admi- 
ralty and maritime jurisdiction,on the instance side of 
the court, in pursuance of the act of the twenty-third 
of August, 1842, chapter 188.'" The authority given to 
this court by the act of 1842 was in section 6 (5 St. 518). 
in view of the decision made by this court at Decem- 
ber Term, 1865, in the case of The Plymouth, it is not 
to be presumed that the six of the judges upon the 
bench when it was made who were also upon the bench 
when the Rules of May 6. 1872, were promulgated, tn- 
tended that those rules should contain any thing in 
conflict with the decision in the case of The Ply- 
mouth: nor are those rules capable of any such con- 
struction. There is nothing in any of these rules 
which purports to enlarge the jurisdiction of the Dis- 
trict Courts of the United States as to subject-mate- 
ter. On the contrary, they exclude any such construc- 
tion, and leave that jurisdiction in admiralty within 
the bounds set for it by the Constitution and statutes, 
and the judicial decisions under them. There is noth- 
ing in these rules which sanctions the taking of juris- 
diction by a District Court on a petition under the 
rules, where that court could not have had original 
cognizance in admiralty of asuit in rem or in per- 
sonam torecover for the loss or damage involved. 


Nor dowe find any thing in any of the decisions of | 


this court on the subject of the jimitation of liability 
which supports the view that a District Court can 
take jurisdiction in admiralty of a petition for a limi- 


tation of liability where it would not have had cogniz- | 
ance in admiralty originally of the cause of action in- | 


volved. In Norwich Co v. Wright, 15 Wall. 104, the 
case which furnished the occasion forthe making of 
the rules, and which came before this court again in 
The City of Norwich. 118 U.S. 468; 5. C., 6 Sup. Ct. 
Rep. 1150, the damage was occasioned by a collision on 
navigable water between two vessels, and a fire result- 
ing from it on board of one of them. In all the other 
cases in which this court has upheld proceedings for 
limitation in a District Court. there was original ad- 
miralty jurisdiction of the cause of action In The 
Benefactor, 103 U. 8. 239, the cause of damage was a 
collision on the high seas, and the petition for limita- 
tion was filed in the same District Court in which the 
offending vessel was libeled. In The Scotland. 105 U 

S.25:S C., 118 U.S., 507. and GSup. Ct. Rep. i174, 
there was a like cause of action, and the limitation 
was claimed by an answer to a libel in personam ina 
District Court. In Ex parte Slayton, 105 U. S. 451. the 
petition for limitation was filed in a District Court. 
by the owner of a vessel which had foundered, to limit 
his liability for the loss of goods carried, and for dam- 
age to another vessel by a prior collision, he not hav- 
ing been first sued. He transferred toa trustee ap- 
pointed by the court his interest in the vessel. and in 
the freight pending. See The Alpena,10 Biss. 436. This 
court, being applied to for a writ of prohibition, re- 
fused to grant it. It held that the owner ofa vessel 
may, before he is sued, institute appropriate proceed- 
ings in acourt of competent jurisdiction to obtain a 
limitation of liability ; that the words ** any court,”’ in 








section 4284, mean ‘‘any court of competent jurisdic- 
tion;’' and that as the transfer had been made, and 
the freight money paid over to the trustee, the Dis- 
trict Court had jurisdiction to apportion the fund. 
Bat it is to be noted that the causes of action were fn 
fact of admiralty jurisdiction. In Providence & N. Y. 
S. S. Co. v. Hill Manuf’g Co., 109 U. S. 578: S.C., 3 
Sup. Ct. Rep. 379, 617, the cause of action was a loss, 
by the burning ofa vessel, of goods carried by her, 
and the petition for limitation was filed in the District 
Court of the district where the fire occurred. and 
where the remnants of the vessel remained, and the 
contract of affre:ghtment was of admiralty cognizance. 
In The Great Western. 118 U. S. 520, the cause of dam- 
age was a collision on the high seas, and the claim of 
limitation was made in the answer in a suit in person- 
am in a District Court in admiralty to recover for the 
damage. (2) It is contended that the mistake of the 
District Court must be corrected by appeal, and that 
the case is not one for a writ of prohibition. Where 
the case is within admiralty cognizance, the District 
Court may decide whether the party is entitled to the 
benefit of the statute, and a writ of prohibition will 
not lie. But where, as here, the tort is not a maritime 
tort, there can be no jurisdiction in the admiraity to 
determine the issue of liability, or that of limitation 
of liability. This court refused a writ of prohibition 
where a suit in rem was brought against a vessel, in 
admiralty, in a District Court, to enforce an alleged 
lien for wharfage, on the ground that a contract for 
the use of a wharf by a vessel was a maritime contract, 
and cognizable in the admiralty, and that as a lien 
arose in certain cases. the admiralty court was com- 
petent to decide in the given case whether there was a 
lien. Lx parte Easton, 95 U. 8.68. So alsoa writ of 
prohibition was refused where a suit in admiralty was 
brought in a District Court to recover damages for the 
loss of life by a collision between two vessels, on the 
ground that damages from collision were within ad- 
miralty jurisdiction, and the admiralty court could 
therefore lawfully decide whether such damages em- 
braced damages for the loss of life. Ex parte Gordon, 
104 U.S. 515. But in the present case the District 
Court is called upon by the petition of the owner of 
the vessel, to first determine the question of any lia- 
bility when it has no jurisdiction of the cause of ac- 
tion, and then todetermine whether the statute cov- 
ers the case. The case is clearly one for a writ of pro- 
hibition. asthe want of jurisdiction appears on the 
face of the proceedings. U. S.v. Peters, 3 Dall. 121. 
Nov. 1.1886. £x parte Phenix Jns. Co. of Brooklyn, N. 
Y. Opinion by Bradley, J. 


REMOVAL OF CAUSE—CONSPTRATORS TO DEFRAUD— 
COLLUSION — ESTOPPEL — STIPULATION.— (1) The bill 
charged the defendants as co-conspirators in a schenie 
to raise a cloud on the title of the complainants, and to 
defraud them of their property. According to the al- 
legations of the bill, the deed to Giles was a link in 
the chain of fraudulent acts charged. We have re- 
peatedly held that a suit brought against several de- 
fendants, some of whom are citizens of the same State 
with the plaintiff,charging them all as joint contractors 
or joint trespassers,cannot be removed into the Cnited 
States court by those who are citizens of another State. 
although they allege in their petition for removai that 
they are not jointly interested or liable with the other 
defendants, and that their controversy with the plain- 
tiff is 1 separate one. We think that the present case 
is one of that kind. The bill, as we have said, charges 
the defendants jointly. Giles could not, by merely 
making contrary averments in his petition for re- 
moval, and setting up a case inconsistent with the al- 
legations of the bill, segregate himself from the other 
defendants, and thus entitle himself to remove the 
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case into the Cnited States court. This matter has 
been fully considered in the following cases. Louis- 
ville& N. R Co. v. Ide, 114 U. S. 52; Farmington v. 
Pillsbury, id. 138; Pirie v. Tvedt, 115 id. 41; Crumpv. 
Thurber, id. 56; Starin v. New York, id. 248; Sloane 
v. Anderson, 117 id. 278; Ins. Co. v. Huntington, 
id. 280; Core v Vinal, id. 347; Mining Co. v. 
Canal Co., 118 id. 264. (2) But we are alsv satis- 
fied that the other ground is well taken, that the deed 
to Giles was collusively made for the mere purpose of 
giving jurisdiction to the courts of the United States, 
and that for this reason the case should have been re- 
manded to the State court. Of course where the in- 
terest of the nominal party is real, the fact that others 
are interested who are not necessary parties, and are 
not made parties, will not affect the jurisdiction of the 
Circuit Court; but when it is simulated and collusive, 
and created for the very purpose of giving jurisdiction, 
the court should not hesitate to apply the wholesome 
provisions of the law. Farmington v. Pittsburg, 
li4 U. S. 158. (3) It is contended by the ap- 
pellees however that the decision of the judge in the 
case at law of Giles v. Owens, upon the plea in abate- 
ment in that case, in which the issue was whether the 
deed to Giles was collusively made for the purpose of 
bringing suit in the United States Court, concludes 
the appellants on that point. A stipulation was en- 
tered into between the parties in this case that the 
issue on said plea in abatement should be tried and that 
the decision thereon should be taken and entered of re- 
cord as the decision upon the pleas filed in four other 
actions at law against other parties, and also of the is- 
sues in this suit as far as they are the same. All that 
this stipulation amounts to, so far as it affects this 
case, is tbat the trial and decision in the law case 
sbould be regarded as the decision inthis. It is the 
same as if an issue had been directed by the Circuit 
Court, and a verdict had been rendered. The decision 
of the judge was adverse to the appellants and in favor 
of Giles; and so far as this case is concerned, that de- 
cision, by virtue of the stipulation, is to be considered 
as the decision of the Circuit Court, and nothing more. 
But all the evidence taken on that trial is incorporated 
into this case, and is now before us. If we are satis- 
fied that the whole evidence in the case, taken 
together. including that before the judge, does not 
support the decision, we are not bound by it. Nov. 1, 
1886. Little v. Giles. Opinion by Bradley, J. 


—EE 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ASSIGNMENT FOR BENEFIT OF CREDITORS—CHATTEL 
MORTGAGE — ASSIGNING BOOK-ACCOUNTS — PREFER- 
ENCES AND ASSIGNMENT NOT ONE TRANSACTION.—(1) 
Executing chattel mortgages, and making an assign- 
ment of book-accounts by an insolvent firm, with the 
bona fide intention of securing particular creditors, 
does not operate as a general assignment for the bene- 
fit of creditors, but is a valid transaction for the pur- 
poses intended. (2) The execution of a general as- 
signment for the benefit of creditors within an hour 
after executing instruments to secure particular cred- 
itors cannot be considered a part of the same 
transaction so as to make the whole operate as 
a general assignment, where it is shown that the 
general assignment was made because of the fear 
that the recording of the instruments first executed 
would cause the unsecured creditors to institute at- 
tachment suits. (3) An assignment of the book-ac- 
counts of a firm to a creditor at the suggestion of a 
third party having no authority from the creditor to 
act for him, and the delivery to such third party of the 





assignment, and the books assigned, does not operate 
as an executed assignment, and will be defeated by a 
general assignment executed before the particular as- 
signment comes intothe hands of the creditor for 
whose benefit it was made. Iowa Sup. Ct., Oct. 20, 
1886. Gage v. Parry. Opinion by Reed, J. 


ATTORNEY—LIABILITY TO THIRD—OBEYING IN- 
STRUCTIONS.— An attorney who simply obeys instruc- 
tions of his client, and in obedience thereto communi- 
cates directions for the seizure of property, is not lia- 
ble therefor. He need have neither belief nor suspi- 
cion that the defendant owns the property, nor need 
he seek information that would warrant a belief. He 
is simply a medium for the communication of his 
client’s directions, and is required by his duty to make 
no inquiry in such a case as to the ownership of the 
property. The client assumes the responsibility of de- 
termining such question. The party injured by the 
levy suffers nothing from the individual act of the at- 
torney. His act was done in the capacity of an agent, 
and amounted to nothing more than the communica- 
tion of the client’s direction to the officer serving the 
process. We answer the fourth question negatively. 
In support of these views, see the following cases: 
Lyon v. Tevis, 8 Iowa, 79; Paton v. Lancaster, 38 id. 
494; Hardy v. Keeler, 56 Ill. 152; Cook v. Hopper, 23 
Mich. 511; Burnap vy. Marsh, 13 Ill. 535; Schalk v. 
Kingsley, 42 N. J. L. 32; Hunter v. Burtis, 10 Wend. 
858: Ford v. Williams, 13 N. Y. 577; S. C.,24 id. 359. 
Iowa Sup. Ct., Oct. 29, 1886. Dawson v. Buford. 
Opinion by Beck, J. 


CONSTITUTIONAL LAW — EX POST FACTO LAWS— 
CHANGE OF PROCEDURE.—Where the law in force at 
the time of the commission of the alleged offense pro- 
vided that juries should be the judges of the Jaw, but 
which law was repealed before the trial, held, that it 
was competent for the Legislature to make such 
change, and no error for the triai court to refuse to in- 
struct the jury inthe language of the prior law. The 
procedure only has been changed. The degree of pun- 
ishment, the character of the offense, and the rules of 
evidence, remain as under the former Jaw. It may be 
observed that the only change ia the law is to provide 
another tribunal to pass upon the law of the case. 
Prior to the change, if the wordsin the former Code 
are to be taken at their full meaning and import, the 
jury were the judges as to the law of the case on trial. 
After the change the court sitsin that capacity, and 
is the judge of the law. No vested right of plaintiff 
in error isaffected. A newtribunal may be erected, 
or a new jurisdiction given to try him, and no right is 
abridged. Com. v. Phillips, 11 Pick. 28. In People v. 
Mortimer, 46 Cal. 114, it is said: ‘‘ It is clear therefore 
that no constitutional difficulty would be encountered 
in requiring past offenses to be tried under new forms 
of procedure; and it is equally clear that if such of- 
feuses are to be tried only under the old forms, and 
later offenses under the new, it would or might ‘ create 
endless confusion in legal proceedings.’*’ Cooley, in 
Constitutional Limitations (4th ed.), at page 331, says: 
‘But sofar as mere modes of procedure are con- 
cerned, a party has no more right in a criminal than 
in acivil action, to insist that his case shall be disposed 
of under the law in force when the actto be investi- 
gated is charged to have taken place. Remedies must 
always be under the control of the Legislature, and it 
would create endless confusion in legal proceedings if 
every case was to be conducted only- in accordance 
with the rules of practice, and heard only by the 
courts in existence when its facts arose. The Legisla- 
ture may abolish courts and create new ones, and it 
may prescribe altogether different modes of procedure 
in its discretion, though it cannot lawfully, we think, 
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in so doing, dispense with any of those substantial 
protections with which the existing law surrounds the 
person accused of crime.’’ In 1 Bish. Crim. Proc., §115, 
itissaid: ‘It is a doctrine, extending through every 
department of the law, that rights, when vested in in- 
dividuals, are unchangeable, while the remedies by 
which those rights are enforced may be varied from 
time to time at the pleasure of the Legislature. Now 
within this principle, the absolute rights of prisoners, 
especially the constitutional ones, in respect to their 
defense, cannot be taken away. But they can be modi- 
fied as to time, place and manner of their enforce- 
ment. Only the substance of them must be pre- 
served. We therefore conclude that the law is not ex 
post facto and within the inhibition of the Constitu- 
tion of the United States, or of this State, and that 
plaintiff in error has been deprived of no substantial 
right by the refusal of the trial court to instruct as re- 
quested. Neb. Sup. Ct., Oct. 27, 1886. Marion v. 
State. Opinion by Reese, J. 


CONTRACT — COMPROMISE — AGREEMENT BETWEEN 
HUSBAND AND WIFE AS TO PROPERTY JOINTLY AC- 
QUIRED—CLAIM OF NEXT-OF-KIN.— Where husband and 
wife,natives ofGermany,by their equal labor and thrift, 
accumulate property in real estate, and the husband 
deeds it to the wife, and on her death, never having 
had children, her lands to go to her next-of-kin, who 
lives in Germany, and who upon demanding the lands 
of the husband, are met by his statement that there 
was an agreement between him and his wife that the 
property should go to the survivor of them, to be by 
said survivor devised equally among the relatives of 
each, and the parties finally settled by deeding a 
moiety to each other, this settlement, in the absence, 
of any overreaching by the husband, will be upheld. 
It is manifest that the appellants knew their rights, 
and had prepared to enforce them when the compro- 
mise was effected. The appellee was claiming that 
the wife held this property in trust, to pass to him as 
the survivor, and whether this fact existed, or could 
have been established, it is not necessary to inquire. 
It is sufficient that this was the character of his claim 
to property—the results of the labor of a life-time on 
his part—that he may have inadvertently conveyed to 
his wife without securing to himself any interest, in 
the event he survived her. The execution of the deed 
under the circumstances must strike the mind of 
the chancellor as remarkable, in the absence of some 
understanding between the husband and the wife as 
to the nature of the husband's title, in the event the 
latter should survive her. If he made this deed with- 
out some such agreement, the presumption is much 
stronger that he did it in ignorance of his rights than 
that these appellants, from the facts before us, entered 
into this compromise with the nature of their interest 
concealed from them by the appellee. There was cer- 
tainly a high moral obligation on these appellants to 
make some provision for the appellee. The result of 
the thrift, labor and economy on the part of the appel- 
lee, that enabled him to accumulate this estate, had 
all gone into the pockets of the appellants without any 
valuable consideration whatever, and there the 
conveyance of the one-half of his property to 
him was but an act of justice, and we might add duty, 
on the part of the appellants, excluding from the con- 
troversy any consideration of the impending litiga- 
tion between the parties. Here however was a fair 
and just compromise of the right of property asserted 
by the one party and denied by the other, with no 
certainty as to what would have been the final result of 
a law-suit; and a court of equity, being always ready 
to aid in enforcing family settlements based upon a 
just and fair compromise, will not hesitate to further 
consummate, by its judgment, this just settlement be- 





tween the parties to this controversy. Ky. Ct. App. 
Oct. 30, 1886. Seive v. Steinreide. Opinion by Pryor, 
Cc. J. 


—_——__»__— 


COURT OF APPEALS DECISIONS. 


Ye following decisions were handed down Tues- 

day, Dec. 7, 1886: 

Decision of board of claims reversed and a new 
hearing ordered, costs to abide the event—J. Smith 
McMaster, applt., v. State of New York, respt.— 
Judgment affirmed with costs—Leopold Wise et. al. 
applts., v. Andrew W. Morgan, respt; In re Will of 
James Dennin, deceased, Mary Renihan, applt., v. 
Martha A. Dennin et al. respt.; Stephen Brown, exr.. 
respt., v. George M. Crippen, applt.; Lewis Roberts, 
respt., v. Edward B. Cobb,exr.,applt.; Bridget Cooper, 
admrx., respt., v. Central Stock Yard, etc., Co., applt. 
—Judgment affirmed—People, respt., v. Helen Mc- 
Callam, applt.——Order of General Term affirmed, 
with costs—Charles Schwartz et al. appits., v. William 
K.Soutter, et al. respts.——Judgment reversed, new 
trial granted, costs to abide the event — Eugene A. 
Brewster, exr., applt.. v. Spencer Carnes, tmpld., 
respt.; Agnes E. Abel, exrx., applt., v. D. & H. Canal 
Co., respt.; George W. Conselyea, et al. respts., v. 
Francis Swift, applt.——Order of General Term re- 
versed; judgment of Special Term affirmed without 
costs—Isaac L. Kipet al. admr., applts. v. Edward 
Hoisch, respt.——Appeal dismissed with costs—Peo- 
ple ex rel. Mary R. Brush, et al., respts., v. John R. 
Brown, applt.——Motion for reargument. Ordered, 
that the remittitur be amended so as to read as fol 
lows: Judgment modified by declaring that the same 
is without prejudice to any action or proceeding 
founded on the contract of August, 13, 1875, and as so 
modified, judgment affirmed with costs—Munson v. 
Syracuse and Corning R. Co. (Magee).——Motion for 
reargument denied—Sweet v. Morrison. 


———_>—__—_ 


NOTES. 
Lawyers in trouble—the “‘ Coke operators * in Pitts- 
burgh. 


The Boston Advertiser man says. ‘‘ Judge Holmes’ 
oration was punctuated with hearty applause.’ He 
means the applause stopped it. 


We ought to have had the following to append to 
our recent remarks on Mr. Conkling s defense of bet- 
ting: The leading lawyers of Nashville have subscribed 
$1,000 fora stake to be run at the Nashville spring 
meeting. It will be known as the lawyers stake for 
three-year-olds, one mile and a sixteenth. 


Some ten years ago a young lawyer made his debut 
at the Troy bar. in the defense of a criminal. at a ses- 
sion presided over by the late Judge H——. The writer 
sald to the judge: “I understand young So-and-So 
produced a very good impression.” ‘‘ Why, y-e-s,” 
drawled the judge, who was a great stickler for foren- 
sic etiquette, ‘but he had one habit that annoyed me 
very much. He had a lemon, and was continually 
suckingit. I didn’t like the looks of it, but I didn’t 
want to hurt the young man’s feelings by a public rep- 
rimand, and so I addressed him a little note, intimat- 
ing that unless the lemon was essential to his health, 
it would be more in accordance with the received eti- 
quette of courts to desist from the exercise, or post- 
pone it until recess. The lemon disappeared; but 
they told me afterward, ” continued the judge witha 
grin andan indescribable squeal, “that it contained 
w-h-i-s-k-e-y.”’ 
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CURRENT TOPICS. 
HE Ohio Weekly Law Bulletin says of the first 
trial in the boodle aldermen cases: ‘‘The 
jury that sat upon his case in the first trial threw 
out the testimony of Fullgraff and Duffy, because 
they were self-confessed accomplices in the crime. 
This is the dangerous process advocated by the 
defense in the Columbus trials for the tally-sheet 
forgery. It strikes deeply at the very foundations 
of the administration of justice, and if it were once 
to be recognized by the courts, would put an end to 
all subsequent trials for bribery, election frauds and 
other similar crimes. These crimes are never com- 
mitted in the presence of honorable men who are 
opposed to them. If brought to light at all it 
must be through the evidence of one or more of 
the participants, and the rule is that such evidence, 
if sufficiently corroborated by the testimony of 
others or by circumstances, is as strong as any upon 
which justice ever relies. If crime of this kind is 
only to be established on the testimony of non- 
participants who saw it perpetrated, then it might 
as well be understood at once that crimes against 
the public safety and in violation of official duty 
may be committed with impunity, and a large pro- 
portion of the most atrocious crimes against life or 
property would have to go unpunished where con- 
viction cannot be brought about except on the 
confession of accomplices.” This is very sound 
sense. There is nothing inherently improbable in 
the story of Duffy and Fullgraff. On the contrary 
almost everybody believes it to be true. McQuade 
himself does not take the stand to deny it. Why 
then should a jury refuse to give it credit? It is 
true that the accomplice witnesses confess their 
own guilt and their own repeated perjuries, but a 
court would not hesitate to convict them on their 
own plea of guilty, and we see no reason why their 
accomplices should not be convicted on their un- 
contradicted testimony. If these scoundrels are 
not punished the city of New York may as well go 
to the dogs. 


The mental back of ‘‘our own and only Sher- 
wood, J.,” of Missouri, seems to have assumed the 
form ot a permanent water-shed. Here is one of his 
last deliverances, in 87 Missouri Reports: ‘‘Re- 
garding the majority opinion in respect of the 
madmissibility of the deposition of Mrs, Way, as 
radically wrong, at war with reason, precedent and 
one of the plainest and most fundamental rules of 
evidence, I dissent,” This is all superfluous ex- 
cept the last two words. If a man cannot convince 
his fellows by reasoning he cannot by denunciation. 
Such language simply hardens the eleven obstinate 


jurymen. 


Vor. 834— No. 25. 





Mr. Banks has been awarded the contract for 
publishing the reports of the New York Court of 
Appeals by virtue of not being the lowest responsi- 
ble bidder. His bid was for volumes over the 
counter, 98 cents; for volumes otherwise delivered, 
$1.10. The bid of Weed, Parsons & Co. for the 
same was $1 and $1.05 respectively, or three cents 
cheaper in the aggregate. Inasmuch as the bulk of 
the volumes are not delivered over the counter the 
latter bid must be esteemed much the lower. Per- 
haps Mr. Sickels will now arise and explain the mys- 
tery which seemed to him and others so great when 
the contract was last awarded. Now that Mr. Banks 
has got the contract at a living price, it is to be 
hoped that he will conform to its requirements in 
spirit as well as in letter, and generously throw in 
paper and twine when he sells a single volume, and 
not exact the precise change, etc., and thus confirm 
the intense love and respect in which he is held by 
the legal profession of this State. 


The industry and ingenuity of counsel are strik- 
ingly illustrated in Mr. Moak’s brief in Abel v. 
President, ete., of D. & H. Canal Oo., recently de- 
cided in our Court of Appeals, where he succeeded 
in establishing the proposition that railroad com- 
panies are bound to establish reasonable rules for 
the action of their employees toward co-employees. 
Mr. Moak fortifies and illustrates this position by 
some six pages of extracts from Dredge’s History of 
Pennsylvania Railroads, Kirkman’s Railway Service, 
and Huntington’s Road Master’s Assistant. 


We were pained to see in the columns of the 
Rochester Democrat and Chronicle some very intem- 
perate and unfounded abuse of the Lord Chief 
Justice of England in connection with his recent 
family difficulties. The editor is a person for whom 
we bave the highest esteem, but when he essays to 
write on a subject with which he cannot possibly 
have the slightest acquaintance he naturally makes 
mistakes. It will be seen from the extracts in our 
columns that the jury have absolved Lord Coleridge 
from blame, and that the influential law journals of 
London approve the verdict. We long since formed 
our own opinion in the matter— partly from 
direct information — that the Lord Chief Justice is 
quite incapable of wronging his child, and that he 
has an eccentric and erratic daughter and an 
adventurous and scheming son-in-law. Lord Cole- 
ridge deserves the respect and admiration of all 
Americans not only for his personal conduct when 
he was here, but for his long and unswerving friend- 
ship for our country in times of trial as well as in 
times of peace. There is nothing to be gained 
among fair-minded republicans by railing at him as 
an unnatural father and hard-hearted aristocrat. 
Such abuse is very cheap and vulgar, and utterly 
unworthy the scholarly and accomplished editor of 
the Democrat and Chronicle. Probably 1t was the 
work of some indiscreet and hot-headed young writer 
who will know better when he knows more. 
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Mr. Winchester Hall sends us his pamphlet 
review of Mr. Carter’s paper on Codification. It is 
a thoughtful, candid and courteous production, and 
perhaps even at this late day not wholly superfluous, 
although possibly liable to the charge of slaying the 
slain and jumping on the dead. Mr. Carter himself 
is a living and lively force, but his pamphlet in our 
judgment has been so thoroughly exposed and con- 
futed that it is as dead as Julius Cesar. On the 
subject of definitions Mr. Hall observes: ‘‘I deny, 
from the experience of an active practice for many 
years, that the ‘definitions of the Louisiana Code 
were found to be one of the greatest difficulties in 
administering it.’ I affirm definitions are no more 
necessary under written than unwritten law; that 
while accurate definitions are good under any system 
of law they are not absolutely essential to any 
system, written or unwritten; and that when cer- 
tain elements are necessary to constitute a transac- 
tion to which the law is to be applied, that transac- 
tion may be defined by its elements, as in a sale, 
the elements are — the thing sold —the price and 
the consent of the parties —a sale therefore may be 
defined. In like manner a bill of exchange may be 
defined because certain elements constitute it. The 
difficulty about definition, I apprehend, is that 
many attempt to define, but omit some one or more 
of the elements constituting the thing or transac- 
tion, and the definition of course is incomplete as 
if in the definition of murder one should omit the 
expression ‘with malice aforethought, express or 
implied.’ I maintain that whether the law is writ- 
ten or unwritten there will be necessarily confro- 
versies concerning words, and that unwritten law is 
prolific in controversies of this character. Taking 
it for granted the author makes this assertion in 
good faith, one is forced to the conclusion he has 
never seen ‘Adjudged Words and Phrases,’ by 
Winfield of the New Jersey bar, an octavo volume 
of perhaps 500 pages in which controversies respect- 
ing words and phrases have been settled by various 
courts, chiefly under the unwritten law; nor has he 
heard of Lawson’s Concordance of Words and 
Phrases Construed, in the decisions of English and 
American courts. Nor has he even heard of a 
dictionary of American and English law by Rapalje 
and Lawrence, in which there are citations of over 
40,000 reported cases in which words and phrases 
have been judicially defined and construed. It is 
true a portion of these citations are from the decis- 
ions of courts in States where the law is codified, 
but the bulk of them doubtless are under unwritten 
law.” We may add that Mr. Carter (as well as Mr. 
Hall) seems not to have heard of a little book of 
our own, entitled ‘‘The Judicial Interpretation of 
Common Words and Phrases,” made up from these 
columns. In the present number of this journal 
may be found a solemn adjudication of the English 
court of appeal, reversing the decision below, that 
rats are not a ‘‘danger of the sea.” And in 
Mr. Carr’s article on Wills may be found a re- 
view of decisions as to what is ‘‘the end of a 
will.” 





The bar of this city are to be congratulated on 
the accession of Mr. Esek Cowen to their number, 
Mr. Cowen on the 1st of January will form a part- 
nership with Mr. Matthew Hale and Mr. Alpheus 
T. Bulkley. Mr. Cowen does wisely in coming here, 
and will probably fully supply the place which was 
held by the late Samuel Hand. We have expressed 
our opinion of his talents in connection with his 
candidacy for the Court of Appeals. His brethren 
of the bar and our citizens generally will find him 
a man of the most excellent and agreeable personal 
qualities. His coming here will do much to supply 
the losses which our bar has recently experienced 
by death and judicial promotion, and will give us a 
resident counsellor worthy to succeed to the mantle 
of Hill, Reynolds and Hand. 


A strong effort has been made to induce Governor 
Hill to commute the sentence of Mrs. Druse, now 
under sentence of death for killing her husband. 
It is urged that hanging women is barbarous, and 
that only two have ever been hanged in this State. 
Ordinarily this plea should have great weight, but 
although hanging is not aladylike death, Mrs. Druse 
did not slay her husband in a ladylike manner. On 
the contrary, the history of crime hardly shows a 
parallel for the deliberate and fierdlike manner in 
which she killed the partner of her bosom and the 
father of her children. Druse was unquestionably a 
very unpleasant character,—‘‘a shiftless farmer, a 
poor provider, often abusive to his family,” say the 
Court of Appeals, and frequently quarreling with his 
wife for contracting debts. He was a good man to 
leave. But Mrs. Druse’s method was different. She 
procured a revolver, with which and a rope and the 
help of a nephew, 14 years old, she despatched the 
wretched man, and then she cut his head off, and 
with an axe chopped his body into small pieces and 
burned them, and the unconsumed portions she 
dumped into a swamp. She even compelled her 
daughter, 19 years old, to assist her in chopping up 
and burning the husband and father. She hid the 
axe and revolver and telegraphed an inquiry for 
‘* William.” This is the woman who asks for 
mercy. It should be observed that she did not 
testify on her own behalf, and her defense was not 
insanity, but self-defense. The sentimentality that 
would save the life of such a fiend is puling and 
morbid. We hope the Governor will disregard it 
and execute the law. Aside from the peculiar cir- 
cumstances of this case, we see no reason why a 
governor should ever be asked to save a criminal 
from the gallows on account of sex. If it is ordi- 
narily barbarous to hang women let the legislature 
interfere, nevertheless so long as we have a law 
making no such distinctions, let us have it executed. 
The bane of our institutions is unexecuted laws. 


NOTES OF CASES. 


N Howe v. Welch, New York City Court, General 
Term, April, 1886, it was held that in deter- 
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mining whether the conditional promise to pay, of 
a debtor residing in another State, is such an 
acknowledgment of the debt as will remove the 
bar of the statute of limitations of that note, the 
construction of the statute by the courts of that 
State controls, rather than a contrary interpretation 
by our courts of a similar statute in this State. 
The court said: ‘This seems to us to be the 
proper test to be applied and the fair interpretation 
to be placed on the statute under examination, and 
the only one which can prevent an unseemly con- 
flict of construction between the courts of the two 
States, a clash which every principle of State 
comity seems to require us to avoid. The trial 
judge therefore properly directed a verdict in 
favor of the plaintiff, but he erred in setting it aside 
and in directing judgment for the defendant. The 
error was caused by ignoring the construction 
applied by the Iowa courts to their local statutes, 
in Penley v. Waterhouse, 3 Iowa, 418; Bayliss v. 
Street, 51 id. 627; Ayres v. Bane, 39 id. 518; and 
by applying to that statute a different mode of 
interpretation which has been adopted in this 
State in reference to its own local statute of an 
almost similar nature. The true rule to follow, in 
cases depending on the laws of a particular State, 
is to adopt the construction which the courts of 
that State have given to those laws. Angell Lim. 
(6th ed.) 24; Hilmendorf v. Taylor, 10 Wheat. 152; 
Bell v. Morrison, 1 Pet. 351, 360; Leffingwell v. War- 
ren, 2 Black, 599. The reason for the rule is that 
the courts of every State and country must be 
presumed to be the best expositors of their own 
laws and of the terms of contracts made with refer- 
ence to them; and, as Judge Story observes: ‘No 
court professing to be governed by principle would 
assume the power to declare that a foreign court 
misunderstood the laws of their own country.’ 
Story Confl. Law., § 277. Judge Swayne, in Lef- 
Jingwell v. Warren, supra, said: ‘ The courts of the 
United States * * * recognize the statutes of 
limitations of the several States, and give them the 
same construction and effect which are given by 
the local tribunals. * * *™ The construction 
given to a statute of a State by the highest judicial 
tribunal of such State is regarded as a part of the 
statute, and is as binding upon the courts of the 
United States as the text.’” 


In Commonwealth v. Dexter, Massachusetts Su- 
preme Judicial Court, Nov. 12, 1886, it was held 
that under the statute it is an indictable offense to 
keep open a shop on the Lord’s day, for public 
business, without regard to the necessity of the 
business, and the conviction of a barber accordingly 
was affirmed. The court said: ‘‘The statute un- 
der which this complaint was drawn is as follows: 
‘Whoever, on the Lord’s day, keeps open his shop, 
warehouse or work-house, or does any manner of 
labor, business, or work, except works of necessity 
and charity.’ Pub. Stat. 98, §2. This portion of the 
section provides for the punishment of two distinct 





and separate offenses, viz.: (1) Keeping open a 
shop, warehouse or work-house on the Lord’s day; 
(2) doing any manner of labor, business, or work on 
that day, except works of necessity or charity. 
Com. v. Has, 122 Mass. 40. Section 2, in that part 
of it which is quoted, is in substance the same as 
those previously enacted under the province, and 
since the acceptance of the Constitution. The ex- 
ception in each statute, save that of 1760-61, fol- 
lows the words, ‘doing any manner of labor, busi- 
ness, or work,’ and qualifies them. The phrase 
‘except works of necessity or charity,’ has no 
reference to the first offense of keeping open a 
shop, warehouse or work-house, and qualifies only 
the second offense of ‘doing any manner of labor, 
business, or work.’ Com. v. Nagle, 117 Mass. 142. 
The object of this statute, and of each of the pre- 
ceding statutes, was to prohibit the opening of 
shops and warehouses on the Lord’s day, for the 
purpose of the transaction of the ordinary business 
carried on during the week. Com. v. Collins, 2 
Cush, 556. Keeping open a shop or work-house on 
the Lord’s day, for the purpose of doing business 
with the public indiscriminately, is an offense in 
itself. The legislature intended by this statute to 
keep the ordinary places of traffic, business, and 
work closed on this day, so that persons who de- 
sired to relax from labor and business, and attend 
to private and public worship, might not be dis- 
turbed by those who chose to pursue their worldly 
business and vocations in open shop. This stat- 
ute is substantially the same as that enacted in the 
Statutes of 1791, chapter 58. The preamble to that 
statute sets forth at length the reasons of its pas- 
sage, and is applicable to the statute now in force, 
as well as to the several laws enacted upon this 
subject since that time. The complaint alleges that 
the defendant kept open his shop on the Lord’s 
day, ‘for the purpose of doing business therein, 
namely, cutting hair and shaving beards, the same 
not being works of necessity or charity.’ The of- 
fense is fully set out by omitting the words, ‘the 
same not being works of necessity or charity.’ 
They can therefore be stricken out as surplusage, 
and the complaint will be complete. We are not 
called upon to pass on the question whether it is a 
work of necessity to cut hair and shave beards on 
the Lord’s day. This question does not arise in the 
present case. We construe the statute to mean that 
the law prohibits the keeping open a shop, ware- 
house, or work-house, for the purpose of doing 
business therein, on the Lord’s day; and that it is 
immaterial what the business may be.” 





In Curtis v. Dinneen, Dakota Supreme Court, 
Oct. 4, 1886, it was held that a wife who keeps a 
tavern is not responsible for an assault by her hus- 
band upon a guest, without her approval, although 
the husband was the servant of the wife in conduct- 
ing the tavern. The court said: ‘It is claimed 


that the said-defendant is liable because of her neg- 
ligence in having in her employ ‘a rough, brutal, 
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passionate and ferocious servant,’ ‘to whom she in- 
trusted largely the care and conduct of her hotel or 
inn,” well knowing his disposition, and ‘ negli- 
gently suffered said rough, brutal, passionate and 
ferocious servant to go at large in and about her 
hotel or inn, intrusted by the defendant with the 
care of said hotel, and of the guests, without being 
properly guarded or confined, well knowing his 
vicious, ferocious and brutal propensities to strike 
and beat mankind, and the guests of her house, 
without provocation’; the complaint in this regard 
being very much like one for keeping and allowing 
to run at large a vicious and ferocious dog or other 
animal. The complaint charges the said defendant 
with negligence in having and keeping in her em- 
ploy a brutal, passionate and ferocious servant, and 
on the ground of this negligence, it is claimed that 
the defendant is liable for the tort of such servant. 
This allegation and charge in the complaint, and 
claim of liability, necessarily implies the possession 
by the defendant of the right and power to employ 
the servant complained of, and also to control and 
confine him, as well as the right and power to dis- 
charge him; the real insistment being that she was 
guilty of negligence in keeping said servant in her 
employ, knowing his disposition and propensity, 
and that having kept him, and not discharged him, 
and having suffered him to run loose about the 
premises, she is bound to respond in damages for 
his assault upon the plaintiff. But can the defend- 
ant be made liable on this ground, which rests 
upon the relation of master and servant, and is sub- 
ject to the legal principles governing the said rela- 
tion, when we regard the admitted fact that the 
relation of husband and wife existed between her 
and the person for whose tort as her servant it is 
claimed she is responsible? It will not be con- 
tended that the existence of the relation of master 
and servant is all that is required to fix upon the 
master liability for the wrongful act of his servant. 
In order to make one person liable for the act of 
another as his servant the relation of master and 
servant must exist between them, and the master 
must have control over the servant, and the right 
and power to hire, direct and discharge him, and 
certainly, when the liability is claimed for negli- 
gence in keeping said servant in his employ, the 
right and power to order or compel the servant to 
leave his employment and premises. Has a wife, 
under our Code, such control, direction, right or 
power over her husband? [think not. And this 
view is strengthened, in the case at bar, since so 
far as the evidence shows, the entire premises were 
the homestead or dwelling of the husband and wife 
(the defendant and her husband, the alleged ser- 
vant); it not appearing that any particular rooms 
or portions of the inn, hotel or boarding-house of 
the defendant were used as the dwelling or home 
of the defendant and her husband in contradistinc- 
tion to the whole of said inn, hotel or boarding- 
house. There is nothing in the relation of the hus- 


band and wife that would make the defendant in 
this action responsible for the alleged act of her 





husband, or liable to respond in damages therefor; 
but on the other hand, there is much in such rela- 
tion opposed and repugnant to responsibility or 
liability. The liability of the defendant must arise, 
if at all, from the relation of master and servant, or 
employer and employee, under the well-established 
legal principles governing such relation with respect 
to the liability of the master. Section 1157 (Civ, 
Code), defines the terms ‘master and servant,’ and 
says: ‘A servant is one who is employed to render 
personal service to his employer otherwise than in 
the pursuit of an independent calling, and who in 
such service remains entirely under the control and 
direction of the latter who is called his master,’ 
It is doubtless good legal doctrine that a master is 
liable to answer in a civil action for the tortious or 
wrongful act of his servant if done in the course of 
his employment in his master’s service, even though 
the master did not know of or authorize such act, 
or may have disapproved of or forbidden it. The 
act must be done in the execution of the authority 
given by the master, and in the pursuit of the 
master’s business, and must be within the scope of 
the servant’s employment, or unless it be ratified by 
the master, he (the master) will not be liable there- 
for. Outside of the scope of his employment the 
servant is a stranger to the master, and the master 
to the servant, so far as the liability of the one for 
the tort of the other is concerned. It is the relation 
of master and servant, and servant and master, that 
creates the liability, or from which it arises; and 
within the limits of that relation, the liability, by 
reason of the very relation itself, has its birth, and 
outside of those limits it can neither arise nor exist, 
The application of this principle is alike just to the 
master, to the servant, and to third persons. It 
must be admitted that not only in the cases cited by 
counsel for the respondent, but in all well-consid- 
ered cases determining the liability of a master for 
the tort of his servant, including also the cases hav- 
ing reference to the liability of hotel proprietors or 
innkeepers for the acts or torts of their servants or 
employees, the liability has been based upon the 
actual or implied existence of the relation of master 
and servant, employer and employee, and the nature 
and extent of such relation, and of the possession 
by the master or employer of the control and direc- 
tion of the servant or employee, including the right 
and power not only to hire, but also to discharge 
said servant or employee. And the extent of the 
liability of the master or employer is generally 
determined by the nature and limit of his control 
over the servant or employee, and the calling or 
business of the master, in the prosecution of which 
the servant is employed, and in the course of which 
he acts for his master, and out of the course of 
which, unless by order of his master, he acts for 
himself. However interesting then it would be 
to discuss the question whether or not the relation 
of master and servant can actually or in law exist 
between husband and wife, or wife and husband, 
or whether or not the two relations of husband and 
wife and master and servant can, at the same time, 
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exist between the same persons, and if they can 
exist, the extent, nature, effect and qualifications of 
their existence, such discussion is unnecessary in this 
case; since even admitting that the relation of 
master and servant existed between the said defend- 
ant and her said husband, and that the husband was 
the servant, and his wife the master, the remaining 
essential element or requisite which must exist 
before the liability of the defendant could arise 
would be wanting, in that it does not appear, from 
a careful and discriminating inspection of the testi- 
mony and the surroundings of the case, that the 
husband, M. J. Dinneen, when he committed the 
assault and battery upon the plaintiff, was doing 
his master’s business, or executing his master’s 
order, or acting within the scope of his duty or 
authority as the servant of such master; but on the 
contrary, it is plainly manifest, that granting that at 
the time he committed the act complained of, he was 
in the employ, as her servant, of his wife as his master, 
the assault and battery committed by him was neither 
his wife’s business, nor done by her order or consent, 
nor ratified by her after its occurrence, nor was it 
within the actual or apparent scope of his duty or au- 
thority asher servant. The injury inflicted by the said 
M. J. Dinneen upon the eye of the plaintiff was a part 
and the result of a personal altercation or quarrel 
between said M. J. Dinneen and the plaintiff whom 
he assaulted; and to hold his wife responsible in 
damages for his tort, as his master, under the cir- 
cumstances, would not be in accord with any prin- 
ciple of law or equity, but a violation of well- 
settled principles of both.” 





THE FORMALITIES OF A LAST WILL. 


N a former article on ‘“‘ Testamentary Capacity,’ an 
inquiry was had into the circumstances attending 
the right to make alast will and testament. 

How one, possessing such right, must proceed to 
give it valid expression shall now be discussed. A 
great civilian, Modestinus, has defined a will thus: 
“ Testamentum est voluntatis nostrae justa sententia de 
eo, quod quis, post mortem suam, fieri velit,’’ which 
Blackstone translates as follows: ‘* The legal declara- 
tion of a man’s intentions which he wills to be per- 
formed after his death,’ and upon which definition he 
comments thus: ‘‘It is called sententia to denote the 
circumspection and prudence with which it is sup- 
posed to be made; it is voluntatis nostrae sententia 
because its efficacy depends on its declaring the testa- 
tor’s intentions, whence in England it is emphatically 
styled his will; it is justa sententia, that is drawn, at- 
tested and published with all due solemnities and 
forms of law; it is de eo quod quis post mortem suam 
fieri velit, because a testament is of no force till after 
the death of the testator.”’ 

One may express his ideas by either of two means, 
orally or by writing, and so the law directs that a man 
may declare his last will either by writing or by spoken 
words alone. When our modern civilization was in its 
infancy the art of writing was possessed but by few, 
and consequently the law did not demand a written 
instrument where the same was either an impossibil- 
ity or obtainable only at great expense and inconven- 
ience. Hence we have iuherited from medieval law 


what is known as an unwritten or noncupative will. 





In the earlier ages this form of a last will, which was 
almost universally used, was made by a sulemn decla- 
ration in the presence of witnesses, under prescribed 
formalities, of the testator’s intention, and was called 
noncupative from the Latin verb noncupare, meaning 
to solemnly declare. However as civilization ad- 
vanced the art of writing became more widely pos- 
sessed, and owing to this fact, and the facility with 
which spurious noncupative wills had been proved, 
the right to make the same was almost completely 
abolished by the statute of frauds of 29 Charles II, ch. 
3, and still further limited by subsequent legislation, 
so that to-day noncupative wills can be made only by 
soldiers in actual military service and marines wbile 
at sea, and in every other case the ‘‘justa sententia” 
of the civilian must be expressed in writing and in ac- 
cordance with the various formalities by law pre- 
scribed. The terms ‘soldier in actual military ser- 
vice’ has been held to mean soldiers on a military ex- 
pedition, and to exclude those housed in barracks (3 
Curt. 522, 818), and the term ‘‘ mariner while at sea” 
to mean superior officers and common seamen while 
absent from home on a voyage, even while the vessel 
is lying at a wharf or at anchor in a harbor (Hub- 
burd v. Hubbard, 8 N. Y. 199; Ex parte Thompson, 
4 Bradf. 154), in which cases many authorities on this 
subject will be found collated. No precise number of 
witnesses are required (Ex parte Thompson, ut supra), 
and no express declaration of the testator’s intention 
to make a will (dubbard v. Hubbard, ut supra), though 
it seems that the testator must be in eatremis, at least 
in fear of death. Prince v. Hazleton, 20 Johns. 602; 
opinion by Chancellor Kent. Unwritten or noncupa- 
tive wills being restricted to the classes before men- 
tioned, the vast majority of people are obliged by law 
to make a written will, if any they make. Whether 
the right to make a will is a natural right or a mere 
political privilege, it is unnecessary to discuss at pres- 
ent. The various States have surrounded the execu- 
tion of a last will with prescribed formalities, and 
their courts will not give effect to instruments in the 
making or the execution of which the statutory re- 
quirements have been ignored. 

What then does the law require of a last will in or- 
der to give it effect? The New York statute of wills, 
and in this respect the statutes of many of our States, 
require, first, as has been said before, that such last 
will should be in writing. What kind or form of 
‘‘writing’’ the statute does not declare. The word 
‘writing’? however is broad enough to include print- 
ing, type-writing, etc., and is used in contradistinc- 
tion to “speaking.’’ It was not the intention of the 
statute to require any thing further than a fixed, in- 
delible and immutable form of testamentary expres- 
sion. Norshall the phraseology of this ‘“ writing” 
take any particular form. It will be enough if the 
maker intends it as a will, if it furnishes evidences 
from which such inteution may be inferred, and if its 
provisions are of a testamentary character. Under 
the earlier statutes, when the requisite formalities 
were fewer, instruments assuming the form of a letter, 
or a deed, were held and construed to be a will, be- 
cause a testamentary intention was inferred from 
theirterms. Now however when the formalities are 
increased and the maker of an instrument required to 
declare it as a will, the court rests upon his declaration 
and considers the instrument, however expressed, as 
the intended will of the testator. 

The statute next requires that this instrument’in 
writing shall be signed by the testator at the “end” 
thereof. The testator’s ‘* mark”’ is a sufficient signa- 
ture, and if the signing be done by a second person at 
the testator’s request, such act will be held to be the 
signature of the testator on the principle of ** qué facit 
per alium facit per se.” 
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The words ‘‘ end of the will’’ seem sufficiently clear, 
and apparently could give rise to no doubt about the 
meaning. Yet what constitutes the ‘‘end” of a will 
has given rise to much discussion. While the testator 
has a right to make a will in such form as he deems 
proper, and may make it as short or as long, as simple 
or as complex, as his fancy dictates, yet the mere fact 
of his signing it at any particular place, intending that 
place to be the end of the will, does not make it so, for 
in determining the ‘‘end” of the will, net the testa- 
tor’s intention, but the intentionof the statute, is to 
be considered, as is held by the decisions on this mat- 
ter. 

In the case of Sisters of Charity v. Kelly, 67 N. Y. 
409, the question arose on the following facts: ‘* The 
testator, Kelly, drew up the will himself and signed it 
in two places, once in the body of the will, in the 
middle of the last clause appointing his executors, and 
again at the beginning of the attestation clause, as 
follows: ‘*Subscribed by John Kelly.”” these words 
being written in his handwriting. The signatures of 
the attesting witnesses however preceded, and did not 
follow, the attestation clause. The will was drawn up 
by the testator himself, and though embodying his 
testamentary wishes, was awkwardly executed. Pro- 
bate was denied the instrument on two grounds, viz., 
that it was not signed at the ‘‘end thereof,” and that 
it was not properly attested. The Court of Appeals, 
while sustaining the second objection, was called upon 
to decide on the first ground, it being claimed in sup- 
port of the will that the first signature should be held 
a sufficient signing (and if this were so, the second ob- 
jection would be baseless). It was urged that wher- 
ever the testator affixed his signature, he intended to 
make that place the end of his will, and his intention 
should govern. As there was no doubt that the in- 
strument was the will of acompetent and free testa- 
tor, and as the law favored wills, his signature at that 
place should be considered a substantial observance of 
the statute, even if all the matter following it were to 
be considered invalid. ‘The court however did not in- 
cline to this view. It took a ground that may be 
termed extremely technical. Folger, J., in the opin- 
ion reasons thus: ‘“* Can we say that the end of a will 
has been found until the last word of all the provis- 
ions of it has been reached? To say that where the 
name is, there is the end of the will, is not to observe 
the statute. That requires that where the end of the 
will is there shall be the name. It is to make a new 
law to say that where we find the name, there is the 
end of the will. The instrument offered is to be 
scanned to learn where is the end of it as a completed 
whole; at the end thus found, must the name of the 
testator be subscribed.’ Probate was refused. 

The question arose again in the Matter of O’ Neil, 91 
N. Y. 516, upon astate of facts as follows: The will was 
drawn up and executed on a “ printed blank,” and 
the blank space customary in such instruments being 
not large enough to coutain all the clauses of the will, 
which was almost completed, the remaining half of 
the last clause, conferring a power of sale, was contin- 
ued over on the top of the fourth page. The testator 
however signed his name in the usual blank space left 
for that purpose. The incomplete clause conferring 
power of sale on the executors was a sufficient expres- 
sion of such power and its continuation over on the 
other page modified it but slightly, and in no material 
respect. There was no doubt about the instrument 
being the last will of acompetent testator, and probate 
was refused on the sole ground that it was not signed 
at the end thereof. Ruger, C. J.,in his opinion, en- 
ters into a son ewhat elaborate consideration of the 
question, citing many English authorities, and decid- 
ing the point on the strength of Sisters of Charity v. 
Kelly, ut supra. In support of the will however it was 





contended that as the whole instrument was read to 
the testator in manner as if the completed clause pre- 
ceded this signature, and as the phraseology of both 
parts of the clause connected them both together, 
showing one to be but the continuation of the other, it 
should be held on the strength of Tonnele v. Hall, ut 
supra, that the remainder of the clause was to be 
deemed constructively inserted in the will at the point 
of connection, and that therefore the instrument was 
properly signed. The court however, refused to take 
this view, in the following words: ‘It is not believed 
that any paper or document containing testamentary 
provisions not authenticated according to the provis- 
ions of the statute of wills has yet been held tobea 
part ofa valid testamentary disposition of property, 
simply because it was referred to in the body of the 
will. It was held in Jonnele v. Hull that a map appear- 
ing after the signature uponawill, * * * and which 
was referred to in the body of the will. did not require 
the signature of the testator and witnesses to follow it 
in order to make it apart of the will. It is to be ob- 
served that the paper there in question was referred 
to merely to identify the subject devised,and con- 
tained no testamentary provisions. It is further to be 
observed, the will in the case cited was complete with- 
out such additions, and that the map could probably 
have been used as evidence to identify the property 
devised, even if no reference had been made thereto 
in the will.” 

It will be observed that in the language thus quoted 
the hitherto generally accepted doctrine in relation to 
incorporating extrinsic documents in the body of a 
will is repudiated, or at least doubted. As this gdoc- 
trine did not come squarely before the court, the words 
on the fourth page of the instrument not having been 
explicitly referred to in the body of the willasa part of 
theinstrument,it may be then stated that Judge Ruger’s 
remarks are merely dicta—dicta however concurred 
in by the remainder of the court, and which may be 
taken as evidence of the light in which this doctrine 
is viewed by that body. Considering the rigid rules of 
execution hitherto held by the court, it may not be 
amiss to say that there is great probability that the 
doctrine referred to will be repudiated whenever the 
same is fairly presented to the court as it is at present 
constituted. 

Younger v. Duffie, 95 N. Y. 535, is the latest case on 
the question before considered. There the will was 
executed in Spain, in accordance with the formalities 
of that country. After all the testamentary clauses 
were completed an attestation clause followed, inter- 
vening between the body of the will and the signa- 
tures of the testator and the attesting witnesses. To 
the claim that the will was not signed at the end 
thereof, the court, through Earl, J., answered as fol- 
lows: “ The purpose of the law which requires the 
subscription to be at the end of the will is to prevent 
fraudulent additions to a will before or after its exe- 
eution, and the statute should beso construed as to 
accomplish this purpose. What shall form part of the 
instrument which the testator intends as his will must 
be determined by him. Itistrue * * * thata 
proper definition of a will is an instrument by which a 
person makes a disposition of his property, to take 
effect after his decease. But every woid contained in 
the instrument may not relate to or bear upon 
the disposition of property. It is not uncommon for 
the testator to recite in the will his religious faith and 
hopes, etc., and to give directions concerning his body, 
and to make many declarations which have no bear- 
ing whatever upon the disposition of his property; 
and yet they are all part of the instrument which he 
intends as his will. Such matters and declarations 
are usually inserted at the commencement of the will, 
but they may as well be placed after the disposing 
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parts of the will, and yet if the signature in such case 
is placed below them, it is at the end of the will 
within the meaning of thestatute. Sotoo ordinarily 
what is called the attestation clause when it follows 
the signature is no part of the will. It is not essential 
to the validity of a will, and as it follows the signa- 
ture it cannot be taken asa part thereof. But if the 
testator choses to insert the attestation clause before 
his signature, thus making ita part of the instrument, 
then like any other matter contained in the will, which 
does not relate to the disposition of property,it becomes 
a part of the instrument called a will. Ifthe testator, 
beneath the disposing part of the will, and before his 
signature, should insert the Apostles’ Creed or the 
Lord’s Prayer, it would be part of the instrument 
called a will, and although it would intervene between 
the signature and the dieposing part of the will, it 
could not be contended that the will was not sub- 
scribed at its end.”’ 

It will be observed that the court, in deciding this 
case, has taken a very liberal and common-sense view 
of the statutory requirements. It may be said that a 
very technical interpretation of the statute of wills is 
apt to do as much harm as good, to perpetuate unin- 
tentionally as many frauds upon the testutor as it may 
prevent. 

The next requirement of the statute is that the sign- 
ing by the testator shall be done in the presence of 
two witnesses, or else that the signature shall be ac- 
knowledged to two witnesses. To satisfy the requi- 
site that the signing shall be done in the presence of 
witnesses, it is not enough that the testator and the 
witnesses were all together in the same room or place. 
The statute intended that the witnesses should see the 
testator sign or should have had their attention di- 
rected to the signing while the same was being done. 
Gardiner v. Raines, 3 Dem. 98, and cases cited. 

It is not requisite however that both witnesses shall 
be present at the signing of the will; if one be present, 
and the signature is afterward acknowledged to the 
other, the statute will be satisfied. Hoysradt v. King- 
man, 22 N. Y. 372. 

As to what is a proper “ acknowledgment” of the 
testator’s signature, the law is somewhat unsettled. 
In the determination of this question the court seem 
to have regarded the matter from different points of 
view. Some have acted on the theory that the stat- 
ute was intended to protect a testator from fraud, and 
that whenever the circumstances showed that the in- 
tention of the statute had been observed and its ends 
accomplished, a substantial compliance with its re- 
quirements was to be deemed enough. Others again 
have treated the right to make a willas a statutory in- 
stitution, springing from and living upon the statu- 
tory, and seeming to believe that testamentary rights 
were no favorites of the law, have refused probate to 
a will whenever the very letter of the law was not ob- 
served. As a matter of legal principle, it may be 
safely said that the first theory is more in harmony 
with the spirit of the law in regard to wills, which 
were ever its favorites, and more conducive to the pre- 
vention of fraud upon the testator’s intentions. 

Thus in Baskin v. Baskin, 36 N. Y. 418, as in Peck 
v. Cary, 27 id. 9, the court laid the following rule: 
‘“*When the testator has produced a paper to which he 
has personally affixed his signature, requests the wit- 
nesses to attest it and declare it to be his last 
will and testament, he does all that the law re- 
quires. It is enough that he verifies the subscription 
as authorized, without reference to the form in which 
the acknowledgment is made; and there could be no 
more unequivocal acknowledgment of a signature 
thus affixed, than presenting it to the witnesses for at- 
testation and publishing the paper so subscribed as 
his will.” 








That thisrule is a satisfactory observation of the 
statute will appear on examination. What does the 
testator in a case like the above present to the wit- 
nesses? What he declares it to be, his will. Does not 
his declaring it to be his will amount to an undenia- 
ble acknowledgment that every portion thereof is his 
act, the signature as well as the bequests? Without 
the signature the instrument could not be his will. 
Why then does he not acknowledge his signature 
when he publishes as a will an instrument to which 
his signature must be affixed to make it what he de- 
clares it to be? 

The other side of the question is taken in Mitchell v. 
Mitchell, 16 Hun, 97, and affirmed by the Court of Ap- 
peals. 77 N. Y. 596. In this case the testator pre- 
sented his will to two persons, and asked them to 
sign it. One of them took the paper and saw that it 
was a will, and saw the testator’s signature thereto 
affixed. The testator then said: ‘‘This is my will; I 
want you to witness it,’’ and both thereupon signed as 
witnesses. The court held that there was no acknowl- 
edgement of the signature. On appeal the decision 
was confirmed, by four judges voting for affirmance, 
and three dissenting. Here the court took the ground 
that aspecific acknowledgment must be made. Asit 
will be seen further on, the tendency of the court is 
to accept a substantial compliance with the statute as 
satisfactory. 

In one of the latest reported decisions of the Court 
of Appeals on this particular point Mitchel v. Mitchel, 
is cited, but the decision referred to is the opinion of 
a court not unanimous on the question. Lane v. 
Lane, 95 N. Y. 499, and in the late case of Will of Hig- 
gins, 94 id. 558, the court, speaking om this point, says: 
‘The signature was plainly visible upon the instru- 
ment itself, and the testator having requested Jones 
and Stoker to subscribe their names to it as witnesses, 
and he having acknowledged the same to be his Jast 
will and testament, the statute was fully complied 
with in this respect within the decisions of this 
court,’ and in Hill v. Phillips, 98 N. Y. 267, we find 
the court expressing its views on this point as follows: 
“The exhibition of the willand of the testator’s sig- 
nature attached thereto, and his declaration to the 
witness that it was his last will and testament, and 
his request to the witness to attest the same, were, we 
think, a sufficient acknowledgment of the same.”’ 

It is not rash to state that the rule in Baskin v. Bas- 
kin still continues to be and is likely to remain the 
rule of the Court of Appeals. 

Next in the order of the requirements of the statute 
is the “‘ publication’ of the instrument. This must 
be done at the time of the signing or the acknowledg- 
ment of the signature. What is a proper ‘“ publica- 
tiou”’ has been decided frequently and uniformly and 
in the consideration of this question the courts have 
cited with considerable liberality of view, and have 
required but a substantial compliance of the statute. 
Their decisions may be generalized as follows: No ex- 
act words of publication are required, it being enough 
that the testator makes known to the witnesses in 
some way, by acts or conduct, that the instrument is 
intended and understood by him to be his will. Lane 
v. Lane, 9 N. Y. 494. If the publication be expressly 
made, it need not proceed from the testator himself, 
but may be made by some one acting for him at his re- 
quest. Gilbert v. Know, 52 N. Y. 125. 

The extent to which the doctrine of ‘substantial 
compliance ” with the statute has been carried, and 
the tendency of the courtin regard thereto, may be 
clearly seen in the late case of the Matter of Beckett, 
35 Hun, 447; affirmed by the Court of Appeals, 20 W. 
S. 470 (and probably 103 N. Y.). In this case the 
testator said nothing whatever to the witnesses at the 
time they signed it asto the character of the instru- 
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ment. The witnesses however knew its nature. One 
of them had conversed with the testator a day or so 
previous in relation toa will, and knew that the in- 
strument presented to her was the will about which 
they had conversed. The other wituess knew that 
the instrument was a will from the various circum- 
stances attending the execution. 

It was held, that if the testator communicates the 
necessary information in a manner capable of convey- 
ing to the minds of the witnesses his own present con- 
sciousness that the paper being executed is his will, it 
is a sufficient publication of the same. 

The statute next requires that the witnesses shall 
sign the instrument in attestation of its execution in 
their presence. 

While this is customarily done by signing an “ at- 
testation clause,” yet such a clause is not essential to 
the valid execution of the instrument. Re Philips, 98 
N. Y. 267. The presence of a full attestation clause is 
however of the highest importance, as in many cases it 
will enable the court to infera due execution of the 
instrument. It will, when it is shown that the signa- 
tures thereto are genuine, prove due execution if the 
witnesses are dead. Matter of Kellum,52 N. Y. 517. 
And in case the witnesses forget the circumstances, 
and cannot testify to the details, ‘‘a regular attesta- 
tion clause, if shown to have been signed by the wit- 
nesses and corroborated either by the circumstances 
surrounding the execution of the instrument, the tes- 
timony of the witnesses to the fact of due execution 
or other competent evidence has been held in many 
cases * * * to be sufficient to establish a will 
signed by the testator, even against the positive evi- 
dence of the attesting witnesses to the contrary.” 
Will of Cottrell, 9% N. Y. 335; Will of Pepoon, 91 id. 
255. Yetan attestation clause alone will’ not prove 
due execution against the positive testimony to the 
contrary. Wooley v. Wooley, 95 N. Y. 231. 

The witnesses must sign at the ‘‘end” of the will 
(Re Hewitt, 91 N. Y. 261), and consequently must sign 
after the testator, not before him. Jackson vy. JFuck- 
son, 39 id. 153. In this case it had been contended that 
the statute did not necessarily require that the wit- 
nesses should sign after the testator, and that it would 
be a sufficient compliance with its requirements if the 
signing was all done on the eame occasion and at the 
same time. The court in its decision (opinion by 
Woodruff, J.) refused to so hold,and took a strict 
technical stand, deciding that even if the testator 
were to sign immediately after the witnesses had com- 
pleted their signatures, still there would be no proper 
signing by the witnesses. 

While such interpretation of the statute seems illib- 
eral, it must be said that the court supported its views 
with a very strong argument, and that the rule it pro- 
mulgated is still considered the law of this State. 

Now that we have seen the law regarding the for- 
mal execution of a will, it may be necessary to state 
that codicils are subject to thé same requirements as 
wills. 

Wills are often executed in duplicate, each copy 
being as formally executed as the other, and in such a 
case either copy will be taken as the testator’s will, 
and admitted to probate as the same. It is proper 
however to produce both, so that they may be com- 
pared as to their similarity in all respects, and that it 
may appear that the will has not been revoked, as the 
revocation of one would revoke both. Crossman v. 
Crossman, 95 N. Y. 145. 

Sometimes interlineations and alterations may ap- 
pear on the face of the will, and the question will then 
arise,were they made before or after execution? There 
isno presumption that such interlineations were made 
after execution. 

If it be noted in the attestation clause, as made be- 





fore execution, the onus probandi, that it is fraudulent 
or unautborized, is thrown upon those who make any 
such claim. And whether or not such interlineations 
be noted as above, it is a question of fact for the 
court to decide on the evidence whether or not they 
were made after execution. Crossman v. Crossman, 
ut supra. 

By section 2611 of the Code of Civil procedure our 
courts are empowered to admit to probate wills not 
executed in pursuance of the requirements of our stat- 
ute, if such wills relate to personal property, and were 
made by a resident of this State, without the State, 
and within the United States, the Dominion of Canada 
or the kingdom of Great Britain and Ireland, and exe- 
cuted according to the laws of the State or country in 
which it was made; and if mace by a non-resident of 
the State, if such will is valid according to the law of 
the testator’s residence. 

This is however but a statutory acknowledgment of 
the rule of law that personal property follows the 
domicile of the owner. 2 Kent Comm. 439. 

WILLIAM J. CARR. 

Brook yn, N. Y. 


—_s> 


SHIP AND SHIPPING — **\ DANGERS AND ACCI- 
DENTS OF THE SEAS”— DAMAGE 
CAUSED BY RATS. 


ENGLISH COURT OF APPEAL, AUG. 19, 1886. 


PANpDoRF v. HAMILTON.* 


A ship was chartered, and a cargo shipped, under a charter- 
party and bills of lading which excepted ‘* dangers and 
accidents of the seas.” During the voyage the cargo 
was damaged by sea-water escaping from a pipe on 
board the ship, owing to the pipe having been gnawed 
through by rats. 

In an action by the owners of the cargo against the ship- 
owners to recover the amount of the damage so caused, 
held, that the damage was not within the exception, and 
the defendants were liable. 

4 PPEAL by the plaintiffs from the judgment of 

fA Lopes, L. J. 

The action was brought by the shippers of a cargo 
of rice to recover damages forinjury to the rice on 
board the defendants’ ship, during a voyage from 
Akyab to Liverpool, caused by sea-water passing 
through a hole in a pipe connected with a bath-room 
in the vessel, the pipe having been gnawed through by 
rats. 

The excepted perils in the bills of lading were “all 
and every dangers and accidents of the seas, rivers, 
and navigation, of whatever nature and kind so- 
ever.”” 

The excepted perils in the charter party were’ the 
act of God and all and every other dangers and acci- 
dents of the seas, rivers, and steam navigation, of 
whatever nature and kind svoever, and errors of navi- 
gation during the voyage.” 

At the trial at Liverpool, it was admitted that all 
reasonable precautions had been taken to keep down 
the rats on the voyage to Akyab. 

The following questions were left to the jury: 

‘Were the rats that caused the damage brought on 
board by the shippers in the course of shipping the 
rice?”’ and 

‘‘Did those on board take reasonable precautions to 
prevent the rats coming on board during the shipping 
of the cargu?”’ 

The jury answered the first question in the negative, 
and the second in the affirmative. 





*17 Q. B. Div. 670. Reversing decision of Lopes, J., 33 Alb. 
Law J. 389 
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The amount of the damage was settled by agree- 
ment. 

The case was reserved for further consideration, and 
afterward Lopes, L. J., gave judgment for the defend- 
ants, holding that the damage was within the excep- 
tion. 16Q. B. Div. 629. 

The plaintiffs appealed. 


Sir Charles Russell, A. G., and Joseph Walton, for 
plaintiffs. 
Bigham, Q. C., and J. G. Barnes, for defendants. 


Lorp Esuer, M. R. This case is one of consider- 
able importance. The action is brought by the char- 
terers of a ship, who are also the holders of bills of 
lading, for damage done by sea-water to a cargo of 
rice shipped by them and belonging to them. The 
case was tried before Lopes, L. J., first of all with 
a jury, and after certain questions had been left to 
the jury, and been answered by them, by himself 
without a jury. His judgment has been given in 
favor of the defendants on the ground that the 
damage done tothe rice was the result of causes 
excepted in the charter party and the bills of lad- 
ing. 

The questions raised therefore are what is the true 
construction of the charter party, and the bills of 
lading, which are in this case identical, and what is 
the reasonable mode of applying that construction to 
the facts of this case? Inthe charter party and the 
bills of lading the exceptions are, “the act of God and 
the Queen's enemies and all and every other dangers 
and accidents of the seas, rivers and steam navigation, 
of whatsoever nature or kind, and errors of naviga- 
tion during the voyage.’’ The vessel was chartered 


by the plaintiffs to proceed to Akyab, and there load 
acargo of rice, and the rice was loaded under the 
charter purty, and bills of lading were given in the 


-Same terms as the charter party. Therefore the rice 
was shipped under the charter party, and under the 
bills of lading at Akyab. During the voyage home to 
Liverpool, rats guawed through a pipe communicating 
with a cistern in the ship, and thereby let in the sea- 
water, which damaged the rice. 

There was a dispute at the trialas to whether the 
rats had been allowed to come on board by the ship- 
pers in the course of shipping the rice at Akyab; this 
question was left to the jury. Another question was 
put to the jury: ‘* Did those on board take reasonable 
precautions to prevent the rats coming on board dur- 
ing the shipping of the cargo?”’ That also was at 
Akyab. The jury answered the first question in the 
negative; that is, that the rats were not brought on 
board. The second question they answered in the 
affirmative, namely, that those on board did take rea- 
sonable precautions to prevent the rats coming on 
board during the shipping of the cargo. The learned 
judge states that at the trial at Liverpool there was no 
dispute about the cause of the damage to the cargo; 
it was agreed that the damage was caused during the 
voyage by sea-water passing through a hole in a pipe 
connected with a bath-room in the vessel, such pipe 
being eaten through by rats. Therefore the cause of 
damage to the rice is, that rats ate through the pipe, 
thereby letting the water in. The question is,whether 
on the true construction of the charter party and the 
bills of lading, and applying it in the legal way to the 
facts, the cause of the damage is a peril excepted out 
of the bills of lading and charter party. 

Now charter parties, bills of lading, and policies of 
marine insurance are documents which do not mater- 
ially differ from an ordinary daily form of each. As 
mercantile business has been enlarged they have dif- 
fered from time to time, but they do not differ from 
day to day, and in their substantial structure, which 1s 





very peculiar, they are much the same as they have 
been from the beginning. Where documents are in 
daily use in mercantile affairs, without any substan- 
tial difference in form from time to time, it is most 
material that the construction which was given to 
them years ago, aud which has from that time been 
accepted in the courts of law, and in the mercantile 
world, should not bein the least altered, because all 
subsequent contracts have been made on the faith of 
the decisions. Therefore whether one thinks that one 
would oneself have come to the same conclusion as 
the judges did in the beginning is immaterial. One 
ought to adhere strictly to the construction which has 
beer put upon such documents. 

Moreover, if those documents, construed as the 
judges have construed them for many years, have also 
for many years been applied ina particular way to 
facts similar to those which are in question at this day 
in a cause, it is equally material in my opinion to ad- 
here to that application, or else mercantile business 
becomes wholly uncertain. 

Now with regard to charter parties, bills of lading,, 
and policies of marine insurance, there have been cer- 
tain rules of construction determined upon and ac- 
cepted,and there has been a distinction as to the mode 
of construing the first two documents and the third. 
With regard to policies of marine insurance a very 
strict rule as to the application of the doctrine of causa 
proxima has been adopted. It was pointed out long 
ago that if this doctrine of causa proxima, as against 
causa remota, is taken in a large sense it is equally ap- 
plicable to charter parties, bills of lading, and policies 
of marine insurance. One would not seek either as to 
acharter party ora billof lading a cause in the one 
sense remote, but with regard to policies of insurance 
the doctrine of causa proxima, or the immediate 
cause, has been much more strictly applied than in the 
other two cases; and the difference of construction 
has been that ina policy of marine insurance one looks 
strictly only to the causa proxima or immediate 
cause; whereas in the others one looks to that which is 
called in the law books the causa causans, which has 
been interpreted by judges to mean the real effective 
cause of the damage. All these documents, asI have 
said, were constructed originally in a very peculiar 
elliptical form of mercantile language. The statement 
that the shipowner will deliver the cargo in the same 
order as he has received it, excepting the act of God 
and so on, and all and every other dangers and perils 
of the seas, shows that it is a most extraordinary ellip- 
tical form. The exceptions do not describe the dam- 
uge, although if the document were construed only 
grammatically, they would be rather supposed to de- 
scribe the damage; they describe the cause of the dam- 
age, not the damage. It is necessary therefore to see 
whether the cause of the damage is one which is ex- 
cepted. 

The first cause which may produce the damage is 
the actof God, as it was called inthe old times. I 
shall not now enter into a discussion, which at one 
time was rather rife, as to what was the exact mean- 
ing of the term ‘‘the act of God.“ In the older, sim- 
pler days I have myself never had any doubt but that 
it did not mean the act of God in the ecclesiastical 
and biblical sense, according to which almost every- 
thing is said to be the act of God, but thatin a mer- 
cantile sense it meant an extraordinary circumstance 
which could not be foreseen, and which could not be 
guarded against. Butin this case there cannot pos- 
sibly be any foundation for any such suggestion as 
that this gnawing of a pipe by rats and letting in sea- 
water is, within the termsof the bills of lading and 
charter party, the act of God. The real question is 
whether the cause here could be said to bea cause 
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brought about by dangers and accidents of the seas, 
It obviously was not a danger or accidentof steam 
navigation or an error of navigation. Therefore the 
only term in the bills of lading and charter party under 
which the cause could be brought, if it is a cause, is 
dangers or accidents of the seas. 

Now it has beeen long ago held, that these words 
“dangers of the seas” are really the same as perils of 
the seas, for perils and dangers in the English lang- 
uage are synonymous words. Therefore the question 
is, whether thisis a peril of the sea? That depends 
on the meaning of the term “perils of the seas’’ in 
charter parties, bills of lading,and policies of insurance. 
They really are the perils to which people who carry 
on their business on that dangerous element, the sea, 
are liable, because they carry on their business on the 
sea. They are the perils of the sea, not the perils of 
journeying. 

In Arnould Marine Ins., book 2, ch. 2, it is stated 
that ‘‘the words ‘perils of the sea’ only extend to 
cover losses really caused by sea damage, or the vio- 

, lence of the elements, ‘ ex marine tempestatis discrim- 
ine.’ They do not embrace all losses happening upon 
the seas." Vol. 2, p. 741 (5th ed.). There may be 
many dangers which come under other words, but 
which do not come under the words “perils of the 
seas.”’ If perils of the seas had really included all 
losses happening on the sea it is obvious that none of 
the subsequent words, which have been added to 
charter parties, bills of lading, and policies of insur 
ance, would have been wanted, or would have been 
included inthem. Therefore perils of the seas are 
those which are peculiar to carrying on business on 
the sea. They obviously therefore include the vio- 
lence of the sea itself. They include the danger 
which is caused to things being on the sea by reason 
ofthe action of other elements which act upon the 
sea. 

But rats do not come from the sea. They are not 
generated by the sea. They are no morea difficulty 
on board shipthan in a warehouse or amill. There- 
fore a priori one would have said that damage done to 
the ship or cargo on board the ship by rats could not 
be a peril of the seas, as construed from the begin- 
ning. The first time a similar question was raised (in 
Rohl v. Parr, 1 Esp. 445), that was done which in the 
old days judges were in the habit of doing much more 
than judges have been in the habit of doing lately. It 
wus ata time before the distinction was so strictly 
drawn between the construction of a mercantile doc- 
ument being for the court and not for the jury, and 
the question being partly for the court and partly for 
the jury. Lord Kenyon asked a mercantile jury at 
Guildhall wbether in the mercantile world damage to 
the ship’s bottom by worms was treated as a peril of 
the sea. The jury answered that it was not. There- 
upon Lord Kenyon having asked for that opinion of 
the jury, not as decisive,but in order to instruct him, 
held, that upon the true construction of the policy, 
damage done to the ship by worms was not within the 
term “ perils of the sea,”’ and that decision, which he 
having had himself instructed by the jury, held as 
a matter of law, has been adopted from that time to 
this. 

My Brother Lopes, in his judgment in the present 
case, which is most elaborate and careful, has not 
controverted that view; he has adopted the view 
that damage to the ship or cargo by rats of itself 
is not a damage caused by a peril or danger of the 
seas. 

It is hardly necessary to go through the cases, but I 
think it is better to name some of them to show how 
clear this has been. 

The case of Rohl v. Purr, 1 Esp. 445, which was ona 
policy of insurance on the ship, shows it very strongly. 





The ship sailed from St. Bartholomew, and arrived 
safely on the coast of Africa, and began to trade. 
Afterward, being about to return, it was found that 
the worms had eaten her bottom, and had destroyed 
it so effectually that the ship could barely get to Cape 
Coast, where she was condemned as irreparable. This 
case seems to me very strong. The worms had eaten 
the bottom of the ship—no doubt it was a wooden ship 
in those days—so as to render her unfit to be on the 
seas, so that it was wrong to continue the voyage, and 
so that it was right and proper to take her into a port 
of distress, where, if what had happened was caused 
by the perils of the sea, she was from the other cir- 
cumstances a constructive total loss, yet it was held 
that this eating by the worms was not, even in a poi- 
icy of insurance, a damage caused by a peril insured 
against, thatis by a peril of the sea. The damage in 
that case was done by worms but the result must have 
been the same if it had been done by rats. It would 
have been no stronger if it had been done by rats from 
the inside. If rats ate a wooden ship from the inside 
nearly through to the outside of planks, so that she 
became wholly unfit and unsafe to keep the seas, and 
she were carried into a port, where her coudition was 
such that she could not be repaired so as to be a sea- 
going ship, in the ordinary business sense of being 
capable of repair, that would not be loss caused bya 
peril of the sea. 

The next proposition which I shall lay down is that 
i business, if it is attempted to distinguish with ex- 
treme fineness, either as to construction or as to ap- 
plication to facts the possibility of real business is de- 
stroyed, and it seems to me impossible to hold with 
any thing like a business sense of responsibility that if 
rats eat within the eighth of an inch of the outside of 
the planks, and so make a ship unfit to keep on the 
seas and render her irreparable, that constructive 
total loss is not a loss caused by perils of the sea, yet 
if the rats were to eat the eighth of aninch further 
it would be a loss by perils of the sea. That is 
far too fine for me, and I think far too fine for busi- 
ness. 

If that case therefore is carried to its full length,the 
damage caused by the eating by rats however imme- 
diate is not even in a policy of insurance a peril of the 
seas within the meaning of the policy, and much more, 
as I shall presently show, is this soin a cbarter party 
or a bill of lading. 

There is acase with regard to rats (IZwnter v. Potts, 
4 Camp. 203) before Lord Ellenborough, which was 
again on a policy of insurance. The ship having 
touched at Antigua was detained there a considerable 
time by the sickness of the crew, and while she lay at 
that island the rats ate holes in ber transoms and other 
parts of her bottom. In consequence a survey was 
called, and the ship was found to be unfit to proceed 
to Honduras, and she was therefore condemned and 
the cargo sold. Here wasaship reduced to extremi- 
ties, unfit to keepthe sea and properly sold, but the 
loss having been -charged as caused by a peril of the 
sea, Lord Ellenborough was clearly of opinion that it 
was not a loss within any of the perils insured 
againsst. That, again, was the case of a policy cf in- 
surance. 

One would expect to find in America the same law 
as in England, because the American people of busi- 
ness have adopted the same forms of bills of lading 
and of policiesand of charter parties that we have 
ourselves. 

In the case of Hazard’s Administrator v. New Eng- 
land Marine Ins. Co., 8 Pet. 557, the damage was 
caused by worms. The judge directed the jury that 
“if they should find that in the Pacific Ocean worms 
ordinarily assail and enter the bottoms of vessels, then 
the loss of a vessel destroyed by worms would not be 





THE ALBANY LAW JOURNAL. 


491 











a loss within the policy.’’ I quote this case because 
the court there adopt the English decision to which I 
have referred. They say: ‘In 1796 the case of Rohl 
v. Purr, 1 Esp. 445, was tried, which involved this 
question, before Lord Kenyon and a special jury. 
His lordship said that ‘it appeared to hima question 
of fact rather than of law, such as the jury were com- 
petent to decide on from the opinion on the subject 
adopted by the underwriters and merchants.’ And 
‘the jury found it was nota loss within the term 
‘perils of the sea’ in policies of insurance, and of 
course that the plaintiff could not recover for a total 
loss.’ There seems to have been a general acquies- 
cence in this decision in England, as it has never been 
overruled.”’ 8 Pet. 583, 584. Then some other cases 
are cited, and it is said that in America the courts have 
adopted that finding of the English jury, and acted 
upon it. 

I should like to notice this point, which is raised by 
that last case. There the question left to the jury was 
whether inthe Pacific Ocean it was ordinary that 
worms should appear. 

It seems to me that there must bea distinction be- 
tween rats and some worms which attacked ships in 
the old days at sea. If by worms are meant worms 
which ate through the ship from the outside, those are 
worms which are generated by the sea and which at- 
tack from the outside, and this would immediately, I 
think, raise the question which was left to the jury in 
that case. Therefore the real ground why the loss was 
not held to come within the term “ perils of the sea” 
was this, that if the circumstances were the ordinary 
circumstances of the voyage insured then the loss was 
not within the terms of the policy. Then it would 
come within the ordinary circumstances, not the ex- 
traordinary circumstances of the voyage. Therefore 
tomy mindit is different in a caseof seaworms--— 
worms which are peculiar to the sea—attacking the 
ship from the sea, which I think would be a peril of 
the sea, unless it were that itis an ordinary circum- 
stance of the voyage, which either the underwriter, or 
the shipowner, or the owner of the cargo, ought to an- 
ticipate asan ordinary circumstance of the voyage. 
That question with regard to the attack of worms or 
barnacles can hardly arise in later days, because it was 
a danger to wooden ships which were not metalled. 
The metalling of ships was invented and applied 
chiefly in order to guard against that very danger, and 
now if a ship were sent into seas which are frequented 
by such worms without being metalled it would bea 
very strong circumstance upon which a jury would, I 
think, find that the ship was not seaworthy for that 
voyage even when she started. it being known at the 
time that in the ordinary course of the voyage this 
danger must be anticipated. But with regard to rats 
it stood from the beginning, as I say, subject to the 
other view that a danger to the ship or cargo by rats 
was not caused by an excepted peril in the bill of lad- 
ing or by a sea peril as insured against in the policy. 
Coming to later times, there is the case of Laveroni v. 
Drury, 8 Ex. 166; 22 L. J. (Ex.) 2, which to a certain 
extent is decisivein my opinion. There the question 
arose upon bills of lading. The cargo, which was 
cheese, a thing most liable to the attacks of rats, was 
damaged by rats. It is true that the sea-water did 
not come in. The only damage was the damage by the 
rats themselves. Pollock, C. B., said: “We agree 
with the learned judge, that the true question is 
whether damage by rats falls within the exception, 
and we are clearly of opinion that it does not. The 
only part of the exception under which it possibly 
could be contended to fall is as ‘a danger or accident 
of the sea and navigation,’ but this we think includes 
only a danger of the sea or navigation properly so- 
called, namely, one caused by the violence of the 








winds and waves (a vis major) acting upona seaworthy 
and substantial ship, and does not cover damage by 
rats, which is a kind of destruction not peculiar to the 
sea, or navigation, or arising directly from it, but one 
to which such a commodity as cheese” (this is also 
true as to rice) “is equally liable in a warehouse on 
land asina ship at sea.’’ With regard to the observa- 
tions made in the old days about a cat being on board, 
itwas characteristic of the reflned minds of those 
times to deal with such a matter. Pollock, C. B., who 
was a very practical judge, said he did not think much 
of the case of cats, because from the way in which car- 
goes are now stowed it would be very difficult for acat 
to make its way in amongst the cargo; and soit would. 
However that question of the cats was dropped long 
ago, as is well known. 

That case is a distinct decision that damage done tu 
a cargo by rats, where it does not let in sea-water, is 
not damage caused by perils of the sea. I have dealt 
with the cases as to damage tothe ship by rats or 
worms under a policy of insurance. Now I come to 
the case of damage toa shipora cargo under the ex- 
ception in‘a bill of lading, ora charter party. In the 
case of a bill of lading or charter party, not the last 
immediate cause, but the real effective cause is to be 
looked to, so that it must come to this if the rats, as I 
said before, eat within the eighth of an inch of the 
outside of the planks of the ship and so damage the 
ship, or if rats eat the cargo, or otherwise damage the 
cargo, this conduct of the rats is not a cause of dam- 
age which is excepted, yet if the rats go a little fur- 
ther and let the sea-water in, then the damage to the 
cargo is to be excepted. It is impossible, and it can- 
not bein my mind that there are such distinctions. 
Therefore I take the case of Laveroni v. Drury, 8 Ex. 
166; 22 L. J. (Ex.) 2, to be decisive, not only of what 
had then to be decided, namely, that damage caused 
by rats is not damage caused by a peril of the sea, but 
also as a necessary consequence, to prove this, that if 
rats gnaw through a pipe and let the water in, never- 
theless, as the rats are the cause, and the sea is not, 
and the letting in of the sea-water is only an effect of 
the cause, the real effective cause being the rats, what 
the rats do is not damage caused by perils of the sea. 

I think myself the cases would made it doubtful, 
even in a policy of insurance, whether it ought not to 
be held where rats gnaw through the planks of the 
ship, the act is so closely immediate that the coming 
in of the sea-water should be treated, not as a cause at 
all, but as an effect, so that even in that case there 
would be causa proxima as well as causa causans; 
but this is amatter which we need not determine on 
the present occasion, and which must remain open 
until the point is raised. 

Taking the distinction of construction which has 
always been applied as between charter parties, bills 
of lading, and policies of insurance, I feel in my own 
mind perfectly clear that where the effective cause is 
the conduct of rats, as the learned judge has found 
here in terms, and properly found, it cannot be held 
that the coming in of the sea-water is the cause. 

Therefore, with the greatest deference, I cannot 
agree with the judgment of my Brother Lopes. I 
have read his judgment with the utmost care, and I 
think he has in reality, although he did not mean to 
do it, acted upon this: ‘The immediate cause of 
damage in this case,’”’ he says, ‘‘was the incursion of 
salt water through the hole in the pipe eaten through 
by the rats; the effective cause of damage was the rat 
or rats.’ 16 Q. B. Div. 63%. Therefore it seems to me 
that. he has inadvertently applied to this case the 
strictest rules of the causa proxima, which is only ap- 
plicable to policies of insurance and is not applica- 
ble to bills of lading or charter parties. In my 
opinion it has been held from the beginning that in a 
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bill of lading or in a charter party the effective cause 
is to be looked to, and not the immediate cause, in the 
sense of its being causa proxima, as in the case of a 
policy of insurance. That is the defect in the careful 
and elaborate judgment which he has given. 

For the purpose of regularity in business, and in 
order that people may know what their liabilities are, 
and what they are undertaking, it seems to me that 
we must revert back to the old rule, and say that 
where the effective cause of a loss under a charter- 
party or a bill of Jading is the damage to the cargo by 
rats that is not a peril excepted, and where the rats, 
by being the effective cause, let in the sea, this letting 
in of the sea is not a cause at all. It is the effect of 
what was done by the rats, and the rats were the effec- 
tive cause. 

Ll cannot therefore agree with the judgment, and I 
am of opinion that it must be overruled. 

Bowen, L. J. The judgment I am about to read is 
the judgment of my Brother Fry and myself. 

This was an action brought against the owners of a 
ship to recover damages for sea injury to the cargo 
caused by a leakage of which rats were the authors. 
The defendants’ ship had been chartered by the plain- 
tiffs to proceed to Akyab and there load a cargo of 
rice for Liverpovl. The excepted perils in the charter 
party were the act of God, and all and every other 
dangers and accidents of the seas, rivers, and steam 
navigation of whatsoever nature and kind and errors 
of navigation during the voyage, and the tenor of the 
bills of lading was the same. It appeared that the 
damage was caused during the voyage to Liverpool, 
after the ship had left Akyab, by sea water passing 
through a hole in a metal pipe connected with a bath- 
room in the vessel, this pipe having been gnawed 
through by rats. 

It was not disputed at the trial that all reasonable 
precautions had been taken by the captain and‘his crew 
to keep down the rats on the voyage from Liverpool 
to Akyab. The jury found further that the rats which 
caused the damage were not brought on board by the 
shippers in the course of shipping the rice at Akyab, 
and that those on board had taken reasonable precau- 
tions to prevent the rats coming on board at Akyab 
during the shipping of the cargo. There was on the 
other hand no finding of the jury, and no admission 
by the parties as to the condition of the vessel in re- 
spect of rats when she left Liverpool for Akyab, or as 
to the original cause of the presence of rats on board 
the ship. 

The case was dealt with by Lopes, L. J., on further 
consideration, and he directed a verdict for the de- 
fendants on the ground that the case was one of dan- 
ger or accident of the seas within the exception in the 
shipping documents, and that the shipowners were 
thereby exonerated. Fromthis judgment the plain- 
tiffs now appeal. 

That damage done to cargo by the direct action of 
rats, which devour it on the voyage, is not due toa 
peril of the sea, was decided in Kay v. Wheeler, L. R., 
2 C. P. 302, by the exchequer chamber. See Laveroni 
v. Drury,8 Ex. 166; 22 L. J.(Ex.) 2, and Aymar v. 
Astor, 6 Cow. 266. It was contended however in the 
present case, on behalf of the shipowners, that the 
question is a different one where cargo is directly 
damaged by sea-water enteringa ship through leaks 
which rats have caused, and that although the ship- 
owner is not excused when the rats eat a cargo of rice 
directly—if a rat eats through a pipe which lets the 
sea-water in upon the rice, the accident is one for 
which the shipowner will not be responsible—a dis- 
tinction, which if it exists, must be admitted to 
savor of subtlety. By the common law of this country, 
which in this respect is stricter than either the civil 
law or the law of many continevtal nations, a carrier 








by sea was liable for loss or damage to goods, except 
only in the event of accidents caused by the act of 
God or of the king’s enemies. 

In Dale v. Hall, 1 Wils. 281, the loss was occasioned 
by a leakage caused by rats gnawing a hole in the bot- 
tom of the vessel. The goods were not carried under 
any bill of lading, and it was held that by the common 
law the hoyman was not excused on the ground of 
any act of God. The larger exception to the carrier's 
liability contained in the exception of perils of the 
seas or accidents and dangers uf the seas has sprung 
up gradually since the reign of Queen Elizabeth, no 
such provision being found in the forms of charter- 
parties or of bills of lading given in West’s Symboleo- 
graphie, but being known apparently in the reign of 
Charles 1. See Pickering v. Barkley, 1 Style, 132; 
Mors v. Slew, 3 Keb. 73; and Barton v. Wolliford, 3 
Comb. 56. The cargo inthe present case was carried 
under a bill of lading containing the now familiar ex- 
ception, and we have to consider accordingly whether 
a carrier who would not be excused by the common 
law for loss due to leakage caused by rats, can find 
protection under the express term “‘accident or dan- 
ger of the sea.”’ 

The exact definition of the term ‘‘dangers or acci- 
dents of the sea,’ or of the cognate expression 
“perils”? of the sea, which latter name is only the 
Latinised equivalent for ‘‘dangers,’’ has been the 
subject of perpetual discussion both in England and 
America. On the one side it has been sought to con- 
fine it to calamities which occur only through the vio- 
lence of the elements (ex marince tempestatis discrimine) 
or (to use the language of Marshall, vol. 2, p. 487, part 
I, ch. 12,§ 1), ‘‘suchas arise from stress of weather, 
winds and waves, from lightning and tempests, rocks 
and sands,”’ etc. By others it has been sought to ex- 
tend it so as to include all inevitable accidents which 
occur upon the seas, or at all events all such as occur 
by the action of sea-water in the course of navigation, 
for which human negligence, or for which at allevents 
the carrier’s negligence is not respousible. The term 
‘peril of the sea’? isone which has long been em- 
ployed in policies of insurance as well asin contracts 
of carriage, though losses which fall within the mean- 
ing of the policy (owing to the different nature of the 
contract) are not always losses which would fall 
within the bill of lading exception. But it may be at 
least considered probable (subject always to any ques- 
tion of usage or construction) thatifa loss is not due 
toa peril of the sea within the meaning ofa policy of 
insurance, neither will it be due to aperil of the sea 
within the meaning of the ordinary bill of lading. 
According to Lord Tenterden the decision of the 
judge upon what is a peril of the sea may be guided by 
usage and the course of practice among merchants, 
and it is observable that the case in which pirates 
were first held to bea peril of the sea was decided 
upon a certificate of merchants, read in court, that 
they were so esteemed. Style, 132. Itis not neces- 
sary in the present instance, and not being necessary 
it would be undesirable to lay down an exhaustive de- 
finition as to the meaning of the term “perils of the 
sea,’ either in contracts of carriage orin policies of 
insurance. We desire to leave ourselves entirely free 
to consider (whenever the necessary occasion arises) 
whether the term “perils of the sea’’ may not em- 
brace other dangers beyond those which are due 
directly to the violent action of the elements. Unless 
there be some exception to such a definition it is diffi- 
cult to account for the fact that pirates by mercantile 
custom are a peril of, the sea, or that shipwreck 
upon a hidden boulder, when not due to the negli- 
gence of the master, would bedue to the same ex- 
cepted cause. 

It 1s sufficient to affirm broadly that within the 
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meaning of an ordinary charter-party or bill of lading 
a loss cannot be due to the perils of the sea which the 
exercise of reasonable skill and diligence va the part of 
the shipowner might have averted. 

In the case of The Schooner Reeside (a. Db. 1837), 2 
Sum. 571, Story, J., thus expresses himself: ‘The 
phrase ‘danger of the seas,’ whether understood in 
its most limited sense, as importing only aloss by the 
natural accidents peculiar to that element, or whether 
understood in its more extended sense, as including 
inevitable accidents upon that element, must still, in 
either case, be clearly understood to include only 
such losses as are of an extraordinary uature, or arise 
from irresistible force, or some overwhelming power, 
which cann st be guarded against by the ordinary ex- 
ertions of human skill and prudence.”’ So again in 
Marshall Ins., vol. 1, p. 234, Part I, ch. 7, $4: “Ifany 
loss or damage happen to the goods, from any fault or 
defect of the ship (not arising from sea damage, or 
from any accident or misfortune in the voyage, but 
from some latent defect before she sailed), the owner 
of the goods has his remedy against the owners of the 
ship for such loss or damage.’’ The judgment of 
Lopes, L. J., in the court below, accepts this principle, 
but proceeds upon the basis that the action of the rats 
in gnawing through the pipe and letting in the sea- 
water upon the cargo was a matter beyond all human 
control, that it was, to adopt his own words, a case 
‘‘of sea damage at sea and nobody’s fault.’’ The bur- 
den of proof of this rested upon the shipowner, but 
the admission made during the trial of the case and 
the finding of the jury seem to us to fall far short of 
establishing the inference drawn by Lopes, L. J. It 
is consistent with both the verdict and the findings 
that the presence of rats may have constituted an 
original vice in the ship when she sailed to take in 
cargo, which continued down to and at the time when 
she in fact took it in. Their presence at such a time, 
so far as their presence constituted any element of 
danger to the cargo, was to that extent a defect in the 
ship. Even if it were shown to be impossible to have 
excluded the rats which caused the mischief to the 
pipe, a topic which it may be said we have not the ma- 
terials before us for discussing exhaustively, it would 
still we think be doubtful whether aship with rats on 
board her that receives goods into her hold ought not 
to bear the responsibility for all damage done to the 
goods by the rats. 

The burden, as we have said, rests upon the ship- 
owner. An owner of cargo has no means of knowing 
what has been done by the ship in respect of rats or 
what is the condition of the vessel. He hasa right to 
assume that the ship is reasonably fit for the carriage 
of his goods. The broad inference of fact which most 
persons would accordingly be inclined to draw is that 
rats capable of doing substantial mischief to a ship or 
cargo, and which do not come on board with the cargo 
itself, are not the kind of inevitable misfortune which 
happens to ships fit to carry cargo; that a rat and all 
the direct or indirect mischief a rat does is, in other 
words, a peril of the ship and not aperil of the sea. 
Sir William Jones (Essay on the Lawof Bailments, 
105), commenting upon the case of Dale v. Hall, 1 
Wils. 281, in which the rats had gnawed out the 
oukum and made a small hole through which the 
water gushed, says that it must have been at least or- 
dinary negligence to let a rat do such mischief ina 
vessel, and quotes the Digest (19, 2, 13,6): ‘* Si fullo 
vestimentu polienda ucceperit, eaque mures roserint, ex 
locuto tenetur, quia debuit ab hac re cavere.’* The court 
of exchequer in Laveroni v. Drury, 8 Ex. 166; 22 L. J, 
(Ex.) 2, seem to have been of the same opinion. Speak- 
ing of a passage from Roccus, which states that keep- 
ing cats on board excused the shipowner from damage 
by rats, Pollock, C. B., says: ‘‘ Whatever might have 





beeu the case when Roccus wrote, we cannot but 
think that rats might be now banished from a ship by 
no very extraordinary degree of diligence on the part 
of the master.’’ 8 Ex. 172. It is not impossible that 
it was on some such broad common-sense view of the 
case that Lord Ellenborough proceeded when in Hun- 
ter v. Potts, 4 Camp. 203, he held that a loss arising 
from ratseating holes in the ship’s bottom is not 
within the perils insured against by the common form 
of a policy of insurance. Asa rule, rats can be kept 
out of ships which are fit to carry cargo, and speaking 
broadly, a loss which is,due to leakage caused by rats 
wil probably be found to be due not to the perils of 
the sea, but to the defects of the ship or the want of 
precautions of the shipowner. In his chapter dealing 
with policies of insurance, the learned author of Kent's 
Commeutaries, says: “It has even been a vexed 
question whether the damage done toa ship by rats 
was among the casualties comprehended under perils 
of the sea, and the authorities are much divided on 
the question. The better opinion would however 
seem to be that the insurer is not liable for this sort 
of damage, because it arises from the negligence of the 
common carrier, and it may be prevented by due care, 
and is within the control of human prudence and 
sagacity.’’ Vol. 3, pp. 300, 301. He adds in a note 
some references to a number of foreign juridical 
writers, who have all maintained the principle that 
the owner, and not the insurer, is liable for an injury 
by rats, and states that the only case which he has 
met with directly to the contrary is that of Garrigues 
v. Coxe, 1 Bin. 592. Story Bail., § 513, adds, that ‘it 
seems that a loss occasioned by a leakage which is 
caused by rats gnawing a holein the bottom of the 
vessel is not in the English law deemed a loss by a 
perilof the sea.’’ Lord Tenterden in his work on 
Shipping, part IV, ch. 5,8 4, adopts language to the 
sume effect: ‘‘ Where rats,” he says, ‘* occasioned a 
leak in the vessel, whereby the goods were spoiled, 
the master was held responsible for the damage not- 
withstanding the crew afterward, by pumping, eto., 
did all they could to preserve the cargo from injury. 
And this determination agrees with the rule laid down 
by Roceus, who says: ‘If mice eat the cargo and 
thereby occasion no small injury to the merchant, the 
master must make good the loss, because he is guilty 
ofafault. Yetif he had catson board his ship he 
shall be excused.’ This rule and the exception to it, 
although bearing somewhat of a ludicrous air, furnish 
a good illustration of the general principle, by which 
the master and owners are held responsible for every 
injury that might have been prevented by human 
foresight or care. In conformity to which principle, 
they are responsible for goods stolen or embezzled on 
board the ship by the crew or other persons, or lost or 
injured in consequence of the ship sailing in fair 
weather against a rock or shallow known to expert 
mariners.” 

It is not strictly necessary to decide what would be 
the result in the somewhat improbable case of a ship- 
owner who succeeded in proving that the presence of 
rats that have caused mischief by leakage to the cargo, 
was neither due to any defect in the reasonable condi- 
tion of his ship nor a matter which by reasonable pre- 
cautions could have been prevented. This hypotheti- 
cal case of a possible exception to what we may call 
the broad and natural inference of fact 1s reserved by 
Marshall, vol. 1, p. 235, part I, ch. 7, § 4, where he says 
that the owners are liable for damage done by rats, 
unless it appear that all necessary precautions were 
used to prevent it. The academical question which 
Marshall and other writers have left openitis not 
necessary in the present case to close, so far as relates 
to leakage caused by rats as distinguished from dam- 
age done by them to the cargo directly. 
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It is however obvious that the continental writers to 
whom Story refers as entertaining a view that in such 
a case the owner would be protected, wrote at atime 
when ships were very different from the carrying ships 
of the present day, nor indeed were their views fol- 
lowed by the court of exchequer in Laveroni v. Drury, 
8 Ex. 166; 22 L. J. (Ex.) 2, or by the exchequer cham- 
berin Kay v. Wheeler, L. R., 2C. P. 302. It never 
must be forgotten that the English law is less indul- 
gent to the carrier than either the Roman law or the 
law of many continental nations. Inthe present in- 
stance, the burden of proof resting with the shipowner, 
no facts have been established which raise this specu- 
lative point. It was consistent with all the findings 
that the mischief done to the pipe and the incursion 
of sea-water which followed would never have hap- 
pened but foreither a defect in the condition of the 
ship or some want of providence in the shipowner or 
his servants. The question therefore does not arise 
whether there may not be a conceivable case of leak- 
age caused by rats which would not fall within the 
broad and every-day rule. 

For these reasons we are of opinion that the judg- 
ment of the court below must be reversed, and the 
appeal allowed with costs. 

Appeal allowed. 

Judgment for the plaintiffs. 

Solicitors for plaintiffs: Hollams, Son and Coward. 

Solicitors for defendants: W. A. Crump & Son. 


—___.¢—______ 


LICENSE TO CUT TIMBER—EXTENSION—SALE 
OF LAND—LIABILITY OF GRANTEE. 


MICHIGAN SUPREME COURT, NOV. 4, 1886. 


WILLIAMS V. FLOop. 


A. agreed in writing to sell to B. the timber standing on cer- 
tain land, and provided that the same should be cut and 
removed in two years. Afterward he agreed orally with 
B. to extend the time for cutting and removing the same, 
but before the time had expired A. made a sale of the 
land to C., who had actual notice of the parol agreement 
with B., and forbade hiscutting any more. In the action 
of trespass on the case by B, against C. for the value of 
the timber, held, that the agreement for extension was a 
license to B_, which C. had a right to revoke; that B. had 
aright only to remove the timber which he had cut, until 
forbidden by C. to cut any more; and that he could main- 
tain no action against C.for the value of the standing 
timber. 


—_— to Berrien. 


C. B, Potter (Clapp & Bridgman, of counsel), for 
plaintiff. 

N. A. Hamilton and Edwar! Bacon, for defendants 
and appellants. 

CHAMPLIN, J. This isan action of trespass on the 
case, to recover the value of certain standing and 
down timber on a parcel of land described in plain- 
tiffs declaration. On the 16th day of September, 1882, 
James Flood, who is an uncle of defendants, was the 
owner in fee of the land, and on that day, by a writ- 
ing under seal, sold to the plaintiff “all the standing 
timber from and over the size of nine inches in diam- 
eter on the stump, situated, standing, or being upon 
the land” in question. Theinstrument contained the 
following clause: ‘‘Giving and granting the said 


Henry Williams the undisputed right, for two years 
from this date, to enter upon the said premises and 
remove the said timber, the same as if he, the said 
Henry W. Williams, was the owner in fee of said 
land.” 


Williams went on and took off a portiun of the tim- 
ber within the two years, and before the time limited 
had expired he agreed with James Ford, the owner of 
the land, verbally, for an extension of time for one 
year in which to cut and remove the balance. Before 
this extended time expired, be and Ford agreed upon 
another extension, to and including the winter of 
1885-6. This agreement was also verbal, and both of 
them were withont any new consideration passing 
from Williams to Ford. November 27, 1885, defend- 
ants purchased the lands upon which the trees were 
standing from their uncle, and received a deed exe- 
cuted on that day. It was not a full covenant war- 
ranty deed, but contained a covenant against the 
grantor’s own acts. At the time of their purchase 
however they were fully informed that the plaintiff 
had purchased the timber, and that the time in which 
he was to cut and remove it had been extended by 
verbal agreement, as above stated. Shortly after New 
Year's of 1886 the plaintiff commenced to cut the tim- 
ber with a view of removing it, when he was forbid- 
den to do so by the defendants, who claimed to own 
the timber by virtue of their deed. 

Plaintiff desisted, and brought this action to recover 
the value of the timber, both standing and severed, 
left on the land covered by his bill of sale from James 
Ford. The Circuit judge instructed the jury to ren- 
der a verdict for the plaintiff, but how much the ver- 
dict should be was left to the jury to determine under 
the testimony. The jury returned a verdict in favor 
of the plaintiff for $546.33. 

One of the principal questions presented for consid- 
eration is whether the limitation of time for the re- 
moval of the timber from the land is a covenant that 
the purchaser will remove the timber in two years, or 
a condition subsequent of the contract of sale, which 
upon default would terminate the right of removal, 
and revest the title to such timber as remained upon 
the land inthe vendor. The question was raised, but 
not decided, in Green v. Bennett, 23 Mich. 464, as the 
facts of the case showed that the vendor had treated 
the limitation of crime asa covenant, and had sued 
the vendee fora breach thereof, aud obtained judg- 
ment. 

In applying rules of construction, the language em- 
ployed in the instrument, the circumstances under 
which the contract was made, and the purpose for 
which it was made, are to be taken into considera- 
tion. The operative words in the written agreement 
are: ‘* The party of the first part, for and in consider- 
ation of the sum of $500, to usin hand paid by Henry 
W. Williams, the receipt whereof is hereby acknowl- 
edged, does by these presents sell, assign and convey 
to the said Henry W. Williams all the standing tim- 
ber,”’ etc. The words express the intention to sell and 
convey the standing timber as timber attached toand 
a part of the freehold, by which a present title was to 
pass, and cannot be construed into an executory agree- 
ment to selland convey the timber when it should be 
thereafter severed. 

The agreement conveyed an interest in the land, 
and was such as the statute of frauds required to be in 
writing to be valid. Russel? v. Myers, 32 Mich. 522; 

Wetmore v. Neuberger, 44 id. 362; Spulding v. Archi- 
bald, 52 id. 365; Putney v. Day, 6 N. H. 430; S.C., 25 
Am. Dec. 470; Owens v. Lewis, 46 Ind. 488; 8S. C., 15 
Am. Rep. 295; Daniels v. Bailey, 43 Wis. 566; Slycum 
v. Seymour, 36 N. J. L. 138. 

When conveyed it was an interest in lands, and did 
not cease to be such thereafter until severance. If the 
limitation as to time of removal should be construed 
as acovenanton the part of the purchaser that he 
would remove the timber in the time specified, the 
title to the timber would remain in the purchaser 





after the time limited had expired, and he could still 
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enter upon the premises, and remove the same at his 
pleasure, being liable to the vendor for such damages 
as he should cause in so doing. The vendor would 
also have aright of action against his vendee for a 
breach of the covenant in not performing the cove- 
nant asagreed. But it is perceptible at a glance that 
this might be a very inadequate remedy. The stand- 
ing timber would be an incumbrance upon his land, 
and would deprive him of its use for agricultural pur- 
poses and it would bea constantly-recurring injury 
quite incapable of estimation in dollars, and would 
depreciate the marketable value of his land while the 
timber remained. It cannot be claimed that the words 
employed in the agreement amount to an express cov- 
enant to remove the timber in the time named. Nor 
do I see that one is implied from the nature of the 
agreement. 

It appears to me that the parties intended the one 
to sell and the other to purchase the standing timber, 
upon the condition that it should be removed from 
the land within the time specified, and that the title 
to such as should remain upon the land at the expira- 
tion of the time should revest in the vendor, the ef- 
fect of the whole transaction being a sale of so much 
of the timber as the vendee should remove from the 
land within the time limited in the agreement for its 
removal. That this was the intention of the parties, as 
expressed by the contract, is borne out by the conduct 
of the parties, who appear to have placed this construc- 
tion uponit. The vendee asked for and obtained a 
verbal extension of the time upon two different occa- 
sions; and it is upon this extension of the time that 
the rights of the parties depend in this controversy. 
The breach of the condition worked a forfeiture of 
the plaintiff's right and title to the remaining tim- 
ber. 

That the vendor could waive the forfeiture or breach 
of condition cannot be disputed. That he did so in 
this instance cannot be denied, if it was competent 
for him to do so by parol. The defendants insist that 
the contract, being of that nature which the statute of 
frauds requires to be evidenced by writing, any exten- 
sion of time in which it was to be performed must 
also be in writing to be binding. Abell v. Munson, 18 
Mich. 306; Cook v. Bell, id. 393. 

This position would seem to be consistent with the 
rulings of this court, holding that such a sale of stand- 
ing timber conveys an interest in real estate, and is 
not valid unless in writing; for if the interest of the 
vendee in the standing timber would cease at the ex- 
piration of the time limited in the contract for its re- 
moval, the effect of the extension would be to grant a 
new or further interest in the land, and would re- 
quire a contract in writing as much as the original 
contract. 

If however the agreement for the extension was in- 
valid as a contract, it would be good as a license, and 
a protection to the vendee for any act done under it 
until it was revoked. He would have the right to re- 
move all the timber which he had cut up to the time 
the defendants forbade his cutting more; and if they 
refused to permit him to enter upon their land for 
that purpose, it would in law amount to a conversion 
by them of the timberso cut. They would not be lia- 
ble in this action for the timber standing upon the 
land at the time the license was revoked. This must 
be the result in an action at law; especially in those 
States where the jurisdiction of courts of law and 
equity are administered separately. In some States, 
where the courts of law have equitabie cognizance, re- 
liei is granted upon proper pleadings in common-law 
courts. Courts of equity have in proper cases en- 


forced a license, and restrained its revocation, where 
such revocation would operate as a fraud upon the 





licensee, or would be productive of great hardsbip, in 
such cases treating the license as an agreement to give 
the right. 

The Circuit judge rightly leftit to the jury to find 
whether the defendants refused to permit the plaintiff 
to remove such of the timber as he had severed before 
the license was revoked, but he was wrong in instruct- 
ing them to return a verdict in favor of the plalasi® 
for the value of the standing timber. 

The judgment should be reversed, and a new trial 
ordered. 

Campbell, C. J., and Sherwood, J., dissent. 


——_»—_—_—_— 


ONITED STATES SUPREME COURT AB- 
STRACT. 

EVIDENCE—DECLARATIONS OF AGENTS—MEMORAN- 
puM.—(1) In an action against a railroad company to 
recover damages for injuries received by a passenger 
ona train, a declaration of the engineer, made be- 
tween ten and thirty minutes after the accident oc- 
curred, as to the rate at which the train was going at 
the time, is not admissible in behalf of the plaintiff. 
The acts of an agent, within the scope of the author- 
ity delegated to him, are deemed the acts of the prin- 
cipal. Whatever he does in the lawful exercise of that 
authority is imputable to the principal, and may be 
proven without calling the agent asa witness. So in 
consequence of the relation between him and the 
principal, his statement or declaration is, under some 
circumstances, regarded as of the nature of original 
evidence; ‘‘ being,’’ says Phillips, ‘‘the ultimate fact 
to be proved, and not an admission of some other 


fact.” 1 Phil. Ev. 381. ‘* But it must be remem- 
bered,”’ says Greenleaf, “that the admission of the 


agent cannot always be assimilated to the admission 
of the principal. The party’s own admission, when- 
ever made, may be given in evidence against him; but 
the admission or declaration of his agent binds him 
only when it is made during the continuance of the 
agency, in regard toa transaction then depending et 
dum fervet opus. Itis because it is « verbal act, and 
part of the res geste, that itis admissible at all; and 
therefore it is not necessary to call the agent to prove 
it; but wherever what he did is admissible in evi- 
dence, there it is competent to prove what he said 
about the act while he was doing it.’”” 1Greenl. Ev., 
§ 113. This court had occasion in Packet Co. v. 
Clough, 20 Wall. 546, to consider this question. Re- 
ferring to the rule as stated by Mr. Justice Story in 
his Treatise on Agency, § 134, that ‘‘ where the acts of 
the agent will bind the principal, there his represen- 
tations, declarations and admissions respecting 
the subject-matter will also bind him, if made at the 
same time, and constituting part of the res geste,” the 
court, speaking by Mr. Justice Story, said: ‘‘A close 
attention to this rule, which is of universal accept- 
ance, will solve almost every difficulty. Butan act 
done by an agent cannot be varied, qualified or ex- 
plained, either by his deciarations, which amount to 
no more than a mere narrative of a past occurrence, 
or by an isolated conversion held, or an isolated act 
done, at a later period. The reason is that the agent 
to do the act is not authorized to narrate what he had 
done, or how he had done it, and his declaration is no 
part of the res geste.’”’ We are of opinion that the dec- 
laration of the engineer, Herbert, to the witness 
Roach was not competent against the defendant for 
the purpose of proving the rate of speed at which the. 
train was moving at the timeof the accident. It is” 
true, that in view of the engineer’s experience and po- 
sition, his statements underoath as -a witness in re- 
spect to that matter, if credited, would have influence 
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with the jury. Although the speed of the train was 
in some degree subject to his control, still his author- 
ity in that respect did not carry with it authority to 
make declaratious or admissions at a subsequent time 
as to the manner in which, on any particular trip, or 
at any designated point in his route, he had performed 
his duty. His declaration, after the accident had be- 
come a completed fact, and when he was not perform- 
ing the duties of an engineer, that the train at the 
moment the plaintiff was injured was being run at 
the rate of eighteen miles an hour, was not explaha- 
tory of any thing in which he was then engaged. It 
did not accompany the act from which the injuries in 
question arose. It was, in its essence, the mere narra- 
tion of a past occurrence, not a part of the res geste— 
simply an assertion or representation in the course of 
conversation as toa matter not then pending, and in 
respect to which his authority as engineer had been 
fully exerted. It is not to be deemed part of the res 
geste simply because of the brief period intervening 
between the accident and the making of the declara- 
tion. The fact remains that ths occurrence had ended 
when the declaration in question was made, and the 
engineer was not in the act of doing any thing that 
could possibly affect it. If this declaration had been 
made the next day after the accident, it would scarcely 
be claimed that it was admissible evidence against the 
company. And yet the circumstance that it was made 
between ten and thirty minutes—an appreciable pe- 
riod of time—after the accident, cannot upon princi- 
ple make this case an exception to the general rule. If 
the contrary view should be maintained, it would fol- 
low that the declarations of the engineer, if favorable 
to the company, would have been admissible in its 
behalf as part of the res geste, without calling him as a 
witness—a proposition that will find no support in the 
law of evidence. The cases have gone far enough in 
the admission of the subsequent declarations of agents 
as evidence against their principals. These views are 
fnlly sustained by adjudications in the highest 
courts of the States. (2) In an action brought by a 
husband and wife to recover for injuries to the latter, 
a written statement of her physician as to the nature 
and extent of her injuries, made at the request of the 
husband after the writer had been attending the wife 
for some time, is not admissible, in connection with the 
physician’s testimony that it correctiy stated her con- 
dition at the time—it not appearing that the witness 
could not recall the facts therein stated at the time of 
giving his testimony; and although the witness testi- 
fied, apart from the writing, to the material facts em- 
bodied in it, the admission of it in evidence is ground 
for reversal, as it cannot be determined what weight 
may have been given it by the jury. The authorities 
are uniform in holding that a witness is at liberty to 
examine a memorandum prepared by him, under the 
circumstances in which this one was, for the purpose 
of refreshing or assisting his recollection us to the 
facts stated in it. But there are adjudged cases which 
declare that unless prepared in the discharge of some 
public duty, or of some duty arising out of the busi- 
ness relations of the witness with others, or injthe reg- 
ular course of hisown business, or with the knowl- 
edge and concurrence of the party to be charged, and 
for the purpose of charging him, such a memorandum 
cannot under any circumstances be admitted as an in- 
strument of evidence. There are however other cases 
to the effect, that where the witness states under 
oath that the memorandum was made by him pres- 
ently after the transaction to which it relates, for the 
purpose of perpetuating the recollection of the facts, 
and that he knowsit was correct when prepared, al- 
though after reading it he cannot recall the circum- 
stances so as to state them alone from memory, the 


the caseadmits. The present case does not require us 
to enter upon an examination of the numerous au- 
thorities upon this general subject; for it does not 
appear here but that at the time the witness testified 
he had, without even looking at his written state- 
ment, a clear, distinct recollection of every essential 
fact stated init. If he had such present recollection, 
there was no necessity whatever for reading that paper 
tothe jury. Applying then to the case the most lib- 
eral rule announced in any of the authorities, the rul- 
ings by which the plaintiff's were allowed to read the 
physician’s written statement to the jury us evidence, 
in itself, of the facts therein recited, was erroneous. 
It is however claimed in behalf of the plaintiffs that in 
his answers to other interrogatories the physician tes- 
tified apart from the certificate to the material facts 
embodied in it, and that therefore the reading of it to 
the jury could not have prejudiced the rights of the 
defendant, and for that reason should not be aground 
of reversal. Weare unable to say that the defendant 
was not injuriously affected by the reading of the phy- 
sician’s certificate in evidence. It is not easy to de- 
termine what weight was given toit by the jury. In 
estimating the damages to be awarded, in view of the 
extent and character of the injuries received, the jury, 
for aught that the court can know, may have been 
largely controlled by statements. The practice of ad- 
mitting the unsworn statements of witnesses, pre- 
pared in advance of trial, at the request of one party, 
and without the knowledge of the other party, 
should not be encouraged by further departures from 
the established rules of evidence. While this court 
will not disturb a judgment for an error that did not 
operate to the substantial injury of the party against 
whom it was committed, it is well settled that a re- 
versal will be directed unless it appears beyond doubt 
that the error complained of did not and could not 
have prejudiced the rights of the party. Smiths v. 
Shoemaker, 17 Wall. 630, 639; Deery v. Crary, 5 id. 
795; Moores v. National Bank, 104 U. 8. 630; Gilmer 
v. Higley, 110 id. 50; S. C., 3 Sup. Ct. Rep. 471. Nov. 
1, 1886. Vicksburg & M. R. Co. v. O’Brien. Opinion 
by Harlan, J. Waite, C. J., Field, Miller and Blatch- 
ford, JJ., disseuting. 


PostT-OFFICE—CONTRACT IMPLIED FROM SERVICES— 
GOVERNMENT MAIL CONTRACTS.—Where in the condi- 
tion for the carrying of the United States mails, at- 
tendant upon the land grant toa railroad corporatiqn, 
the postmaster-general is empowered to establish the 
price until fixed by Congress, such power includes the 
power to prescribe the period of its duration which is 
in his discretion, unless collateral stipulations, which 
could not be enforced without consent of the com- 
pany, are annexed to the agreement with him. In 
that case a contract is created which cannot be disre- 
garded by thegovernment without a breach of good 
faith. The plaintiff, arailroad company, carried the 
United States mails for four years under a written 
contract with the postmaster-general. It was bound 
to carry the mails, under the terms of its land grant, 
at such prices as Congress should by law direct. After 
the expiration of the written contract the company 
continued to perform the same services for four years 
more, receiving pay for some months at the old rate, 
then at a reduced rate fixed by the postmaster-general, 
and then at rates reduced twice successively by acts of 
Congress, of which the plaintiff received notice. Held, 
on an action to recover the difference between the 
rates as reduced by Congress and the rates fixed by 
the postmaster general, no right could be implied 
against the government from the continuance of the 
services, nor was plaintiff bound by the terms of its 
written contract. Nov. 1, 1886. Jacksonville, P. &M 





paper may be received as the best evidence of which 


R. Co. v. United States. Opinion by Field, J. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONTRACT—RESTRAINT OF TRADE—CONTRACT DIVIS- 
IBLE AND REASONABLE.—A., by acontract, for a valu- 
able consideration, agreed with B. that he would not 
thereafter engage in the business of manufacturing 
ochre “in the county of Lehigh or elsewhere.’’ He 
subsequently went into the business of manufacturlng 
ochre in Lehigh county, and upon a bill for injunction 
to restrain him from continuing the same being filed 
by B., he answered that his contract was in restraint 
of trade, and therefore contrary to public policy. 
Held, that the contract was divisible as to place; that 
while it was void outside of Lehigh county, it was 
good within the county; that it was competent for A. 
to make the contract; and that it was reasonable and 
not appressive. A contract restraining one of the 
parties from the exercise of a trade within a limited 
locality, when there is reasonable ground for the re- 
striction is valid. Inquiry will not be made into the 
adequacy of the consideration. Its value will mot be 
measured against the uncertain value of the right to 
carry on the trade or business. If it be reasonable it 
is enough. McClurg’s Appeal, 58 Penn. St. 51. The 
covenant as to place, ‘‘in the county of Lehigh or 
elsewhere,” is divisible and valid as to the county. 
For the present it is conceded to be void elsewhere. 
This point was decided in a case where the party 
agreed not toengagein a particular business in Cin- 
cinnati or elsewhere. Thomas v. Miles, 3 Ohio St. 
274. Other cases are cited by the learned judge of the 
Common Pleas sustaining the same doctrine. None 
to the contrary was referred to at the argument. 
Where a county or city or borough is named as a limit 
and an unreasonable extent of territory in addition is 
also named, the covenant is divisible, and may be 
valid as to the particular place which “is a reasonable 
limit. It has been said that all the cases, when they 
come to be examined, seem to establish this principle 
—that all restraints upon trade are bad, as being 
in violation of public policy, unless they are natural, 
and not unreasonable for the protection of the parties 
in dealing legally with some subject-matter of con- 
tract. The principle is this: public policy requires 
that every man shall not be at liberty to deprive him- 
self or the State of his labor, skill or talent, by any 
contract that he enters into. On the other band, pub- 
lic policy requires that when a man has, by skill or by 
any other means, obtained something which he wants 
to sell, he should be at liberty to sell it in the most 
advantagous way in the market; and in order to en- 
able him to so sell it, it is necessary that he should be 
able to preclude himself from entering into competi- 
tion with the purchaser. In such case the same pub- 
lic policy enables him to enter into any stipulation, 
however restrictive it is, provided the restriction, in 
the judgment of the court, is not unreasonable, having 
regard to the subject-matter of the contract. Leather 
Cloth Co. v. Lorsont, 9 Eq. Cas. 345. Penn. Sup. Ct., 
Oct. 4, 1886. Smith’s Appeal. Opinion by Trun- 
key, J. 

CONVERSION — WHAT AMOUNTS TO — SEIZURE OF 
GOODS BY OFFICER.—The plaintiff and his partner 
owned certain hop-poles at Schenaux islands, in Lake 
Huron. The defendant undertook to carry these poles, 
by water, to Detroit, and deliver them to the plain- 
tiff. Defendant carried the poles, but on reaching 
Detroit, made no attempt to deliver the poles to their 
owner, and the master of the boat, who was a United 
States niarshal, delivered the property, without the 
owner’s consent, toa third party. Held, to be wrong- 
ful conversion, for which trover would lie. If the 
carrier of goods allow an officer to take the goods he 
is carrying, it is no defense against an action of tro- 





ver by the plaintiffs to show that an officer took them, 
unless it is shown that he had a legal right to have 
them by virtue of his writ. We think that upon rea- 
son and authority, the act of the defendant’s servant 
in wrongfully delivering the property to a person not 
entitled thereto must be regarded as the act of the 
defendants, and one of conversion. Cooley Torts, 534; 
Edw. Bailm., § 162; Cooley Torts, 441, 448; Cooley BI. 
Comm. 150, notes; Ang. Carr. 290, 292; Syeds v. Hay, 
4 Term Rep. 260; Keyworth v. Hill, 3 Barn. & A. 685; 
Fisher v. Kyle, 27 Mich. 554; Bullard v. Young, 3 
Stew. 46; Indiana& St. L. R. v. Herndon, 81 Ill. 143; 
Illinois Cent. R. v. Parks, 54 id. 294; Esmay v. Fan- 
ning, 5 How. Pr. 228; Coykendall v. Eaton, 55 Barb. 
188; Bissell v. Starr, 82 Mich. 298; Edwards v. Frank, 
10 id. 616; Hicks v. Lyle, 46 id. 488; Barnum v. Stone, 
27 id. 335, 336. The inteution with which the wrong- 
ful act is done by which a party is deprived of his 
property, except when malicious, is of little conse- 
quence, provided the act is done. It is the effect of 
the act which constitutes the conversion. Edw. 
Bailm., § 162; Cooley Torts, 534-538, 688; Griswold v. 
Haven, 25 N. Y. 595. The defendant was a carrier, 
and if the carrier of goods allow an officer to take the 
goods he is carrying, it is no defense against the plain- 
tiff’s action of trover for their value to show that an 
officer took them, unless it show that he had a legal 
right to take them by virtue of his writ. Ang. Carr. 
223; Kiff v. Old Colony & N. Ry. Co., 117 Mass. 591. 
It is claimed that such a showing was made in this 
case. We think not. The evidence by which it is 
claimed such showing was made was, as we think, er- 
roneously received against the objection thereto by 
the plaintiff's counsel, and cannot be regarded in this 
discussion. There was little evidence of the facts 
sought to be established, and when the defendant 
seeks to show a better right to the property, or to its 
control, and the plaintiff claims, the legal proceedings 
upon which the officer’s writ or order is based should 
be introduced. Beach v. Botsford, 1 Doug. 199; Gid- 
day v. Witherspoon, 35 Mich. 367. Mich. Sup. Ct., 
Oct. 28, 1886. Gibbons v. Farwell. Opinion by Sher- 
wood, J. 


DAMAGES—LIABILITY OF OWNER OF DOG.—A person 
bitten by a dog may recover damages from the owner, 
upon evidence that the dog, with the knowledge of the 
owner, had a mischievous propensity to bite, whether 
in anger or not. In either case the persons bitten 
would suffer injury. A mischievous propensity from 
which injury is the natural result. In the 
case of Hudson v. Roberts, 6 Exch. 699, it 
appears that the plaintiff was walking in the 
street wearing a red handkerchief. The bull of 
defendant, ordinarily gentle and quiet, and not known 
to have gored any person previously, was being driven 
along the street, when he attacked and gored the 
plaintiff. The defendant said that the red handker- 
chief caused it, and that he knew the bull would run 
at any thingred. The plaintiff recovered. The bull 
had no hostile feeling agaiust the man he injured, and 
no disposition to gore mankind, yet because of his 
mischievous propensity to rush at a red object, of 
which his owner knew, it was held that when he 
caused injury to the’ plaintiff, through that propensity, 
his owner should pay damages. A domesticated bear 
may hug a man until his ribs be broken. This may be 
the mode adopted by the animal to manifest his af- 
fection; yet if he had on other occasions previously 
shown his affection in that way, causing injury, and 
his owner knew of such propensity, the owner would 
have to pay damages caused by breaking the man’s 
ribs. It is true that the bear is classed with animals 
fere nature, and the presumption, in such case, would 
be that although domesticated, the animal had re- 
lapsed into his wild habits, yet although the presump- 
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tion on the question of scienter would be against the 
owner, Le might be able to prove that the habit of em- 
bracing persons did not proceed from the savage na- 
ture of the bear, but under the influence of civiliza- 
tion, from a cultivated affection. But this proof would 
not avail the owner ina suit by a party embraced. 
Such a propensity would be held to be mischievous, 
because hurtful to those who were the object of the 
bear's affection. Inu the case of Oaks v. Spaulding, 40 
Vr. 347, it appeared that Mrs. Oaks was driving cows 
home from pasture, when the ram of Spaulding at- 
tacked and injured her. It was shown that the ram 
had a propensity to butt mankind and that the de- 
fendant knew it, but it did not appear whether the 
previous buttings by the ram proceeded from an ugly 
disposition, or from the exuberance of a playful 
spirit; yet it was held that the defendant was liable. 
It did not cure the hurt nor assuage the pain of the 
woman to be told that the ram, when he butted her, 
was only in one of his accustomed sportive moods. It 
might have been fun for the ram, but it was hurtful to 
Mrs. Oaks. It was a mischievous propensity, whether 
proceeding from ugliness of temper or from good na- 
ture, which if known to the owner of the ram, made 
him liable for damages resulting from such propensity. 
There is no doubt, that in cases of animals not natu- 
rally inclined to do mischief, a previous mischievous 
propensity must be shown and the scienter clearly es- 
tablished. The gist of the action is, not the keeping 
of the animal, but the keeping with knowledge of the 
mischievous propensity, whether proceeding from a 
savage disposition or not. The conclusion is, that the 
plaintiff below having shown by his proof that an sev- 
eral previous occasions the dog in question had bitten 
various persons on the hand, with knowledge of the 
defendant, he was entitled to recover, even if the 
habit did not proceed from a ferocious nature, but was 
the result of a mischievous propensity. N. J. Sup. Ct., 
Nov. 10, 1886. State v. McDermott. Opinion by 
Parker, J. 

DEED—RESERVATION OF “SPRING ’—DECLARATION 
OF DECEASED GRANTOR — OF FORMER GRANTEE.— A 
deed contained the following clause: ‘ Excepting 
and reserving to myself, my heirs and assigns, the 
spring of water on said premises, and the right to lay 
down, repair, and rebuild aqueduct and pipe, and 
convey said water off from said premises, together 
with the right to fix said spring, and do any other 
act or thing necessary for taking off said water.”’ It 
was proved that there was no water on the premises, 
except that asmall stream of water,having its riseina 
spring on adjoining land,and flowed on to the premises 
and was finally lost in the ground. Held (1), that the 
word “spring” referred to this stream; and (2), that 
evidence that this water was called a ‘‘spring’’ in the 
neighborhood was superfluous. Declarations of a 
grantor, since deceased, that he called it a “spring,” 
is inadmissible. Her subsequent statement that she 
understood at the time that this stream was the water 
reserved, was merely a statement of the conclusion, 
from what she had already testified and did not add 
to it. Whether, standing alone, it would have been 
admissible, if the suit had been against her, as an in- 
terpretation made by her against her own interest, 
and whether, if admissible against her, it would have 
been admissible against a purchaser from her, with- 
out notice, are questions not fairly raised, we think, 
in this case. The evidence of a former owner, that at 


the time of her purchase and ownership there was no 
other water or spring on the lot, is admissible as tend- 
ing to show that the words must have referred to this 
water. The declaration of the deceased grantor was 
admitted, we presume, as being in effect an identifica- 
tion of the spring attaehed to the land conveyed and 
as falling within the principle of declarations as to 
‘ 











boundaries. Daggett v. Shaw, 5 Mete. 223; Davis v. 
Sherman, 7 Gray, 291; Wood v. Foster, 8 Allen, 24; 
Long v. Colton, 116 Mass. 414; Hunnicutt v. Peyton, 
102 U.S. 333, 334. So far as these cases stand on the 
ground that such declarations are acts qualifying the 
party’s possession (Niles v. Patch, 13 Gray, 254, 257) 
they do not apply to the identification of an easement. 
For unless it be assumed that the easement identified 
and claimed isthe one in fact attached to the domi- 
nant estate, the party making the declaration has no 
possession of it. Aud the assumption thus made to 
justify the admission of the evidence, would be an 
assumption of the very fact which the evidence was 
admitted to prove. But it is more satisfactory per- 
haps to say that the admission of such declarations has 
generally been regarded as an exceptiou to the gen- 
eral rule against hearsay, and that we cannot extend 
the principle further than it has been carried by au- 
thority. We are not aware that it has been applied to 
a case like this. Where, in an acticn for interference 
with aright to a spring of water, it appears that the 
plaintiff has not appropriated the water, he cannot sue 
the defendant for doing transitory acts, such as draw- 
ing water in pails, or watering his cattle; but when 
the defendant puts inan aqueduct, which diverts the 
water continuously, and which interferes with the ex- 
ercise of the plaintiff's rights, whenever thereafter de- 
fendant seeks to exercise them, he does an overt act of 
permanent effect, which amounts to an open denial of 
the plaintiff's right, and will extinguish it in twenty 
years to the extent of the water withdrawn. Nominal 
damages may always be recovered for such an act. 
Mass. Sup.Jud. Ct., Oct. 21, 1886. Peck v. Clerk. Opin- 
ion by Holmes, J. 


—_ _>—__—— 


CORRESPONDENCE. 





SUGGESTIONS FOR THE CONSTITUTIONAL CONVENTION. 
Editor of the Albany Law Journal: 

An opportunity is presented to the citizens of the 
State of New York to take a long step tothe front in 
the matter of popular government. 

We are to have a Constitutional Convention next 
summer, and if itcan be brought to formulate a very 
short Constitution, as nearly as may be establishing 
veritable popular government, good may come of if. 

The nearest approach to what is recognized as popu- 
lar government has been attained under constitutional 
forms. The limitations thereby secured have been pro- 
ductive of the profitable restraints directed against 
monarchical institutions, the line between ruler and 
subject having been settled. 

This was all good enough in its time. But now that 
the awful menace of the throne has been removed 
from the State, is it necessary to maintain the ancient 
barriers? 

Are we so prone to self-injury that we must be pro- 
tected against ourselves? If the anchor has saved us 
in some old-time storm, now that the skies are clear 
and the winds fair, must we look more to anchor than 
sail? 

The truth is, any Constitution, which goes further 
than outline the form ot government, is more of a dis- 
ability than help. Popular government means the 
right of the people to govern themselves. There is a 
growing belief that many of the ills which oppress 
mankind may be removed or mitigated by law with- 
out exceeding the legitimate functions of govern- 
ment. 

Constitutional restraints have grown to such pro- 
portions of late that the ship of State can hardly be 
navigated, because of such like obstructions, and what 
in limited doses was found a safe medicine, we cannot 
hope to make a healthful article of diet, 
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A good Constitution for actual service would be 
one that by its first article would lodge the govern- 
ment in the hands of the Legislature. 

Then go ou and state the number of senators and 
assemblymen and their districts, with authority to 
the ladies to enact such laws as the safety and good 
government of the Commonwealth required. Provide 
for a governor and lieutenant governor and other 
State officers, to hold by act of Legislature. 

The judiciary article might provide for a Supreme 
Court and General Term thereof, with as many judges 
as the due administration of justice may require, to 
hold office during good behavior, and the calendar of 
all the courts to be cleared annually. 

A Court of Appeals of fourteen judges, oras many 
more as may be required, to hold office during good 
behavior, said court to consist of a chief justice and 
thirteen associates, to be divided into two parts, No. 1 
to be presided over by the chief justice, and to con- 
sist of six associate to be selected by the governor, and 
No. 2 to consist of the remaining seven justices to be 
presided over by one of their number, to be selected 
by the governor, and who shall be known as the pre- 
siding justice. All questions arising where the two 
branches of the court are at variance shall be decided 
by the full bench of all the judges called together by 
the chief justice for that purpose. 

Also power for the Legislature to provide for addi- 
tional judges and parts of the court. 

A Constitutional Convention that would give us a 
Constitution placing the government in the hands of 
the people absolutely would stimulate renewed activ- 
ity by and givea value to citizenship, that could only 
result in progress for us. 

If the answer to this proposition is that the people 
could not be safely trusted with such powers, then we 
must admit that popular government is a failure. 

There never were conditions more favorable to 
broad departures in the line of government than are 
permitted the separate States. The general provis- 
ions of the Constitution of the United States presents 
all necessary safeguards, and it seems high time for 
us toexhibit to the worldthe truth of our claim, that 
one hundred years of education has prepared us for 
self government. 

I submit these remarks for what they are worth. 


Very respectfully, 
Epw. GEBHARP. 


PRACTICE ON DEMURRER. 
Editor of the Albany Law Journal: 

I think that a practice founded upon an intelligent 
reading of the sections of the Code relating thereto 
ought to avoid any “friction,’’ such as a correspond- 
ent in your last issue supposes necessarily exists, re- 
garding appeals, when a demurrer is sustained or 
overruled. It strikes me that the trouble arises from 
a misapprehension of the provisions of the Code as to 
the form of decisiou and judgment in such cases, and 
that having settled that question, the other, as to ap- 
peal, fades entirely away. 

Section 990 of the Code was amended by chapter 542 
of the Laws of 1879, and the word ‘order’ was 
stricken out, so that no provision is now made in the 
Code for any thing except, first, a decision; second, a 
judgment. 

Then comes section 1621, which expressly declares 
that the decision must direct final or interlocutory 
judgment to be entered. 

From all which (and from the decisions cited by 
your correspondent, and also from 74 N. Y. 80, and 76 
id. 515) it would appear that a demurrer is an issue of 
law, to be tried on fourteen days’ notiee; that in no 
case is any order either proper or necessary, but that 





in all cases a decision with findings upon the issue of 
law must be made and filed. If the demurrer be to a 
whole pleading, and be sustained or overruled without 
leave to amend, a decision should be drawn, and let 
the decision direct final judgment to be entered, and 
enter it accordingly. Butif leave to amend or plead 
over is given, draw your decision just the same, and 
letit direct that an interlocutory judgment be en- 
tered adjudging the demurrer to be sustained or over- 
ruled, and that final judgment be entered unless the 
party amends or pleads within —— days, and pays 
$—— costs, and enter yourinterlocutory judgment ac- 
cordingly. This judgment is appealable. 15 Hun, 220. 
Ifthe amendment or pleading be not made, enter 
your final judgment, on application to the court, and 
an affidavit of default. 

This is respectfully submitted to the profession asa 
correct practice, and one entirely free from difficulty, 
and in accordance with the ideas of the framers of 
the Code. 

Yours truly, 


Port Ricamonn, Dec. 6 SUBSCRIBER. 


——_———_—— 
NEW BOOKS AND NEW EDITIONS. 


Bay ies’ NEw TRIALS AND APPEALS. 

New Trials and Appeals; or the Rules of Practice, applica- 
ble to the review of judicial determination in civil actions 
and in special proceedings under the Code of Civil Pro- 
cedure, with an appendix of forms. By Edwin Baylies, 
Counsellor-at-law Rochester, N. Y.: Williamson & Hig- 
bie, 1886. 

This is a companion volume of “ Baylies’ Trial Prac- 
tice, and whoever has the one will need the other. 
The book will be found of great assistance in the pre- 
paration of cases for the appellate courts, and the au- 
thorities pertinent to the practice therein have been 
carefully digested and arranged in convenient and ac- 
cessible form. There is an appendix of eighty-one 
forms. 


FREEMAN’S VOID JUDICIAL SALES. 

Void Execution, Judicial and Probate Sales, and the legal 
and equitable rights of purchasers thereat, and the con- 
stitutionality of special legislation validating void sales, 
and involuntary sales in the absence of judicial proceed- 
ings. Second edition. By A. C. Freeman. St. Louis, 
Mo.: Wm. H. Stevenson, 1886. 

This is a very complete and convenient manual by 
the learned author of the works on ‘Judgments ” and 
“ Executions,’ who is also the editor of the ““Ameri- 
can Decisions.’’ There is no person more competent 
to treat of this topic than Mr. Freeman, and he has 
unquestionably done a good service in producing this 
special treatise, the law of which has hitherto been 
scattered and somewhat inaccessible. 





RANDOLPH ON COMMERCIAL PAPER. 

The second volume of this treatise, which is now 
published, confirms the favorable impression which 
the first made upon us. A third volume will complete 
the work, and as a whole the treatise will have a 
marked and permanent value. F. D. Linn & Co., Jer- 
sey City, publishers. 


Jacos’s F1isHER’s DiGEst, SUPPLEMENT. 

This large volume, the eleventh of the series, com- 
prises all decisions from the year 1883 to 1886, and is 
of course indispensable to the possessors of the pre- 
ceding volumes. It isin every point well executed. 
Published by George 8. Diossy, New York. 
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CATALOGUE OF THE CALIFORNIA STATE LIBRARY. 

The catalogue of the law department of the library, 
prepared by Talbot H. Wallis, State librarian, is a 
handsome volume of 650 pages, and is in every way a 
creditable performance. It is indexed under States, 
authors and subjects. 


————»—_—_ 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tues- 
day, Dec. 14, 1886: 

Jadgment affirmed— Nathaniel R. Denton et al., 
appellants, v. George W. Sanford et al., executors, re- 
spondeuts.— Motion for reargument denied. Re- 
mittitur amended by substituting for order of judg- 
ment an order granting a new trial, with costs to 
abide the event—Brackett v. Griswold.— Motion for 
reargument denied, with costs—Blake v. Griswold. 
—Motion to dismiss granted, with costs—Derleth v. 
De Graaf.——Motion to advance cause denied, with- 
out costs—City of Brooklyn v. Copeland.—Motions 
to advance cause denied, without costs—Berndheimer 
v. Rundskopf; Seymour v. Mack.—Motion to with- 
draw granted, with $30 costs and $10 costs of motion— 
Porteous v. Williams. 


—_——__>____—- 
NOTES. 


Judge Bleckley on Egotism: ‘* No matter how well 
introduced by others, I always bring myself before 
my audience, if [have any. Very often I have none, 
and then I don’t speak, except to myself. I take my- 
self along all the time, and my habit is to talk about 
myself asfreely as about other people, and quite as 
favorably; if any difference, more so. In short, Iam 
an egotist. I consider it a great blessing to be myself, 
a blessing which I appreciate the more, the more I 
think of the great risk [ must have run of being some- 
body else. Of the fifty-five millions of other people 
in the United States I might have been any one. In- 
deed the possibilities were much wider; I might have 
been any one of the fifteen hundred millions that in- 
habit the earth. Nor does this even begin to exhaust 
the contingencies to which I was subject; I might 
have been any one of the countless myriads that ever 
did or ever will live. I might perchance have been 
one of the unimaginable number of animals, or plants 
or minerals—a grain of sand or a mote in the atmos- 
phere. I might have been one of the units, any one of 
the atoms, of derivative existence, with my place at 
any point in the immensities, my time at any moment 
of the eternities. On the other hand, I might not 
have been at all.” 


The conclusion of the Coleridge trial is what was ex- 
pected at a very early stage. Our only interest in it 
is from a professional point of view. Sympathy is de- 
cidedly with the chief justice, and he will re- 
sume his judicial duties under decidedly im- 
proved impressions. The scene in the court on 
Tuesday afternoon was as painful as any thing 
that can be conceived. The venerable chief justice 
spent the larger part of the day in being literally 
“*badgered’’ by an unprofessional cross-examiner, 
who in his opening statement had magniloquently pro- 
fessed his intention of keeping closely to theissue. The 
result was that the latitude given to a party in person 
was stretched too far. Painful questions of a totally 
irrelevant character were pressed home until both 
judge and jury remonstrated; yet the judge beyond 
question strained his forbearance to the utmost in or- 
der that there might not be a symptom of a suspicion 
of unfairness. For ourselves however we believe that 
the pitiable trial may bring forth good fruit. It may 





teach judges that parties who sue in person do not de- 
serve an indulgeuce which they almost invariably 
abuse.—London Law Times. 


The result of the tedious case of Adams v. Coleridge 
is to show that Mr. Adams has been unreasonable, 
and achief justice may be indiscreet. Mr.Adams had 
good ground for bringing his previous action against 
Mr. Bernard Coleridge, but he had been sufficiently 
compensated by the 5001. awarded him by Lord 
Moukswell, who no doubt also took a just view of the 
first action against Lord Coleridge in awarding 
forty shillings damages and costs. Moreover Mra. 
Adams had been sufficiently provided for by Lord 
Coleridge, and the interests of her husband fully con- 
sidered by the settlement of 600/. a year on the wife, 
with a power of appuintment to the husband. There 
was no necessity therefore for Mr. Adams to take ad- 
vantage of the accident by which letters were sent by 
Lord Coleridge’s solicitor to the arbitrator for the 
purpose of asecond time placing his grievance before 
the public. All he has succeeded in doing is to pub- 
lish to the world letters in which there are expressions 
which it were better that a chief justice should not 
have written, and that isall. Little difficulty need be 
felt about the law of the case. If a man puts letters 
into the hands of a third person with express instruc- 
tions not to publish them, he is not responsible for 
any publication which may take place through that 
agent. If however he leaves his agent a discretion he 
is responsible for the agenc’s act in publishing. The 
latter seems to have been the case of Lord Coleridge 
and Mr. Bernard Coleridge. Then arises the question 
whether the act of theclerk of the solicitor in sending 
the letters to the arbitrator was, so far as it can be at- 
tributed to Lord Coleridge and his son, a privileged 
publication. Honestly to convey evidence to an arbi- 
trator is no doubt privileged unless malice an be 
shown, and Mr. Acams failed to bring malice home 
either to Lord Coleridge or Mr. Bernard Coleridge. 
Practically the question which the jury had to decide 
was whether Lord Coleridge or his son wasa party to 
the communication of the letters tu the arbitrator, 
with theintention of unduly influencing his mind, and 
happily for the honor of the bench tbe jury have fully 
cleared the chief justice from this grave imputation. 
That part of the case which concerns the slip made in 
the office of Mr. Harrison is of much professional in- 
terest. Napoleon said to the accoucheur who was at- 
tending Marie Louise, ‘* Treat her as if she were a poor 
girl in the Faubourg St. Antoine.’ Solicitors who 
have a chief justice for a client are apt perhaps to be 
nervous. What happened in this case shows that a 
loss of nerve or want of care in such circumstances is 
tolerably sure to meet a perhaps undue punishment. 
The lowest drawer in the most secret safe accessible to 
the principal only is nut too well guarded a place for 
the letters of a chief justice, especially one apt when 
he writes fully to lay bare his heart. Great lawyers 
are seldom good witnesses. When Lord Selborne 
stepped into the witness box in Adams v. Coleridge he 
was asked, *‘Did you know that your solicitor was 
acting for Miss Coleridge?’’ And he answered, “I 
should prefer to state what passed.” The statement 
was so little what the plaintiff wanted to know, that 
at last Lord Selborne confessed, ** Perhaps I had bet- 
ter answer the question put to me,” which a good 
witness would have done at first. Sir Charles Rus- 
sell's lapse of memory in regard to John Baptist’s Day 
was perhaps precipitated by the discomfort of having 
so accomplished a man and subtle an advocate by his 
side asaclient. If so, the disturbing influence was 
its own remedy, as no doubt it was the distinguished 
defendant himself who brought back the court to the 
consciousness that the day was identical with a famil- 
iar quarter-day.—London Law Journal. 
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CURRENT TOPICS. 





6¢ T)ENOLOGY ” is the rather ambiguous title of 

a little pamphlet sent to us. On inspection 
it turns out not to be a treatise on penmanship, but 
one on the proper treatment of those who are penned 
in prisons —a reprint of several papers from the 
North American Review and Harpers’ Magazine, by 
Charles Dudley Warner, with the addition of one 
by Charles A. Collin and several not signed, issued 
by the State Reformatory at Elmira, The series has 
considerable interest as showing the result of an 
intelligent and persistent attempt at reformation 
rather than mere punishment of convicts. The 
Reformatory is a school of morals and learning 
rather than a prison, and the inmates, although 
subjected to strict discipline and to eight hours’ 
daily labor, are less worked and better fed, better 
housed, and better instructed than they probably 
would have been if they had led virtuous lives. At 
first this course of treatment would seem rather a 
premium on vice, but let us free our minds from 
prejudice, and judge the tree by its fruits. If the 
convicts are turned out reformed and likely to make 
and continue good citizens, it is certainly a great 
deal better and cheaper than to keep them pent in 
ordinary prisons without any such prospects. The 
Reformatory has been in operation eight years, and 
its present population is seven hundred and thirty- 
three. ‘‘ The reports show that eighty per cent of 
the men going ouf are reformed. That is to say, 
they do not again fall under the law; it is not sup- 
posed that they become saints, but they are fairly 
law-abiding, do not commit felonies.” On the 
other hand, of those ordinarily discharged from 
State prisons sixty per cent have to be caught and 
imprisoned again.” This is certainly a convincing 
showing. As to the course of education, it ‘‘ runs 
from the rudiments — reading, writing and arith- 
metic — up through grammar, higher mathematics, 
and geography, to history, specially American and 
English history, politics, English literature, such 
knowledge of law and the government of society 
as is necessary to make one an intelligent citizen, 
and political economy. None of these things are 
superficially taught; they are drilled in and in.” 
‘‘The education of the institution is intended to be 
industrial as well as scholastic. A few of those 
best fitted are taught telegraphy, and others sten- 
ography. Lessons in drawing and design are given; 
and I saw some very creditable designs for tile and 
mantel-pieces, done by the pupils. Teaching specific 
industries is to be carried out more generally in 
future, the object being to fit the discharged to 
earn a living honestly, as carpenters, workers in 
metals, etc. The class in carpentry was very suc- 
cessful.” Printing 1s also taught, and the convicts 





edit and print a weekly newspaper, which, says 


VoL. b+ — No. 26, 


Mr. Warner, ‘“‘is about the only thoroughly clean 
family newspaper 1 know of; certainly there are 
few journals published outside that are fit to circu- 
late inside this prison; it needs a good world to 
stand some of our newspapers; a prison cannot.” 
We are interested to notice that Mr. Warner does 
not believe in mercy to habitual criminals. He 
says: ‘‘If professional and confirmed criminals, 
men who declare by undergoing second conviction 
for a felony that they have made preying upon 
society their business, who belong, in short, to a 
pretty well-defined criminal class, cannot be re- 
moved altogether from troubling this world, they 
ought to be locked up permanently and made to 
earn their living. They are of no sort of use in the 
world, and are an expense and a danger to society.” 
This institution certainly seems to be well worth 
the $30,000 a year which it costs the State. It is 
an outgrowth of civilization easily distinguishable 
from that ‘‘mawkish sympathy” with degraded 
and hardened criminals which exhibits itself in 
sending flowers to murderers and running up and 
down to procure commutations and pardons for 
those who have shown no mercy and who deserve 
nothing but justice. 





Mr. Max Fast contributes an interesting account 
of the land-transfer system of Prussia to the Record 
and Guide. The basis of the system is the record. 
There can be no unrecorded holding, and property 
passes by recording. The kingdom is divided into 
districts, each of which is presided over by a single 
judge, and every town, village or manor within 
each district has its ‘‘ ground-book.” This book is 
divided into three parts; the first sets forth the 
owner's name, the mode of acquiring the history of 
the title, the time when acquired, the purchase 
price or value; the second states the permanent in- 
cumbrances or easement; the third, the mortgages. 
Land cannot pass without the allowance of the 
judge, who examines into the identity, competency 
and capacity of the parties. Nobody but the 
recorded owner may convey the land. If any pro- 
hibition or limitation of his rights has been ad- 
judged in other courts (of bankruptcy), it is notified 
to the land court and properly entered. Two kinds 
of mortgages are recognized, hypothek and ground- 
debt. Both originate in and depend upon entry in 
the books. The former is an accessory security for 
a personal debt and the creditor has both an action 
in personam and an action in rem. The ground debt 
has no personal character and carries only the right 
to an action in rem, the liability to which adheres 
to the land. The most curious characteristic of the 
scheme however 1s the ‘‘ Grundschuldbrief,” or cer- 
tificate issued by the court on the recording of a 
title, which mobilizes the estate and enables 
the owner to carry it around in his pocket and sell 
or pledge it in whole or in part. This is described 
by Mr. Fast as follows: ‘‘It may be indorsed in 
blank and is indeed a veritable ‘ lettre au porteur.’ 
The assignment needs no recording in the Grund- 
buch, in order not to hinder the easy mercantile 
movement of the paper, and if an assignee should 
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prefer his name to be recorded, yet the mesne in- 
dorsers may be omitted. The issue of a Grund- 
schuldbrief is essential for this kind of a debt, for 
the Grundschuldbrief represents partly or wholly 
(according to its amount) the mobilized value of 
the premise. In the very moment somebody be- 
comes the recorded owner of a premise, for the 
price of e. g., $10,000, he may ask from the register 
ten Grundschulbriefe, 4 $1,000, or five 4 $2,000, or 
twenty & $500, or 4 points as he like, and carry 
with him the whole value of his lot in his pocket, 
and availing himself of the chances of the stock 
market, may sell the papers whenever he deems 
proper and to such an amount as he needs. And 
in order to render the negotiability of his paper 
quite complete, Coupons (‘‘ Zinsquittungsscheine ”) 
are issued together with the Grundschuldbrief, 
which are replaced by new ones, on application, 
when the term for which they run has passed. 
That is what they call the ‘ mobilization of the immo- 
bile estate.’’ Under this system there is no such 
thing as a judgment lien, nor any lien except for 
taxes. On this Mr, Fast observes: ‘‘ Every insti- 
tution like this must necessarily fail to reach its 
aim from its own vagueness and want of certainty, 
and instead of augmenting the security of one 
creditor it diminishes the security of them all. It 
is left to every simple creditor himself to care for 
his security and to procure himself the advantage 
of a mortgagee, by means of a previous entry made 
on the request and through the interposition of the 
court before whom his action is pending. Such a 
previous entry called ‘ Vormerkung,’ secures to the 
creditor, if he becomes a judgment-creditor and 
his claim, in the way of execution, is entered as a 
mortgage into the grundbuch, the rank and right 
of a mortgagee at the time of the previous entry 
made. People in Prussia have found out that the 
credit of the owner-debtors is best protected by a 
strong protection of the creditors and that the 
existing system inures likewise to the benefit of the 
landed and of the stock interest.”” The system has 
advantages and disadvantages which are manifest. 
The mobilization is a very convenient device. But 
the denial of judgment liens is probably an insuper- 
able objection in this country. Possibly the two 
systems might be joined. Certainly every land title 
and incumbrance should be recorded and dower 
should be abolished. This is probably as far as 
our citizens would be disposed to go. Very likely 
they would not go so far as to abolish dower, al- 
though it is an inconvenient, precarious and inade- 
quate remedy, But such a thing as an unrecorded 
ownership or interest in land ought not to be 
tolerated. 


Mankind are generally accustomed to regard a 
fool girl as a greater fool than a fool boy. This is 
probably an error. There are probably more foolish 
girls in the world than foolish boys, but when a 
boy is determined to play the idiot he distances his 
demented sisters, as the history of dudeism demon- 
strates. This train of reflection came to us on read- 





ing an account of the recent English case of Smith 
v. Williams, tried before Mr. Justice Hawkins and a 
jury. The action was brought by a tailor against 
General Williams to recover 93/. 6s. 6d., for clothes 
supplied in one year to the defendant’s son, a boy 
at school at Eton. It seems the father had once 
complained to the tailor about the ‘‘ extraordinary 
patterns ” that his son was wearing. The goods in 
question consisted in thirteen coats, an overcoat, a 
dressing gown, sixteen waist-coats, eleven pairs of 
trousers, three pairs of knickerbockers, and one 
pair of hunting-breeches. The General allowed his 
son 100/. to dress on, and forbade his getting clothes 
on his credit. Two West End tailors swore that 
the charges were reasonable and the qualities not 
unusual, The jury found for the defendant. This 
ease falls rather short of Hands v. Slaney, 8 T. R. 
578, where the bill was 840/. for thirteen months, 
and covered nineteen coats, forty-five waistcoats 
and thirty pairs of trousers. But the hunting- 
breeches are unique. The master ought to have 
wallopped the boy in them. 


On a recent pilgrimage to Boston we discovered 
a new and singular ‘‘ departure’ in the form of a 
legal book store ina church. Mr. Charles C. Soule, 
driven from his old and familiar stand in Pemberton 
Square, by the erection of the new law courts 
building, has taken-:a small deserted church at No, 
154 Beacon street, for his business purposes. This 
seems a popular notion in Boston, for there is a 
famous old-book store in the crypts of the Old 
South Church. Mr. Soule’s building is a simple 
Gothic edifice, with a nave and side aisles, and an 
open-timbered roof. He has removed the pews — 
(“‘ pudor vetat” proving no obstacle) — and has built 
alcoves in the aisles, leaving the centre free for 
tables and counters. The effect of the whole is that 
of afine library. Here the lawyer can find some 
very rare and curious things, in addition to the cur- 
rent and ordinary books of the profession, and all 
are so methodically arranged and labelled that the 
wayfaring man cannot err, and does not need and 
will not find a clerk dogging his heels. This ought 
to become a favorite resort of the Boston bar, and 
it could hardly be made more attractive unless Mr. 
Soule should furnish forth a free-lunch counter. 
So far however we cannot discover any promise 
looking toward this except his offer to let us ‘‘ de- 
vour the books unmolested.” Mr. Soule is probably 
the most accomplished legal bibliographer in this 
country, and is the author of the admirab.e ‘‘ Law- 
yer’s Reference Manual.” 


Miss Robinson, the petitioner in ‘‘Robinson’s 
case,” the first woman lawyer ever admitted in 
Massachusetts, has sent us ber book entitled ‘‘ Law 
Made Easy,” and our readers may expect very soon 
an account of this alleged millennium in the law. 
We promised her ‘‘no leniency on account of her 
sex,” and we shall live up to our promise. A 
glance at her volume, we may say now, has satisfied 
us that her book will not hurt the profession. 
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NOTES OF CASES. 





N State v. Webber, Indiana Supreme Court, Oct. 
16, 1886, it was held that a pupil may be ex- 
pelled from a public high school for refusing to 
provide himself with a musical text-book and study 
and practice music. The court said: “The school 
authorities of the city of La Porte, in the exercise 
of the discretionary power conferred on them by 
law, adopted a rule or regulation requiring that 
each pupil of their high school should at stated 
intervals employ a certain period of time in the 
study and practice of music, and for that purpose 
should provide himself with a prescribed book. 
The relator requested the superintendent of the 
public schools of the city of La Porte to excuse his 
son, Abram Andrew, who was one of the pupils of 
the high school, from the study and practice of 
music at the musical exercises of such school, and 
directed his son not to participate in such musical 
exercises. The superintendent afterward required 
the relator’s son, as one of the pupils of the high 
school, to take part in the musical exercises of the 
school, and upon his refusal to obey or comply with 
such requirement suspended him from such high 
school. The only cause or reason assigned by the 
relator for requiring his son to disobey such rule or 
regulation was that he did not believe it was for 
the best interest of his son to participate in the 
musical studies and exercises of the high school, 
and did not wish him to do so. The relator has 
assigned no cause or reason, and it may be fairly 
assumed that he had none in support either of his 
belief or his wish. The important question arises, 
which should govern the public high school of the 
city of La Porte as to the branches of learning to 
be taught and the course of instruction therein,— 
the school trustees of such city to whom the law 
has confided the direction of these matters, or the 
mere arbitrary will of the relator, without cause or 
reason in its support? We are of opinion that only 
one answer can or ought to be given to this ques- 
tion. The arbitrary wishes of the relator in the 
premises must yield and be subordinated to the gov- 
erning authorities of the school of the city of La Porte, 
and their reasonable rules and regulations for the 
government of the pupils of its high school. This 
is the doctrine of the cases decided by the courts of 
last resort in many of our sister States, and as ap- 
plicable to the facts of this ease we think it is 
better doctrine. Roberts v. Boston, 5 Cush. 198; 
Hodgkins v. Rockport, 105 Mass. 475; Ferriter v. 
Tyler, 48 Vt. 444; Sewell v. Board, ete., 29 Ohio St. 
89; Donahoe v. Richards, 38 Me. 879; Guernsey v. 
Pitkin, 32 Vt. 226; Kidder v. Chellis, 59 N. H. 473. 
On the other hand, it is not to be denied that the 
decisions of the Supreme Courts of Illinois and 
Wisconsin are in apparent conflict to some extent 
at least with what we here decide. Morrow v. 
Wood, 35 Wis. 59; Rulison v. Post, 79 Ill. 567, 
Trustees, etc., v. People, 87 id. 303. There is much 


in the opinions of those learned courts, which ap- 


plied to the cases before them meets our approval; 
but we think that the doctrine of those cases can- 
not apply, and ought not to be applied, to the case 
in hand, as stated by the relator in his verified 
complaint herein, to which case we limit this 
opinion.” In Deskins v. Gose, 85 Mo. 485; 8. C., 55 
Am. Rep. 387, it was held that a teacher might 
punish a school-boy for quarreling and swearing on 
his way home. 


In People v. Ahrenberg, New York Court of Ap- 
peals, Oct. 29, 1886, the jury were instructed that 
if they believed the defendant sold an article called 
‘‘ oleomargarine,” and that it was not a production 
of pure, unadulterated milk or cream of the same, 
the defendant was guilty of an offense under the 
law. Held erroneous in not submitting to them the 
question whether the article was or was not an 
imitation or semblance of butter. Earl and Andrews, 
JJ., dissenting. Earl, J., who lives in the great 
dairy county of Herkimer, patriotically observed: 
‘‘Butter is one of the most common articles of 
human food, used by nearly all the people of our 
State at every regular meal. Either from prejudice 
or education or habit, or because of the conviction 
that it is best and most wholesome, the consumers 
want butter made from pure milk or cream, and 
almost unanimously will use no other unless im- 
posed on, The manufacturers of oleomargarine aim 
to make their product like butter, and their success 
is measured by the closeness of their imitation. 
The final process is to add butterine and color to 
give it the flavor and external appearance of butter, 
The manufacturer who sells to the wholesale dealer. 
like the manufacturer of counterfeit coin, may 
not himself deceive or intend to deceive any one; 
and the same may be true of the wholesale dealer 
who sells in large unbroken packages to persons 
who buy to sell. But we may, from our general 
knowledge and observation assume to know, or we 
may at least assume that the Legislature had 
information, that the consumers are nearly always 
deceived when they purchase oleomargarine. They 
rarely, if ever, seek and buy it as such, and to them 
it is rarely, if ever, sold as such. They seek butter, 
and in its place are unwittingly deceived into the 
purchase of oleomargarine. The president, in his 
message accompanying his approval of the recent 
congressional oleomargarine bill, said: ‘ Notwith- 
standing the immense quantities of the article 
described in this bill, which is sold to the people 
for their consumption as food, and notwithstanding 
the claim made that its manufacture supplies a 
cheap substitute for butter, I venture to say that 
hardly a pound ever enter a poor man’s house under 
its real name and in its true character.’ And 
a United States senator, in his speech before the 
Senate in advocacy of the bill said: ‘Although it 
may be sold to the dealer upon its own merits and 
under its own name, yet the statement which I now 
make can be verified to the fullest extent; and that 
is that not less than nine-tenths of all the imitation 
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butter made in this country is sold to the consumer 
as butter, bought as butter, and used by the con- 
sumer believing it to be butter.’ If these facts are 
now so notorious, in view of the many acts of the 
Legislature, of the action of Congress, the debates 
in public bodies and of the discussion in the public 
prints and in other places that we may assume 
judicially to know them, we cannot assume that 
they are not true, or that the Legislature did not 
know them when they framed this legislation to 
protect the people against the deception. That the 
Legislature has the right to pass appropriate laws to 
protect the people against fraud and imposition is 
not disputed. The right was most emphatically 
affirmed in the case of People v. Marz. There is the 
same foundation for legislative authority to enact 
laws to protect against fraud that there is to pro- 
tect against crime. One who is deprived of his 
property by theft is no more wronged or 
outraged than he who is deprived of it by fraud. 
However, under the mere guise of acts to protect 
against fraud, the Legislature cannot arbitrarily 
strike down private rights, invade personal free- 
dom or confiscate private property. The police 
power must be exercised within its appropriate 
sphere and by appropriate methods, But laws 
enacted in the exercise of the police power may be 
unwise, arbitrary and unjust, and yet be unassail- 
able in the courts. The sole remedy for them may 
be an appeal to the people by those who complain 
of them. As was said in the Jacobs case, 98 N. Y. 
78: ‘Generally it is for the Legislature to deter- 
mine what laws and regulations are needed to pro- 
tect the public health and secure the public comfort 
and safety; and while its measures are calculated, 
intended, convenient and appropriate to accomplish 
these ends, the exercise of its discretion is not sub- 
ject to review by the courts.’ This act absolutely 
prohibits the manufacture and sale of oleomargarine 
‘in imitation or semblance of’ natural butter. Did 
the Legislature not have constitutional power to do 
this? It may absolutely prohibit the sale of adul- 
terated or simulated substances, and has frequently 
done so. It may punish as a criminal the maker of 
an adulterated or forbidden article. Oleomargarine 
is well calculated to deceive. It is a close imitation 
of butter which cannot be detected by ordinary 
observation or the skill and experience which the 
great bulk of consumers possess. The Legislature 
had during several years, tried by many enactments, 
various expedients to protect the public against the 
deception, and to compel the sale of oleomargarine 
to consumers in its real character. We may assume 
that these enactments proved to be inefficient, and 
failed completely to accomplish their purpose, and 
that finally the Legislature concluded that it could 
not effectually protect the people against the decep- 
tion except by entirely suppressing the manufacture 
and sale of oleomargarine made ‘in imitation or 
semblance of butter.’ Who shall say that this was 
not an appropriate means to accomplish the end? 
The means may be harsh and vigorous, but we must 
assume that the Legislature, in the exercise of its 








discretion, after full examination and information, 
found the exigencies of the case to be such as to re- 
quire such a measure. It does not prohibit the 
manufacture and sale of oleomargarine when so 
made (as it can be) as not to resemble or imitate 
butter. The color and butterine, added to give it 
the semblance of butter, contribute nothing to its 
wholesomeness and usefulness as food. They may 
be omitted; and if consumers desire it as a cheap 
food, they will still purchase it. This is not there- 
fore a case where a useful branch of industry is 
stricken down, but is one where it is simply regu- 
lated so as to give protection against fraud and 
deception.” : 

In Western Union Tel. Co. v. Harris, 19 Bradw. 
347, it was held that a limitation of liability for 
errors in night messages to ten times the charges for 
transmission is unreasonable, although the night 
charges were only half the day charges. The court 
said: ‘In Tyler v. Western Union Tel. Co., 60 Ill. 
421, and Western Union Tel. Co. v. Tyler, 74 id. 
168, it was held that regulations exempting tele- 
graph companies from liability for errors in un- 
repeated messages exempt them only from errors 
arising from causes beyond their own control; 
and that notwithstanding special conditions in 
a contract, such companies are bound to use 
at least ordinary care and diligence in their busi- 
ness, and are responsible for mistakes happening by 
their own fault, such as defective instruments, care- 
lessness or unskillfulness of their operators. In the 
Tyler case the question before the court had refer- 
ence to an unrepeated message, whereas the matter 
now under consideration is in respect to a night 
message; but as a telegraph company is bound to 
use ordinary care and diligence as well in the trans- 
mission and delivery of a night message as of a day 
message, the same rule would apply. In True v. 
Int. Tel. Co., 60 Me. 9; 8. C., 11 Am. Rep. 156, the 
despatch was a night message, and was written on 
a night message blank [that contained a provision 
much like that here involved, and it was held that 
the terms of the conditions were not reasonable and 
did not exonerate the company from liability for 
damages occasioned by their default. A similar 
stipulation, with reference to a night despatch, was 
in Hubbard v. Western Union Tel. Co., 33 Wis. 558; 
8. C., 14 Am. Rep. 775, held to be unreasonable 
and void, and against sound policy, inasmuch as it 
undertook to protect the company sgainst the con- 
sequences of the negligence or fraud of its own 
agents. The same doctrine, with reference to a 
night telegram, is announced in Candee v. Western 
Union Tel. Co., 84 Wis. 471; 8. C., 17 Am. Rep. 
452. In Bartlett v. Western Union Tel. Co., 62 Me. 
209; S. C., 16 Am. Rep. 437, which was an action 
to recover damages for a mistake in the transmis- 
sion of a night despatch, it was decided that a con- 
dition of the kind under consideration was against 
public policy, and therefore void even when assented 
to by the sender.” ‘‘ The rule or contract, which- 
ever it may be, claimed to be now in question, 
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covers all errors and delays from any cause, and it 
must be regarded, so far as it proposes to relieve, 
the corporation from responsibility for the negli- 
gence or misconduct of its own employees, as 
unreasonable and unjust, alike hurtful to private 
rights and against public policy, and consequently 
void. The provision to pay a sum as damages that 
shall in no event exceed ten times the trifling 
amount received as compensation for sending, is a 
mere shift or device to evade legal liability.” The 
error in this case was the omission of a word. The 
message as delivered was marked “12 pd. 56,” and 
the court held it gross negligence to deliver but 
eleven words without inquiring for the missing 
word. See Thompson v. Western Union Tel. Co., 64 
Wis. 581; S. C., 54 Am. Rep. 644, and references. 
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COMMON WORDS AND PHRASES. 





EDDLER.—In Graffty v. City of Rushville, 
Indiana Supreme Court, October 5, 1886, it 

was held that one who goes from house to house 
with samples of goods or merchandise, soliciting 
orders from persons not dealers, for future delivery, 
is a peddler. The court said: ‘‘In the case of 
Com. v. Ober, 12 Cush. 498, Shaw, C. J., said: 
‘The leading primary idea of a hawker and peddler 
is that of an itinerant or traveling trader who car- 
ries goods about, in order to sell them, and who 
actually sells them to purchasers in contradistinction 
to a trader who has goods for sale and sells them in 
a fixed place of business.’ The term ‘hawking’ 
also embraces the business of one who sells or 
offers goods for sale on the streets, by outcry or by 
attracting the attention of persons to them, by ex- 
posing them in a public place or by placards, labels 
or signals. Webster defines ‘peddling’ thus: 
‘Traveling about and selling small wares.’ ‘Haw- 
ing’: ‘Offering for sale in the streets by outcry.’ 
Another definition runs thus: ‘A peddler, petty 
chapman or other trading person, going from town 
to town, or to other men’s houses, either on foot or 
with horse or horses or otherwise carrying to sell or 
exposing to sale any goods, wares or merchandise.’ 
Rapalje, Law Dict. tit. ‘Hawker.’ In Jacob’s Law 
Dictionary a definition indicative of the disfavor in 
which the common law held the vocation is as 
follows: ‘Hawkers: Those deceitful fellows who 
went from place to place, buying and selling brass, 
pewter and other goods and merchandise, which 
ought to be uttered in open market, were of old so 
called; and the appellation seems to grow from 
their uncertain wandering, like persons that with 
hawks seize their game where they can find it. * * 
* Hawkers and peddlers, etc., going from town 
to town, or house to house, are now to paya fine and 
duty to the king.’ The purpose of the statute em- 
powering cities to pass ordinances in restraint of 
hawking and peddling was doubtless twofold. One 
end to be obtained was the protection and encourage- 
ment of local traders and merchants, who are 





largely dependent for their patronage on their 





reputation for integrity and fair dealing, and their 
social and moral standing in the community; and 
who by investing their means in providing fixed 
places of trade, and paying taxes on their merchan- 
dise, help to build up and maintain the city in 
which they reside, and contribute to the support of 
its schools and other local interests and enterprises. 
The other was to prevent the indiscriminate inva- 
sion of the houses and places of business of citizens, 
and shield them from the practices of itinerant 
traders of unknown repute who are frequently 
patronized by persons in order to be rid of their 
importunities and presence. If the itinerant trader 
may avoid an ordinance enacted to subserve the 
ends which we have supposed, by going from house 
to house, making sales by merely exhibiting sam- 
ples of his wares, leaving another to follow to de- 
liver the goods, or making the delivery by another 
method, all the evils which were intended to be 
guarded against remain, while none of the pro- 
tection contemplated is afforded. The thing to be 
restrained is the putting of goods, the owners of 
which may or may not have contributed by way of 
taxation to the benefit of the municipality, in com- 
petition with the goods of the local merchant, every 
dollar’s worth of whose stock has been subjected to 
municipal taxation, and who has contributed to the 
social, educational and financial prosperity of the 
city. The traveling trader who uses the street or 
public grounds as his place of business, or who goes 
unbidden from house to house, in private residences, 
to ply his trade, is not a fair competitor for the 
other who builds or rents a costly and commodious 
structure wherein to serve his customers. The 
police power of the city may therefore be properly 
exerted to restrain all such as, by their method of 
doing business, are liable to invade social order by 
seeking purchasers for their wares in the houses of 
citizens, or in the streets and public places of a city, 
to the discouragement of the more legitimate 
methods of others, on whom the municipality is de- 
pendent for its support. Any method of selling 
goods, wares or merchandise by outcry on the 
streets or public places in a city, or by attracting 
persons to purchase goods exposed for sale at such 
places, by placards or signals or by going from 





house to house, selling or offering goods for sale at 


retailto individuals not dealers in such commodi- 
ties, whether the goods be carried along for de- 
livery presently, or whether the sales are made for 
future delivery, constitutes the person so selling a 
hawker or peddler within the meaning of the stat- 
ute.” 

PLasTERING. —In Mellon v. Ford, 28 Fed. Rep. 
639. Hammond, J., said: ‘The affairs of men 
would be unstable beyond endurance, if after re- 
ducing their agreements to writing, the courts per- 
mitted them to wrangle over all the circumstances 
preceding and subsequent to the writing in a 
struggle for some interpretation, more or less favor- 
able to the one side or the other, of words that are 
elastic enough to excite the ingenuity of the parties 
or their counsel, And it may be remarked that 
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very few of the words of our language in use in the 
ordinary commercial dealings of men with each 
other, have an inflexible meaning, as one may see 
who will look over any collection of adjudicated 
words and phrases. I have not been able to find 
the word ‘ plastering,’ as used in building contracts, 
defined by any court; but in Higgins v. Lee, 16 Ill. 
395, under that general title was included ‘ lathing,’ 
and it was held that plastering, without it, on bare 
walls, was a departure from the contract and if done 
by consent, the defendant was entitled to have the 
cost of the lathing deducted; and in Walls v. Bailey, 
49 N. Y. 464, In a contract ‘to do the plastering 
work,’ there was an agreement to pay the owner for 
all laths supplied by him at the invoice price. 
These are not adjudications of the point we have in 
this case, for there was no dispute about the mean- 
ing of the terms employed; but they serve as illus- 
trations of the fact that in other contracts lathing 
has been treated as a part of the ‘ plastering’ or 
‘plastering work,’ and I think it is so commonly 
understood in the parlance of both builders and 
their customers. Just as if one should engage an- 
other to paint a picture, it might be generally 
understood, in the absence of any stipulation to 
the contrary, that the painter should furnish the 
canvas or other foundation for the ‘ painting’ as a 
part of it,— which in the construction of a statute 
the porcelain foundation was held to be, in Arthur 
v. Jacoby, 103 U. 8. 677, though no one could 
possibly infer from a contract to paint a house that 
the contractor should furnish the walls to be 
painted any more than such an implication could 
be raised from a contract to plaster it. The 
definitions of the lexicographers do not exclude the 
lathing as a part of the ‘plastering,’ though it is 
plain it is not necessarily included. ‘The act of 
covering walls, ceilings, etc., with plaster,’ Worcest. 
Dict. ‘Plaster’ is a ‘composition of lime, sand and 
hair or straw and water, employed in overlaying 
the interior and exterior faces of walls; mortar; 
stucco; cement.’ Id. ‘Lath’ is defined to be a 
thin strip of wood nailed to studs and furring to 
support plastering.’ Id. The definitions in Web- 
ster are substantially the same, except he defines 
‘ plasteriug’ as ‘the plaster work of a building; a 
covering of plaster.’ Webst. Dict. ‘A mixture of 
lime, hair and sand to cover lath work between 
timbers or rough walling,’ etc. 2 Encyc. Brit. (9th 
ed.) 470, tit. ‘Architecture,’ subtit. ‘ Plastering.’ 
‘The carpenter’s work being completed, strong 
batten laths are nailed up, etc., as laths are in Eng- 
land.’ 4 Encyc. Brit. 454, tit. ‘Building,’ subtit, 
‘Ceilings.’ Again: ‘His materials are laths, lath- 
nails, lime, sand, hair, etc. (Id. subtit. ‘ Plaster- 
work,’ p. 504); and ‘when the lathing is completed 
the work is either laid or pricked up,’ etc. (Id. sub- 
tit. ‘ Plastering on Laths,’ p. 505). Finally: ‘But 
lathing and plastering on laths, as practiced in 
England, is at best a very flimsy affair and greatly 
requires improvement,’ etc. This book commends 
the French work, with stronger laths, wider apart, 
and does not seem to know of our American wire lath- 








ing, and describes the process of ‘plastering on 
walls’ and ‘stucco work.’ Id. 505, 506. From 
Gwilt’s Encyclopedia of Architecture (p. 587, tit. 
‘Plastering’), I quote: ‘When a wall is to be 
plastered, it is called ‘rendering.’ In other cases 
the first operation, as in ceilings, partitions, etc., is 
lathing,-— nailing the laths to the joists, quarters or 
battens [full directions for lathing are then given].’ 
Section 2238. ‘After lathing, the next operation is 
laying, more commonly called plastering.’ It is 
the first coat on leths. * * ™ On brick work it 
is also the first coat and is called ‘ rendering,’ etc. 
Section 2238. From Clough’s Contractor’s Manual, 
p. 41, I find the subdivisions of ‘Plaster, Mason’s 
Work,’ include ‘Particulars Relative to Lathing and 
Plastering,’ ‘ Plastering on Brick-work,’ Lath and 
Plaster,’ ‘Stucco Reveils,’ ‘Deafening,’ etc.; and 
that plasterer’s work to be charged by the day’ in- 
cludes ‘laths per hundred and nails per pound,’ 
etc. From another source I quote: ‘ Plastering is 
applied directly upon walls of brick and mortar, the 
joints of which are left rough, that it may the 
better adhere; or upon a surface of laths, which are 
flat, narrow strips of wood securely nailed to the 
joist, rafters or studs, parallel to each other, and so 
close together that but little space (usually } inch) 
is left for the mortar to get between them. That 
which passes through spreads and hardens in lumps, 
which key the rest of the coating to the laths. 13 
Am. Encye. (ed. 1870) 377. From Vodge’s Archi- 
tects’ and Builders’ Companion, p. 259, I find 
‘plastering and stucco work,’ with rules for meas- 
uring it, and ‘lath’ defined as ‘a slip of wood used 
in slating, tiling and plastering.’ Page 139. And 
in the constitution, bill of prices and rules for meas- 
uring of the ‘Memphis Plasterers’ of 1872, I find: 
‘For workmanship and material on lathing,’—‘ lath- 
ing only including nails’; and ‘for workmanship 
and material on brick-work.’” 
IMPROVEMENTS.—In Hess v. Muir, Maryland 
Court of Appeals, June 24, 1886, it was held that 
the bedding of oysters is not an ‘‘ improvement ”’ 
within a statute authorizing riparian owners to 
make improvements on navigable streams. The 
court said: “The improvements which, under 
section 38, a proprietor of land bounding on navig- 
able waters is entitled to make into the same, and 
which with the other accretions provided for shall 
pass to the successive owners of the land to which 
they are attached as incident to their respective 
estates, are plainly, we think, such structures as are 
subservient to the land, and which used in connec- 
tion with the land, enhance its value or enlarge its 
commercial or agricultural facilities or other utility 
to an extent the land alone would be incapable of, 
and in this way ‘improve’ it. They are to be made 
‘into’ the water, a term inconsistent with entire 
separation from the land. Wharves, piers and 
landings are examples of such improvements. Farm- 
ing and commercial interests are promoted by the 
privilege, and to encourage the development of 
these was the main object of conferring it. When 
such improvements are made they become incident 














~™o ~ 


Sw Ww 











THE ALBANY LAW JOURNAL. 507 























to the estate, as not inherently identical in nature 
with land, but from being joined to it and con- 
tributing to its uses and value legally identified 
with it as a fixture or a right of way or other appur- 
tenance that passes with land. The mere planting or 
depositing of oysters in the water implies no essen- 
tial union or relation between the main land and 
the soil under the water contiguous; and therefore 
does not effect an improvement of the former im- 
plied in something erected or constructed attached 
to the shore, and together with the land furnishing 
convienence and facilities that enlarge the advant- 
ages of the latter.” 





BENDING THE KNEE. 

THE editor of this journal once roundly asserted 
that ‘‘there is no reading more humorous than 
the reports of the ecclesiastical cases, as given in the 
volumes of the London Law Journal” of that day. In 
that article reference is made to the Rev. Alexander 
Heriot MacKonochie, and the trouble he got into by 
bending his one knee and occasionally touching the 
ground with it, which action the Privy Council consid- 
ered kneeling. History repeats itself, and now an un- 
fortunate French Canadian isin hot water because he 
only went down upon one Knee during divine servéce. 
The facts appear to be these: One Poitras attended 
service at the Church of Ste. Anne du Bout de I’Ile. 
(There are at least a dozen villages named after the 
mother of the Virgin in the Province of Quebec. 
They are distinguished by euphonious additions, such 
as Ste. Anne de la Perade, Ste. Anne de la Pocatiere, 
Ste. Anne de Restigouche, Ste. Anne de Stukely, and 
Ste. Anne du Machiche; the one in question is that 
beside ‘* Ottawa’s tide,” where ‘the stream runs 
fast, and the rapids are near,’’ and it was the eve- 
ning chime from that church that Tom Moore heard 

faintly tolling as sweetly he rested on weary oar.) 
Poitras being sick and indisposed, during part of 
the mass kneeled on one Knee only, but apparently his 
attitude was by some not considered reverential. The 
beadle of the church expostulated with Poitras, and 
pointed out that according to the rules of the church, 
which are duly published from the pulpit every year), 
those attending mass should devoutly kneel upon 
both knees. Sickness was pleaded as anexcuse. The 
beadle, or marquillier sortunt de charye, Lebeau, dis- 
cussed the matter with Poitras afterward outside, and 
then referred the affair to one Madore, his superior 
officer, who was marquillier en charge. This fuuction- 
ary instituted proceedings against Poitras to recover 
a statutory penalty of $5 for misbehavior in church. 
No arrest was made, for when Lebeau came with the 
warrant, and was about to arrest, Poitras yielded to 
the tears and entreaties of his wife, and to avoid ar- 
rest, paid the fine and costs under protest, and threat- 
ening to have the law of him or them, or whoever was 
at the bottom of the affair. Poitras sued Madore, the 
church warden who ordered his arrest, but the Cir- 
cuit Court dismissed his action; he also ineffectually 
sued the magistrate. Then he sued Lebeau, the bail- 
iff, and the action was tried by a special jury in Octo- 
ber last, before Mr. Justice Johnson. His honor 
charged the jury that improper behavior in church, 
whether any special written rule was proven or 
not, authorized the defendant under the statute to 
take out the summons; that whether it was taken 
without reasonable cause and maliciously was a ques- 
tion for the jury; and in the absence of malice the ac- 
tion must fail. The jurors had to consider whether 





the bailiff had done wrong, and whether the plaintiff 
had suffered any injury. He himself saw no proof of 
either the one or the other. The jurors found a ver- 
dict for the defendant. 

Mr. Poitras however was not to be stopped so soon 
in his search after justice, sohe went to the Court of 
Review for a new trial. The majority of the court 
was with him, and agreed to give him another chance. 
Jette, J., speaking for the majority of the court, said 
that if the rule requiring those who attended mass to 
kneel on both knees was 60 absolute, it would follow 
that sick people could not attend mass. Here was a 
man who had no intention of misbehaving; he was ill, 
and the attitude he assumed was respectful and 
proper; and yet he had been subjected to arrest and 
ill treatment. It was Lebeau who instigated the prose- 
cution. Could it be said that the plaintiff was with- 
out remedy? He was thevictim of a prosecution un- 
der the color of law. This constituted a delit, and the 
persons committing the offense were responsible 
jointly and severally. The trial judge, Johnson, who 
also sat in the Court of Review, was opposed to grant- 
ing a new trial; he thought that there could be no ac- 
tion for an unfounded prosecution without malice, 
and without want of probable cause, aud there was no 
evidence that he could see of either; norcould he 
perceive that the plaintiff in his motion urged the 
usual ground of injustice. If the plaintiff was in good 
faith he should have contested the summons for the 
penalty. He admitted the objectionable and even 
proverbial fussiness of bumbledom, but thought it was 
going rather far to express it by an action of damages 
such as this. 

Lebeau did not relish the idea of having the matter 
submitted a second time to a jury, so he applied to the 
Court of Queen’s Bench for leave to appeal from the 
judgment of the Court of Review. Dorion, C. J., and 
Ramsay, Cross and Baby, JJ., formed the court. 
Ramsay, J., in delivering the judgment of the court, 
took the opportunity of saying that the taking of the 
$5 was an indefensible exaction, and that the questions 
submitted to the jury were a Chinese puzzle, and 
were evidently made purposely to confuse the jurors. 
(Johnston, J., does not sit in thiscourt.) “It was im- 
possible to see how Lebeau could be held responsible 
at all. A great wrong was done to Poitras, but Lebeau 
had nothing to do with that wrong. He merely re- 
ported the facts to the marquillier de charge. The 
evidence had all come up, and Madore, the marquil- 
lier, swore in the most absolute manner that Lebeau 
did nothing but tell him the story of what had oc- 
curred. To allow a new trial would be to encourage 
these persons to ruin themselves for no purpose.” 

Leave to appeal was granted. Here meanwhile Poi- 
tras and his one knee rests. If it be needed we will 
bring up the matter again. 


—_—_—__+—_—__——_ 


NEGLIGENCE—IMPUTED CONTRIBUTORY NEG- 
LIGENCE—DEFECTIVE WAY. 
PENNSYLVANIA SUPREME COURT, OCT. 4, 1886, 
BorouGH OF CARLISLE V. BRISBANE. 

The borough of Carlisle was macadamizing one side of a 
street. A., a resident of Philadelphia, was riding in a 
sleigh owned and driven by B.. a resident of Carlisle, who 
knew of the work going on. The sleigh was upset by one 
runner going on an embankment made by stone, and A. 
was thrown outand injured. Held, that the borough of 
Carlisle was liable for the injury; that the knowledge of 
B. could not be imputed to A.; and as the former was not 
acommon carrier for hire, he was not bound to use the 
highest skill and care, but only such as an ordinary per-, 
son would have used under the circumstances, 
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RROR to Common Pleas, Cumberland county. 
The head-note states the case. The plaintiff had 
judgment below. 


Hepburn, Jr., & Stuart and Martin C. Herman, for 
plaintiff in error. 

F. Maust, F. E. Beltzhoover and J. N. Weakley, for 
defendant in error. 


CLARK, J. The general rule of the law undoubtedly 
is, where one suffers an injury through the concur- 
rent negligence of two or more persons, they are 
jointly liable, and may be proceeded against for dam- 
ages sustained, either jointly or severally, at the op- 
tion of the party injured, unless the latter, by his own 
negligence, has contributed to the injury, in which 
case the law will not afford him any remedy whatever 
against avy or all of the persons whose wrong, in con- 
currence with his own, caused the injury. The rule 
is however not without its exceptions. Where goods 
in the hands of a common carrier are injured by the 
negligent act of a third party, to which the negligence 
of the carrier contributes, and an action is brought by 
the owner against the third party, the carrier's con- 
tributory negligence is a good defense. Vanderplank 
v. Miller, Mood. & M. 169; Simpson v. Hand, 6 Whart. 
311. So also where a passenger is personally injured 
by the joint negligence of his carrier and another 
party, his remedy is against the common carrier 
alone. The latter question was first raised in this 
court, and was very fully discussed, in the case of 
Lockhart v. Lichtenthaler, 46 Penn. St. 151. The de- 
cision in that case was grounded upon the doctrine of 
the English cases, Bridge v. Grand Junction Ry. Co., 
3 Mees. & W. 247 (1838, in the Court of Exchequer); 
Thorogood vy. Bryan, 65 E. C. L. 114; and Cattlin v. 
Hills, id. 123 (in the Common Bench, 1849). These 
cases have since been followed and approved in the 
Exchequer by Armstrong v. Lancashire & Y. Ry. Co., 
44 L. J. Exch. 89. The principle upon which these 
English cases appear to have been determined is that 
the passenger is so far identified with the carriage in 
which he is travelling that want of care on the part of 
the driver will be a defense of the owner of the other 
carriage that directiy caused the injury. 

Our own case of Lockhart v. Lichtenthaler, swpra, 
was followed by Philadelphia & R. R. Co. v. Boyer, 97 
Penn. St. 91, an action against the railroad company 
to recover damages for the death cf a person caused 
by a collision of the defendant’s train with a street 
car in which the deceased was a passenger. It was 
held, that in order to recover, the plaintiffs must 
show not only that the death resulted directly from 
the defendant's negligence, but that the negligence of 
the carrier company did not contribute to the result. 
Therefore although there is certainly a wide difference 
of upinion between the courts of this and other States 
on the subject, it seems to be well settled as the law of 
Pennsylvania that the remedy of a passenger injured 
by the joint negligence of his carrier and another is 
against the common carrier only. 

Cornman however was not a common carrier. He 
was.the owner of the horse and sleigh, and was the 
driver. Brisbane was a friend of Cornman’s, visiting 
Carlisle, and occupied a seat in the sleigh by his invi- 
tation. The accident occurred while returning from 
a visit to the poor-house. Nor was Cornman the ser- 
vant of Brisbane. As the driver, he was neither under 
Brisbane’s direction or control, nor was Brisbane un- 
der his control. Brisbane had simply accepted the 
friendly offer of a seat in Cornman’ssleigh. He hada 
right to expect from Cornman ordinary skill and care 
in the management of the conveyance, and precisely 
the same degree of care from the mnnicipality of the 
borough of Carlisle in the condition and repair of the 





streets over which they might pass. There is no evi- 
dence whatever that Brisbane knew that Cornman was 
areckless or unskilful driver, or that he saw, or by 
the exercise of reasonable care at the time could see, 
or ought to have seen, the dangerous condition of the 
street. Indeed the jury has found that he was not 
personally aware of either, and no question can arise 
involving this view of the case. 

It is said however that although there is no evidence 
of any actual negligence on the part of Brisbane, upon 
the principle of Lockhart v. Lichtenthaler the negli- 
gence of Cornman is to be imputed to him. 

The rationale of the rule in Thorogood v. Bryanis said 
by Colton, J., to be the identity of the passenger with 
his own vehicle; but in Lockhart v. Lichtenthaler this 
reason is rejected, and we think the foundation of the 
principle is expressed by Mr. Justice Thompson with 
much more care and accuracy, as follows: “I would 
say the reason for it is that it better accords with the 
policy of the law to hold the carrier alone responsible 
in such circumstances as an incentive to care and dili- 
gence. As the law fixes responsibillty upon a different 
principle in the case of the carrier, as already noticed, 
from that of a party who does not stand in that rela- 
tion to the party injured, the very philosophy of the 
requirement of greater care is that he shall be an- 
swerable for omitting any duty which the law has de- 
fined as his rule and guide, and will not permit him to 
escape by imputing negligence of a less culpable char- 
acter to others, but sufficient to render them liable for 
the*consequences of his own. It would be altogether 
more just to hold liable him who has engaged to ob- 
serve the highest degree of diligence and care, and 
has been compensated for so doing, rather than him 
upon whom no such obligation rests, and who, not 
beiug compensated for the observance of such a de- 
gree of care, acts only on the duty to observe ordinary 
care, and may not be aware even of the presence of 
a party who might be injured.” 

When the reason of arule of iaw ceases, the rule itself 
ceases. The law fixes the responsibility of the persons 
or parties involved in this transaction upon precisely 
the same basis. There is certainly no policy of iaw 
which requires that the driver of a private carriage or 
sleigh, who, actuated by the motives of kindness 
alone, and without compensation, may undertake to 
convey a friend through the streets of a city or town, 
shall be held to a higher standard of care toward that 
friend than the city or town through whose streets 
they pass. Both Cornman and the municipality of 
Carlisle borough were bound to Brisbane for the ex- 
ercise of ordinary care and diligence only. If Corn- 
man had been a common carrier, he would have been 
a carrier for compensation, and would have been 
obliged to observe the highest degree of diligence and 
care. The policy of the law in such’a case, it is said, 
would not permit him to escape by interposing the 
negligence of others of a less culpabie character. The 
doctrince declared in Lockhart v Lichtenthaler and 
Philadelphia & R R. Co. vy. Boyer is not applicable to 
this case, and there is no sound principle of law which 
will preclude the plaintiff from seeking redress from 
both or either of the persons through whose negli- 
gence he was injured. Brisbane was answerable for 
his own negligence alone. Tne negligence of Cornman 
under the circumstances cannot be imputed to him so 
as to bar his recovery in this case. 

The case at bar is in every respect similar to the case 
of Robinson v. New York Cent. & H. R. R. Co., 66 N. 
Y. 11, where a female accepted an invitation to ridein 
a buggy with a person who was entirely competent to 
manage a horse, and it was held that if the defendant 
company was negligent, and the plaintiff free from 
negligence herself, she might recover from the_com- 
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pany, although the driver of the buggy might have 
been guilty of negligence which contributed tp the in- 
jury. This case was followed by Dyer v. Erie R., 71 
N. Y. 228. Mr. Justice Miller, delivering the opinion 
of the court, says: “‘ It is insisted that the court erred 
in charging the jury that the negligence of Stimpson 
was no bar to the action, and that the negligence of 
the driver would not prevent arecovery. The solu- 
tion of the question raised must depend on the posi- 
tion which Stimpson occupied toward the plaintiff. 
The plaintiff rode with Stimpson, at his invitation, 
gratuitously, in Stimpson’s wagon. The latter, driv- 
ing the team, exercised entire control over it, and was 
travelling entirely on business of his own. Stimpson 
was not hired by the plaintiff, or in his employ, or in 
any sense his agent, nor had the plaintiff any control 
or direction of the team, or its management, or over 
Stimpson himself. There is no pretense but that 
Stimpson was entirely competent to take charge of 
the team himself, nor that he did not possess the re- 
quisite skill to manage and control the same. It is 
difficult to see upon what principle the negligence of 
Stimpson can affect the plaintiff, or be imputed to 
him.” 

These causes in New York were afterward followed 
by Masterson v. New York Cent. & H. R. R. Co., 84 N. 
Y. 247, which is to the same effect. 

It is true that the authority of these cases may be 
supposed to be somewhat impaired in Peunsylvania 
by the fact that in New York the rule of Thorogood v. 
Bryan has been repudiated (Chapman v. New Haven 
R. Co., 19 N. Y. 341), but as we hold the rule of policy 
only to apply to the case of a common carrier, there is 
no reason to discredit the authority of that court in 
cases where this rule of policy does not apply. 

In this view it isnot important what Cornman may 
have previously known as to the condition of the road; 
and as it isshown that Brisbane never had any knowl- 
edge of it, the vase was to be considered by the jury, so 
far as Brisbane is concerned, just as if both were pass- 
ing over the road for the first time. A stranger, inthe 
twilight, or when snow was on the ground, as a matter 
of fact, might certainly assume that the center of a 
public road or street within the corporate limits of a 
populous town, over which hundreds of wagons passed 
every day, especially if no other route is plainly desig- 
nated, was in a passable condition. 

In the consideration of a question of negligence on 
part of a stranger, certainly under such circumstances 
it was proper to show that he took the center, and not 
the side, of the opened street. There may be cases 
where the conformation of the ground itself would 
clearly indicate that the center of a public road is not 
the travelled route, and in such case this circumstance 
may be sufficient to give notice; but in all ordinary 
cases the center of a public street, passing between the 
open lots ofa populous town, in the usual course of 
travel, and in the night-time, or when the route is ob- 
scured by suow, may be taken as the travelled route. 
If the municipal officers caused an obstruction to be 
placed on part of the highway, it was their duty to 
give some appropriate warning of the fact. 

Nor can we see any valid objection to the evidence the 
showing where the actual travelled route was before 
the street was macadamized. If there was nothing to 
indicate to a stranger that the route for trave] was at 
the side of the road, we have said he might assume the 
route to bein the center. How then could it harm the 
defendant to show that the route had previously been 
in the center, although the plaintiff did not know the 
fact? The evidence was clearly competent however. 
Its tendency was to show that the only obstruction of 
the street was that which the officers of the municipal- 
ity had themselves negligently placed there, and that 
there was nothing in the uatural conformation of the 





ground to prevent the use of the central part of the 
road at this point, or to warn the plaintiff that the 
travelled route was not in the center, but along the 
side, of the street. It is an undoubted, and indeed an 
undisputed fact, that the center of the street had 
been the usual course of travel, and we think it was 
certainly competent to show it. The learned court 
very plainly instructed the jury that if the way pro- 
vided was safe, convenient, and so well marked that 
no man of ordinary prudence could mistake it, it was 
not necessary that it should have been along the mid- 
dle of the street, and that in providing such a way at 
the side of the street they did their whole duty to the 
public, unless on the central part, where it had previ- 
ously been used as the highway, they placed a danger- 
ous obstruction without giving any warning of the 
fact. 

The principle upon which this evidence was admit- 
ted is perhaps inaccurately stated; but as the proof 
was properly received, we cannot reverse upon the 
ground that proper reasons were not assigned for its 
admission. 

The judgment is affirmed. 





WATERS AND WATER-COURSES — POLLUTION— 
NATURAL DRAINAGE—COAL MINES. 
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PENNSYLVANIA SUPREME COURT, OCT. 4, 1886. 


PENNSYLVANTA COAL Co. v. SANDERSON. 


Land on a lower level owes'a natural servitude to that ona 
higher level in respect of receiving, without compensa- 
tion by the owner, the water naturally flowing from it, 
and although the existence of a stream, the purity of its 
water, and its utility for domestic purposes were leading 
inducements to the purchase of the lower land, a pollu- 
tion of the stream by the running intoit of acidulated 
water from a coal mine on the higher land is damnum 
absque injuria, where the stream forms the natural drain- 
age of the basin in which the coal is situated, and the 
mine is conducted in the ordinary and usual mode of 
mining. 

| ageing to Common Pleas, Luzerne county. Tres- 

pass on the case by J. Gardner Sanderson and 

Eliza, his wife, in right of the wife, against the Penn- 
sylvania Coal Company, for damages for corruption 
of plaintiff's water-course, caused by the working of 
the defendant’s colliery. The facts are statedin the 
opinion. Verdict for plaintiff, $2,872.74, and judgment 
thereon. 


J.M. & W. P. Gest, Henry W. Palmer, Willard '& 
Warren, Henry M. Hoyt, and Andrew T. McClintock, 
for plaintiff in error. 


A. Ricketts, for defendant in error. 


CLARK, J. The Pennsylvania Coal Company is the 
owner of some 1,600 acres of anthracite coal lands in 
the Lackawanna valley, situate above the city of 
Scranton, in the basin of a small tributary of the 
Lackawanna river known as Meadow brook, into 
which, owing to the natural conformation of the sur- 
face, the water from these iands isdrained. Thecom- 
pany first opened the coal seams on this land bya 
drift, or tunnel, in the year 1867 or 1868. They drove 
three other tunnels, and sunk a shaft, and thereafter 
mining operations were extensively engaged in; the 
establishment being known as the “ Gipsy Grove Coal- 
works.’”’ From the time the first tunnel was driven 
the mine water flowed, by the natural course of grav- 
ity, into the Meadow brook. As the operation of the 
mines was increased, the volume of mine water in- 
creased. The water which percolated into the shaft 
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was by powerful engines pumped therefrom, and as it 
was brought to the surface, it passed, with the flow 
from the tunnel, by an artificial water-course, over 
the defendant’s own land into the Meadow brook, 
which we have said, was the natural water-course for 
drainage of the entire basin. The plaintiff, Mrs. San- 
derson, in the year 1868, purchased a tract of land in 
the city of Scranton, some three miles below the 
Gipsy Grove works, on the Meadow brook, near its 
mouth. The existence of the stream, the purity of 
its water, and its utility for domestic and other pur- 
poses, it is said, was a leading inducement to the pur- 
chase. She began, and in the year 1870 finished the 
erection of a house upon the land. In connection 
therewith dams were built across the brook to form a 
fish and ice pond, and to supply a cistern. The water 
was forced by a hydraulic ram from the cistern to a 
tank in the house, and was used for domestic purposes 
and for a fountain. 

It is alleged that the large volume of mine water 
which the defendants poured into the Meadow brook 
has corrupted the water of that stream to such an ex- 
tent as to render it totally unfit for domestic use; that 
the fish in the brook have been totally destroyed, the 
plaintiff's pipes corroded, and his entire apparatus for 
the utilization of the water rendered wholly worth- 
less; and that in consequence, about the year 1875, the 
same was abandoned. This action was brought to 
recover the damages which the plaintiff alleges she 
has sustained in consequence of the alleged pollution 
of the stream. 

At the trial of the cause, in February, 1878, in the 
Common Pleas of Luzerne county, the court, after 
hearing the plaintiff's case, entered a nonsuit on the 
ground that the discharge of the mine water was a 
necessary incident to mining; that there was neither 
malice nor negligence shown in the operation of the 
mine, and the case was therefore one of damnum 
absque injuria. A writ of error was taken to the refusal 
of the court to take off the nonsuit, and the case was 
presented for the consideration of this court. 86 Penn. 
St. 401. Upon consideration of the question involved, 
this court was then of opinion, that except where it is 
qualified by the existence of peculiar conditions, the 
duty of the owner of property is defined by the maxim, 
** sic utere tuo ut alienum non ledas;” that this case 
exhibited none of those peculiar conditions; and that 
the plaintiff's proofs exhibited a case which should 
have been submitted to the jury. A procedendo hav- 
ing been awarded, the cause was again brought to 
trialin the Common Pleas of Lackawanna county, 
where, in October, 1879, a verdict was rendered for the 
plaintiff. A writ of error was then taken by the de- 
fendants; but this court adhering to the opinion con- 
tained in 86 Penn. St. 401, the judgment was affirmed. 
The plaintiffs however sued out a second writ to the 
same judgment, and assigned for error the ruling of 
the court as to the proper measure of damages, and 
upon this the judgment was reversed, and a venire 
facias de novo awarded. The cause was again tried in 
the Common Pleas of Lackawanna county in Febru- 
ary, 1885. Judgment was again entered for the 
plaintiff, and it is to this judgment that the present 
errors are assigned. 

The questions which are now to be considered, with 
a single exception, perhaps being identical with those 
which were previously considered and embraced in 
the judgment reported in 86 Penn. St. 401, the 
argument has been practically a reargument of the 
original case. We have before us not only the same 
parties, and the same questions, but the same case; 
and if it be true, as it is most persistently argued, that 
this court was mistaken in its former ruling, it is well 
that the error should be righted in the same case in 
which it occurred. If we lay aside our own previous 





decisions of this case, and regard the cause as coming 
before us upon a reargument, the main question in- 
volved is one of new impression in this State. This 
court was not then, and is not now, in harmony with 
reference to it. 

It has been stated that 30,000,000 of tons of anthra- 
cite and 70,000,000 of bituminous coal are annually 
produced in Pennsylvania. It is therefore a question 
of vast importance, and cannot, on that account, be 
too carefully considered; for if damages may from 
time to time be recovered, either in the present form 
or as for a nuisance, punitive sums may be resorted to 
to prevent repetition, or to compel the abatement of 
the nuisance. Indeed if the right to damages in such 
cases is admitted, equity may, and under the decisions 
of this court undoubtedly would, at the suit of any 
riparian owner, take jurisdiction, and upon the ground 
of a continuous and irreparable injury, enjoin the 
operation of the mine altogether. Whatever rights 
Mrs. Sanderson may have to the use of this water, and 
whatever remedy she may have in this case, or in any 
other form, in law or in equity, is the right and rem- 
edy of every other riparian owner along Meadow 
brook; and whatever may be the rights and remedies 
of the owners on Meadow brook are, of course, the 
rights and remedies of all other riparian owners 
throughout the Commonwealth. It may be that Mrs. 
Sanderson adopted a more extensive arrangement for 
the use of this water than any other person, and is 
consequently more inconvenienced on that account; 
but the law isthe same in her case as in all other 
cases. If she may recover damages in a large amount, 
others similarly but less affected may recover in a less 
sum. Besides these riparian owners are not limited 
to their present modes of enjoyment. It is impossible 
to foresee what other modes of enjoyment they or 
their successors in title may adopt, or to estimate the 
extent of damages to which the continued pollution of 
the stream might proceed. Hence if the responsibil- 
ity of the operator of a mine is extended to injuries 
of the character complained of, the consequences 
must be that mining cannot be conducted except by 
the general consent of all parties affected. 

It will be observed that the defendants have done 
nothing to change the character of the water, or to 
diminish its purity, save what results from the nat- 
ural use and enjoyment of theirown property. They 
have brought nothing onto the land artificially. The 
water as it is poured into Meadow brook is the water 
which the mine naturally discharged. Its impurity 
arises from natural, not artificial, causes. The mine 
cannot, of course, be operated elsewhere than where 
the coal is naturally found, and the discharge isa 
necessary incident to the mining of it. 

It must be conceded, we think, that every man is 
entitled to the ordinary and natural use and enjoy- 
ment of his property. He may cut down the forest 
trees, clear and cultivate bis land, although in so do- 
ing hemay dry up the sources of his neighbor's 
springs, or remove the natural barriers against wind 
and storm. If in the excavation of his land, he should 
uncover a spring of water, salt or fresh, acidulated or 
sweet, he will certainly not be obliged to cover it 
again, or to conduct it out of its course, lest the stream 
in its natural flow may reach his neighbor’s land. It 
has always been considered that land ona lower level 
owes a natural servitude to that on a higher level, in 
respect of receiving, without claim for compensation 
by the owner, the water naturally flowing down to it. 
In sinking his well, he may intercept and appropriate 
the water which supplies his neighbor's well ( Acton v. 
Blundell, 12 Mees. & W. 324; Wheatley v. Baugh, 25 
Penn. St. 528; Haldeman v. Bruckhart, 45 id. 514), or 
if his own well is so close to the soil of his neighbor as 
to require the support ofa rib of clay or of stone on 
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his neighbor’s land to retain the water in the well, no 
action will lie against the owner of the adjacent land 
for digging away such clay or stone which is his own 
property. and thereby letting out the water. Whart. 
Neg. 939. He may, to a reasonable extent, jure nature, 
divert water from a stream for domestic purposes, and 
for the irrigation of his land. Messinger’s Appeal, 4 
Atl. Rep. 162, So also each of two owners of adjoin- 
ing mines has a natural right to work his own mine 
in the manner most convenient ond beneficial to him- 
self, although the natural consequence may be that 
some prejudice will occur to the owner of the adjoin- 
ing mine. Smith v. Kenrick,7C. B. 505. One mine- 
owner may thus permit water naturally flowing in his 
own mine to pass off by gravitation into an adjoining 
or lower mine so long as his uperations are carried on 
properly and in the usual manner. Bainb. Mines, 297. 
To the same effect are Wilson v. Waddell, L. R., 2 App. 
Cas. 95; Crompton v. Lea, L. R., 19 Eq. 115. 

The defendants, being the owners of the land, had a 
right to mine the coal. It may be stated, asa general 
proposition,that every man has the right to the natural 
use and enjoyment of his own property; and if while 
lawfully in such use and enjoyment, without negli- 
gence or malice on his part, an unavoidable loss occurs 
to his neighbor, it is damnum absque injuria; for the 
rightful use of one’s own land may cause damage to 
another, without any legal wroug. Mining in the or- 
dinvary and usual form is the natural user of coal lands. 
They are, for the most part, unfit for any other use. 
“It is established,’’ says Cotton, L. J., in Weet 
Cumberland /ron Co. v. Kenyon, L. R., 6 Ch. Div. 773, 
* that taking out minerals is a natural use of mining 
property, and that no adjoining proprietor can com- 
plain of the result of careful, proper mining opera- 
tions.’’ In the same case, Brett, L. J., says: ‘The 
cases have decided, that where that maxim (sic utere 
tuo ut alienwm non ledas) is applied to landed prop- 
erty, it is subject toa certain modification; it being 
necessary for the plaintiff to show, not only that he 
has sustained damage, but that the defendant has 
caused it by going beyond what is necessary in order 
to enable him to have the natural use of his own 
land.”’ 

The right to mine coal is not’a nuisance in itself. It 
is, as we have said, a right incident tothe ownership 
of coal property; and when exercised in the ordinary 
manner, and with due care, the owner cannot be held 
for permitting the natural flow of mine water over his 
own land into the water-course, by means of which 
the natural drainage of the country is effected. There 
are, it is well known, percolations of mine water into 
all mines. Whether the mine be operated by tunnel, 
slope, or shaft, water will accumulate, and unless it 
can be discharged, mining must cease. The discharge 
of this acidulated water is practically a condition 
upon which the ordinary use and enjoyment of coal 
lands depends. The discharge of the water is prac- 
tically part and parcel of the process of mining; and 
as it can only be effected through natural channels, 
the denial of this right must inevitably produce re- 
sults of a most serious character to this, the leading 
industrial interest of the State. The defendants were 
engaged in a perfectly lawful business, in which they 
had made large expeuditures, and in which the inter- 
ests of the entire community were concerned. They 
were at liberty to carry on that business in the ordi- 
nary way, and were not, while so doing, accountable 
for consequences which they could not control. As 
the mining operations went on,the water, by the mere 
foree of gravity, ran out of the drifts, and found its 
way over the defendant’s own land to the Meadow 
brook. It is clear that for the consequences of this 
flow, which by the mere force of gravity naturally, 
aud without any fault of the defendants, carried the 





water into the brook, and thence to the plaintiffs 
pond, there could be no responsibility as damages on 
part of the defendants. 

A person in the lawful use of his own land may 
cause to flow over the land of another a greater quan- 
tity of water than it is naturally subjected to. “Iam 
aware,” says Woodward, J., in Kauffman v. Griese- 
mer, 26 Penn. St. 414, “that in Merrit v. Parker, 1N. 
J. Law, 460, Chief Justice Kinsey denied these princi- 
ples, and held that by no contrivance and under no 
pretense can one man cause to flow over the Jand of 
another a greater quantity of water than it is natu- 
rally subjected to; but on the other hand, there isa 
Maryland ease of equal authority (Williams v. Gale, 
3 Har. & J. 231), which in its facts bears a striking 
resemblance to the case at bar, and the case of Martin 
v. Riddle, decided by my Brother Lowrie in the Dis- 
trict Court of Allegheny county, and affirmed in the 
Supreme Court at September Term, 1848. These 
cases recognize the principle that the superior owner 
may improve his lands by throwing increased waters 
upon his inferior, through the natural and customary 
channels, which is a most important principle in re- 
spect, not only to agricultural, but to mining opera- 
tions also.” 

It may besaid that under the doctrine of Baird v. 
Williamson, 15 C. B. (N. 8.) 376, when the flow of 
water is increased artificially, or is greater than would 
result from gravitation alone, the mine-owner who 
causes it is liable for the increased injury; that this 
may be termed a non-natural use of the land, and the 
mine-owner would be held forany injury which would 
be sustained in consequence of this artificial increase 
in the amount. We understand the rule of Baird v. 
Williamson to be this: Where coal may be success- 
fully mined by tunnel or drift, the owner of the land 
may be deemed to have the natural use and enjoy- 
ment of it in that form of mining, and he will, in such 
a case, not be allowed to add merely to the efficiency 
of his enterprise, to the injury of his neighbor’s iand, 
by the artificial accumulation of water in large quan- 
tities through the use of powerful engines and pumps. 
But it does not appear from any evidence in this 
cause that the mine was conducted by the defendant 
in any but the ordinary and usual mode of mining in 
this country. Thedeeper strata can only be reached 
by shaft, and no shaft can be worked until the water 
is withdrawn. A drift is in some sense an artificial 
openingin the land, and accumulates and discharges 
water in a greater volume and extent than would other- 
wise result from purely natural causes; yet mining 
by drift has, as we have seen, been held to bea natural 
user of the land. So too wethink, according to the 
present practice of mining, the working of the lower 
strata by shaft, in the usual and ordinary way, must 
be considered the natural user of the land for the tak- 
ing out of the coal which can be reached by shaft only; 
and as the water cannot be discharged by gravity 
alone, it must necessarily, as part of the process of 
mining, be lifted to the surface by artificial means, 
and thence be discharged through the ordinary nat- 
ural channels for the drainage of the country. 

But if we should be wrong as tothe water which 
was pumped out of the mine, bow can we discriminate 
as to the effect of the water which flowed from the 
mine by mere gravity, and that which was pumped 
out? The witnesses did not discriminate in their tes- 
timony, and the learned courtdid not instruct the 
jury to make any discrimination. The injury done to 
the plaintiff was estimated without any effort to dis- 
tinguish between the effects of the water from one or 
other of these sources. If the stream was already cor- 
rupted by the water which flowed from the tunnels, 
or if that water was sufficient of itself to corrupt it, so 
asto render it useless for domestic purposes, the 
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water which was pumped as an independent cause of 
action would occasion an injury without damage. The 
pollution of a clear stream might inflict an injury for 
which damages would be recoverable, but we can- 
not see how damages could be estimated for the pol- 
lution ofa stream which had already become foul 
—_ other causes for which the law gave no rem- 

y- 
It is said the defendants created an artificial water- 
course from their mine to Meadow brook, but this 
artificial water-course was upon their own land, and 
conducted no more water to the brook than by the 
natural conformation of the surface could otherwise 
have reached it. If it be suggested that the defend- 
ants might have extended this artificial water-way, 
in form of a sewer, to some point of safety, it may 
be asked where short of the sea might the sewer be 
discharged, that the same complaint might not be 
made? 

We do not say that a case may not arise in which a 
stream, from such pollution, may be regarded asa 
public nuisance, and that the public interests, as in- 
volved inthe general health and well-being of the 
community, may not require the abatement of that 
nuisance. Thisis not such acase. It is shown that 
the community in and around the city of Scranton, 
including the complainant, is supplied with abundant 
pure water from other ources. There is no complaint 
as to any injurious effects from this water to the gen. 
eral health. The community does not complain on any 
ground. The plaintiff's grievance is for a mere personal 
inconvenience; and we are of opinion that mere private 
personal inconveniences, arising in this way and under 
such circumstances, must yield to the necessities of a 
great public industry, which although in the hands of 
a private corporation, subserves a great public inter- 
est. To encourage the development of the great nat- 
ural resources of a country trifling inconveniences to 
particular persons must sometimes give way to the 
necessities of a great community. Nor do we say that 
a miner, in order that his mines may be made avail- 
able, may enter upon his neighbor’s lands, or inflict 
upon him any other immediate or direct injury, but 
we do say, that in the operation of mining in the or- 
dinary and usual manner, he may, upon his own lands, 
lead the water which percolates into his mine into the 
streams which form the natural drainage of the basin 
in which the coal is situate, although the quantity as 
wellasthe quality of the water in the stream may 
thereby be affected. 

In the previous disposition of this case in this court, 
as reported in 86 Penn. St. 401, the principle of law 
mainly relied upon was stated as follows: “If aman 
brings or uses a thing of a dangerous nature on his own 
land, he must keep it at his own peril, and is liable for 
the consequences if it escapes and does injury to 
another. Jones v. Festiniog R.Co., L. R., 3 Q. B. 736.” 
“The person whose grass or corn is eaten down by the 
escaping cattle of his neighbor, or whose mine is 
flooded by the water from his neighbor’s reservoir 
(Harrison v. Great Northern R. Co., 3 Hurl. & C. 238), 
or whose habitation is made unhealthy by the fumes 
and noisome vapors of his neighbor's alkali works 
(St. Helen’s Smelting Co. v. Tipping, 11 H. L. Cas. 642), 
is damnified without any fault of his own, and it seems 
but reasonable and just that the neighbor who has 
brought sumething on his own property which was not 
naturally there, harmless to others so long as it was 
confined to his own property, but which he knows 
will be mischievous if it gets on his neighbor’s, should 
be obliged to make good the damage which ensues if 
he does not succeed in confining it to his own prop- 
erty. Fletcher v. Rylands, L. R., 1 Exch. 280.” 

The parenthetic references to authorities are not 
found in the opinion in Fletcher v. Rylands, but 





were inserted in the body of the quotation by Mr. 
Justice Woodward, who delivered the opinion of this 
court. 

The doctrine declared in Fletcher v. Rylands, re- 
garded as a general statement of the law, is perhaps 
not open to criticism in England, but itis subject to 
many and obvions exceptions there, and has not been 
generally received iu this country. A rule which casts 
upon an innocent person the responsibility of an in- 
surer is a hard one at the best, and will not be gener- 
ally applied unless required by some public policy or 
the contract of the parties. The later decisions in the 
English courts seem to encourage, rather than to dis- 
courage, exceptions toit. But we regard the rulein 
Fletcher v. Rylands as wholly inapplicable to the case 
under consideration. Referring to the judgment, we 
find the facts of that case to have been as follows: 
The plaintiff was damaged by his property being 
flooded with water, which without any fault on his 
part, broke out of a reservoir constructed and main- 
tained on the defendant’s land by the defend- 
ants’ orders. The coal under the defendants’ 
land had, at some remote period, been worked 
out, but this was unknown at the time the 
defendants yave directions to erect the reservoir. 
Although the persons employed did not in fact use 
proper care and skill to provide for the sufficiency of 
the reservoir with refrence to these old shafts, the de- 
fendants were personally free from all blame. The 
consequence was that the reservoir, when filled with 
water, burst into the shafts. The water flowed down 
through them, into the old workings, and thence into 
the plaintiff's mine, and there did the mischief. ‘‘We 
think that the true rule of law is,”’ says Blackburn, J., 
“that the person, who for his own purposes brings on 
his lands, and collwctsand keeps there, any thing 
likely to do mischief if it escapes, must keep it in at 
his peril, and if he does not do so, is prima facie an- 
swerable for all the damage which is the natural con- 
sequence of its escape. He can excuse himself by 
showing that the escape was owing to the plaintiff's 
default; or perhaps that the escape was the conse- 
quence of vis major or the act of God; but as nothing 
of this sort exists here, it is unnecessary to inquire 
what excuse would be sufficient. The general rule, 
as above stated, seems on principle just.” Then 
follows the clause which we find quoted in the opin- 
ion of Mr. Justice Woodward. 

But the defendants in the case at bar brought noth- 
ing upon the land; they accumulated nothing 
there; the water was there without any act of 
theirs; and it was the accumulation of it which they 
sought to prevent. They were in the natural user of 
their lands for a lawful purpose, and the discharge of 
the mine water was an absolute necessity in order to 
that use of the land. The distinction is obvious; and 
we cannot see how Rylands v. Fletcher can be sup- 
posed to have any application in the consideration of 
this case. 

The case was taken to the House of Lords on a pro- 
ceeding in error against the judgment of the exchequer 
chamber, which had reversed the judgment of the 
court of exchequer. The judgment was there af- 
firmed (Rylands v. Fletcher, L. R.,3 H. L. 3830), and 
the ganeral legal proposition involved in the case thus 
stated by Lord Cranworth: ‘If a person bring or 
accumulate on his land any thing whichif it should 
escape may cause damage to his neighbor, he does so 
at his peril. If it does escape, and cause damage, he 
is responsible however careful he may have been, and 
whatever precautions he may have taken to prevent 
damage.” 

But the very distinction we have endeavored to 
point out between that case and this was suggested in 
the judgment of the House of Lords in the case re- 
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ferred to. Lord Cairns says: ‘‘The defendants 
might lawfully have used that close for any purpose 
for which it might, in the ordinary course of the em- 
ployment of land, be used; and if in what I may term 
the natural user of that land, there had been any ac- 
cumulation of water, either on the surface or under- 
ground, and if by the operation of the laws of nature, 
that accumulation of water had passed off into the 
close occupied by the plaintiff, the plaintiff could not 
have complained that the result had taken place.” 

A line was thus drawn between the rule recognized 
in the case adjudged and the general immunity which 
the law extends to land-owners for acts done in the 
natural and lawful user of their land. In the first 
head-note of the case, as reported in L. R., 3H. L. 
330, the general legal proposition embodied in the 
judgment of the House of Lords is thus stated: 
“Where the owner of land, without willfulness or 
negligence, uses his land in the ordinary manner of 
its use, though mischief should thereby be occasioned 
to his neighbor, he will not be liable for damages.” 
Thus it seems that the liability, even under the ruling 
of Rylands v. Fletcher, is rested on the manifestly haz- 
ardous state of things artificially maintained on the 
land, and not on the natural user of it. 

As we have said, even in England the later decis- 
ions favor exceptions to the rule of Rylands v. Fletcher. 
Thus in Nichols v. Marsland, L. R., 10 Exch. 255, the 
defendant was an owner of artificial pools formed by 
damming a natural stream into which the water was 
finally let off by a system of weirs. The rainfall ac- 
companying an extremely violent thunder-storm broke 
the embankments, and the rush of water down the 
stream carried away four county bridges, in respect 
of which the action was brought. It was held that 
the rule referred to did not apply in the operation of 
natural forces so violent and unexpected that human 
foresight could not have been reasonably expected to 
anticipate it. So it has been held not to apply where 
the immediate cause of the damage is the act ofa 
stranger (Box v. Jubb, 4 Exch. Div. 76), nor when the 
artificial construction is maintained for the common 
benefit, and the immediate cause of the injury of such 
a trivial character as to have been wholly unexpected 
(Carstairs v. Taylor, L. R., 6 Exch. 217), or in the ex- 
ercise of powers specially conferred by law. Madras 
Ry. Co. v. Zemindar, etc., L. R., 1 Ind. App. 364. 

The principle of Rylands v. Fletcher was again en- 
forced by the court of exchequer in Smith v. Fletcher, 
L. R., 7 Exch. 305, a case referred to in the argument 
of counsel, growing out of injury from the same prem- 
ises. The case was carried up however to the exche- 
quer chamber, where the judges thought that under 
the circumstances of the case, evidence might have 
been received to show that every reasonable precau- 
tion had been taken to guard against ordinary emer- 
geucies, and that it was desirable the opinion of the 
jury should be taken as to whether the acts of the de- 
fendants wer done in the ordinary, reasonable, and 
proper mode of working the mine. It was not alto- 
gether clear therefore since the decision of this case 
in the exchequer chamber, what the English doctrine 
is as to cases which are not strictly like Rylands v. 
Fletcher. 

Nor has the doctrine of Rylunds v. Fletcher been 
generally received in this country. It has been cited 
with approval in Massachusetts (Shipley v. Fifty As- 
sociates, 106 Mass. 194; Gorham v. Gross, 125 id. 282; 
Mears v. Dole, 135 id. 508), but it has been expressly 
denied in New York (Losee v. Buchanan, 51 N. Y- 
477), in New Jersey (Marshall v. Welwood, 88 N. J. 
Law, 339), and in New Hampshire (Swett v. Cutts, 50 
N. H. 439; Garland v. Towne, 55 id. 52). 

In Zosee v. Buchanan, Earl, C., says: “It is suffi- 
cient however to say that the law as laid down in these 





cases (Rylands v. Fletcher and Smith v. Fletcher) is in 


direct conflict with the law as settled in this country. 
Here if one builds a dam upon his own premises, and 
thus holds back and accumulates the water for his 
benefit, or if he brings water upon his premises into a 
reservoir, in case the dam or the banks of the reser- 
voir give way, and the lands of a neighbor are thus 
flooded, he is not liable for the damage without proof 
of some fault or negligence on his part. Ang. Water- 
courses, § 336; Laphan v. Curtis, 5 Vt. 371; Todd v. 
Cochell, 17 Cal. 97; Everett v. Hydraulic, ete., Co., 23 
id. 225; Shrewsbury v. Smith, 12 Cush. 177; Livingston 
v. Adams, 8 Cow. 175; Bailey v. Mayor, etc., of N. Y., 
8 Hill, 531; S. C., 2 Denio, 433; Pixley v. Clark, 35 N. 
Y. 520, 524; Sheldon v. Sherman, 42 id. 484.” 

The true rule is laid down in the case of Livingston 
v. Adams, as follows: “ Where one builds a mill-dam 
upon a proper model, and the work is well and sub- 
stantially done, he is not liable to an action though it 
break away, in consequence of which his neighbor's 
dam and mill below are destroyed. Negligence should 
be shown in order to make him liable.” 

In Marshall v. Welwood, Beasley, C. J., says: ‘‘ The 
fallacy in the process of argument by which judgment 
is reached in the case of Rylands v. Fletcher, appears 
to me to consist in this, that the rule, mainly appli- 
cable to a class of cases, which I think should be re- 
garded as in a great degree exceptional, is ampli- 
fied and extended intoa general, if not universal, prin- 
ciple.”’ 

In Garland v. Towne, Ladd, J., referring to the case 
of Rylands v. Fletcher, says: ‘‘ lam not aware that 
any court this side of the Atlantic has gone so far as 
this, and I apprehend it would be a surprise, not only 
to that large class of our people engaged in various 
manufacturing operations, who use water-power to 
propel their machinery,and for that purpose maintain 
reservoirs, but to the legal profession, to hold that in 
case of the breaking away of such reservoirs, there is 
no question of care or negligence to be tried, but that 
he who has thus accumulated water in a non-natural 
state, on his own premises, is liable at all events, as 
matter of law, in case it escapes, for the damage 
caused by it. Asa general proposition, it is safe to 
say that the owner of the land has a right to make 
reasonable use of his property, and that right extends 
as well to an unlimited distance above the earth's sur- 
face as to an unlimited distance below.” 

See also Whart. Neg. 934; Ang. Water-courses, 336; 
Washb. Easem., ch. 3, § 7; Jones v. R. Co., 27 Vt. 
399. 

If a man erect a mill upon a stream of water, and 
build a dam wholly upon his own land in order to ap- 
ply the weight and power of the water to the propel- 
ling of his mill, or if he erect tanks or basins to retain 
water for the irrigation of his land, it seems a severe 
rule to put upon him the strict and unbending obliga- 
tion ofan insurer, to hold him liable for any injury 
whatever which may result from the escape of the 
water, whether in the construction and maintenance 
of the works he was negligent or not. Asageneral 
rule,those who engage in an undertaking attended with 
risks to their neighbors are answerable for the con- 
duct of that undertaking with diligence proportioned 
to the apparent risk, and this would seem to be the 
better rule. Where one places a steam-boiler upon 
his premises, and operates the same with care and 
skill, so that it is no nuisance, in the absence of proof 
of fault or negligence upon his part. he is not liable for 
damages to his neighbor, occasioned by the explosion 
of his boiler. Losee v. Buchanan, supra. A railway 
company may bring upon its lands locomotive engines, 
and if notwithstanding the best practicable care and ~ 
caution, and the use of the best approved appliances, 
sparks escape, and fire the property of the adjacent 
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land-owners, the company will not be held for the 
consequences. So with fires necessarily employed in 
the clearing of land, and for domestic purposes; in the 
accumulation of materials for building of dwelling- 
houses, or other necessary structures on the land, for 
the enjoyment thereof. 

In the first place then we do not regard the rule in 
Rylands v. Fletcher as having any application toa 
case of this kind, and if it had we are unwilling to 
recognize the arbitrary and absolute rule of responsi- 
bility it declares, to the full extent at least to which 
its general statement would necessarily lead. 

The case of Mason v. Hill,5 Barn. & Adol. 11, is in 
no respect inconsistent with the view we have ex- 
pressed, and we cannot see how it can be supposed to 
have any important bearing on the case. 

The only case cited by the defendants in error 
which would seem to sustain their view of this case is 
the rather recent case of Pennington v. Brinsop Coal 
Co., L. R., 5 Ch Div. 769, where an injunction was 
granted to restrain the coal company from pumping 
water from their colliery into Borsdane brook, by 
means whereof the water used in the plaintiffs cot- 
ton-mill was corrupted. The claim in that case how- 
ever included the distinct assertion by the plaintiff of 
a prescriptive right tothe use of the water for the 
supply of his boilers, and for the other pnrposes of the 
millin its natural purity. That the plaintiff had all 
the rights of a riparian owner, and also a right by pre- 
scription,was conceded. Upon this the court granted 
an injunction. What the plaintiff's rights asa ripa- 
rian owner were, was not separately discussed in the 
judgment of the court. Indeed that question was not 
disscussed at all, and cannot be said to have been de- 
cided, because as we have said, the defendant con- 
ceded the prescriptive right. The opinion of the court 
(Fry, J.) is wholly occupied with the discussion of a 
question which is irrelevant here, whether where the 
right is conceded, damages might or should be awarded 
in lieu of the injunction. As the question now under 
consideration was neither discussed nor decided, we 
cannot see how the case can be supposed to have any 
importance here. If it be assumed however that it 
was decided upon the plaintiff's rights as a riparian 
owner alone, we think the case was not well consid- 
ered. The authorities cited by the learned judge, in 
that view, certainly do not sustain him. 

There is a well-known line of cases in Pennsylvania 
and elsewhere which decide that a stream of water 
may not be fouled by the introduction into it of any 
foreign substance, to the damage and injury of the 
lower riparian owners. Howell v. McCoy, 3 Rawle, 
256; Barclay v. Com., 25 Penn. St. 503; McCallum v. 
Germantown Water Co., 54 id. 40; Wood v. Sutcliffe, 16 
Jur. 75; Wood v. Waud, 3 Exch. 748; St. Helen Smelt- 
ing Co. v. Tipping, 4 Best & 8S. 608; S. C., 11 H. L. 642, 
are cases of this kind. But we do not understand the 
principle of these cases to be denied, and we think 
they are not pertinent to the question now under con- 
sideration. The defendants introduced nothing into 
the water to corrupt it. The water flowed into 
Meadow brvok just as it was found inthe mine. Its 
impurities were from natural, and not from artificial 
causes. It may be said, that ifthe mines had not been 
opened, the water which flowed into the stream would 
have been pure; but as Chief Justice Lewis said in 
Wheatley v. Baugh, 25 Penn. 8t. 5382: ‘*The law has 
never gone so far as to recognize in one man the right 
to convert another's farm to his own use for the pur- 
pose of a filter.” 

In the case of New Boston Coal Co.v. Pottsville Water 
Co., 54 Penn. Penn. St. 164, aquestion of a somewhat 
similar nature was sought to be raised in this court, 
but the cause was determined on other grounds, and 
the question referred to was not decided. No case in 








Pennsylvania has been brought to our notice in which 
the precise question appears to have been decided. 

As the discharge of mine water is incident to all 
mining,it is probable that there is scarcely a stream in 
the mining regionsof Lackawanna county which is 
not, to a greater or less extent, similarly affected; but 
adopting the language of our Brother Paxson in his 
dissenting opinion (6 Wkly. N. Cas. 100): ‘‘The popu- 
lation, wealth, and improvements are the result of 
mining, and of that alone. The plaintiffs knew, when 
they purchased their property, that they were in a 
mining region. They were ina city born of mining 
operations, and which had become rich and populous 
as the result thereof. They knew that all mountain 
streams in that section were affected by mine water, 
or were liable to be. Having enjoyed the advantages 
which coal mining confers, I see no great hardship, 
nor any violence to equity, in their also accepting the 
inconveniences necessarily resulting from the busi- 
ness.” 

We are of opinion, for the reasons stated, this judg- 
ment should be reversed. It is with the greatest re- 
luctance we conclude to revise and reverse a former 
judgment of this court. We feel much more embar- 
rassed in so doing because of the well-known ability 
and learning of the distinguished judge who delivered 
the previous opinion, and of the fact that two, at least 
of our number have given that opinion their formal 
approval; but amajority of this court, asit is now 
constituted, satisfied that the rule laid down in that 
opinion and judgment is a wrong one, feel constrained 
to adopt a different rule, and entera different judg- 
ment. The view which we have taken of this case ren- 
ders it unnecessary that we should consider the other 
errors assigned. 

The judgment is reversed. 

Mercur, C. J.. and Gordon and Trunkey, JJ., dis- 
sent. 

—_——__>—__———_ 


UNITED STATES SUPREME COURT AB- 
STRACT. 

INDIANS—TREATIES — CONSTRUCTION — CESSION OF 
LANDS.—By the Treaty of 1820, between the United 
States and the Choctaws, the latter ceded a small por- 
tion of their lands east of the Mississippi to the for- 
mer, in part payment for which the United States 
ceded to them a tract west of the Mississippi—the ex- 
pressed object of the treaty being to promote the civ- 
ilization of the Choctaws by establishing schools among 
them, and to perpetuate them as a nation, by exchang- 
ing for a small part of their land in Mississippi a coun- 
try beyond the Mississippi; and it was stipulated that 
‘the boundaries hereby established between the Choc- 
taw Indians and the United States, on this [east] side 
of the Mississippi river, shall remain without altera- 
tion until the period at which said nation shall become 
so civilized and enlighted as to be made citizens of the 
United States.’”’ Afterward it became desirable to 
obtain the remaining lands held by the Choctaws east 
of the Mississippi, and great pressure being brought to 
bear upon them, they finally consented to the Treaty 
of 1830, by which they ceded their remaining lands 
east of the river, and in pursuance of this they re- 
moved west of the river to the tract before ceded to 
them. No payment was pretended to be made for the 
lands thus taken; and the only money payments se- 
cured by the Treaty over and above the necessary ex- 
pense of moving the Indians, providing for their sub- 
sistence for twelve months after reaching their new 
homes, and paying for their cattle and improvements, 
was an annuity of $20,000 for twenty years, and cer- 
tain sums to be expended for education, public build- 
ings, and furnishing tools, implements and weapons in 
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addition to several annuities secured under former 
treaties. By the treaty large reservations of land east 
of the river were made, and those Indians desiring to 
remain and become citizens of the United States were 
promised grants in fee-simple, after a certain term of 
settlement thereon. The United States failed to ful- 
fill the obligations imposed upon it by this treaty in 
various particulars, especially as to the lands reserved ; 
and as to some of the claims, but not all, arising from 
such violations, it made a settlement with the Indians 
in making which advantage was taken of their neces- 
sities. Held, that under the circumstances the award 
of the Senate, under the Treaty of 1855 (giving to the 
award the effect of prima facie evidence of the correct- 
ness of the claim thereby reduced to judgment), by 
which the United States was required to account to 
the Choctaws for all the pecuniary benefits derived 
from the Jand ceded by the act of 1830, was a fair, just 
and equitable settlement, and the amounts thereby 
awarded should be adjudged due in this action, de- 
ducting the amount of a payment made on account of 
said award under the act of March 2, 1861. Upon this 
principle of settlement, and in accordance with the 
award, the Choctaws are ordered to receive the pro- 
ceeds of the sales of the lands by the government, de- 
ducting expenses of survey and sale, and reckoning the 
unsold portions at an estimated value of 1214 cents per 
acre, and deducting payments and expenditures made 
under the Treaty, but disregarding the release exe- 
cuted in pursuance of the settlement referred to. 
Held, also, a mistake having been made by the gov- 
ernment in surveying the territory west of the Mis- 
sissippi ceded to the Indians, so that a large tract was 
excluded therefroin which should have been included, 
that the value of this should be paid to the Indians. 
Held, also, that unpaid annuities due under treaties 
prior to that of 1855 should be included in the judg- 
ment. Nov. 15, 1886. Choctaw Nation v. United 
States. Opinion by Matthews, J. 


MUNICIPAL CORPORATION—TOWNSHIP BONDS —BONA 
FIDE HOLDER—RECITALS—ESTOPPEL—ILLINOIS ACT 
oF MARCH 30, 1869, §6.—The supervisor and the town 
clerk of the town of Oregon, Ill., under section 6 of 
the act of March 30, 1869, providing for the issuance of 
bonds, etc., in aid of the Ogle & Carroll County Rail- 
road Company, by towns and villages along its route, 
are the officers to sign the bonds, and the ‘“‘ corporate 
authorities ’’ to act for the town in issuing them to the 
company, and are the persons intrusted with the duty 
of deciding, before issuing the bonds, whether the con- 
ditions determined at the election authorizing the is- 
sue existed. Having certified to that effect in the 
bonds, the town is estopped from asserting, as against 
a bona fide holder, that the conditions prescribed by 
the popular vote were not complied with. The effect 
of section 6, Illinois act of March 30, 1869, that the 


election to pass upon the issuance of bonds, etc., in aid” 


of the Ogle & Carroll County Railroad Company, by 
towns along the route, should “ be held and con- 
ducted, and return thereof made, as is provided by 
law,” is that the election in the town of Oregon could 
properly be conducted in t he manner prescribed by 
law for the election in towns of town officers, viz., by 
@ moderator and the town clerk, the town clerk hav- 
ing given, as required by the act, the prior notice of 
the election, and the return of the election being filed 
in the office of the town clerk, and the two officers 
being paid by the town. The officers of a town organ- 
ized under the Illinois Township Organization Law 
are one supervisor, two justices of the peace, and one 
town clerk; and where the supervisor has resigned 
December 30, 1870, and one of the justices March 2, 
1871, his successor not being elected until April 4, 1871, 
there is on April 3 a ‘“‘ vacancy ”’ in the office of super- 





visor, for the purpose of filling it under seetion 1, 1 
Gross St. (3d ed.) 1869, ch. 103, art. 7, pp. 750, 751, anda 
vacancy in the office of the retiring justice, for the 
purpose of the town clerk and the other justice, as the 
remaining officers of the appointing board, to appoint 
a supervisor under section 2 of the same act. The 
fraud or circumvention intended by the eleventh sec- 
tion of the Illinois statute (1 Gross St. [8d ed. 1869], ch. 
73, p. 462) is not that which goes merely to the consid- 
eration of the instrument, but it must go to the execu- 
tion or making, and there must bea trick or device by 
which one kind of instrument is signed in the belief 
that it is of another kind, or the amount or nature or 
terms of the instrument must be misrepresented to 
the signer. Query, as to the application of this statute 
to town bonds and their coupons. Nov. 15, 1886. Town 
of Oregon v. Jennings. Opinion by Blatchford, J. 


PUBLIC LANDS—GRANT OF 1864 TO NORTHERN Pa- 
ciFIc RAILROAD CoMPANY — INDIAN TITLE.— The 
grant by the act of Congress of July 2, 1864, to the 
Northern Pacific Railroad Company of lands to which 
the Indian title had not been extinguished, operated 
to convey the fee to the company, subject to the right 
of occupancy by the Indians. The manner, time and 
conditions of extinguishing such right of occupancy 
were exclusively matters for the consideration of the 
government, and could not be interfered with, nor put 
in contest by private parties. The agreement of the 
Sisseton and Wahpeton bands of Dakota or Sioux In- 
dians for the relinquishment of their title was ac- 
cepted on the part of the United States when it was 
approved by the secretary of the interior, on the 19th 
of June, 1873. That agreement stipulating to be bind- 
ing from its date, May 19, 1873, and the Indians having 
retired from the lands of their reservations, the relin- 
quishment of their title, so far as the United States 
are concerned, held to have then taken place. Upon the 
definite location of the line of the railroad on the 26th 
of May, 1873,the right of the company, freed from any 
incumbrance of the Indian title, immediately attached 
to the alternate sections; and no pre-emptive right 
could be initiated to the land, so long as the Indian 
title was unextinguished. When the general route of 
the road provided for in section 6 of the act of July 2, 
1864, was fixed, and information thereof was given to 
the land department by the filing of a map thereof 
with the secretary of the interior, the statute with- 
drew from sale or pre-emption the odd sections to the 
extent of forty miles on each side thereof; and by 
way of precautionary notice to the public, an execu- 
tive withdrawal was a wise exercise of authority. The 
general route may be considered as fixed when its 
general course and direction are determined, after an 
actual examination of the country, or from a knowl- 
edge of it, andit is designated by a line on a map, 
showing the general features of the adjacent country, 
and the place through or by which it will pass. That 
pert of section 3 of said act which excepts from the 
grant lands reserved, sold, granted, or otherwise 
appropriated, and to which pre-exemption and other 
rights and claims have not attached, when a map of 
definite location has been filed, does not include the 
Indian right of occupancy within such ‘ other rights 
and claims;”’ nor does it include pre-emptions, where 
the sixth section declares that the land shall not be 
subject to pre-emption. Nov. 15, 1886. Buttz v.North- 
ern Pacific R. Co. Opinion by Field, J. 








ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


EVIDENCE—AGE OF WRITING—EXPERTS.—The age 
or date of the actual execution of a written paper is 
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not a question of science, skill or trade, nor one of the 
like kind, upon which a witness may testify and give 
bis opinion as an expert upon its mere inspection. 
Greenleaf thus states the case: *‘On questions of sci- 
ence, skill or trade, or others of the like kind, persons 
of skill, sometimes called experts, may not only tes- 
tify to facts, but are permitted to give their opinions in 
evidence.” 1 Greenl. Ev., § 440. Having examined the 
books as thoroughly as the time at my disposal will per- 
mit,and failed to find any case involving facts'similar to 
to those of this case, and none being cited by counsel, 
the question of the sufficiency of the evidence to sus- 
tain the finding and judgment must be determined in 
the main by original considerations. I have found 
two cases however which will be cited as worthy of 
some consideration in support of the conclusion to 
which Ihave arrived. The case of Clark v. Bruce, 12 
Hun, 271, was brought upon three promissory notes. 
Tne statute of limitations was set up as a defense: 
The plaintiff relied upon certain partial payments in- 
dorsed thereon. Stephen Lockwood was called as a 
witness by the defendant, and testified ‘that he was 
and had been an attorney for over twenty years; that 
in his business he had had occasion to examine old 
and new writings, and to examine when they were 
claimed not to be genuine; and that he had examined 
the notes in suit, and the indorsements on them of 
13th June, 1858, and 3d January, 1862. He was then 
asked: ‘In your opinion, were the indorsements of 
June 13 upon those notes written as long ago as they 
bear date?’ He was also asked: ‘Are the indorse- 
ments of 13th June, 1858, and 3d January, 1862, written 
witb the same pen and ink?’ The defendant also of- 
fered to show by the witness that each of the indorse- 
ments, in the opinion of the witness, was written at a 
more recent time than its date, and that they were all 
written within two years past, judging from the ap- 
pearance or the writing and ink.’’ Upon objection, 
the evidence was rejected. There was a judgment for 
the plaintiff. Upon appeal, the Supreme Court say: 
“The questions and offer called for the opinion of the 
witness. He was not asked to state facts—to describe 
the appearance of the indorsements in any respect— 
but to give an opinion as to the time when the indorse- 
ments were made, based upon the appearance of the 
writing and the ink. What was the appearance of the 
writing and theink does not appear by the evidence. 
We do not think the witness had shown himself to be 
au expert on that subject. To judge of the genuine- 
ness of handwriting—that is, to judge whether it was 
written by the person whose handwriting it purports to 
be—is one thing; todetermine its age from its ap- 
pearance is quite auother. The witness may have had 
occasion to pass ppon the genuineness of many writ- 
ings, old and new, and yet never have been called on 
to form an opinion from the appearance of handwrit- 
ing as to whether or not it was written at the time it 
bore date. * * * Wethink the objection was prop 
erly sustained.”” The other case is that of Ellingwood 
v. Bragg, 52 N. H. 290. I will quote only a part of the 
syllabus: ** Upon the question of whether a long ac- 
count upon a party’s books was written at different 
times, as it purported to be, or whether it was all writ- 
ten with the same pen and ink, and at the same time, a 
witness testified that he had been in practice as a law- 
yer some forty years, and had about the same expe- 
rience as lawyers in general in the examination and 
comparison of handwritings; that he had been en- 
gaged in one or two cases which had led him particu- 
larly to examine and compare handwritings, but he 
did not claim to be able to give an opinion upon which 
any great reliance could be placed. Held, that the ad- 
mission of the witness to testify as an expert was er- 
roneous.” A new trial was granted. Whatever read- 


ing, examination and reflection 1 have been able to 


give to the case has led me to the conclusion that it 
does not present a question of science, skill or trade, 
nor one of a like kind. In other words, I do not think 
that any amount of science, study or skill would en- 
eble a person, by mere inspection, to judge or testify of 
the age of handwriting with that accuracy necessary to 
its value orsafety in judicial proceedings. The ap- 
pearance of a written paper, some years, or even 
months, old, will depend greatly upon the color, kind 
and quality of the ink used, and greatly upon the re- 
ceptacle or place where the paper has been kept— 
whether excluded from the air or sunshine; whether 
in a dry or damp, hot or cool, place; and other condi- 
tions, the knowledge of which must be derived from 
sources other than inspection. Again, there is no rec- 
ognized science or trade in which it can be said to be 
necessary that persons engaged in it should be skilled 
in detecting the age of writings by inspection. The 
science of the law perhaps comes nearer to it than any 
other, and the instances in which it becomes necessary 
or even useful, that the legal practitioner should pos- 
sess such skill, are very rare. Neb.Sup. Ct., Oct. 27, 
1886. Cheney v. Dunlap. Opinion by Cobb, J. 





HEARSAY—IDENTITY—CLAIM UNDER WILL.— 
One seeking to establish title under a will cannot 
prove her identity by unrelated persons, acquainted 
with the family, and its history, by information de- 
rived from members of the family. The declarations 
of different members of the family that are deceased 
can be proved, but if they are alive they must them- 
selves be called. ‘The party herself iscompetent. The 
appellee undertook in the court below to prove her 
identity as the Mrs. Henderson, now Mrs. Gagoni, by 
N. P. Moss, who swore that he had known George 8. 
Badger and wife, Jane D. Chitwood, and Mary A. 
Gagoni for about fifteen years, and that from the 
family history derived from these parties he knew 
that Mrs. Henderson, named in the will of Baker 
Woodruff, was Mrs. Gagoni, the appellee. Mr. Green- 
leaf, in the first volume, § 103, of bis work on Evi- 
dence, says: ‘‘ But the rule is now settled that the law 
resorts to hearsay evidence, in cases of pedigree, upon 
the ground of the interest of the declarants in the per- 
son from whom the descent is made out, and their 
subsequent interest in knowing the connections of the 
family. The rule of admission is therefore restricted 
to the declarations of deceased persons who were re- 
lated by blood or marriage to the person, and there- 
fore interested in the succession in question; and 
| general repute in the family, proved by a surviving 
member of it, has been considered as falling within 
the rule.’’ It is only in the instance that the declar- 
ant is dead, and was related to the person in question 
by blood or marriage, that his declarations as to the 
relationship, and the degree of it, of such person can 
, be proved by third persons; and any other, whether 
related or not, if otherwise competent as a witness, 
| who heard such declarations, may prove them. If 
however such relationship is attempted to be proven 
by the general repute in the family, and not by the 
declarations of its deceased members, then the proof 
must be confined to the surviving members of it. If 
the declarant is not dead, then it is not competent to 
prove his declarations, because he can himself testify 
to the fact, which is the best testimony. The record 
does not show that these declarants were Cead, nor that 
they were related to the devisor. They were all, as far 
as the record shows, competent to swear to the fact in 
question; and if their evidence was desired, they 
should have been introduced as witnesses, in person or 
by deposition. Besides the appellee was herself a com- 
petent witness to prove the facts. She was not intro- 
duced at all. Ky. Ct. App., Oct. 28, 1886. Dupoyster 
y. Gagoni. Opinion by Bennett, J. 
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RES GFST#—NEGLIGENCE— PROXIMATE CAUSE. 
—(1) In an action to recover damages for death caused 
by negligence, declarations of the deceased as to the 
cause of the injury sustained, made after he had re- 
turned home, and more than thirty minutes after the 
accident, are not admissible as part of the res geste. 
It is difficult, if not impossible, to say definitely what 
constitutes a part of the res geste. No absolute rule 
is or can be established in relation thereto. A discre- 
tion is and must be reposed in the court, and there- 
fore each case must largely depend upon the circum- 
stances surrounding the transaction or res geste. If 
the proposed evidence is merely a narration of a past 
occurrence, then it cannot be received as proof of the 
existence of such occurrence. 1 Greenl. Ev., §§ 108- 
110. The res gesie or transaction was the accident, 
and how it occurred. It is not essential that the de- 
claration sought to be introduced in evidence was ut- 
tered at the identical time the accident occurred, but 
if made soon afterward, and explanatory thereof, it is 
admissible. State v. Jones, 64 Iowa, 349; Insurance 
Co. v. Mosley, 8 Wall. 897. In the former the declara- 
tion preceded the occurrence, but was made in antici- 
pation of it, and explanatory of a: purpose. In the 
last case the deceased, for a proper purpose, left his 
house in the night-time, and immediately upon his 
returning he stated that he had fallen down stairs and 
hurt his head. This evidence was held admissible, by 
a divided court; and in People v. Davis, 56 N. Y. 102, 
it said in relation thereto, that “‘what may be re- 
garded as a part of the res geste was certainly carried 
to its utmost limit by a majority of the court.’”” We 
are however, we think, asked to go a step further 
than that case. In the cited case the deceased left 
his bed, and passed out of his house for acertain pur- 
pose; and when he came back, said that in accom- 
plishing such purpose he had fallen down stairs, etc. 
It seems to us that the declaration may be said to be 
explanatory of what occurred during his necessary ab- 
sence; and while it may be difficult to draw a sharp 
distinction between that case and the one at bar, still 
we think there is a marked difference. In this case it 
does not appear when the deceased left home, or that 
he left there for the accomplishment of an avowed 
purpose. Hedid not voluntarily and of his own ac- 
cord, return home after the accident, but he was taken 
home by others; and the declaration sought to be in- 
troduced was not made on his own motion, as explan- 
atory of either his absence or the condition he was in. 
We feel constrained to hold that the evidence sought 
to be introduced does not constitute a part of the res 
geste, and is therefore not admissible. People v. Davis, 
supra. (2) If this had not been done, the accident 
would not have occurred. The engine might have 
stood on the track until doomsday, and the plaintiff's 
hand could not have possibly got under the driving 
wheel. It is claimed however that when an act is ille- 
gal or mischievous, and thereby another person is 
damaged, that the ‘disposition of the courts is to 
make the party liable for consequences following 
from the illegal act, although they be very remote.” 
Sedg. Dam., marg. p. 88. ‘The cases referred to, and 
upon which this doctrine is based, are materially dif- 
ferent frum this. Weare also referred to Guille v. 
Swan, 19 Johns. 381, In that case an aeronaut made 
an ascension in a balloon, which accidentally de- 
scended into the plaintiff's garden, and a great crowd 
of persons ran to the balloon, and trampled down and 
destroyed the plaintiff's vegetables; and he was per- 
mitted to recover, upon the ground that the aeronaut 
knew that he could not so control the balloon as to 
descend when and where he saw proper, and therefore 
it was immaterial that he descended into the garden 
accidentally, aud that he should have known that his 








descent, under the circumstances, would ordinarily 
and naturally draw acrowd, and therefore he was re- 
sponsible for damages. We are also referred to Byrne 
v. Wilson, which after considerable search we found 
reported in 15 Ir. Law Rep. 333; and also Crowhurst 
v. Amersham Burial Board, 4 Ex. Div. 5. This case we 
were unable to find, but we assume the point decided 
is correctly stated by counsel. ‘These cases, it seems 
to us, are in principle like the ‘Squib ” case, and that 
the controverted question therein was the remoteness 
of the cause of the accident; that is, whether the first 
wrong-doer or some other person was liable; and the 
holding in this class of cases is that the first wrong- 
doer, or the person who first threw the squib is liable, 
although some one else may have thrown it at the per- 
son injured. We do not think such rule can possibly 
obtain in this class of cases. The throwing of the 
squib was the proximate cause of theaccident, and in 
the case at bar the moving of the engine was such 
proximate cause; and the fact that the engine stood 
on the track did not cause the accident, or in fact 
céntribute thereto. Iowa Sup. Ct., Oct. 29, 1886. 
Armil v. Chicago, B. & Q. R. Co. Opinion by Seevers, 
J.; Beck, J., dissenting. 

EXPERT—CONTROLLING TRAIN—NEGLIGENCE 
—DUE CARE ON SUFFERER’S PART.—The opinion of an 
expert as to whether freight trains crossing a certain 
place where there was a sag, a “‘hog’s back,’’ and then 
a down grade, should have been controlled when the 
fore part was on the “‘hog’s back,’’ by applying the 
brakes at the front, rather than at the rear, is not ad- 
missible. Conceding that the brakes should be ap- 
plied, we think it is for the jury to say to what part 
of the train such application should be made. When 
the train began the ascent of the “hog’s back” there 
would be slack, and when it went over and pitched 
down the grade the slack would be exhausted in a 
greater or less period of time. Nowif either end of 
the train was held back, the tendency would be to 
ease the train, and make the jerk or tension less than 
it would otherwise be. We mean, of course, if the 
brakes were applied to the rear end, as that portion 
went down the sag. Whether the train would be 
more likely to break in two if brakes were not applied 
to the front part of the train, or whether it was safe 
and prudent to do so, it seems to us, the facts being 
shown, could be determined by the jury as wellas by 
the witness. The evidence in question we think is 
similar, if not identical, in principle as that held inad- 
missible in Hamilton v. Des Moines Val. R. Co., 36 
Iowa, 31; Muldowney v. Illinois Cent. R. Co., id. 462; 
Way v. Same, 40 id. 341; Belair v. Chicago & N. W. 
R. Co., 48 id. 667; McKean v. Burlington, C. R. & N. 
R. Co., 55 id. 198. The question as to the proper posi- 
tion of brakemen on a train is materially different, 
and so is the question as to the possibility of so con- 
trolling a train as to avoid injuring stock on the track 
which came thereon within acertain distanee of the 
train, and so is the proper construction of cars, under 
the circumstances appearing in Baldwin v. Cedar Rap- 
ids, I. & P. R. Co., 50 Iowa, 680; and therefore that 
case and Cincinnati & Z. R. Co. v. Smith, 22 Ohio St. 
246, and Bellefontoine & I. R. Co. v. Bailey, 11 id. 333, 
are distinguishable. (2) A brakeman on a freight 
train was found dead on the track, having been thrown 
from the train apparently by the same separating and 
breaking in two. About a minute before he was at 
his post attending to his duties, and there was evi- 
dence that he was experienced and of good habits. 
Held, that there was sufficient evidence of due care on 
his part to go tothe jury. There are cases which hold 
when the evidence wholly fails to show that the de- 
ceased was using due care that there cannot be a re- 
covery. Corcoran v. Boston & A. R. Co., 133 Mass. 
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507; Riley v. Railroad Co., 135 id. 292. It has been 
said that “when the circumstances point just as much 
to the negligence of the deceased as to its absence, or 
point in either direction, the plaintiff should be non- 
suited.”” Cordell v. New York Cent. & H. R. R. Co., 
75 N. Y. 330. This court however has held that the 
jury may infer due care under circumstances quite 
similar, if not in principle identical, with the case at 
bar. Greenleaf v. Illinois Cent. R. Co., 29 Iowa, 14. 
See also Allen v. Willard, 57 Penn. St. 380; Gay v. 
Winter, 34 Cal. 153; Strong v. City of Steven’s Point, 
22 N. W. Rep. 425. This last case is much like the 
case at bar. Weare not prepared to say that there 
was no evidence which authorized the court to submit 
the question of due care on the part of the deceased 
to the jury, who had the right to consider all the cir- 
cumstances, including the known habits of the de- 
ceased, and the instincts of self-preservation with 
which all men are imbued. Ifthe cause or manner of 
the deatb was wholly unknown, it may be a different 
rule should prevail. Iowa Sup. Ct., Oct. 8, 1886. 
Burns v. Chicago, M. & St. P. R. Co. Opinion by 
Seevers, J. 


FRAUD—SETTING ASIDE DEED—CONVEYANCE TO BE- 
TROTHED.—A bill in equity, alleging the plaintiff, 
being a widow, and engaged to marry C., was per- 
suaded by him to convey to him certain real estate 
owned by her, being all of her property, under a prom- 
ise that she should have it all back, and as much more 
besides, and with the understanding that he was 
merely to manage it for the benefit of herself and her 
children; that they afterward married, and in a few 
years he died, still holding the title to said property, 
and having meanwhile collected and used all the rents 
thereof; and that his children by a former wife now 
claim the absolute title thereto; and asking to have 
the deed set aside, and for a reconveyance and ac- 
counting, isnot demurrable. Mich. Sup. Ct., Oct. 28, 
1886. Carney v. Carney. Opinion by Champlin, J. 


HoMESTEAD—HOTEL.— Under the Constitution of 
Wisconsin, a person living in a building “used solely as 
a hotel, which is erected upon a parcel of land from 
half an acre to an acre in extent, and which is not 
situated in a city or a village, is entitled toa home- 
stead exemption therefor, even though the statute 
carrying the constitutional provision into effect limits 
the exemption to land “‘used for agricultural pur- 
poses.’ This brings us to the question, do the words 
‘used for agricultural purposes,’ as employed in the 
statute, exclude the appellant from the benefit of the 
homestead exemption therein given? To ascertain 
the literal meaning of the words “agricultural pur- 
poses ’’ resort must be had to the lexicons for defini- 
tions of “agriculture.” Webster tells us (accurately 
enough, no doubt) that it is “‘the art or science of 
cultivating the ground, especially in fields or in large 
quantities, including the preparation of the soil, the 
planting of seeds, the raising and harvesting of crops, 
and the rearing, feeding, and management of live- 
stock, tillage, husbandry, farming.” The defendant 
did none of these things on his Sullivan land, unless 
perhaps he kept and fed his horse there; and if the 
literal construction of the statute prevails, he had no 
homestead rightsin the property, unless the same 
were saved by the keeping and feeding of the horse on 
the premises. If that was one of the purposes for 
which he used the premises, it must be conceded, we 
think, that they were used for one ‘agricultural pur- 
pose,” at least. But we do not think the statute 
should receive a literal construction. Our Constitu- 
tion contains an imperative mandate to the Legisla- 
ture to enact exemption laws. Itis ordained in arti- 


cle 1, section 17, of that instrument, that ‘the privil- 
ege of the debtor to enjoy the necessary comforts of 





life shall be recognized by wholesome laws, exempting 
a@ reasonable amount of property from seizure or sale 
for the payment of any debt or liability hereafter con- 
tracted.’’ This provision was inserted in the Consti- 
tution forthe benefit of all resident debtors, and an 
exemption law which protects only certain classes of 
debtors, ieaving others unprotected, would not 
bea compliance with the constitutional mandate. 
The enactment of a homestead exemption law was ab- 
solutely essential to the proper executionof such 
mandate, because without it in many cases debtors 
would fail to realize the full benefits which the fram- 
ers of the Constitution, and the people who adopted 
it, intended they should receive under the exemption 
laws which the Legislature was required to enact. 
Many personal property exemptions would be com- 
paratively valueless to a debtor unless his homestead 
is protected from seizure. Moreovera home is one of 
“the necessary comforts of life,’ in the enjoyment of 
which the Legislature was required to protect every 
debtor. The homestead exemption law, above quoted, 
was enacted pursuant to the mandate of the Consti- 
tion, and there is no reason to doubt that the Legisla- 
tur thereby intended fully to execute such mandate. 
By such statute therefore the Legislature intended to 
exempt to every debtor in the State the homestead 
which he owns and occupies, with a specified quantity 
of land appurtenant thereto, without regard tothe 
uses to which he puts such land, or the business he 
pursues upon it. All that is required is that it be his 
homestead, and the statute was intended to protect 
the owner in the enjoyment of it. The fisherman may 
build his home upon the barren beach, using his land 
only for the spreading of his nets and the mooring of 
his vessels; or the hunter may build his home in a for- 
est, and make no use whatever of his land appurten- 
ant to his dwelling except to pass over it; yet we en- 
tertain no doubt whatever that the Legislature in- 
tended, by the enactment of section 2985, to protect 
these men by exempting their homestead from seiz- 
ure for debt. The same is true of the present case, 
where the debtor used his lands appurtenant to his 
residence exclusively in connection with his hotel 
business. It would be a gross imputation upon either 
the intelligence or honesty of the Legislature—indeed 
of many Legislatures—to say that in this case, and in 
the cases of the fisherman and hunter above suggested, 
no exemption was intended; but that if either of these 
owners should raise a bushel of beans or other pro- 
duce annually upon his land, or pasture a cow upon it, 
then in such case an exemption was intended. The 
first homestead exemption Jaw was enacted in July, 
1848, at the first session of the Legislature after the 
adoption of the Constitution. It has been amended 
from time to time, but those provisions which affect 
the question under consideration have remained un- 
changed to the present time. The law has frequently 
been before the courts for construction. Before this 
case arose the unchallenged practical construction 
given the law by bar and bench was that it’ secured an 
exemption to every owner of a homestead, without re- 
gard to the uses to which the land appurtenant to his 
dwelling and residence might be put. Now however 
after the lapse of nearly forty years, it iscontended 
for the first time, so far as we are advised, certainly 
for the first time in this court, that a debtor owning a 
homestead outside a village or city can have no benefit 
of the homestead exemption law unless he raises pro- 
duce or domestic animals on his land. It goes for 
nothing that he rears a family upon it, and thata 
homestead is exempted from seizure for debt chiefly 
to enable its owner to doso. Weare of the opinion, 
and so hold that the practical construction above 
mentioned is the true one, and hence that the defend- 
ant’s Sullivan property was exempt from seizure and 
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sale for his debts while he owned it. Wis. Sup. Ct., 
Nov. 3, 1886. Binzel v. Grogan. Opinion by Lyon, J. 


——___¢__ 


PORTRAIT OF CHIEF JUSTICE SPENCER PRE- 

SENTED TO THE STATE BAR ASSOCIATION. 
| sana EARL, of the Court of Appeals, has pre- 
e sented the State Bar Association an elegant 
and truthful oil portrait of Chief Justice Ambrose 
Spencer. The softness, grace and accuracy of its com- 
position, the exquisite blending of its lights and 
shades, the intellectual expression that presides over 
it, and the historic memories connected with its orig- 
inal, give it inestimable value. 

The learned and distinguished donor is tendered the 
sincere thanks and gratitute of an organization, one 
of whose primal duties is the preservation in various 
ways of the memory of the great jurists of the State 
of New York. 

The judicial, legal and political career of Ambrose 
Spencer is almost unexampled in distinction and suc- 
cess. He wasa brother-in-law of DeWitt Clinton. As 
a statesman and political leader, he stands in history 
next to his great brother-in-law. 

In the zenith of his political career, his ‘ bossism ”’ 
held the powers and towering ambition of DeWitt 
Clinton, and Martin Van Buren, largely under his 
control, often neutralizing their plans in advancing 
his own. 

At the bar he was the compeer of Hamilton, Burr, 
Van Vechten, Henry, Josiah Ogden, Hoffman and 
Wells. His judicial brethren were Chancellors Kent, 
Lansing, Livingston, Walworth, and Judge Brock- 
holst Livingston. 

Mr. Hammond, in his political history of the State, 
says: “Ambrose Spencer was truly a great man, not 
only fond of power, but fond of exercising it—one of 
the ablest judges in the nation.” 

He was a deep, accurate thinker, a professional 
scholar, familiar with the classics and the esthetics of 
antiquity. His taste was refined, largely exercised in 
the study of the literature of all ages. As was said by 
Rufus Choate, ‘the united the most profound knowl- 
edge of law with perfect literary culture. Literature 
to him was of essential service; it quickened his in- 
genuity; it rendered his logic flexible; it enlarged his 
mind without taking from him the power to narrow 
down its proportions again to practical legal dimen- 
sions. In every way he made literature subservient 
to law, not dominant over it.” 

As we have said of Judge Spencer on another occa- 
sion, he combined,in a remarkable degree,the qualities 
of a great judge. He occupied a seat on the bench of 
the Supreme Court over nineteen years. Many vol- 
umes of reports in which his opinions are preserved 
attest the extent and importance of his judicial labors. 
In all coming time the lawyer and the student will 
discover in them that intellect and power, that 
depth of investigation and wisdom, which gave him 
such a commanding position among the jurists of his 
time. ‘ His opinions, always brief, are characterized 
by such instinctive neatness and precision that no su- 
perfluous thought or word interrupts the full force of 
his reasoning. The rare faculty he possessed of 
detecting intuitively the decisive points in a case was 
another of his distinguishing characteristics.’”’” He 
always carried on his examinations, reflections and 
consultations with impartiality, steadiness and clear- 


ness. 

In his personal appearance, Chief Justice Spencer 
was commanding and impressive. He was above the 
ordinary height, formed in the harmony of manly 
beauty. His features, as seen in the portrait, are 
strongly marked. The forehead high and massive, in- 


dicating intellectual strength; the complexion dark; 
the eye dark and expressive; the lines of the mouth 
indicate firmness, decision and self-reliance. It is 
easy to imagine, from the expression the artist has 
given the face, that Ambrose Spencer is before us as 
he appeared when listening toan argument, perhaps 
by that great master of jurisprudence he so much ad- 
mired, Thomas Addis Emmet. 

He was urbane and dignified in his manner. Though 
inclined to taciturnity, when his words began to flow 
he was the center of a refined and polished circle, for 
he was an eloquent and instructive conversationalist- 

He was the father of John C. Spencer, whose name 
and distinguished career as a statesman, cabinet min- 
ister, lawyer, writer aud scholar, adds lustre to the 
history of the State and nation. 

“Like Calhoun, whom he resembled in many os his 
characteristics and personal appearance, John C. 
Spencer was gifted, ambitious and indomitable; defi- 
cient in the plastic and congenial qualities that attach 
followers to party leaders, and yet from nis great 
moral worth, useful and powerful talent,be was always 
popular with the masses.” 

Ambrose Spencer was born at Salisbury, Conn., 
December 13, 1765. In the autumn of 1779, he entered 
Yale College, and in 1782 Harvard University. His 
mind, method, and taste for polemics naturally led 
him to adopt the legal profession as his occupation in 
life. 

After his admission to the bar he established him- 
self at Hudson, N. Y., entering rapidly into a lucra- 
tive and extensive practice, soon attaining a national 
reputation. 

The profession of law, inter-woven as it is with the 
preservation and protection of personal and political 
rights, almost necessarily brings its members into the 
political arena. So it was with Ambrose Spencer. 

In 1794 he represented Columbia county in the As- 
sembly. Two years later he was elected a member of 
the State Senate, in which body he hada seat eight 
successive years. On January 9, 1797, he was chosen a 
member of the council of revision, exercising with the 
executive the veto power over the laws enacted by the 
Legislature. In 1802 he was appointed attorney-gen- 
eral, serving two years. In 1803 he removed to Al- 
bany where, with the exception of a few years, he 
spent the remainder of his life. On February 4, 1804, 
he wasappointed an associate justice of the Supreme 
Court, serving with great ability until 1819, when he 
received the appointment of chief justice. The posi- 
tion rendered him an ex-officio member of the court 
for the correction of errors, superseded by the Consti- 
tution of 1846, by the Court of A ppeals. 

In 1821,he was amember from Albany,of the conven- 
tion of that year which formed the second Constitution 
of the State. It has been said with great truth that no 
* deliberative body ever convened in the State or in the 
Nation,in which so many great jurists and wise legisla- 
tors occupied seats. In this distinguished assemblage, 
Ambrose Spencer and James Kent were the acknowl- 
edged leaders in all the discussions on the judiciary, 
and on the elective franchise. Spencer’s speech on the 
latter question was read with interest throughout the 
Nation. 

The Judiciary Bill adopted by the convention, con- 
stitutionalized Spencer out of office, and he retired to 
private life. 

From 1829 to 1833, he was a representative in Con- 
gress from the Tenth Congressional District. In 1839, 
he removed to Lyons, N. Y., where, on March 13, 1848, 
he died. 

Suchin brief is the original of the portrait, which 
now ornaments the rooms of the New York State Bar 
Association. 





ALBANY, Dec. 23, 1886. L.. B. Proctor. 
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CORRESPONDENCE. 


CODE OF CRIMINAL PROCEDURE. 
Editor of the Albany Law Journal: 


I have read with interest your comments, and those 
of your correspondents,upon the inconsistencies of the 
Criminal Code, but there are provisions in the Code 
of Civil Procedure, which though they may be con- 
sistent with each other, work disastrously to property 
interests, and should be denounced in terms equally 
unqualified. My particular “pique” is directed to 
subdivision 7 of section 382, and other sections defin- 
ing its application. Prior to the enactment of this 
Code the limitation on a justice’s court judgment was 
twenty years, and no good reason can be found for its 
change. Nevertheless the change occurred, and no 
judgment creditor could have been specially grieved 
by it, if its application was confined to judgments 
afterward rendered, but subdivision 3 of section 414 
makes it retrospective, and causes the demise of all 
justice’s court judgments unless an action is brought 
on them within two years thereafter. This appears 
to approach dangerously close to the constitutional 
prohibition, that no “* Ex post facto law”’ shall be en- 
acted. Section 3352 properly prescribes that the law 
in force the day before the Code takes effect (ch. 4, on 
Sept. 1, 1877) are deemed to remain in force, notwith- 
standing this repeal, ‘excepting chapter 4,’’ which lat- 
ter provision seems most prejudicial, severe and un- 
called for. I know of an estate with justice’s court 
judgments aggregating $4,000, mostly good, so far as 
the ability of the judgment debtor to pay is concerned, 
but killed by this unjust law. A judgment creditor 
obtaining judgment in, say 1870, has a right to repose 
sufficient confidence in the stability of the then laws, 
to excuse him from vigilance each year afterward in 
ascertaining whether there has been a change affecting 
his property interests. As the twenty years are about 
expiring he naturally commences to think about per- 
petuating his claims against his several judgment 
debtors, and then for the first time learns that they 
died an unnatural death in 1879. 

It is vicious and our Legislature would act wisely in 
rectifying it. 

Very respectfully, 
WILMER H. Dunn. 

CHAMPLAIN, N. Y., Dec. 1886. 


—_ + — — 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Fri- 
day, Dec. 17, 1886: 

Order of General Term affirmed with costs—In re 
Petition of the New York Cable Co.— Judgment re- 
versed, new trial granted, costs to abide the event— 
Ann Craston, administratrix, respondent, v. N. Y. C. 
& H. R. R. Co., appellants; Michael Martin, general 
guardian of Sarah Quigley, administrator, respondent, 
v. New York, New Haven and Hartford R. Co., ap- 
pellants. Order of General Term, affirming decree 
of the surrogate, affirmed, with costs—In re Account- 
ing of Johu J. Jones et al., executors, respondents, v. 
Margaret A. Jones, appellants.——Order affirmed on 
the merits and judgment absolute ordered for the de- 
fendant, with consts—Ida May Morse, administratrix, 
etc., appellant, v. N. Y.C. & H. R. R. Co.—Judgment 
affirmed, with costs—Sarah McCallum, administratrix, 
etc., respondent, v. Long Island R. Co., appellant; 
Francis EF. Johnson, administrator, respondent, v. 
Andross B. Stone et al., appellant ;'\ Thomas Anderson, 





a 





respondent, v. Barbara Goldschmidt, appellant; Den- 
nis Sullivan, administrator, respondent, v. Buffalo 
Grape Sugar Co., appellant; Joseph T. Watson, ad- 
ministrator, respondent, v. Brooklyn City R. Co., ap- 
pellant.—— Appeal dismissed, with costs—Lizzie H. 
Clark, respondent, v. Marion B. Clark, appellant; 
John R. Hurtz, administrator, respondent, v. John H. 
Starin, appellant.——Motion for reargument denied, 
without costs—Johnson v. Myers.—Order affirmed 
with costs — Benj. Wright, receiver, appellant, v. 
Mary A. Nostrand, impleaded, respondent; In 
re Final Accounting of Joseph B. Spencer, testamen- 
tary trustee, appellant; In re Application of N. Y., L. 
E. & Western R. Co., to acquire land of Sprague, etc., 
respondent; Benjamin Fitch, respondent, v. Patrick 
McWalon, appellant; Alex. S. Turner, appellant, v. 
Wm. W. Watson et al., respondents; Jacob Hoag et 
al., respondents, v. Charles Hillmeier, appellant; 
Mary Emma Wyckoff v. Seth W. Scofield (petition of 
W. 8. Maddock). 

Adjourned until Monday, January 17, 1887, at 10 
o'clock A, M. 


——_>___——_. 


NOTES. 


‘“‘A Lawyer’s hands must beclean,’’ says the Amer- 
ican Law Review. This implies that he must have 
plenty of * soap.”’ 


Mr. Justice Day evidently believes in a judge under- 
standing his work; his lordship has already had a turn 
at the treadmill. His latest achievement was at Liv- 
erpool the other day, when he visited the most noto- 
rious neighborhoods of low life to be found in that 
city. He first visited, in company with his son, Rose 
Hill Police Station, situated in the centre of a verv 
disreputable quarter, and then ‘*The Long Jigger,” 
and Ben Johnson Street, a narrow thoroughfare well 
known tothe police. Entering a thieves’ lodging- 
house, called by them “‘The Loose Box,” the usual 
Saturday night scene of rowdyism met his lordship’s 
view. To satisfy his curiosity still further, he pro- 
ceeded toward Athol street, a neighborhood identified 
with the “High Rip Gang.” It is not recorded that 
his lordship went arrayed in judicial wig and gown. 
It is fortunate none of the members of the ‘** High Rip 
Gang” recognized him, Shortly before he had in- 
flicted some very severe sentences on members of that 
community.—Gibson’s Law Notes. 


The late Enoch H. Rosekrans was one of the greatest 
wits thatever saton the bench of thisState. He 
loved to tease his dignified brother-in-law, the late 
William A. Beach. On one occasion the latter made 
a motion before him, in which the judge intimated 
pretty plainly that he thought he was wrong. But 
Beach was not to be put down in this way, and per- 
sisted in his argument, citing a decision which he de- 
clared was the latest, and to which he said he hoped 
his honor would yield. ‘‘ But there is a later decision 
the other way,” said the judge, ‘Iam not aware of 
it,’’ said Beach very stiffly; ‘“ where may it be found?" 
“It is the one I made in this case about ten minutes 
ago. Any other motions, gentlemen?"’ On another 
occasion he was hearing an action foran assault and 
battery committed on the day of a political convens 
tion in the interest of Gen. McClellan. An old soldier 
had testified, and on cross-examination was asked if 
he was attending the convention. ‘‘ No, sir,’’ said the 
witness; ‘‘that wasn’t my stripe."” Great laughter 


ensued, and the judge, who also was not of * that 
stripe,’’ rapped to order, observing with a deprecatory 
air, ‘the witness has a right to exculpate himself.” 
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urchaser for value 
SUBS 





RIPTION. § Effect of ; acceptance ; contribu- . 
279 
. Keepi n barber shop on__..........._.. 8 
ME NTARY PROCEEDINGS. Prop- ** 


erty in —— 





SURETY. Contribution; subrogation to advantage gained - 
bh | epee 107 
ood conduct ; change of employment 376 
SURROG ATE. Disputed claim; reference ; commission 
to es witness in another State...................... 333 
TAXATION. National bank stock; right to deduct dona 
fide indebtedness; judicial notice -................-.....- 11 
Exemption of chure property; title must be in church 
society. w ee een ween ween ween cane cone eee nee eee oe ee eee = eee 15 
ein aon adcnmn ad mndatin bie m imide cadee 119 
TEL LEGRAPH. Reasonable regulations; deposit to pre- 
Oe dhe ee 259 
L LEPE of Nek ; night message; gross negligence ... 504 
Right of way; entry of adjoining land. 239 


TERE A a widow of husband’s homestead ,; perenne 
to a and pay taxes and interest..............-..-...- 


TRA OEM Computation 


RK. 
Melrose 


Numbers arbitrarily chosen 
In materials: ** tin ta, ag’ 

TRESPASS. 
Quare clausum; 
Cutting timber; damages: verdict - = aS He 

f, ror; misstatements by eee... ....-<-.-.. 
Statements by counsel not in evidence 









Expert ; preliminary cross-examination 23 
Stipulation ; a stock company; form of action; point not 
ch PS EERE REN ES a a 116 
TRUST AND TRUSTEE. For charitable uses; 
MET cccddedndgacmussianeede «cttcdeasencthucdewnia 272 
Contract ; trustee personally interested -...............-.-- 355 
Ww rongful REPEAT 78 
USURY. Loan by agent; deducting commissions_....... 299 
VENDOR AND PURCHASER. Executory con- 
SOE, SET PE enccncncckdanesadsnaccoarscnyacncaie 239 








WAREHOUSEMAN. Injuries to goods; burden of 
pr oof wer ececccces Cece cece cceseceseces ace -eecsececoccseces 240 
False representations as to security of building 68 

ATER AND WATER-COURSE. Abandoa- 
ment; diverting water from natural channel...-.........-- 119 
Boom ; ‘obstruction of nav eee nota 
Embankment of stream; limitation of ; right to erect...---- 86 
Mill; w ater wheels; use of ee 220 
ee ot a re 279 
Pollution; natural drainage ; coal mines -............-..--- 509 
Prescriptive rights to the Tow esl-csl deaidisn.ciaasimiaeecligienge Sanit cs<s 330 
Prescriptive use; gradual diminution of stream__.........- 79 

Riparian owner; grant from United States; title to bed af 
stream ; presumption esas ina ai gieitan Seah nse elephant tenth ain tila 33 
WAYS. Obstruction; building over alley....-.-........-. 418 
WILL. Annuity; apportionable; interest; taxes... -.....-- 220 
Bequest; grandchildren of testator taking by per capita.... 220 
Charitable bequest 120 
Bequest for masses. - . - 424 
Construction; childre ‘'s e+. 269 
I I, 6 on cnctncccaddiadésensiaunamans me Ia 
Devise; life estate; intention... ....-........-.---- - 
“ Dying without issue; ’’ contingent estate or fee....... 79, 356 
Holograph; publication; former trial; revocation........... 416 
Power of disposal accompanying life estate; intent. ...-...- 158 


Trust for testator’s destitute children and descendants; 
public charities; perpetuities.-...........-.-.------------ 
For charity; uncertainty 
Legacy; trust; vested interest................ 
Unsoundness of mind from disease. .........-. 
Vested or contingent estate 
Revocation; marriage 
After acquired property; revocation 
WITNES Communications to attorney by both par- 
ties; submission to arbitration...:...................-...- 
Cross-examination; limit of; denial of charge -- 
Instruction in nature of oath..............-..-..00.---0--+-- 
See Evidence. 

















